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MDCCCL. 


NAMES  OF  THE   REPORTERS. 

1850. 


EDWARD  COOKE,  Esq.  Barristbr-at-Law. 

XloIIs  (Smxtf 

THOMAS   PARKER,   Jun.   Esq.     Barrister-at-Law. 

(iDotttt  of  t&f  Via  (SDj^anallor  of  Znglanbt 

THOMAS  WYATT  GUNNING,  Esq.  Barrister-at-Law. 

€om  of  4e  :ffim  Fto  (SDj^ami Hor^ 

BENEDICT    LAWRENCE    CHAPMAN,    Esq.    Barrister-at-Law. 

(Bonn  of  tie  Sbeconb  Fice  (SDj^aminot) 

JOHN  FITZPATRICK  VILLIERS,  Esq.  Barrister-at-Law. 

Cases  in  SDan&ntptCB, 

BENEDICT  LAWRENCE  CHAPMAN,  Esq.  Barrister-at-Law. 

(Sotttt  Of  <9titeen's  9Denc6, 

HENRY  JOHN  HODGSON,  Esq.  and  COLLEY  HARMAN  SCOTLAND,  Esq. 

Barristers-at-Law. 

aSafll  (SDotm,  £xc6equer  (SDj^mbety  aiitr  (Sitixm  Cases  ICUsetbelr, 

FRANCIS  RUSSELL,  Esq.  Barrister-at-Law. 

(Sotttt  of  <Sommon  Peas» 

THOMAS    SANDERS,    Esq.,    ALEXANDER    JAMES    JOHNSTON,    Esq. 

AMD 

The  Hon.  GEORGE  DENMAN,  Barristbrs-at-Law. 

£x^^et  of  Peas, 

HENRY  HORN,  Esq.  and  EDWARD  WISE,  Esq.  Barristers-at-Law. 


REPORTED  PRINCIPALLT  BY 

HKNRY  JOHN  HODGSON,  Esq.,  COLLEY  HARMAN  SCOTLAND,  Esq. 


Ain> 


FRANCIS  RUSSELL,  Esq.  Barristers-at-Law. 


JUDGES  AND  LAW  OFFICERS. 

FROM  MICHAELMAS  TERM  1849,  TO  TRINITY  TERM  1850,  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 


The  Right  Hon.  Lord  Cottenham,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Langdale.  ^    Lords  Commissioners 

The  Right  Hon.  Sir  Lancelot  Shadwell,  Knt.     >  of 

The  Hon.  Sir  Robert  Mounsey  Rolfe,  Knt.       J        The  Great  Seal. 

The  Right  Hon.  Lord  Truro,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Langdale,  Master  of  the  Rolls. 

The  Right  Hon.  Sir  Lancelot  Shadwell,  Knt.,  Vice  Chancellor  of  England. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  First  Vice  Chancellor. 

The  Right  Hon.  Sir  James  Wigram,  Knt.,  Second  Vice  Chancellor. 


COURT  OF  APPEAL  IN  BANKRUPTCY. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  First  Vice  Chancellor. 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Lord  Denman,     7    t     j  i-n.-  ^  t    x- 

The  Right  Hon.  Lord  Campbell,  j    ^^  ^'"^^  J"**"=^- 

The  Hon.  Sir  John  Patteson,  Knt. 

The  Hon.  Sir  John  Taylor  Coleridge,  Knt. 

The  Hon.  Su:  William  Wightman,  Knt. 

The  Hon.  Sir  William  Erle,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Thomas  Wilde,  Knt.,  Chief  Justice. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 

The  Hon.  Sir  Edward  Vaughan  Williams,  Knt. 

The  Hon.  Sir  Thomas  Noon  Talfourd,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Frederick  Pollock,  Knt.,  Chief  Baron. 
The  Right  Hon.  Sir  James  Parke,  Knt. 
The  Hon.  Sir  Edward  Hall  Alderson,  Knt. 
The  Hon.  Sir  Robert  Mounsey  Rolfe,  Knt. 
The  Hon.  Sir  Thomas  Joshua  PLArr,  Knt. 


Sir  John  Jervis,  Knt.,  Attorney  General. 
Sir  John  Romilly,  Knt.,  Solicitor  General. 


PREFERMENTS  AND  MEMORANDA. 


In  the  vacation  between  Hilary  and  Easter  Terms,  the  Right  Hon.  Lord  Denman, 
Lord  Chief  Justice  of  England,  retired  from  the  Bench,  and  the  Right  Hon.  Lord 
Campbell  was  appointed  to  the  vacant  office. 

In  the  same  vacation,  Michael  Prendergast,  Esq.,  H.  Bliss,  Esq.,  C.  S. 
Greaves,  Esq.,  W.  C.  Townsend,  Esq.,  C.  Hoggins,  Esq.,  W.  C.  Rowe,  Esq., 
P.  F.  O'Malley,  Esq.,  Barnes  Peacock,  Esq.,  Edwin  James,  Esq.  and  Kenneth 
Macaulay,  Esq.  were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 

In  Easter  Terviy  the  Right  Hon.  Lord  Cottenham  resigned  the  Great  Seal,  which 
was  thereupon  put  into  commission — the  Commissioners  being  the  Right  Hon.  Lord 
Langdale,  Master  of  the  Rolls,  the  Right  Hon.  Sir  Lancelot  Shadwell,  Vice  Chan- 
cellor of  England,  and  the  Hon.  Sir  Robert  Mounsey  Rolfe,  one  of  the  Barons  of  the 
Court  of  Exchequer. 

In  the  vacation  after  Trinity  Term,  the  Right  Hon.  Sir  Thomas  Wilde,  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  was  appointed  Lord  High  Chancellor,  and 
was  created  a  Peer  under  the  title  of  Baron  Truro.  Sir  John  Jervis,  Her  Majesty's 
Attorney  General,  was  appointed  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 

At  the  same  time.  Sir  John  Romilly,  Her  Majesty's  Solicitor  General,  was  appoint- 
ed Attorney  General,  and  Alexander  James  Edward  Cockburn,  Esq.,  one  of  Her 
Majesty's  Counsel,  was  appointed  Solicitor  General,  and  shortly  afterwards  received  the 
honour  of  knighthood. 

The  Vice  Chancellor  of  England,  Sir  Lancelot  Shadwell,  died  at  his  residence, 
Bam  Elms,  Surrey,  in  July  last. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


BY 

EDWARD  COOKE,  Esq.,  THOMAS  PARKER,  Jon.  Esq, 

THOMAS  WYATT  GUNNING,  Esq., 

BENEDICT  LAWRENCE  CHAPMAN,   Esq. 

AND 

JOHN    FITZPATRICK    VILLIERS,  Esq, 

BARRISTERS-AT-LAW. 


DURING  FOUR  TERMS, 

VIZ. 

MICHAELMAS  1849,  HILARY,  EASTER  and  TRINITY,  1850. 


13    &    14   ViCTORIiE. 


ORDERS    OP    COURT. 


Monday,  December  10,  1849. 


The  Right  HonouTAble  Charles  Christopher  Lord  Cottbmham,  Lord  High  Chancellor  of  Great 

Britain,  hy  and  with  the  advice  and  assistance  of  the  Right  Honourable  Henry  Lord  Lakodalb,  Master 

of  the  RolK  &nd  the  Eight  Honourable  Sir  Lancelot  Shadwell,  Vice  Chancellor  of  England,  doth 

HEREBY  ORDER  AND  DIRECT  in  maaucr  following,  that  is  to  say, 

That  in  all  cases  in  which  costs  are  ordered  to  be  paid  to  a  party  suing  or  defending  infirmd  pauperii, 
such  costs  shall,  unless  the  Court  shall  otherwise  order,  be  taxed  as  divet  costs. 

That  this  Order  be  drawn  up  and  entered  by  the  Registrar  of  the  said  Court 

COTTENHAM,  C. 

LANGDALE,  M.R. 

LANCELOT  SHAD  WELL,  V.C.B. 


Saturday,  February  23,  1850. 


The  Right  Honourable  Charles  Christopher  Lord  Cottenham,  Lord  High  Chancellor  of  Great 
Britain,  doth  hereby  order  and  direct,  in  manner  following,  that  is  to  say, 


That  all  Causes  required  to  be  heard  before  the 
Lord  Chancellor,  or  one  of  the  Vice- Chancellors, 
shall,  oa  and  after  the  first  day  of  March  next,  be 
set  down  for  hearing  by  the  Registrars,  upon  pro- 
duction to  them  of  the  certificate  of  the  proper 
oflScer  that  the  same  is  in  a  fit  state  to  be  set  down 
for  hearing,  without  any  Fiat,  Order,  or  Direction 
from  the  Lord  Chancellor  for  that  purpose. 

That  on  and  after  the  s^d  first  day  of  March 
next,  all  Causes  for  further  Directions,  or  on  Equitv 
reserved  after  a  Trial  at  Law  shall  have  been  had, 
or  the  certificate  of  a  Court  of  Law  shall  have 
been  obtained  in  pursuance  of  a  Decree  or  Order 
pronouneed  by  the  Lord  Chancellor,  or  one  of  the 
Vice  -  Chancellors,  and  all  Picas,  Demurrers, 
Exceptions  and  Objections  for  want  of  Parties 
required  to  be  beard  before  the  Lord  Chancellor  or 
one  of  the  Vice-Chancellors,  shall  be  set  down  by 
the  Registrars  for  hearing  on  Orders  drawn  up  by 
them  upon  Petition  to  the  Lord  Chancellor,  left 
with  the  Registrar,  without  any  Fiat  or  Direction 
from  the  Lord  Chancellor. 

That,  in  lieu  and  in  stead  of  the  Fees  heretofore 
receivable    by    the    Lord  Chanccllor*s    principal 


Secretary  on  his  own  account,  and  on  account  of 
the  Gentlemen  of  the  Chamber,  or  of  any  other 
officer  of  the  Court  of  Chancery,  and  paid  at  the 
office  of  the  said  principal  Secretary,  he  shall 
receive  and  take  only  the  Fees  set  out  in  the 
Schedule  hereto,  except  as  to  all  Petitions  presented 
previous  to  the  said  first  day  of  March  next,  the 
Court  Fees  upon  which  arc  to  be  paid  as  heretofore. 

COTTENHAM,  C. 


SCHEDULE  ABOVE  REFERRED  TO. 

£.  t.    d. 

For  every  Appeal  or  Petition  for  re- 
hearing of  a  Cause     1     0    0 

For  every  Petition  for  a  Letter  to  any 

Peer  of  this  Realm,  and  for  the  Letter     10     0 

For  every  Petition,  whether  in  a  Cause 
or  where  no  Cause  is  depending,  in- 
cluding the  Fee  on  the  hearing,  here- 
tofore payable  to  the  Gentlemen  of 
the  Chamber  to  the  Lord  Chancellor  .10    0 

For  Copies  of  Affidavits,  4d.  per  folio. 
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ORDERS  OF  COURT. 


Monday,  April  22,  1850. 


The  Right  Honourable  Charles  Chkistopheb  Lord  Cottenham,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  Henry  Lord  Lanodale,  Master 
of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Shad  well,  Vice  Chancellor  of  England,  the  Right 
Honourable  the  Vice  Chancellor  Sir  James  Lewis  Knight  Bruce,  and  the  Right  Honourable  the  Vice 
Chancellor  Sir  James  Wigram,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  fourth 
year  of  the  reign  of  Her  present  Majesty,  intituled  "An  Act  for  facilitating  the  Adminbtration  of  Justice 
in  the  Court  of  Chancery,"  and  of  an  Act  passed  in  the  fifth  year  of  the  reign  of  Her  present  Majesty, 
intituled,  **An  Act  to  amend  an  Act  of  the  Fourth  Year  of  the  Reign  of  Her  present  Majesty,  intituled 
*An  Act  for  faciliUting  the  Administration  of  Justice  in  the  Court  of  Chancery,'  "  and  of  an  Act  passed 
in  the  eighth  and  ninth  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act  for  amending  cerUin 
Acts  of  the  Fourth  and  Fifth  Years  of  the  Reign  of  Her  Majesty,  for  facilitating  the  Administration  of 
Justice  in  the  Court  of  Chancery,  and  for  providing  for  the  Discharge  of  the  Duties  of  the  Subpoena  Office 
after  the  Death,  Resignation  or  Removal  of  the  present  Patentee  of  that  Office,"  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him  in  that  behalf,  order  and  direct,  that  all  and  every  the 
Rules,  Orders  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and  for  all  purposes  be  deemed 
and  taVen  to  be.  General  Orders  and  Rules  of  the  High  Court  of  Chancery ;  viz. 


I. — Any  person  seeking  equitable  relief  may, 
without  special  leave  of  the  Court,  and  instead  of 
proceeding  by  bill  of  complaint  in  the  usual  form, 
file  a  claim  in  the  Record  and  Writ  Clerks  Office, 
in  any  of  the  following  cases;  that  is  to  say,  in  any 
case  where  the  plaintifT  is  or  claims  to  be, 

1.  A  creditor  upon  the  estate  of  any  deceased 
person,  seeking  payment  of  his  debt  out  of 
the  deceased's  personal  assets. 

2.  A  legatee  under  the  will  of  any  deceased  per- 
son, seeking  payment  or  delivery  of  his  legacy 
out  of  the  deceaseds  personal  assets. 

8.  A  residuary  legatee,  or  one  of  the  residuary 
legatees,  of  any  deceased  person,  seeking  an 
account  of  the  residue  and  payment  and  ap* 
propriation  of  his  share  therein. 

4.  The  person  or  any  of  the  persons  entitled  to 
the  personal  estate  of  any  person  who  may 
have  died  intestate,  and  seeking  an  account  of 
such  personal  estate  and  payment  of  his  share 
thereof. 

5.  An  executor  or  administrator  of  any  deceased 
person,  seeking  to  have  the  personal  estate  of 
such  deceased  person  administered  under  the 
direction  of  the  Court 

6.  A  legal  or  equitable  mortgagee  or  person 
entitled  to  a  lien  as  a  security  for  a  debt,  seek- 
ing foreclosure  or  sale,  or  otherwise  to  enforce 
his  security. 

7.  A  person  entitled  to  redeem  any  legal  or  equit- 
able mortgage  or  any  lien,  seeking  to  redeem 
the  same. 

8.  A  person  entitled  to  the  specific  performance 
of  an  agreement  for  the  sale  or  purchase  of  any 
property,  seeking  such  specific  performance. 

9.  A  person  entitled  to  an  account  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or 
expired,  seeking  such  account. 


10.  A  person  entitled  to  an  equitable  estate  or 
interest,  and  seeking  to  use  the  name  of  his 
trustee  in  prosecuting  an  action  for  his  own 
sole  benefit. 

11.  A  person  entitled  to  have  a  new  trustee 
appointed  in  a  case  where  there  is  no  power  in 
the  instrument  creating  the  trusts  to  appoint 
new  trustees,  or  where  the  power  cannot  be 
exercised,  and  seeking  to  appoint  a  new 
trustee. 

II. — Such  claim  in  the  several  cases  enumerated 
in  Order  I.  is  to  be  in  the  form  and  to  the  efibct  set 
forth  in  Schedule  A.  hereunder  written,  as  appli- 
cable to  the  particular  case,  and  the  filing  of  such 
claim  is,  in  all  cases  not  otherwise  provided  for, 
to  have  the  force  and  effect  of  filing  a  bill. 

III. — Every  such  claim  is  to  be  marked  at  or 
near  the  top  or  upper  part  thereof  in  the  same 
manner  as  a  bill  is  now  marked  with  the  name  of 
the  Lord  Chancellor,  and  one  of  the  Vice  Chan- 
cellors, or  with  the  name  of  the  Master  of  the 
Rolls. 

IV. — Upon  filing  such  claim  the  plaintifTthereby 
claiming  may  sue  out  a  writ  of  summons  against 
the  defendant  to  the  claim,  requiring  him  to  cause 
an  appearance  to  be  entered  to  such  writ,  and  also 
requiring  him,  on  a  day  or  time  to  be  therein 
named,  or  on  the  seal  or  motion  day  then  next 
following,  to  shew  cause,  if  he  can,  why  such  relief 
as  is  claimed  by  the  plaintiff  should  not  be  had,  or 
why  such  order  as  shall  be  just  with  reference  to 
the  claim  should  not  be  made. 

V. — Such  writ  of  summons  is  to  be  in  the  form 
and  to  the  effect  in  that  behalf  set  forth  in  No.  1. 
of  Schedule  B.  hereunder  written,  with  such  varia- 
tions as  circumstances  may  require,  and  is  to  be 
sealed  with  the  seal  of  the  office  of  the  Clerks  of 
Records  and  Writs. 


ORDERS  OF  COURT. 


Ill 


YI. — In  any  ease,  other  than  those  enumerated 
in  Order  I.,  or  in  any  case  to  which  the  forms  set 
forth  in  Schedule  A.  are  not  applicahle,  the  Court 
(if  it  shall  so  think  fit)  may,  upon  the  ex  parte 
application  of  any  person  seeking  equitable  relief, 
and  upon  reading  the  claim  proposed  to  be  filed* 
give  leave  to  file  such  claim,  and  sue  out  a  writ  of 
snmmons  thereon  under  these  orders ;  and  if  such 
leave  be  given,  an  indorsement  thereon  by  the 
registrar  upon  the  proposed  claim  shall  be  a  suffi- 
cient authority  for  the  Record  and  Writ  Clerk  to 
receive  and  file  such  claim. 

y  II. — In  the  case  provided  for  by  the  5th  Article 
of  Order  I.  any  one  person  who,  under  the  3rd  or 
4th  Article  of  Order  I.,  might  have  claimed  relief 
against  the  executor  or  administrator  of  the 
deceased  person  whose  personal  estate  is  sought  to 
be  administered,  and  the  co-executor  or  co-admi- 
nistrator (if  any)  of  the  plaintiff,  may  be  named  in 
the  writ  of  summons  as  defendants  to  the  suit :  and 
in  the  first  instance  no  other  person  need  be  therein 
named. 

VI IL — In  other  cases  the  only  person  who  need 
be  named  in  the  writ  of  summons  as  defendant  to 
tbe  suit  in  the  first  instance  is  the  person  against 
whom  the  relief  is  directly  claimed. 

IX. — All  claims,  and  all  writs,  caveats,  proceed- 
ings, directions,  and  orders  consequent  thereon, 
either  before  the  Court  or  in  the  Master's  oflices, 
are  to  be  deemed  proceedings,  writs  and  orders 
•object  to  the  genend  rules,  orders,  and  practice  of 
the  Court,  so  far  as  the  tame  are  or  may  be  appli- 
cable to  each  particular  case  and  consistent  with 
these  orders ;  and  all  orders  of  the  Court  made  in 
soch  proceedings  are  to  be  enforced  in  the  same 
manner  and  by  the  same  process  as  orders  of  the 
Court  made  in  a  cause  upon  bill  filed. 

X. — Writs  of  summons  are,  as  to  the  number  of 
defendants  to  be  named  therein,  as  to  the  mode  of 
service  thereof,  and  as  to  the  time  and  mode  of 
entering  appearances  thereto,  to  be  subject  to  the 
same  rules  aa  writs  of  subpoena  to  appear  to  and 
answer  bills. 

XI. — The  time  for  shewing  cause  named  in  any 
writ  of  summons  (except  a  writ  of  summons  to 
revive  or  carry  on  proceedings)  is  to  be  fourteen 
days  at  the  least  after  service  of  the  writ ;  but,  by 
consent  of  the  parties,  and  with  the  leave  of  the 
Conrt,  cause  may  be  shewn  on  any  earlier  day. 

XII. — At  the  time  for  shewing  cause  named  in 
the  writ,  or  on  die  seal  or  motion  day  then  next 
following,  or  so  soon  after  as  tlie  case  can  be  heard, 
the  defendant,  having  previously  appeared,  is  per- 
sonally or  by  counsel  to  shew  cause  in  Court,  if  he 
can,  (and  if  necessary  by  affidavit,)  why  such 
relief  as  is  claimed  by  the  claim  should  not  be  had 
against  him. 

XIII. — At  the  time  appointed  for  shewing  cause, 
upon  the  motion  of  the  plaintiff,  and  on  hearing 
the  claim,  and  what  may  be  alleged  on  the  part 
of  the  defendant,  or  upon  reading  a  eertificate  of 
the  appearance  being  entered  by  the  defendant,  or 
an  affidavit  of  the  writ  of  summons  being  duly 
served,  the  Conrt  may,  if  it  shall  think  fit,  make 
an  order  granting  or  refuring  the  relief  claimed,  or 
dhrecting  any  accounts  or  inquiries  to  be  taken  or 
made,  or  other  proceedings  to  be  had,  for  the  pur- 
pose of  asoertaining  the  plaintiff's  title  to  the  relief 


claimed ;  and  further,  the  Court  may  direct  such 
(if  any)  persons  or  clasacs  of  persons  as  it  shall 
think  necessary  or  fit  to  be  summoned  or  ordered 
to  appear  as  parties  to  the  claim,  or  on  any  pro- 
ceedings before  the  Master,  with  reference  to  any 
accounts  or  inquiries  directed  to  be  taken  or  made, 
or  otherwise. 

XIV. — Every  order  to  be  so  made  is  to  have 
the  effect  of  and  may  be  enforced  as  a  decree  or 
decretal  order  made  in  a  suit  commenced  by  bill, 
and  duly  prosecuted  to  a  hearing  according  to  the 
present  course  of  the  Court. 

XV. — If,  upon  the  application  for  any  such 
order,  or  during  any  proceedings  under  any  such 
order  when  made,  it  shall  appear  to  the  Court  that 
for  the  purposes  of  justice  between  the  parties  it  is 
necessary  or  expedient  that  a  bill  should  be  filed, 
the  Court  may  direct  or  authorize  such  bill  to  be 
filed,  subject  to  such  terms  aa  to  costs  or  otherwise 
as  may  be  thought  proper. 

XVI. — The  orders  made  for  granting  relief  in 
the  several  cases  to  which  the  forms  set  forth  in 
Schedule  A.  are  applicable  may,  if  the  Court  thinks 
fit,  be  in  the  form  and  to  the  effect  set  forth  in 
Schedule  C.  as  applicable  to  the  particular  case, 
with  such  variations  as  circumstances  may  require. 

XVII. — Under  every  Order  of  reference  to  the 
Master  under  these  orders,  the  Master  is,  unless 
the  Court  otlierwise  orders,  to  be  at  liberty  to  cause 
the  parties  to  be  examined  on  interrogatories,  and 
to  produce  deeds,  books,  papers,  and  writings,  as 
he  shall  think  fit,  and  to  cause  advertisements  for 
creditors,  and  if  he  shall  think  it  necessary,  but 
not  otherwise,  for  heirs  and  next-of-kin,  or  other 
unascertained  persons,  and  the  representatives  of 
such  as  may  be  dead,  to  be  published  in  the  usual 
forms,  or  otherwise,  as  the  circumstances  of  the 
case  may  require;  and  in  such  advertisements  to 
appoint  a  time  within  which  such  persons  are  to 
come  in  and  prove  their  claims,  and  within  which 
time  unless  they  so  come  in,  they  are  to  be  ex- 
cluded the  benefit  of  the  order;  and  in  taking  any 
account  of  a  deceased's  personal  estate  under  any 
such  order  of  reference,  the  Master  is  to  inquire 
and  state  to  the  Court  what  part,  if  any,  of  the 
deceased's  personal  estate  is  outstanding  or  undis- 
posed of,  and  is  also  to  compute  interest  on  the 
deceased's  debts,  as  to  such  of  them  as  carry  in- 
terest after  the  rate  they  respectively  carry,  and  aa 
to  all  others  after  the  rate  of  four  per  cent  per 
annum  from  the  date  of  the  order,  and  to  compute 
interest  on  legacies  after  the  rate  of  four  per  cent, 
per  annum  from  the  end  of  one  year  after  the  de- 
ceased's death,  unless  any  other  time  of  payment 
or  rate  of  interest  is  directed  by  the  will,  but  in  that 
case  according  to  the  will ;  and  under  every  order 
whereby  any  property  is  ordered  to  be  sold  with 
the  approbation  of  the  Master,  the  same  is  to  be 
sold  to  the  best  purchaser  that  can  be  got  for  the 
same,  to  be  allowed  by  the  Master,  wherein  all 
proper  parties  are  to  join  as  the  Master  shall  direct. 

XVIII. — If  upon  the  proceedings  before  the 
Master  under  any  such  order  it  shall  appear  to  the 
Master  that  some  persons,  not  already  parties,  ought 
to  sttend  or  to  be  enabled  to  attend  the  proceed- 
ings before  him,  he  is  to  be  at  liberty  to  certify  the 
same ;  and  upon  the  production  of  such  certificate 
to  the  Record  and  Writ  Clerk,  the  plaintiff  may 
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lue  out  a  writ  of  summobs  requiring  the  persons 
named  in  such  certificate  to  appear  to  the  writ, 
and  such  persons  are  thereupon  to  be  named  and 
treated  as  defendants  to  the  suit 

XIX. — Such  writ  of  summons  under  an  order 
or  Master's  certificate  is  to  be  in  the  form  and  to 
the  effect  in  that  behalf  set  forth  in  No.  2.  of 
schedule  B.,  with  such  variations  as  circumstances 
may  require. 

XX. — The  persons  so  summoned  haring  ap- 
peared, are  to  be  at  liberty  to  attend,  and  to  be 
entitled  to  notice  of  the  proceedings  before  the 
Master  under  the  order  of  reference,  subject  to 
such  directions  as  the  Master  may  make  in  respect 
thereof. 

XXI. — Where  any  proceedings  originally  com- 
menced  by  claim  and  writ  of  summons  shall  by  the 
death  of  parties,  or  otherwise,  have  become  abated 
or  defectiTc  for  want  of  parties,  and  no  new  relief  is 
sought,  a  claim  to  reriTc  or  carry  on  the  suit  may 
be  filed ;  and  such  claim  is  to  be  in  the  form  set 
forth  fn  Now  IS.  of  schedule  A. 

XXll.— The  party  claiming  simply  to  reriTe  or 
carry  oo  proceedings  may  sue  out  a  writ  of  sum- 
moos  requiring  the  defendant  thereto  to  appear  to 
the  writ,  and  to  shew  cause,  if  be  can,  why  tht 
proceedings  should  not  be  reTived  or  carried  on. 

XX II  I. — Such  writ  of  summons  is  to  be  in  the 
form  and  to  the  eSixt  in  that  behalf  set  forth  in 
Ka  X  of  Schedule  B,  with  such  Tariatioot  as  df- 
cvmstances  may  require 

XXIV. — If  any  defendant  to  any  such  writ  is 
desirows  of  shewing  cause  why  the  proceedings 
should  not  be  rcTired  or  carried  oo,  he  is  to  appear 
and  to  file  a  twrnmi  against  such  reTiTor  or  carrying 
•o  in  the  Record  and  Writ  Clerks  Office^  in  the 
form  set  forth  in  Ka  4^  of  Schedule  B,  and  to  give 
Bodce  therrof  in  writing  to  the  opposite  party.  If 
no  such  twrnmi  be  filed  within  eight  days  from  the 
time  limited  for  his  appearance  to  the  writ,  then  at 
the  expiration  of  such  eight  days  the  proceedings 
are  to  be  rcTired,  and  may  be  carried  on  without 
any  order  for  the  purpose ;  and  a  certificate  of  the 
Record  and  Writ  Clerk,  that  no  tmrnmi  has  be«n 
filed  within  tbe  time  limited  is  to  be  a  suflicient 
authority  for  the  Master  to  proceed.  But  if  any 
such  cmrmi  be  filed,  the  proceedings  are  not  to  be 
rvTivcd  or  carried  oa  without  an  order  to  be  ob* 
tained  oa  nsotioo,  of  which  doe  notice  is  to  be 
giren. 

XXV. — Where  any  further  or  stt^Wmental  relief 
is  sooght  aad  siidi  sappienwntal  relief  is  s»ch  as 
is  provided  for  in  any  of  the  cases  eaonserated  under 
Order  I.  a  supplemental  claim  may  be  filed  in  sach 
ef  the  forms  set  forth  in  Schedule  JL  as  is  applicable 
to  the  case. 

XX VI. — If  such  supplemental  relief  b  not  sarh 
as  is  provided  for  by  Order  XXV^  a  sapplemenial 
claim  may  be  filed  sSatiag  shortly  the  nature  of  the 
pUitttid^s  caee^  aad  the  supplemental  relief  claimed^ 
bat  the  kare  of  the  Coart  is  to  be  obtained  pie* 
Ttoasly  to  the  filinf  thereof  upoa  aa  tx  pmtt  appli- 
catioa  for  the  parpose^  in  the  Bsaaner  specified  ia 
Order  VI. 

XXVII. — A  writ  of  sammoos  asay  be  sacd  out 
and  other  prxvediarirs  auy  be  taken  upoa  a  sappie^ 
meatal  dum  in  like  maaaer  a»  apoa  aa  or^paal 


XXVIIl.— Guardians  ad  Utem  to  defend  may  be 
appointed  for  infants  or  persons  of  weak  or  unsound 
mind  against  whom  any  writ  of  summons  may  have 
issued  under  these  orders,  in  like  manner  as  guar- 
dians ad  litem  to  answer  and  defend  are  now  ap« 
pointed  in  suits  on  bill  filed. 

XXIX. — Any  order  or  proceeding  made  or  pur- 
porting  to  be  made  in  pursuance  of  these  orders  may 
be  discharged,  varied,  or  setaside  on  motion ;  and 
any  order  for  accelerating  proceedings  may  be  aiade 
by  consent 

XXX. — Any  order  of  the  Master  o(  the  Rolls  or 
of  any  of  the  Vice  Chancellors  may  be  discharged 
or  varied  by  the  Lord  Chancellor  on  motion. 

XXXI. — If  any  of  the  cases  enumerated  in  Order 
I.  involve  or  are  attended  by  such  special  circum- 
stances affecting  either  the  estate  or  the  personal 
conduct  of  the  defendant  as  to  require  special  re- 
lief, the  plaintiff  is  at  liberty  to  seek  his  relief  by 
bill  as  if  these  Orders  had  not  been  made. 

XXXII. — If  at  any  time  after  these  Orders  come 
into  operation  any  suit  for  any  of  the  purposes  to 
which  the  forms  set  forth  in  Schedule  A.  are  appli- 
cable shall  be  commenced  by  bill  and  prosecuted  to 
a  hearing  in  the  usual  course,  and  upon  the  hear- 
ing it  shall  appear  to  the  Court  that  an  order  to  the 
e&ct  of  the  decree  then  madct  or  an  order  equally 
beneficial  to  the  plaintiff,  might  have  been  obtained 
upon  a  proceeding  by  summons  in  the  manner 
authorised  by  these  Orders,  the  Court  may  order 
that  the  increased  costs  which  have  been  occasioned 
by  the  proceeding  by  bi^  beyond  the  amount  of 
costs  which  would  have  been  sustained  in  the  pro- 
ceeding by  summons  should  be  borne  and  paid  by 
the  plaintiC 

XXXIIL— The  Record  and  Writ  Cloks  are 
directed  to  take  the  following  fees : 

£.  u  d, 

1.  For  filii^  a  claim  .        .0^0 

2.  For  sealmg  every  writ  of  sum- 

mons •        .        .050 

3.  For  filing  a  caveat  .        .026 

For  appearances,  office  copies,  certificates,  &&, 
the  same  ffeee  aa  directed  by  the  schedules  of  fees 
BOW  in  force. 


The  Reg;istran  aie 


to  take  ti»e  foUo  viag 


£.  •,    d. 
L  For  evciT  order  oa  the  heariag 

of  a  daimy  and  oa  farther 

dirtctioaa  .200 

2L  For  every  office  copy  thereof      0  10    0 
S.  For  every  order  ea  aigaiag 

exeeptioBS  .10    0 

4k  For  every  office  copy  theivef      0    5     0 
5.  For  every  order  for  transfer  oat 

of  Court,  or  sale  of  any  sam 

of   goverameat  stock,  &&• 

e:LceediB|t  lOOt  stock  oe  a»- 

Bttities^  lad  tof  erery  oider 

fi^r  payment  oat  of  Coart  of 

any  aaaaity  or  aaaaities*  or 

of  aay  interest  or  divideads 

upoa  stock  or  auaaitirs,  ex- 
ceeding in  the  ahole  4^  per 

aaaam  .     1  10     O 

<^  Fer  every  office  copy  thueijf      0  10     0 
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For  every  other  drder  and  office  copy,  the  nme 
fees  aa  now  received  by  the  Registrars  and  their 
elerks  nnder  the  schedules  of  fees  now  in  force. 

Solicitors  are  entitled  to  charge  and  be  allowed 
the  following  fees :  £,  §.    tL 

For  instructions  to  sue  or  defend  0  6  8 
For  instructions  for  every  claim  0  18  4 
For  preparing  and  filing  a  claim  2  2  0 
For  preparing  a  writ  of  summons  0  13  4 
For  each  writ  after  the  first  .068 
For  engrossing  claims  and  writs, 

per  fol 0    0    6 

For  parchment:  As  paid. 

For  each  copy  of  writ  to  serve, 

per  folio      .        .        •        .004 
For  the  brief  to  Counsel  to  move 
for  leave  to  file  claim  (ex- 
elusive  of  a  copv  of  the  claim 
for  Counsel  and  the  Court)      0  10    0 
For  the  brief  and  instructions  to 
Counsel,  on  the  hearing  (ex- 
elusive    of    any    necessary 
copies)         .        .        .        .10    0 
For  taking  instructions  to  appear 
and  for  entering  appearance 
For  one  or  more  defendants, 
if  not  exceeding  three        .    0  13    4 
If  exceeding  three,  and  not 
more  than  six,  an  additional 
sum  of      .  .068 

If  exceeding  six,  for  every 
number  notexceeeding  three, 
an  additional  sum  of  .068 

For  settling  minutes,  passing  and 
entering  order  on  hearing: 
The  same  charges  as  on  a 
decretal  order. 
For  entering  a  caveat  .        .068 

For  procuring  certifieate  of  no 

caveat         .        .        .        .068 
For  term  fee :  As  in  a  suit. 
And  also  all  such  fees  as  by  the  present  practice 
of  the  Court  they  are  entitled  to,  save  such  as  are 
▼tried  or  rendered  unnecessary  by  these  present 
Orders. 

XXXIV.-— These  Orders  shall  come  into  oper- 
•tion  on  the  22nd  day  of  May,  1850. 

XXXV. — In  these  Orders  and  the  Schedules  the 
fbllowing  words  have  the  several  meanings  hereby 
assigned  to  them,  over  and  above  their  sevend 
<nrtiiiiary  meanings,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  construc- 
tion; viz., 

1.  Words  importing  the  sinc^ular  number  include 

the  plural  number,  and  words  importing  the 
plural  number  include  the  singular  number : 

2.  Words  importing  the  masculine  gender  include 

females : 
8.  The  word  *< affidavit"  includes  "affirmation" 
and  **  declaration  on  honour" : 

4.  The  word  **  person"  or  *' party"  includes  a 

body  politic  or  corporate  : 

5.  The  word  '*  legacy"  includes  **  an  annuity" 

and  a  specific  as  well  as  a  pecuniary  legacy: 

6.  The  word  "  legatee"  includes  "  a  person  mter- 

ested  in  a  legacy": 

7.  The  expression  *'  residuary  legatee"  includes 

"a person  interested  in  the  residue." 


SCHEDULE  A. 

Forms  pf  Claim, 

1.  By  a  Creditor  upon  the  estate  of  a  deceased 
person,  seeking  payment  of  his  debt  out  of  the 
deceased's  personal  assets. 
In  Chancery. 

[Lord  Chancellor], 
Vice-chancellor  of  England,  or  Vice  Chan- 
cellor, naming  ktm^, 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  FlaintiflC 
£.  F.,  Defendant 
The  claim  of  A.  B.  of  the  above- 

named  plaintiC  The  said  A.  B.  states,  that  C.  D., 
late  of  deceased,  was  at  the  time  of  his 

death,  and  that  his  estate  still  is,  justly  indebted  to 
him  the  said  A.B.  in  the  sum  of  L  for  goods 

sold  and  delivered  by  the  said  A.B.  to  the  said  CD. 
[or  otherwise,  as  the  ease  moiy  he^  or  if  the  debt  is 
secured  by  any  written  instrument,  state  the  date  and 
nature  thereof,}  And  that  the  said  CD.  died  in  or 
about  the  month  of  and  that  the  above- 

named  defendant  E.F.  is  the  executor  [or  adminis- 
trator} of  the  said  CD.,  and  that  the  said  debt  hath 
not  been  paid ;  and  therefore  the  said  A.B.  claims 
to  be  paid  the  said  debt  or  sum  of  L  with  his 

costs  of  this  suit,  and  in  default  thereof  he  claims, 
to  have  the  personal  estate  of  the  said  CD.  admin- 
istered in  this  court  on  behalf  of  himself  and  all 
other  the  unsatisfied  creditors  of  the  said  CD.,  and 
for  that  purpose  that  all  proper  directions  may  be 
given  and  accounta  taken. 

Note, — This  form  man  be  varied,  according  to  the  eir' 
eumstances  qfthe  ease,  where  the  claimant  i$ 
not  the  original  creditor,  but  has  becoasa 
interested  in  or  entitled  to  the  debt ;  in  %ohieh 
case  the  character  in  which  he  claims  is  to  b§ 
stated. 


2.  By  a  Legatee  under  the  will  of  any  deceased 

{>erson,  seeking  payment  or  delivery  of  hi« 
egacy,  out  of  we  testator's  personal  aasets. 
In  Chancery. 

[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice- Chan- 
cellor, naming  him}, 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintifi: 
CD.,  Defendant. 
The  claim  of  A.B.  of  the  above- 

named  plaintiff.  The  said  A.B.  states,  that  he  is  m 
legatee  to  the  amount  of  L,  under  the  will 

dated  the  day  of  of  late 

of  deceased,  who  died  on  the  ^   day 

of  and  that  the  above-named  CD.  is  the 

executor  of  the  said  and  that  the  said 

legacy  of  l,  together  with  interest  thereon 

after  the  rate  of  2.  per  cenu  per  annum  from 

the  day  of  [Ihe  day  mentioned  in 

the  will  for  ihe  payment  qf  the  legacy,  or  the  expiratkm 
qf  twelve  calendar  months  qfter  the  said  testator'e 
death,}  is  now  due  and  owing  to  him  the  said  A.B.f 
[or  still  unpaid  or  unstUi^d,}  [or  unappropriated  or 
unsecured,}  and  the  said  A.B.  therefore  claims  to  be 
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paid  [or  satined]  the  said  legacy  and  interest,  [or 
to  have  the  said  legacy  and  interest  appropriated  and 
secured,^  and  in  default  thereof  he  claims  to  hare 
the  personal  estate  of  thesaid  administered 

in  this  court,  on  hehalf  of  himself  and  all  other 
the  legatees  of  the  said  and  for  that 

purpose  that  all  proper  directions  may  be  given  and 
accounts  taken. 

Note.'^This  form  may  be  varied^  according  to  the 
circumstances  of  the  case,  where  the  legacy  is 
on  annuity ^  or  specific^  or  where  the  plaintiff  is 
not  the  legatee^  but  has  become  entitled  to  or 
interested  in  the  legacy;  in  which  case  the 
character  in  which  tite  plaintiff  claims  is  to  be 
stated. 


S.    By  a  Residuary  Legatee,   or  any  of  several 
residuary  legatees,  of   any  deceased  person, 
seeking  an  account  of  the  residue,  and  payment 
or  appropriation  of  his  share  therein. 
In  Chancery. 
[Lord  Chancellor], 

[Vice-chancellor  of  England,  or  Vice-chan- 
cellor, naming  him"}, 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff 
CD.,  Defendant. 
The  claim  of  A.B.  of  the  above-named 

plainti£  The  said  A.B.  states,  that  he  is  the 
residuary  legatee  [or  one  rf  the  residuary  legatees'] 
under  the  will  dated  the  day  of 

of  late  of  who  died  on  the 

day  of  and  that  the  above-named  defendant 

C.D.  it  the  executor  of  the  said  and  that 

the  said  C.D.  hath  not  paid  to  the  said  A.B.  the 
[or  his  share  qf  the]  residuary  personal  estate  of  the 
said  testator ;  the  said  A.B.  therefore  claims  to  have 
the  personal  estate  of  the  said  administered 

in  this  court,  and  to  have  his  costs  of  this  suit,  and 
for  that  purpose  that  all  proper  directions  may  be 
given  and  accounts  taken. 

Note,-^This  form  may  be  varied  according  to  the  cir* 
cumstances  cf  the  case,  where  the  plaintiff  is 
not  the  residuary  legatee^  but  has  become 
entitUd  to  or  interested  in  the  residuCf  in  which 
case  the  character  in  which  he  claims  is  to  be 
stated. 


4.  By  the  person,  or  any  of  the  persons,  entitled  to 
the  personal  estate  of  any  person  who  may 
have  died  intestate,  and  seeking  an  account  of 
such  personal  estate  and  payment  of  his  share 
thereof. 
In  Chancery. 
[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice- Chan- 
cellor, nomtfi^  him]^ 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff. 

CD.,  Defendant. 

The  claim  of  A.B.  of  the  above-named 

plaintiff      The  said  A.B.   states,  that  he  is  the 

next-of-kin  [or  one  </  the  next-of-kin],  according  to 

the  statutes  for  the  distribution  of  the  personal 


estate  of  intestates,  of  late  of  who 

died  on  the  day  of  intestate  ;  and 

that  the  said  A.B.  is  entitled  to  [or  to  a  share  of]  the 
personal  estate  of  the  said  deceased,  and 

that  the  said  defendant  C.D.  is  the  administrator 
of  the  personal  estate  of  the  said  and  that 

the  said  C  D.  has  not  accounted  for  or  paid  to  the 
said  A.B.  the  [or  tlte  said  A.B.*s  share  of  the]  per- 
sonal estate  of  the  said  intestate.  The  said  A.B. 
therefore  claims  to  have  the  personal  estate  of  the 
said  administered  in  this  court,  and  to 

have  his  costs  of  this  suit ;  and  for  that  purpose 
that  all  proper  directions  may  be  given  and 
accounts  taken. 


5.  By  the  executor  or  administrator  of  a  deceased 
person,  claiming  to  have  the  personal  estate 
of  the  testator  administered  under  the  direction 
of  the  Court. 
In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 

or^ 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff 

CD.,  Defendant. 
The  claim  of  A.B.  of  .     The  said 

A.  B.  states,  that  he  is  the  executor  [or  adminis- 
trator] of  E.F.,  late  of  but  now  deceased, 
who  departed  this  life  on  or  about 
and  that  he  hath  possessed  the  personal  estate  of 
the  said  E.  F.  to  some  amount,  and  that  he  is 
willing  and  desirous  to  account  for  the  same,  and 
that  the  whole  of  the  personal  estate  of  the  said 
E.F.  should  be  duly  administered  in  this  court  for 
the  benefit  of  all  persons  interested  therein  or  enti- 
tled thereto;  and  that  C.D.  is  interested  in  the  said 
personal  estate  as  one  of  the  next-of-kin  [or  residuary 
legatee]  of  the  said  E.F.,  and  the  said  A.H.  claims 
to  have  the  personal  estate  of  the  said  E.F.  applied 
in  a  due  course  of  administration  under  the  direc- 
tion of  this  Court,  and  in  the  presence  of  the  said 
C.D.  and  such  other  persons  interested  in  the  said 
estate  as  this  Court  may  be  pleased  to  direct,  or 
that  the  said  C.D.  may  shew  good  cause  to  the  con- 
trary: And  that  the  costs  of  this  suit  may  be  pro- 
vided for;  and  for  these  purposes,  that  all  proper 
directions  may  be  given  and  accounts  taken. 


6.  By  a  legal  or  equitable  mortagee  or  person  enti- 
tled to  a  lien  as  security  for  a  debt,  seeking 
foreclosure  or  sale,  or  otherwise  to  enforce  his 
security. 
In  Chancery. 
[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff. 

CD.,  Defendant 
The  claim  of  A.B.  of  the  above- 

named  plaintiff    The  said  A.B.  states,  that  under, 
or  by  virtue  of  an  indenture  [or  other  document] 


ORDERS  OF  COURT. 


vu 


dated  the  day  oF  ,  and  made  between 

[parties'],  [and  a  traiu/er  thereof  made  bp  indenture 
dated  the  day  of  ,  and  made  between 

[parties^,    the    said  A.B.  is  a  mortgcgee  [or  an 
equitabU  mortgagee']  of  [or  is  entitled  to  a  lien  npon] 
certain  freehold  property  [or  copyhold,  or  leasehold, 
or  othtr  property,  as  the  ease  may  be],  therein  com- 
prised, for  secnring  the  sum  of  poands 
and  interest,  and  that  the  time  for  payment  thereof 
baa  elapsed,   and  that  the  above-named  CD.  is 
entitled  to  the  equity  of  redemption  of  the  said 
mortgaged  premises  [or  tfie  premises  subject  to  such 
lien],  and  the  said  A3,  therefore  claims  to  be  paid 
the  said  sum  of                   pounds  and  interest,  and 
the  costs  of  this  suit,  and  in  default  thereof  he  claims 
to  foreclose  the  equity  of  redemption  of  the  said 
mortgaged  premises  [or  to  have  the  said  mortgaged 
premises  sold,  or  to  have  the  premises  subject  to  such 
Hen  sold,  as  the  ease  may  be],  and  the  produce  thereof 
applied  in  or  towards  payment  of  his  said  debt  and 
costs,  and  for  that  purpose  to  have  all  proper  direc- 
tions given  and  accounts  taken. 


to  him,  upon  payment  of  the  principal  money  and 
interest  and  costs  due  and  owing  upon  the  said 
mortgage  [or  Hen],  and  for  that  purpose  to  have  all 
proper  directions  given  and  accounts  taken. 


7.  By  a  person  entitled  to  the  redemption  of  any 
legal  or  equitable  mortgage,  or  any  lien,  seek- 
ing to  redeem  the  same. 
In  Chancery. 
[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff. 
CD.,  Defendant 
The  claim  of  A.B.  of  the  above- 

named  plaintiff  The  said  A.B.  states,  that  under 
or  by  virtue  of  an  indenture  [or  other  document], 
dated  the  day  of  and  made  between 

[parties],  [and  the  assurances  hereinafter  mentioned 
that  is  to  say,  an  indenture  dated  the  day  of 

],  the  said  A.B.  is  entitled  to  the  equity  of 
Rdempton  of  certain  freehold  property  [or  copyhold, 
«*  leasehold,  or  other  property,  as  the  case  may  be,] 
therein  comprised,  which  was  originally  mortgaged 
[or  pledged]  for  secnring  the  sum  of 
poands  and  interest;  and  that  the  above-named 
defendant  CD.  is  now,  by  virtue  of  the  said  inden- 
ture, dated  the  day  of  [and  rf 
subsequent  assurances],  the  mortgagee  of  the  said 
property  [or  holder  of  the  said  lien],  and  entitled  to 
the  principal  money  and  interest  remaining  due 
upon  the  said  mortgage  [or  Hen] ;  and  he  believes 
that  the  amount  of  principal  money  and  interest 
BOW  due  upon  the  said  mortgage  [or  lien]  is  the  sum 
of  pounds  or  thereabouts;  and  that  the 
•aid  A.B.  hath  made  or  caused  to  be  made  an  appli- 
cation to  the  said  CD.  to  receive  the  said  sum  of 
pounds,  and  any  costs  justly  payable  to 
bim,  and  to  reconvey  to  the  said  A.B.  the  said 
mortgaged  property  [or  property  subject  to  the  said 
Hen],  upon  payment  thereof,  and  of  any  costs  due 
to  him  in  respect  of  the  said  security,  but  that  the 
•aid  CD.  has  not  so  done;  and  therefore  the  said 
A.B.  claims  to  be  entitled  to  redeem  the  said  mort- 
gaged property  [or  property  subject  to  the  said  Hen], 
and  to  have  the  same  reconvcyed  [or  delivered  upj 


8.  By  a  person  entitled  to  the  specific  perform- 
ance of  an  agreement  for  the  sale  or  purchase 
of  any  property,  seeking  such  specific  perform- 
ance. 
In  Chancery. 

[Lord  Chancellor], 
Vice- Chancellor  of  England,  or  Vice-Chan- 
cellor,  naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff 
CD.,  Defendant 
The  claim  of  A.B.of  the  above- 

named  plaintiff.    The  said  A.B.  states,  that  by  an 
agreement  dated  the  day  of 

and  sigrned  by  the  above-named  defendant  CD., 
he,  the  said  CD.,  contracted  to  bny  of  him  [or  to 
sell  to  him]  certain  freehold  property  [or  copyhold, 
leasehold,  or  other  property,  as  the  case  may  be,] 
therein  described  or  referred  to,  for  the  sum  of 
pounds;  and  that  he  has  made  or  caused  to  be 
made  an  application  to  the  said  CD.  specifically 
to  perform  the  said  agreement  on  his  part,  but  that 
he  has  not  done  so,  and  the  said  A.B.  therefore 
claims  to  be  entitled  to  a  specific  performance  of 
the  said  agreement,  and  to  have  his  costs  of  this 
suit;  and  for  that  purpose  to  have  all  proper  direc- 
tions given.  And  he  hereby  offers  specifically  to 
perform  the  aame  on  his  part. 


9.  By  a  person  entitled  to  an  account  of  the  deal- 
ings and  transactions  of  a  partnernhip   dis- 
solved or  expired,  seeking  such  account 
.    In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  Plaintiff 

CD.,  Defendant 
The  claim  of  A.B.  of  the  above- 

named  plaintiff     The  said  A.B.  states,  that  Arom 
the  day  of  down  to  the 

day  of  he  and  the  above-named  CD. 

carried  on  the  business  of  in 

copartnership,  under  certain  articles  of  copartner- 
ship, dated  the  day  of  and 
made  between  [parties]  [or  without  articles,  as  the 
case  may  be]  ;  and  he  saith  that  the  said  partnership 
was  dissolved  [or  expired,  as  the  case  may  be,]  on  the 
day  of  and  he  claims  an 
account  of  the  partnership  dealings  and  trans- 
actions between  him  and  the  said  C  D,  and  to  have 
the  affairs  and  business  of  the  said  partnership 
wound  up  and  settled  under  the  direction  of  this 
Court,  and  for  that  purpose  that  all  proper  direc* 
tions  m.iy  be  given  and  accounts  taken. 


▼Ill 
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10.  By  a  person  entitled  to  an  equitable  estate  or 
interest,  and  claiming  to  use  the  name  of  his 
tmstee  in  prosecnting  an  action  for  his  own 
sole  benefit. 
In  Chancery. 
[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  PlaintiC 
CD.,  Defendant 
The  claim  of  A.B.  of  the  aboye- 

named  plaintiff  The  said  A.B.  states  that  under 
an  indenture  dated  the  day  of 

and  made  between  IpartUt]  he  is  entitled  to  an 
equitable  estate  or  interest  in  certain  property 
therein  described  or  referred  to,  and  that  the  above- 
named  defendant  is  a  trustee  for  him  of  such  pro- 
perty, and  that  being  desirous  to  prosecute  an 
action  at  law  against  in  respect  of 

such  property,  he  has  made  or  caused  to  be  made  an 
application  to  the  said  defendant  to  allow  him  to 
bring  such  action  in  his  name,  and  has  oilbred  to 
indemnify  him  against  the  costs  of  such  action,  but 
that  the  said  defendant  has  refused  or  neglected  to 
allow  his  name  to  be  used  for  that  nurpose  (  and 
the  said  A.B.  therefore  claims  to  be  allowed  to  pro« 
secute  the  said  action  in  the  name  of  the  said  de- 
fendant, and  hereby  oflbrs  to  indemnify  him  against 
the  costs  of  such  action. 


11,  By  a  person  entitled  to  have  a  new  tmstee 
appointed  in  a  case  when  there  is  no  power 
in  the  instrument  creating  the  trust  to  appoint 
new  trustees,  or  when  the  power  cannot  be 
exercised,  and  seeking  to  appoint  a  new 
trustee. 
In  Chancery. 
[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan* 
cellor,  naming  kirn}, 
or, 
[Master  of  the  Rolls]. 

Between  A.B.,  PlaintifC 
CD.,  Defendant 
The  clum  of  A.B.  of  the  above-named 

Slaintiff    The  said  A.B.  states  that  under  an  in- 
enture  dated  the  day  of  and 

made  between  [partiet']  [or  will  qf  or 

other  document,  at  the  ease  may  be],  he  the  said  A.B. 
is  interested  in  certain  trust  property  therein  men- 
tioned or  referred  to,  and  that  the  above-named 
defendant  CD.  is  the  present  trustee  of  such  pro- 
perty [or  is  the  real  or  personal  repretentatioe  <f  the 
last  surviving  trustee  qfsuch  property,  as  the  due  may 
be] ;  and  that  there  is  no  power  in  the  said  inden- 
ture [or  will  or  other  document]  to  appoint  new  trus- 
tees [or  that  the  power  in  the  said  indenture  [or  other 
document]  to  appoint  new  trustees  cannot  be  executed] ; 
and  the  said  A.B.  therefore  claims  to  have  new 
trustees  appointed  of  the  said  trust  property  in 
the  place  of  [or  to  act  in  comunction  with]  the  said 
CD. 


12.  By  a  party  entitled  to  revive  or  to  carry  on 
a  suit,  and  seeking  to  revive  or  carry  on  the 
suit 
In  Chancery. 

'  [Lord  Chancellor], 
[Vice  Chancellor  of  England,  or 
Vice-Chancellor,  naming  him]. 


As  in 

wigintd 
claim. 


or. 


I 


[Master  of  the  Rolls]. 

Between  A.fi.,  Plaintiff. 
& 
CD.,  Defendant 
and 
ntU  <i  tMt  Oaim.    Between  G.H.  Plaintiff. 

& 

K.L.,  Defendant. 
The  claim  of  O.K.  of  the  above- 

named  plaintiff.    The  said  G.H.  states,  that  the 
said  A.B.  filed  his  claim  in  this  suit  on  or  about 
;  that  on  or  about  the 

said  A.B.  died  [or  became  bankrupt  or  insolvent] ; 
that  the  said  suit,  and  all  proceedings  thereunder, 
have  thereby  become  abated  [or  drfective]  ;  that  the 
said  G.H.  has  become  and  is  the  executor  [or  ad* 
ministrator,  or  the  assignee  of  the  estate  and  effects] 
of  the  said  A.B.,  ana  he  claims  to  be  entitled  to 
revive  the  said  suit  and  proceedings  [or  to  be  entitled 
to  carry  on  the  said  suit  and  proceedings],  and  to 
have  all  such  relief  as  the  said  A.B.  would  have 
been  entitled  to  if  he  had  lived  [or  had  not  becowte 
basUtrupt  or  insolvent];  or  that  the  said  CD.  ought 
to  shew  good  cause  to  the  contrary. 

Note, — This  form  may  be  applied  to  any  case  to 
which  Order  XXI,  applies,  and  may  be 
varied  according  to  the  circumstances  qf 
each  case. 


SCHEDULE  B.  (No.  1.) 

Form  qf  Writ  qf  Summons  on  Claim, 

Victoria,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Ureat  Britain  and  Ireland  Queen,  De- 
fender of  the  Faith,  to  CD.  greeting:  Whereas 
A.B.  hath  caused  to  be  filed  with  the  Record  and 
Writ  Clerks  of  Our  High  Court  of  Chancery,  a 
claim  as  follows  [claim  to  be  set  forth  verbatim]; 
therefore  We  command  you  [and  every  qf  you,  where 
there  is  more  than  one  drfendant],  that  within  eight 
days  after  the  service  or  this  writ  on  you,  exclusive 
of  the  day  of  such  service,  laying  all  excuses  and 
other  matters  aside,  you  do  cause  an  appearance 
to  this  writ  to  be  entered  for  you  in  Our  High 
Court  of  Chancery ;  and  further,  that  on  the  four- 
teenth day  after  the  service  of  this  writ,  or  on 
the  seal  or  motion  day  then  next  following, 
you  do,  personally  or  by  your  counsel,  appear 
in  the  Court  of  Our  Lord  Chancellor  before  the 
Vice-Chancellor  of  England  [or  the  Vice- Chancellor, 
naming  him],  [or  in  the  Court  of  our  Master  qf  the 
Rolls],  at  ten  of  the  clock  in  the  forenoon,  and 
then  and  there  shew  cause,  if  you  can,  why  the  said 
A.B.  should  not  have  such  relief  against  you  as  is 
claimed  by  the  said  claim,  or  why  such  order  aa 
shall  be  just  with  reference  to  the  claim  should 
not  be  made;    and  hereof  fail  not  at  your  peril. 


OBDERS  OF  COURT. 


IX 


Witneta  Otinelf  al  Wettmiotter  the  day 

of  in  the  year  of  Our  reign. 

[7^  /Mcwmg  wttwwrandum  to  be  placed  at  thefootA 
Appearance  to  be  entered  at  the  Record  and 
Writ  Clerks  Office  in  Chancery  Lane,  London; 
and  if  you  ne^eet  to  enter  yonr  appearance,  and 
either  penonally  or  by  your  counsel  to  appear  in 
the  Hight  Court  of  Chancery,  at  the  place  and  on 
the  day  and  hour  abore  mentioned,  you  will  be 
•abject  to  such  order  as  the  Court  may  think  fit  to 
make  against  you  in  your  absence  for  payment  or 
Mtisfiiction  of  the  said  claim,  or  as  the  nature  and 
circumstances  of  the  case  may  require. 


SCHEDULE  B.  (No.  2.) 

Victoria,  &c,  to  ,  greeting. 

Whereas  A.B.  hath  caused  to  be  filed 

a  claim  against  (D),  claiming,  &c.  [tet  forth  only 
tkt  claim,  without  the  introduetory  statementi.  And 
whereas  by  an  order  made  in  the  said  cause  dated 
the  day  of  it  was  ordered 

And  whereas  Mr.  the  Master  to  whom 

the  said  order  stands  referred,  hath,  by  his  certifi- 
cate dated  the  day  of  certified  to 
tu,  that  you  ought  to  be  a  party  to  the  said  cause, 
and  to  be  served  with  a  writ  of  summons  therein ; 
therefore  We  command  you,  that  within  eight  days 
after  service  of  this  writ  on  you,  exclusive  of  the 
day  of  such  service,  you  do  cause  an  appearance 
to  be  entered  Cor  you  in  Our  High  Court  of  Chan- 
cery, and  that  you  do  attend  the  proceedings  in  the 
■aid  cause  as  a  party  defendant  thereto,  and  do 
and  observe  such  things  as  are  by  Our  said  Court 
ordered  and  directed  in  the  said  cause :  and  herein 
fail  not  Witness,  &c 
[The  following  memoratidum  to  be  placed  at  the  foot."] 

Appearance  to  be  entered  at  the  Record  and 
Writ  Clerks  Office,  Chancery  Lane,  London ;  and 
if  you  neglect  to  appear,  the  proceedings  will  be 
carried  on  without  further  notice  to  you. 


SCHEDULE  B.  (No.  3.) 


,gTectmg. 

hath  caused  to  be  filed  a 


Victoria,  &c.,  to 

Whereaa  A.B. 
claim  against  CD.,  claiming,  &c.  [set  forth  the 
claim  perbatim.'] 

And  whereas  the  said  A.B.  hath  departed  this 
life,  [or  become  bankrupt]  [or  as  the  eate  may  6tf,] 
whereby  the  said  suit  hath  become  abated  [or 
dc/Stefnw],  and  O.H.  is  now  the  legal  personal 
lepresentative  [or  assignee']  of  the  said  A.B.,  and 
and  as  such  claims  to  be  entitled  to  revive  [or 
carry  on]  the  said  suit;  therefore  We  command 
you,  the  aaid  CD.,  that  within  eight  davs  after  the 
lerrice  of  this  writ  on  you,  exclusive  of  the  day  of 
•oeh  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  Our  High  Court  of  Chancery, 
and  further,  that  within  sixteen  days  after  such 
service  you  do  shew  good  cause,  if  you  can,  why 
the  auit,  and  all  proceedings  thereunder,  should 
not  be  reTired  against  you,  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the 
time  of  the  said  abatement  thereof  [or  why  the  suit 
and  proeeedhige  should  not  be  carried  on  against  you 
melaimad}.    Witness,  &c 

Nbw  Sbkibs,  XIX.»Chako. 


[The  following  wtemorandum  to  be  placed  at  the  foot.} 
Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office,  in  Chancery  Lane,  London ;  and  if 
you  desire  to  shew  cause,  you  are  to  enter  a  caveat 
at  the  same  office  within  the  time  limited,  otherwise 
the  suit  will  stand  revived,  ot  may  be  carried  on, 
without  ftirther  order. 


SCHEDULER.  (No. 4.) 

Form  of  Ccneai  against  Revivor. 

Between  A.B.,  Plaintiff 

CD.,  Defendant 
And  between  O.H.,  Plaintiff 
K.L.,  Defendant 
The  said  K.L.  objects  to  the  suit  in  the  plaintiff's 
claim   mentioned  being   revived    {or  carried  on] 
against  him  in  the  manner  claimed  by  the  plaintifE 


SCHEDULE  (C). 

1.  Form  of  Order  for  Payment  rf  a  Debt  or  Legacy. 

In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan* 
cellor,  naming  him], 
or, 
[Master  of  the  Rolls]. 

Dale. 
Between  A.B.,  Plaintiff. 

CD.,  Defendant 
Upon  motion  this  day  made  unto  this  Court  by 
Mr.  of  counsel  for  the  plaintiff,  and  upon 

hearing  Mr.  of  counsel  for  the  defendant 

[or  upon  reading  a  certificate  of  an  appearance  having 
been  entered  by  the  drfendant],  [or  upon  hearing  an 
qffidavit  of  service  upon  the  defendant  qf  the  writ  rf 
summons  issued  in  this  cause]^  and  upon  reading  the 
claim  filed  in  this  cause  on  the  day  of 

[and  an  €^ffidavit  <^  filed  in 

this  cause],  [or  the  defendant  by  his  counsel  admitting 
assets  of  the  testator  or  intestate  in  the  said  claim 
named],  this  Court  doth  order  that  the  defendant 
do,  within  a  month  after  service  upon  him  of  this 
order,  pay  to  the  plaintiff  the  sum  uf  £ 
together  with  interest  thereon,  at  the  rate  of  £ 
per  cent  per  annum,  from  the  day  of 

to  the  time  of  such  payment,  together 
with  the  costs  of  this  suit,  to  be  taxed  by  the 
Taxing  Master  in  rotation. 


2.  Form  of  Order  on  Executor  or  Administrator  to 
account,   on  Claim  by  a  Creditor  of  Testator  or 
Intestate. 
In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor,  naming  him], 
or, 
[Master  of  the  Rolls.] 

Date, 
Between  A.B.,  Plaintiff 

CD.,  Defendant 

b 
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Upon  motioiiy  &o;  [a«  in  Form  No.  1]  this  Court 
doth  declare  that  all  persona  who  are  creditors  of 
the  said  testator  or  intestate  are  entitled  to  the^ 
benefit  of  this  Order,  and  it  is  ordered  that  it  be  re- 
ferred to  the  Master  of  this  Coort  in  rotation  to- 
take  an  account  of  what  is  due  to  the  plaintiffi  and 
all  other  the  creditors  of 

deceased,  the  testator  [or  intestaW]  in  the  plaintiff's 
claim  named,  and  of  his  funeral  expenses :  And  it 
is  ordered,  that  the  Master  do  take  an  account  of 
the  personal  estate  of  the  said  testator  [or  intestate'] 
come  to  the  handaof  the  said  defendant,  his  executor 
[or  administrator'},  or  to  the  hands  of  any  other 
person  or  persons  by  his  order  or  for  his  use :  And 
it  is  ordeml,  that  the  said  testator^s  [or  intett<ite*s] 
personal  estate  be  applied  in  payment  of  his  debts 
and  funeral  expenses  m  a  due  course  of  administra- 
tion i  and  this  Court  doth  reserve  the  consideration 
of  all  further  directions,  and  of  the  costs  of  this 
suit,  until  after  the  said  Master  shall  have  made 
his  report 

3.  Form  of  Order  to  account  on  Claim  by  a  Legatee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, fiomlf^  Aisi], 
or, 
[Master  of  the  Rolls]. 

Date. 

CD Defendant 

Upon  motion,  &c.  [as  in  Form  No,  1]  this  Court 
doth  declare,  that  all  persons  who  are  legatees  of 
the  said  testator  are  entitled  to  the  benefit  of  this 
Order.  And  it  is  ordered,  that  it  be  referred  to  the 
Master  of  this  Court  in  rotation  to  take  an  account 
of  the  personal  estate  not  specifically  bequeathed 
of  deceased,  the  testator  in  the 

plain tiff^s  claim  named,  come  to  tiie  bands  of  the 
defendant,  or  to  the  hands  of  any  other  person  or 
persons  by  his  order  or  for  his  use:  And  it  is  ordered 
that  the  said  Master  do  take  an  account  of  the  said 
testator's  debts,  funeral  expenses,  and  of  the  legacies 
given  by  his  will.  And  it  is  ordered,  that  the  said 
testator's  said  personal  estate  be  applied  in  payment 
of  his  funeral  expenses  and  debts  in  a  due  course 
of  administration,  and  then  in  payment  of  his  lega- 
cies. And  this  Court  doth  reserve  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of  this 
suit,  until  after  the  said  Master  shall  have  made  his 
report 

4.  Form  pf  Order  to  account,  on  Claim  by  a  Residuary 

Legatee,  or  onerf'seoertU  Residuary  Legatees, 

In  Chancery. 

SLord  Chancellor], 
Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  Mm], 
or, 
[Master  of  the  Rolls]. 

Date, 
Between  A.B.,  a  residuary  \  -ni  •  t.'ir 
legatee  of          deceased  T**^' 
CD Defendant 


.  Upon  motion,  &c  [as  in  Form  No,  1  ]  this  Court 
doth  declare,  that  all  the  residuary  legatees  named 
or  desoribed  in  the  will  of  deceased, 

the  testator  named  in  the  plaintiff's  claim,  are  enti- 
tled to  the  benefit-  of  this  Order,  and  to  attend  the 
proceedings  under  the  same  before  the  Master;  and 
it  is  referred  to  the  Master  to  inquire  and  state  to 
the  Court  who  were  the  residuary  legatees  of  the 
testator  living  at  the  time  of  his  death,  and  whether 
any  of  them  are  since  dead,  and  if  dead  who  is  or 
are  their  legal  personal  representative  or  represen- 
tatives t  and  if  the  Master  shall  find  that  all  such 
residuary  legatees,  or  their  legal  personal  represen- 
tatives, have  been  duly  served  with  writs  of  sum- 
mons, he  is  to  proceed  to  take  an  account,  Sfc.  [as 
in  No,  3,  to  the  end]. 


6,  Form  rf  Order  to  account  on  Claim  by  the  next-qf- 
kin,  or  one  qfthe  next-of-kin,  if  an  Intestate, 

In  Chancery. 

[Lord  Chancellor], 
Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 
or, 
[Master  of  the  Rolls]. 

Date, 

Between  A.B.,  Plaintiff 
CD.,  Defendant 
Upon  motion,  &e.  [as  in  Form  No.  1]  this  Court 
doth  declare,  that  all  the  next-of-kin,  according  to 
the  Statutes  of  Distribution,  of  the  intes- 

tate named  in  the  plaintiff^ s  claim,  are  entitled  to 
the  benefit  of  this  Order,  and  to  attend  the  proceed- 
ings before  the  Master  under  the  same ;  and  it  is 
referred  to  the  Master  of  this  Court  in  rotation  to 
inquire  and  state  to  the  Court  who  were  the  next-of- 
kin,  according  to  the  Statutes  of  Distribution,  of 
the  said  living  at  the  time  of  his  decease, 

and  whether  any  of  them  are  since  dead,  and  if  dead, 
who  is  or  are  their  legal  personal  representative  or 
representatives;  and  if  the  said  Master  shall  find  that 
such  next-of-kin  have  been  duly  served  with  writs  of 
summons  to  attend  the  proceeding  before  him  under 
this  Order,  then  it  is  ordered,  that  it  be  referred  to 
the  said  Master  to  take  an  account  of  the  said  intes- 
tate's personal  estate  [usual  accounts  of  personal 
eetaie,  debts,  and  funeral  expenses,  S^c,  as  in  Form 
No,  3.] 


6.  Form  <f  Order  for  Account  qf  Personal  Estate  <fa 
Deceased  Person  on  the  claim  <f  the  Executor  or 
jfdmifUstrator, 

In  Chancery. 
[Lord  Chancellor], 

[Vioe-Chancellor  of  England,  or  Vice-Chan- 
cellor, iMMim^  him], 
or, 
[Master  of  the  Rolls]. 
Date, 
Between  A.B.,  Plaintiff. 

CD.,  Defendant 
Upon  motion,  &c.  [as  in  Form  No,  I  ]  this  Court 
doth  declare,  that  all  persons  interested  in  the  per- 
sonal estate  of  the  said  testator  [or  intestate']  are 
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entitled  to  tbc  beneiH  of  tbit  Order,  and  it  it  ordered 
that  it  be  lefeited  to  the  Maater  to  take  an  account 
of  the  testator^s  \_or  intestate^M]  peraonal  eetate  pos- 
Mssed  by  the  plaintiff  or  by  any  other  peraon  by  hia 
order  or  for  bis  nae,  and  also  to  take  an  account  of 
the  testator's  [or  ml^ftoteV]  ibneral  expenses,  debta, 
and  legacies ;  and  it  is  ordered,  that  such  personal 
estate  be  applied  in  a  due  eoarse  of  administration 
in  payment  of  such  funeral  expenses,  debts,  and 
legacies ;  and  any  farther  directions  which  may  be 
neeeaaary  are  hereby  resenred,  &c. 


7.  Fmrm  iff  Order  tfForeelotmn  on  Claim  by  a  ItgmL 
«r  equitable  Mortgagee, 

In  Chancery. 
tLord  Chanedlor], 

[Viee-Chaneellor  of  England,  or  Viee-Chan- 
osUor,  naming  Mm,] 
or, 
[Maater  of  the  Rolls.] 

Dole. 

Between  A.  B.,  Plaintiff 
C.  D.,  Defendant 
Upon  motion,  &c.  [at  in  Form  No,  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Maater  of  this 
Court  in  rotation,  to  take  an  aecount  of  what  is  due 
to  the  plaintiff  for  principal  and  interest  on  the 
mortgage  [or  equitable  mortgage]  in  the  p1aintiff*8 
claim  mentioned ;  And  it  is  ordered,  that  it  be  re- 
ferred to  the  Taxing  Master  in  rotation  to  tax  the 
plaintiff  his  costs  of  this  suit:  And  upon  the  defen- 
dant paying  to  the  plaintiff  what  shall  be  reported 
due  to  him  for  principal  and  interest  as  aforesaid, 
together  with  Uie  aaid  costa  when  taxed,  within  six 
Oionths  after  the  said  Blaster  shall  hare  made  his 
Import,  at  sneh  time  and  place  as  the  said  Master 
^all  appoint,  it  is  ordered,  that  the  plaintiff  [db  re- 
teamm  ike  mortgaged  premieee  in  the  fiainiiJpet^/Um-' 
ett  ^'ckdm  mentioHtiiffawe  and  dear  rf  all  ineum- 


Arenosi  dona  bf^  Mm,  or  any  claiming  by,  from,  or  under 
bim,m»df\  do  deliTer  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath,  to  the 
said  defendant,  or  to  wlK>m  be  shaJl  appoint ;  but 
in  de£iult  of  the  defendant  paying  unto  the  plaintiff 
•ttch  principal,  interest,  and  costs  as  aforesaid,  by 
the  time  aforesaid  it  is  ordered,  that  the  defendant 
\do  etand  aheolutely  debarred  and  firechted  rf  and 
fiom  aU  equity  of  redemption  ^,  In,  and  to  the  eaid 
mortgaged  promisee]  do  conrey  to  the  plaintiff  the 
prsmises  comprised  in  the  equitable  mortgage  in 
the  pbuBtiff's  aflSdaTit  of  claim  mentioned,  free  and 
clear  of  all  right,  title,  interest,  and  equity  of  re- 
demption of^  in,  and  to  the  said  premises ;  and  the 
Master  is  to  settle  the  conveyance  if  the  parties 
differ  about  the  same. 


8.  Form  of  Order  qf  Sale  on  Claim  by  a  legal  or 
equitable  Motigagee  or  Perten  eniitled  to  a  Lien, 
In  Chancery. 

ELord  Chancellor], 
Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  him], 

[Master  of  the  Rolls]. 
Date, 
Between  A.B.,  Plaintiff 

CD.,  Defendant 


Upon  ihotion,  &e.  [at  in  Form  No,  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  thit 
Court  in  rotation  to  take  an  accoimt  of  what  is  due 
to  the  plaintiff  for  principal  and  interest  on  the 
mortgage  [or  equitable  mortgage  or  lien]  in  the 
plaintifi^s  claim  mentioned:  And  it  is  ordered* 
that  it  be  referred  to  the  Taxing  Master  in 
rotation  to  tax  the  plaintiff  his  costa  of  this  suit: 
And  upon  the  defendant  paying  to  the  plaintiff 
what  snail  be  reported  due  to  him  for  prin- 
cipal and  interest  as  aforeaaSd,  together  with 
the  aaid  costa,  within  six  montha  after  the  said 
Maater  shall  hare  made  his  report,  at  such  time 
and  place  as  the  said  Maater  ahall  appoint,  it  is 
ordered,  that  the  plaintiff  [db  reeoneey  the  mortgaged 
premitet  in  the  plaint^e  effidamt  qf  claim  mentioned, 
free  and  dear  rfaXL  incumbrances  done  by  him,  or  any 
)Blaiming  by,  from,  or  under  him,  and]  do  deliver  up 
all  deeds  and  writings  in  his  custody  or  power  m- 
Isting  thereto,  upon  enth,  to  the  defendant,  or  to 
whom  be  shidl  appoint ;  but  in  defeult  of  the  defen- 
dant paying  to  the  plaintiff  aueh  principal,  intereat, 
and  eosta  as  aforesaid,  by  the  time  aforesaid,  then 
it  ia  ordered,  that  the  said  mortgaged  premises  [or 
the  premises  eubfeet  to  the  said  equitable  mortgage  or 
Uenj  be  sold,  with  the  approbation  of  the  aaid 
Maater :  Add  it  is  ordered,  that  the  money  to  ariae 
by  such  sale  be  paid  into  court  to  the  end  that  the 
same  may  be  duly  applied  in  payment  of  what  shall 
be  found  due  to  the  plaintiff  for  principal,  interest, 
and  costa  as  aforesaid ;  and  this  Court  doth  reserve 
the  consideration  of  all  further  directions  until 
after  the  said  Maater  shall  have  made  hia  report 


9.  Form  ef  an  Order  for  Redemption  on  Claim  by 
Person  entitled  to  rsdetm. 

In  Chancery. 

[Lord  Chancellor], 
Vice- Chancellor  of  England,  or  Vice- Chan- 
cellor, naming  him]t 
or, 
[Master  of  the  Rolls]. 

DaU, 
Between  A.B.,  Plaintiff. 

CD.,  Defendant 
Upon  motion,  frc.  {at  in  Form  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  in 
rotation  to  take  an  account  of  what  is  due  to  the 
defendant  for  principal  and  interest  on  his  mort- 
gage [or  equitable  mortgage  or  lien]  in  the  plaintiff^a 
claim  mentioned:  And  it  is  or^red,  that  it  be 
referred  to  the  Taxing  Master  in  rotation  to  tax  the 
defendant  his  coflta  of  this  suit:  And  upon  the 
plaintiff  paying  to  the  defendant  what  shall  be 
reported  due  to  him  for  principal  and  interest, 
together  with  such  costa,  when  taxed,  within  six 
months  after  the  said  Master  shall  have  made  hia 
report,  at  such  time  and  place  as  the  said  Master 
shall  appoint,  this  Court  doth  order,  that  the  defen- 
dant do  reconvey  the  mortgaged  premises  [or 
deliver  up  possession  qf  the  property  subject  to  the 
equitable  mortgage  or  lien]  in  the  plaintiff's  claim 
mentioned,  free  and  clear  from  all  incumbrances 
done  by  him,  or  any  claiming  by,  from,  or  under 
him,  and  do  deliver  up  all  deeds  and  vrritings  in 
his  custody  or  power  relating  thereto,  upon  oadi, 
to  the  plaintiff  or  to  whom  he  ahall  appoint,  but  in 
default  thereof  the  plaii^^ifi^  said  claim  is  to  stand 


xu 
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dismissed  out  of  this  court,  with  costs,  to  be  taxed 
by  the  said  Taxiug  Master,  and  to  be  paid  by  the 
plaintiff  to  the  defendant 


10.  Form  rf  Order  of  Reference  qf  Title,  oh  Claim  rf 
Person  teeking  Spec^  Petformance, 

In  Chanceiy. 

[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice-chan- 
cellor, naming  him}, 
or, 
[Master  of  the  Rolls]. 
Date, 
Between  A.  B.,  Plaintiff. 

C.  D.,  Defendant 
Upon  motion,  &c.  [at  m  Form  No,  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  inquire  whether  a  good  title 
can  be  made  to  the  property  comprised  in  the  agree- 
ment in  the  said  plaintiff's  claim  mentioned ;  and 
in  case  the  said  Master  shall  be  of  opinion  that 
a  good  title  can  be  made,  it  is  ordered,  that  he  do 
state  at  what  time  it  was  first  shewn  that  such  good 
title  could  be  made ;  and  this  Court  doth  resenre 
the  consideration  of  all  further  directions,  and  of 
the  costs  of  this  suit,  until  after  the  said  Master 
shall  haTe  made  his  report 


11.  Form  of  Order  for  an  Account  of  Partnerthip 
Dealings  and  2'ransactions  on  CUUm  of  Person 
entitled  to  the  Account, 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chan- 
cellor,  nanUng  Aim], 
or, 
[Master  of  the  Rolls]. 
Date, 

Between  A.  B.,  Plainti£ 
C.  D.,  Defendant 
Upon  motion,  &c.  [as  in  Form  No,  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  account  of  the  partner- 
ship dealings  and  transactions  between  the  plaintiff 
and  the  defendant  from  the  day  of 

:  And  it  is  ordered,  that  what 
upon  taking  the  said  account  shall  be  found  due 
from  either  of  the  said  parties  to  the  other  of  them 
be  paid  by  the  party  from  whom  to  the  party  to 
whom  the  same  shall  be  found  due;  [and  this 
Court  doth  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  this  sqit,  until  after 
the  said  Master  shall  have  made  his  report] 


12.  Form  rfan  Order  on  Claim  by  a  Person  claiming 
to  use  the  Name  qfhis  Trustee, 
In  Chancery. 

[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, naming  himl^, 
or 
[Master  of  the  Rolls]. 
Date, 
Between  A.B.,  Plaintiff, 

CD.,  Defendant 
Upon  motion,  &c  [_as  in  Form  No.  1]  this  Court 
doth  order,  that  the  plaintiff  be  at  liberty  to  use  the 
name  of  the  defendant  in  prosecuting  the  action  at 
law  in  the  plaintiffs  claim  mentioned,  on  indemni- 
fying the  defendant  against  the  costs  of  such  action: 
And  it  is  ordered,  that  it  be  referred  to  the  Master 
of  ti^is  Court  in  rotation  to  settle  the  indemnity  to 
be  given  by  the  plaintiff  to  the  defendant,  in  case 
the  parties  differ  about  the  same. 


13.  Form  tf  Order  on  Claim  for  the  Appointment  </ 

new  Trustees, 

In  Chancery. 
[Lord  Chancellor], 

[Vice  Chancellor  of  England,  or  Vice  Chan- 
cellor, flaming  hhn^, 
or 
[Master  of  the  Rolls]. 
Date, 
Between  A.B.,  Plaintiff, 

CD.,  Defendant 
Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court 
doUi  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  appoint  proper  persons 

to  be  new  trustees  under  the  indenture  [or  will  or 
other  instrument}  in  the  plaintiff's  claim  mentioned, 
in  the  place  of  [or  to  act  in  conjunction  with}  the  de- 
fendant :  And  it  is  ordered  that  the  defendant  do 
convey  [assign  or  tranrfer}  the  trust  fund  or  pro- 
perty [rrferring  to  it}  to  such  new  trustees  [or  so  as 
to  vest  the  same  in  such  new  trustees  jointly  with  him- 
self}, upon  the  trusts  of  the  said  indenture  [or  will 
or  other  document},  or  such  of  them  as  are  now  sub- 
sisting and  capable  of  taking  effect,  and  they  are  to 
declare  the  trusts  thereof  accordingly,  such  convey- 
ance [or  assignment}  to  be  settled  by  the  said 
Master,  in  case  the  parties  differ  about  the  same  : 
[And  it  is  ordered,  that  the  d^endani  do  deliver  over 
to  such  new  trustees  all  deeds  and  writings  m  his  cus- 
tody or  power  relating  to  the  said  trust  property.} 

COTTENHAM,  C 

LANGDALE,  M.R. 

LANCELOT  SHADWELL,  V.CE. 

J.  L.  KNIGHT  BRUCE,  V.C 

JAMES  WIGRAM,  V.C. 
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Mondatif  June  3,   1850. 


Thb  Right  Honourable  Chables  Christopher  Lord  Cottenham,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  Hemry  Lord  Lanodale,  Master 
of  the  Rolls,  the  Right  Honourable  Sir  Lancelot  Shadwell,  Vice  Chancellor  of  England,  the  Righ^ 
Honourable  the  Vice  Chancellor  Sir  Jambs  Lewis  Knight  Bruce,  and  the  Right  Honourable  the  Vice 
Chancellor  Sir  James  Wioram,  doth  hereby,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  fourth 
year  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act  for  facilitating  the  Administration  of  Justice 
in  the  Court  of  Chancery,*'  and  of  an  Act  passed  in  the  fifth  year  of  the  reign  of  Her  present  Majesty, 
intituled,  ''An  Act  to  amend  an  Act  of  the  Fourth  Year  of  the  Reign  of  Her  present  Majesty,  intituled 
'An  Act  for  facilitating  the  Administration  of  Justice  in  the  Court  of  Chancery,' "  and  of  an  Act  passed 
in  the  eighth  and  ninth  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act  for  amending  certain 
Acts  of  the  Fourth  and  Fifth  Years  of  the  Reign  of  Her  Majesty,  for  facilitating  the  Administration  of 
Justice  in  the  Court  of  Chancery,  and  for  providing  for  the  Discharge  of  the  Duties  of  the  Subpoena  Office 
after  the  Death,  Resignation  or  Removal  of  the  present  Patentee  of  that  Office,"  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him  in  that  behalf,  order  and  direct,  that  all  and  every  the 
Rules,  Orders  and  Directions  hereinafter  set  forth  shall  henceforth  be,  and  for  all  purposes  be  deemed 
and  taken  to  be,  General  Orders  and  Rules  of  the  High  Court  of  Chancery ;  viz. 


I. — Every  decree  or  order  of  reference  is  to  be 
brought  into  the  Master's  office  by  the  party  having 
the  carriage  thereof,  within  ten  days  after  the  same 
shall  have  been  passed  and  entered,  and  in  default 
thereof  any  other  party  to  the  cause  or  matter  is  to 
be  at  liberty  to  bring  in  the  same,  and  such  party 
shall  have  the  carriage  of  the  proceedings  under 
such  decree  or  order,  unless  the  Master  shall  other- 
wise  specially  direct. 

II. — If  upon  the  warrant  taken  out  for  consider- 
ing the  decree  or  order  of  reference,  or  at  any  time 
during  the  reference,  it  shall  appear  to  the  Master, 
with  respect  to  the  whole  or  any  portion  of  the  pro- 
ceedings, that  the  interests  of  the  parties  can  be 
classified,  he  is  to  be  at  liberty  to  require  the  per- 
sons constituting  each  or  any  class  to  be  represented 
by  the  same  solicitor ;  and  if  the  parties  constituting 
such  class  cannot  agree  upon  the  solicitor  to  repre- 
sent them,  the  Master  is  to  be  at  liberty  to  nominate 
such  solicitor  for  the  purpose  of  the  proceedings 
before  him ;  and  if  any  of  the  parties  constituting 
such  class  shall  decline  to  authorise  the  solicitor  so 
nominated  to  act  for  him,  and  shall  insist  upon 
being  represented  by  a  different  solicitor,  such  party 
shall  personally  pay  the  costs  of  his  own  solicitor 
of  and  relating  to  the  proceedings  before  the  Master 
with  respect  to  which  such  nomination  shall  have 
been  made,  and  all  such  further  costs  as  shall  be 
occasioned  to  any  of  the  parties  by  his  being  repre- 
sented by  a  different  solicitor  from  the  solicitor  so 
to  be  nominated. 

III. — The  arrangement  and  regulation  of  the 
course  of  proceedings  under  each  reference  are  to 
be  wholly  subject  to  the  controul  and  direction  of 
the  Master,  and  the  Master  is  to  proceed  with  the 
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reference  made  to  him  as  speedily  as  the  nature 
thereof  and  the  business  of  the  office  will  allow. 

IV. — The  duration  of  warrants  to  proceed  upon 
any  reference  before  the  Master,  is  not  to  be  limited 
to  an  hour,  or  any  other  period  of  time ;  and  the 
proceedings  upon  any  warrant  are,  as  far  as  pos- 
sible, to  be  continued  consecutively  from  hour  to 
hour,  and  from  day  to  day,  until  the  same  shall  be 
completed,  but  not  so  as  to  cause  unreasonable  delay 
in  other  causes  or  matters  depending  before  the 
Master ;  and  the  Master  shall  therefore  be  at  liberty 
to  adjourn  the  further  hearing  of  any  matter  or 
thing  before  him,  to  such  future  day  as  he  shall 
think  fit ;  and  on  every  such  adjournment  the  par- 
ties shall  be  obliged  to  attend  without  a  further 
warrant,  unless  the  Master  shall  otherwise  direct 

V. — The  Master  shall  give  priority,  as  far  as  may 
be,  to  exceptions  for  insufficiency,  impertinence, 
and  scandal,  and  to  matters  and  applications  under 
3  &  4  Will.  4.  c.  94.  s.  13,  and  the  Orders  made  in 
pursuance  thereof,  and  to  any  other  matters  or  ap- 
plications requiring  immediate  despatch. 

VI. — The  Master's  power  to  proceed  ex  parte,  in 
case  of  the  non-attendance  of  any  party  on  any  war- 
rant, shall  extend  to  the  case  of  his  non* attendance 
upon  any  adjournment  of  any  warrant 

VII. — The  Master's  power  to  award  costs  in  case 
of  the  non-attendance  of  any  party  upon  any  war- 
rant, is  to  extend  to  the  case  of  his  non-attendance 
upon  any  adjournment  of  any  warrant  to  a  fixed 
time. 

VIII. — In  all  cases  when  a  proceeding  has  been 
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unduly  delayed,  by  reason  of  the  neglect  of  any 
party  or  his  solicitor,  the  Master  shall,  in  the  first 
report  which  he  shall  make  on  the  subject-matter, 
in  respect  of  which  such  proceeding  has  been  unduly 
delayed,  state  specially  to  the  Court  the  circum- 
stances of  such  delay,  in  order  that  the  Court  may, 
if  it  shall  so  think  fit,  in  addition  to  and  notwlth- 
standing  any  costs  which  the  Master  may  have  cer- 
tified to  be  paid  in  the  course  of  the  proceedings 
before  him,  make  such  further  order  in"^  resj^ect 
th ereof  as  justice  shall  require. 


^. 


IX. — If  it  shall  appear  to  the  Master  that  any 
state  of  facts,  affidavit,  or  other  proceeding  before 
him,  contains  statements  which  are  impertinent  or 
of  unnecessary  length,  he  shall  be  at  liberty  (with- 
out any  application  made  to  him  for  the  purpose) 
to  disallow  such  matter,  distinguishing  by  his  initials 
in  the  margin  the  parts  so  disallowed  ;  and  he  shall 
cause  a  memorandum  of  his  having  disallowed  such 
im])ertinent  matter  to  be  indorsed  on  the  office 
copies  of  the  draft  of  his  report,  as  to  the  particular 
inquiry  on  which  such  state  of  facts,  affidavit^  or 
other  proceeding  shall  have  been  used  before  him ; 
and  in  the  taxation  of  costs,  no  costs  shall  be  allowed 
to  the  parties  by  or  on  whose  behalf  such  state  of 
facts,  affidavit,  or  other  proceeding  was  brought  into  - 
the  Master's  office,  for  or  in  respect  of  the  matter  sigi 
disallowed,  and  the  Taxing  Master  shall  allow  to 
the  other  parties  to  the  suit  or  matter  all  such  costs 
as  have  been  incurred  by  or  occasioned  to  them  by 
reason  of  the  matter  so  disallowed ;  and  such  costs 
shall  be  paid  by  the  party  by  or  on  whose  behalf 
such  state  of  facts,  affidavit,  or  other  proceeding 
was  so  brought  in. 

X. — In  all  proceedings  before  the  Master,  where 
he  is  attended  by  Counsel,  the  allowances  on  the 
taxation  of  costs  in  respect  of  the  fees  to  such 
Counsel  are  to  be  regulated  upon  the  same  prin- 
ciple as  if  the  proceedings  were  before  the  Court. 

XL — The  costs  of  procuring  the  attendance  of 
Counsel  before  the  Master  are  to  be  allowed  on  the 
taxation  of  costs  as  between  party  and  party,  in  all 
cases  in  which  the  Master  shall  certify  such  attend- 
ance to  be  proper,  and  in  no  other  case. 


XII. — In  case  of  the  absence  from  illness  or  other- 
wise, of  any  Master  to  whom  any  cause  or  matter 
is  referred,  any  other  Master  may,  with  his  concur- 
rence, act  in  the  place  of  the  Master  so  for  the  time 
being  absent;  but  any  order  or  other  proceeding 
to  be  made  or  had  by  or  before  such  Master  so  act- 
ing, is  to  be  entered  as  made  or  had  by  or  before 
him  for  or  in  the  place  of  the  Master  to  whom  tiie 
refefence  is  made. 

XIII. — ^The  Masters  are  forthwith  and  from  time 
to  time  to  meet  and  consider  such  additional  Orders 
or  Regulations  as  may  appear  to  them,  or  the  mino- 
rity of  them,  calculated  to  expedite  and  facilitate 
the  satisfactory  transaction  of  the  business  of  the 
snitors  in  their  offices,  and  to  report  such  additional 
Orders  or  Regulations  to  the  Lord  Chancellor,  to 
the  end  that,  if  the  same  should  be  approved  by 
him,  proper  steps  may  be  taken  for  such  additioniJ 
Orders  or  Regulations  being  adopted  and  duly  made 
General  Rules  and  Orders  of  the  Court 

XIV. — ^The  Registrars  are  forthwith  and  from  time 
to  time  to  meet  and  consider  such  Orders  or  Regu- 
lations as  may  appear  to^  them,  or  the  majority  of 
^Jlbem,  calculated    to    expedite  and  facilitate  the 
'^^atrrfnAtory  transiaction  of  the  business  of  the  suitors 
.   in  their  office,  and  to  report  such  Orders  or  Regu- 
lations to  the  Lord  Chancellor,  to  the  end  that,  if 
the  same  be  approved  by  him,  proper  steps  may  be 
taken  for  such  Orders  or  Regulations  being  adopted 
and  duly  made  General  Rules  and  Orders  of  the 
Court 

XV. — ^That  this  Order  be  drawn  up  and  entered 
by  the  Registrar  of  the  said  Court 

(Signed) 

COTTENHAM,  C. 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.C.E. 
J.  L.  KNIGHT  BRUCE,  V.C. 
JAMES  WIGRAM,  V.C. 
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CoUyer. 
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(Bankr.) 
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(Bankr.) 
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(Bankr.) 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


COMMENCING   WITH 

MICHAELMAS  TERM,  13  VICTORIiE. 


L.C. 

1848. 

Nov.  17, 18. 

1849. 

Nov.  20. 


PIMM  P.  INSALL. 


Settlement — Marringe  Articles  —  Infant 
Heiress-at'Law — Debts  of  Ancestor, 

In  March  1837,  T.  S.  H.  died  intestate 
as  to  his  real  estate,  and  indebted  to  an  amount 
far  exceeding  his  personal  estate,  leaving 
Mary  S,  H,  his  only  child  and  heiresS'Ot^ 
law.  In  August  1837,  Mary  S,  H,  then  a 
minor,  married  the  defendant  Insall,  and 
freviously  to  the  marriage,  articles  were  exe^ 
cuted  by  which  Mary  S.  H»  and  Insall  cove^ 
nanted  to  settle  the  descended  estates  for  the 
benefit  of  herself,  her  intended  husband,  and 
children  ;  and  by  the  articles  it  was  provided 
that  the  parties  thereto  might  at  any  time 
toithin  six  months  after  Mary  S,  H»  came  of 
age,  vary  aU  or  any  of  the  limitations  agreed 
to  be  made,  and  that  in  the  settlement  to  be 
rnade  should  be  contained  a  power  of  revocation 
and  new  appointment,  Mrs.  Insall  attained 
her  age  in  January  1839,  and  in  May  1840 
a  settlement  was  executed  purporting  to  be  in 
pursuance  of  the  articles,  and  containing  a 
power  of  revocation,  and  two  days  afterwards 
the  power  was  executed  in  providing  for  the 
debts  of  T.  S.  H.  In  September  1840  Mrs. 
Insall  died,  and  in  1844  a  suit  was  instituted 
hy  a  child  of  the  marriage  impeaching  the 
deeds  of  May  IS^O,' and  in  that  suit,  to  which 
no  creditor  of  T.  S.  H.  was  a  party,  it  wa9 
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held,  that  the  settlement  (except  as  to  the 
legal  estate,)  and  the  subsequent  appointment 
were  invalid,  and  that  the  property  was 
bound  bg  the  trusts  of  the  articles.  In  a 
creditors*  suit,  instituted  in  1844,  it  was 
held,  that  the  descended  estates  comprised 
in  the  articles,  were  assets  available  for  the 
payment  of  the  debts  of  T,  S.  H, 

The  particulars  of  this  case,  and  the 
judgment  of  the  Vice  Chancellor  Wigram, 
are  reported  in  17  Law  J,  Rep.  (n.s.) 
Chanc.  374. 

The  infant  defendants  appealed  from 
that  decision. 

The  case  was  heard,  hefore  the  Lord 
Chancellor  in  November  1848. 

Mr.  Wood  and  Mr.  Malins  appeared 
for  the  appellants. 

The  Solicitor  General  and  Mr.  De  GeXf 
for  the  respondent. 

Nov.  20, 1 849. — The  Lord  Chancellor. 
—The  appellants  are  the  infant  children  of 
the  late  Mrs.  Insall,  who  was  the  daughter 
and  heiress  of  Thomas  Stanley  Hill.  This 
Thomas  Stanley  Hill  died  intestate,  seised 
in  fee  simple  of  the  estates  in  question, 
which  were  subject  to  divers  incumbrances, 
and  he  died  iodebted  in  simple  contract  to 
an  amount  far  exceeding  the  value  of  the 
personal  estate,  and  the  simple  contract 
creditors  have  now  against  the  real  estates 
the  same  remedies  as  specialty  creditors 
had  formerly.     The  infant  heiress  married 
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whilst  an  infant,  having,  together  with 
her  intended  husband,  before  the  marriage, 
agreed  by  articles  that  the  estates  so  vested 
in  her  should  be  settled  to  the  benefit  of 
the  husband  and  wife  and  children,  with  a 
power  in  certain  events  and  in  a  certain 
manner  to  vary  the  trusts  so  provided  for 
by  the  settlement.  On  the  2nd  of  May 
1840,  after  the  vnfe  had  attained  twenty- 
one,  the  estates  were  conveyed  in  due  form 
upon  the  trusts  of  the  articles,  reserving  a 
power  of  revocation,  which  was  attempted 
to  be  carried  into  effect  by  another  deed  of 
the  4th  of  May  1840.  By  a  decree  of  the 
Vice  Chancellor  of  England,  of  the  27th 
of  July  1844,  in  a  suit  in  which  the  present 
appellant,  Mary  Insall,  the  daughter  of 
the  marriage,  was  plaintiff,  and  William 
Insall  the  other  appellant,  the  son  of  the 
marriage,  was  the  defendant,  the  mother 
having  previously  died,  it  was  declared 
that  the  husband  was  bound  by  the  articles 
of  the  2Uh  of  August  1837,  and  that  the 
power  of  revocation  reserved  in  the  settle- 
ment of  the  2nd  of  May  1840,  was  contrary 
to  the  agreement  in  the  articles,  and  that 
such  power,  and  also  the  appointment 
made  in  pursuance  thereof,  by  the  deed 
of  the  4th  of  May  1840,  was  invalid  in 
equity,  and  that  the  appointees  under  the 
deed  were  tnistees  of  the  estate  in  question, 
subject  to  all  mortgages,  charges,  and  other 
incumbrances,  if  any,  to  which  the  same 
were  subject  or  liable  previous  to  the  exe- 
cution of  the  deed  of  the  2nd  of  Mav  1840, 
for  the  uses  and  trusts  of  the  said  articles 
of  the  24th  of  August  1837. 

This  decree  ascertains  and  regulates  the 
rights  and  interests  of  the  appellants,  and 
they  cannot  be  heard  to  raise  any  objec- 
tion in  this  suit  to  what  was  decided  by 
that  decree.  But  the  object  of  this  suit  is 
to  obtain  payment  by  the  simple  contract 
creditors  of  the  late  Mrs.  Insall's  father 
out  of  the  real  estate,  which  descended  to 
her.  The  effect  of  the  decree  appears  to 
me  to  reduce  the  case  to  the  question  whe- 
ther the  articles  of  1837  affected  the  claims 
of  these  creditors.  Authorities  were  quot- 
ed for  the  purpose  of  shewifig  what  would 
have  been  the  effect  of  such  articles  if  the 
heir  had  been  twenty-one  at  that  time.  It 
is  quite  unnecessary  to  consider  that  point, 
for  the  heir  in  this  case  being  an  infant, 
her  contract  could  not  affect  the  interests 


of  others  in  the  estate.  And  the  decree 
of  the  Vice  Chancellor  has  decided  that 
the  subsequent  transactions  of  1840  were 
inoperative,  except  so  far  as  they  affected 
the  legal  estate,  making  the  appointees 
trustees  for  the  purpose  of  the  articles. 

If  these  articles  being  merely  a  contract 
by  an  infant  heir  did  not  affect  the  claims 
of  the  creditors,  and  the  decree  has  decided 
that  the  subsequent  transactions  had  not 
that  effect,  what  objection  could  there  be 
to  the  decree  of  Vice  Chancellor  Wigram, 
which  is  the  usual  decree  in  a  creditors' 
suit?  The  recent  cases  of  Spackman  v. 
Timhrell  (1)  and  Richardson  v.  Norton  (2) 
were  referred  to  for  the  purpose  of  proving 
an  alienation  by  the  heir  not  being  the 
son  of  a  debtor,  whose  debts  exceeded  the 
amount  of  his  personalty,  placed  his  land 
out  of  the  reach  of  his  creditors,  and  such 
alienation  it  was  contended  had  taken 
place  in  the  present  instance.  It  appears 
to  me  that  the  decree  of  1844  excludes 
the  latter  proposition  of  fact,  and  therefore 
makes  it  unnecessary  to  consider  the  pro- 
position of  law.  The  decree,  recognizing 
the  operation  of  the  deed  of  1 840  so  far  as 
relates  to  the  legal  estate,  declares  that  the 
appointees  are  trustees  for  the  uses  and 
trusts  of  the  articles  of  1837  ;  declaring  in 
terms  that  the  appointment  of  the  4th  of 
May  1840  is  invalid  in  equity,  and  that 
the  power  reserved  in  the  deed  of  the  2nd 
of  May  1840  was  contrary  to  the  articles 
and  invalid  in  equity.  It  does  not  profess 
to  correct  the  deed  of  the  2nd  of  May  by 
striking  out  the  power  which  would  have 
been  contrary  to  the  obvious  intention  of 
the  parties,  who,  two  days  afler  the  power 
was  reserved,  professed  to  execute  it  by 
the  deed  of  the  4th  of  May,  the  whole 
obviously  being  one  and  the  same  trans- 
action in  effect.  The  decree  treated  and 
declared  the  whole  transaction  of  1840  to 
be  void  in  equity,  and  operative  only  as  it 
affected  the  legal  estate,  referring  all  the 
beneficial  interests  of  the  parties  to  the 
articles  of  1837.  Upon  these  articles 
therefore,  the  present  rights  of  the  parties 
must  depend.  This  case  on  the  articles  is 
simply  that  of  an  agreement  by  an  infant 

n)  8  Sim.  253  ;  8.  c.  6  Law  J.  Rep.  (m.b.) Chanc. 
147. 

(2)  7  Beav.  112;  s.  c.  18  Law  J.  Rep.  (n.8.) 
Chanc.  186. 
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heir  on  marriage  never  carried  into  effect : 
it  is  too  late  to  contend  that  such  a  con- 
tract is  binding  —  C^uyA  v.  Cluugh  (3), 
and  a  note  in  Simson  v.  Jones  (4).  How 
then  can  such  an  agreement  defeat  the 
claim  of  creditors  existing  at  the  time  it 
was  entered  into  ?  There  is  neither  sale 
nor  alienation,  and  notwithstanding  the 
well-founded  observations  as  to  the  law 
treating  the  heir  as  liable  to  the  debts  to 
the  extent  of  assets  descended,  and  not 
the  land  itself  is  liable,  it  is  certain  that 
this  Court  gives  to  the  creditors  the  benefit 
of  their  rights  by  selling  the  land  itself.  If 
therefore  before  alienation  creditors  file 
their  bill  for  that  purpose,  they  obtain  the 
decree  now  appealed  from,  and  the  decree 
of  1844  has  declared  that  there  was  no 
alienation,  the  land  under  the  decree  is 
still  in  the  hands  of  the  heir.  There  is 
nothing,  in  this  view  of  the  case,  incon- 
sistent with  the  decision  of  the  Master  of  the 
Rolls  in  Richardson  v.  Hortorij  for  his  Lord- 
ship says  '*  by  taking  proper  proceedings, 
the  specialty  creditors  may  obtain  payment, 
out  of  the  descended  or  devised  real  estate 
in  the  hands  of  the  heir  or  devisee  ;  but  if 
Buch  proceedings  are  not  taken,  the  heir  or 
devisee  may  alienate,  and  in  the  hands  of 
the  alienee,  the  land  is  not  liable,  though 
the  heir  or  devisee  remains  pcrsonaUy 
liable,  to  the  extent  of  the  value  of  the 
land  alienated."  This  last  observation, 
which  is  a  necessary  consequence  of  the 
principal  point  decided,  would  deserve 
much  consideration  if  the  principle  of  that 
decision  were  now  in  question.  An  infant 
heiress  in  possession  of  real  estate,  subject 
up  to  the  moment  of  her  marriage  to  the 
debts  of  her  ancestor,  on  that  event  settles 
the  land,  taking  probably  for  herself  and 
her  husb^d  a  life  interest.  If  by  so 
doing  she  became  formally  liable  to  all 
such  debts,  she  parts  with  the  property  out 
of  which  they  might  be  paid :  a  state  of 
things  might  arise  which  none  of  the  par- 
ties could  intend)  and  which  may  make  it 
more  than  ever  necessary  to  look  to  the 
lituation  of  the  ancestor's  affairs.  I  do 
not  by  this  observation  intend  to  intimate 
any  opinion  as  to  the  soundness  of  the 
principle  on  which  that  and  the  other  cases 

(8)  5  Vcs.  710. 

(4)  2  Rttst.  &  M.  365 ;  s.  c  0  Law  J.  Rep.  Chano. 


are  founded,  but  only  to  suggest  a  con- 
sideration of  one  of  the  consequences  which 
may  arise.  I  observe  that  the  decree  of 
1844  declares  that  the  appointees  are  trus* 
tees  for  the  uses  and  trusts  of  the  articles^ 
subject  to  all  such  mortgages,  charges  anol 
other  incumbrances,  if  any,  to  which  the 
same  hereditaments  or  any  part  thereof 
were  subject  or  liable  previous  to  the  exe-^ 
cution  of  the  deed  of  May  1840.  It  is 
true  that  the  debts  in  question  could  not 
strictly  be  called  charges  or  incumbrances 
to  which  the  lands  were  subject  or  liable, 
although  this  Court  might  have  sold  the 
land  to  pay  them.  There  seems  ground  for 
supposing  that  the  words  in  the  decree 
were  intended  to  comprehend  that,  for  as 
to  mortgages  and  regular  charges  and  in- 
cumbrances the  reservation  was  useless, 
and  the  Vice  Chancellor,  in  his  judgment 
speaking  of  the  provisions  of  the  deed  of 
the  4th  of  May  1840  for  payment  of  these 
debts,  says  that  such  provisions  were  not 
of  much  moment,  as  the  land  was  liable  to 
the  debts.  If  that  be  the  meaning  of  the 
decree,  all  those  arguments  would  be  ex- 
cluded. I  do  not,  however,  proceed  on 
that  ground,  but  on  the  main  point  decided 
by  the  decree,  that  the  attempted  alien* 
ation  was  of  no  cil'ect  in  equity,  and  that  the 
parties  were  remitted  to  their  rights  under 
the  articles,  which  could  not,  in  my  opinion, 
affect  the  claims  of  the  creditors.  I  there- 
fore affirm  the  decree,  with  costs. 


WiGRAM,  V.C.  ^ 

June  29,  30 ;  (  the  attorney  general 
July  2,  3, 4,  6, 9 ;  f         v.  Murdoch. 
Nov.  7.    ) 

Church  —  Dissenters  —  English  Preshy^ 
terians — Scotch  Kirk — Free  Kirk — Chapel 
or  Meeting  House — Trusts — Costs, 

A  chapel  or  meeting-house  in  England 
was  vested  in  trustees,  upon  trust,  for  a  con^ 
gregation  of  Protestant  Presbyterian  dissen- 
ters, proved  to  be  in  as  strict  connexion  with 
the  Established  Church  of  Scotland  as  prac- 
ticable : — Held,  that  this  was  not  a  trust  for 
dissenters  generally,  and  that  no  person  was 
eligible  to,  or  entitled  to  hold,  the  office  qf 
minister  of  the  chapel  whose  opinions  and 
acts  constituted   a  disqualification  for  the 


COURTS  OF  CHANCERY : 


[New  Scribs 


ministry  of  the  Established  Church  of  Scoi^ 
land;  and  that  the  congregation  were  en- 
titled  to  a  declaration  as  prayed,  that  their 
minister  must  be  a  minister  of  that  church, 
although  the  foundation  deeds  contained  no 
declaration  to  that  effect. 

It  being  proved  that  the  officiating  miniS' 
ier  of  the  chapel  had  adhered  to  the  Free 
Church  of  Scotland,  and  become  disqualified 
for  the  ministry  of  the  Established  Church  of 
Scotland,  he  and  those  of  the  trustees,  defen^ 
dants,  who  concurred  and  co-operated  with 
him  in  opposing  the  relators  and  plaintiffs^ 
were  ordered  to  pay  the  costs  of  the  suit,  and 
the  adverse  defendants  to  be  removed  from 
the  office  of  trustees. 

This  was  a  suit  by  information  and  bill 
at  the  relation  of  the  plaintiffs,  four  of  the 
trustees  of  the  Low  Meeting-house,  at  Ber- 
wick-upon-Tweed, against  the  Rev.  Alex- 
ander Murdoch,  the  officiating  minister,  and 
the  other  surviving  trustees  of  the  meeting- 
house. The  information  and  bill  as  amended 
prayed  a  declaration  that  the  premises  com- 
prised in  the  subsequently  mentioned  inden- 
ture of  the  22nd  of  May  1719,  and  the 
chapel  called  the  Low  Meeting-house  were 
subject  to  trusts  for  the  appropriation 
of  the  same  as  a  church  or  place  of  public 
religious  worship  on  the  model  of  the  Church 
of  Scotland,  and  in  as  strict  connexion 
therewith  as  was  practicable ;  that  no  minis- 
ter or  other  person  was  qualified  for,  or 
competent  to  exercise  the  office  of  minister 
or  pastor  of  the  Low  Meeting-house,  not 
being  a  licentiate  and  recognized  minister 
of  the  Church  of  Scotland,  and  in  full  con- 
nexion therewith,  and  such  further  decla- 
ration of  the  trusts  of  the  property  as  should 
seem  meet;  that  the  defendant  Murdoch 
might  be  restrained  by  injunction  from 
occupying  or  using  the  pulpit  of  the  Low 
Meeting-house,  and  preaching  or  teaching  in 
any  manner  therein,  and  from  officiating  as 
minister  or  pastor  thereof,  and,  if  necessary, 
might  be  removed  by  decree  from  his  office 
of  minister  or  pastor  ;  that  the  other  defen- 
dants might  be  restrained  by  injunction 
from  allowing  the  use  of  the  pulpit  to  any 
person,  and  permitting  any  person  to  preach 
or  teach  as  minister  not  being  a  licentiate  or 
recognized  minister  of  the  Church  of  Scot* 
land ;  and  from  allowing  the  premises  to 
be  used  in  any  other  manner  than  as  a 


place  of  public  religious  worship  on  the 
model  of  the  Church  of  Scotland,  and  in  as 
strict  connexion  therewith  as  practicable ; 
for  all  necessary  directions  for  the  election 
and  appointment  of  a  minister,  being  a  licen- 
tiate and  recognized  minister  of  the  Church 
of  Scotland,  in  the  place  of  the  defendant 
Murdoch ;  and  a  declaration  that  three  of 
the  defendants  (Wilson,  Smith,  and  Thomp- 
son, who  were  stated  to  have  co-operated 
and  concurred  with  the  defendant  Murdoch 
in  his  alleged  dissent  from  the  Established 
Church  of  Scotland,  and  adherence  to  the 
Free  Church,  and  to  have  insisted  on  his 
being  retained  as  minister)  had  been  guilty 
of  a  breach  of  trust,  and,  if  necessary,  that 
they  and  the  remaining  defendants  might  be 
removed ;  and  for  the  usual  reference  to  the 
Master  for  the  appointment  of  new  trustees. 

It  was  stated  that  before  and  in  the  year 
1719,  a  congregation  or  society  of  Pres- 
byterian Dissenters  from  the  Established 
Church  of  England  existed  in  Berwick,  who 
were  known  by  the  name  of  the  people  or 
congregation  belonging  to  the  Rev.  Master 
John  Turner,  and  who  were  in  their  doc- 
trines, government  and  discipline  in  as  strict 
connexion  with  the  Established  Church  of 
Scotland  as  was  then  practicable  for  any 
congregation  existing  out  of  Scotland.  In 
May  1719  the  members  of  this  congregation 
resolved  to  purchase  a  piece  of  ground  in 
Berwick  for  the  purpose  of  erecting  a  chapel 
or  meeting-house,  and  they  raised  amongst 
themselves  and  others  by  voluntary  contri- 
butions in  unequal  sums  the  funds  neces- 
sary for  their  purpose. 

By  lease  and  release  of  the  21st  and  22nd 
of  May  1719,  a  piece  of  ground  was  con- 
veyed to  the  use  of  six  trustees,  in  fee,  upon 
trust  for  the  congregation ;  and  upon  it  a 
chapel  was  shortly  afterwards  erected  called 
the  Low  Meeting-house,  in  contradistinction 
to  another  chapel  in  Berwick,  which  from 
its  more  elevated  situation  was  designated  as 
the  High  Meeting-house. 

By  lease  and  release  of  the  29th  and  30th 
of  July  1734,  four  of  the  trustees  conveyed 
the  premises  to  two  persons,  who  by  lease 
and  release  of  the  Ist  and  2nd  of  August 
following  reconveyed  them  to  the  use  of 
three  of  the  same  and  five  other  trustees. 

By  lease  of  the  9th  and  10th  of  January 
1766,  Greorge  Stow  (one  of  the  last- men- 
tioned trustees,    and   in    whom  the    pre- 
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mises  were  then  vested  by  sarvivorship)  de- 
clared that  the  premises  had  been  conveyed 
by  the  indentures  of  August  1 734  **  upon 
trust  only,  and  to  and  for  the  people 
or  congregation  of  Protestant  Dissenters 
then  known  by  the  name  of  the  People  or 
Congregation  belonging  to  the  Rev.  Master 
John  Turner,  and  to  and  for  no  other  intent 
or  purpose  whatsoever;*'  and  he  thereby 
conveyed  the  same  unto  fifteen  new  trus- 
tees, as  to  the  burgage  or  tenement  thereon, 
in  trust  for  the  people  or  congregation  then 
lately  belonging  to  the  said  John  Tiu'ner, 
and  whereof  John  Oardner  was  the  pastor 
or  minister;  and  as  to  the  said  meeting- 
house and  piece  of  ground,  and  the  build- 
ings thereon,  &c.,  upon  trust  and  confidence 
that  the  trustees,  iheir  heirs  and  assigns, 
should  thereafter  (so  long  as  the  laws  and 
statutes  of  the  realm  would  admit)  permit 
and  sufiTer  the  same  to  be  used,  occupied 
and  enjoyed  as  and  for  a  meeting-house  or 
place  for  the  assembly  of  a  particular  church 
or  congregation  for  the  worship  or  service 
of  God,  by  the  society  or  congregation  of 
Protestant  Dissenters,  known  by  the  name 
of  the  congregation  then  lately  belonging  to 
the  said  John  Turner,  and  whereof  the  said 
John  Gardner  was  then  the  pastor  or  minister, 
and  for  the  use  and  convenience  of  all  such 
others  as  should  thereafter  come  into  and 
join  the  said  society  and  attend  the  worship 
of  Grod  in  the  said  place,  and  should  contri- 
bute and  pay  towards  the  support  of  the 
minister  for  the  time  being  of  the  said  con- 
gregation, and  towards  keeping  the  said 
meeting-house  and  premises  in  repair. 

This  deed  contained  trusts  for  sale  of  the 
premises  if  at  any  time  there  should  be  no 
occasion  to  use  the  meeting-house  for  a 
place  of  worship  as  aforesaid,  or  if  the  laws 
of  the  realm  would  not  permit,  tolerate, 
allow,  or  indulge  the  trustees  in  the  per- 
formance of  the  trusts,  or  such  religious 
worship  to  be  had,  performed,  administered, 
or  enjoyed  in  a  public  way  and  in  a  free 
and  undisturbed  manner;  the  proceeds  of 
the  sale  to  be  disposed  of  to  such  pious  and 
charitable  uses  and  purposes  as  ihe  mem- 
bers of  the  congregation  and  contributors 
towards  the  support  of  the  minister  thereof 
for  the  time  being  should  direct.  It  also 
contained  powers  of  appointing  new  trus- 
tees in  certain  events,  who  were  to  be  ma- 
nagers of  the  trust  estate,  and  were  to  be 
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sober  and  religious  persons  being  Protes- 
tant Dissenters  of  good  credit  and  reputa- 
tion, and  also  members  of  the  said  meeting- 
house and  contributors  towards  the  support 
of  the  minister  thereof  for  the  time  being," 
&c.  The  premises  ultimately  (by  inden- 
tures of  the  16th  and  1 7th  of  October  1835) 
became  vested  in  fifteen  new  trustees,  of 
whom  the  relators  and  defendants  (other 
than  Murdoch)  were  the  survivors. 

All,  or  nearly  all,  the  ministers  of  the 
Low  Meeting-house,  who  succeeded  John 
Turner,  were  at  the  time  of  their  election 
to  their  office,  and  during  the  continuance 
therein,  licentiates  of  the  Established  Church 
of  Scotland,  and  had  been  duly  ordained  by 
presbyteries  in  Scotland.  The  defendant 
Murdoch  was  the  thirteenth  in  succession  of 
such  licensed  ministers,  and  was  ordained 
to  his  office  by  the  presbytery  of  Kelso  in 
1836. 

The  elders  and  trustees  of  the  meeting- 
house, by  resolutions  of  the  9th  of  July 
1809,  and  passed  on  the  occasion  of  appoint- 
ing a  successor  to  a  then  late  minister  (Mr. 
Brown),  determined  (amongst  other  things) 
that  no  person  should  be  admitted  a  candi- 
date for  the  office,  unless  he  should  have 
been  previously  educated  for  and  licensed 
by  the  Established  Church  of  Scotland.  The 
same  resolutions  were  adopted  on  similar 
subsequent  occasions.  In  1837  the  congre- 
gation of  the  Low  Meeting-house  and  those 
of  several  other  places  of  worship  in  England, 
in  the  neighbourhood  of  Berwick,  in  con- 
nexion with  the  Established  Church  of 
Scotland,  united  themselves  into  a  presby- 
tery by  the  name  of  the  Berwick  Presbytery, 
according  to  the  practice  and  upon  the 
principles  of  the  Church  of  Scotland.  In 
1835  several  other  presbyteries  in  England, 
in  connexion  with  the  Established  Church 
of  Scotland,  memorialized  the  General  As- 
sembly of  the  Church  of  Scotland,  and  were 
recommended  by  the  General  Assembly  to 
form  themselves  into  a  synod,  for  the  pur- 
pose of  enabling  the  Assembly  to  enter  into 
such  communication  with  them  as  would 
distinctly  mark  its  recognition  of  them  as  a 
branch  of  the  Established  Church  of  Scotland. 
A  synod  was  accordingly  formed  at  Man- 
chester, on  the  4th  of  May  1836,  by  whom 
it  was  unanimously  resolved  to  adopt  in  the 
fullest  and  most  unqualified  manner,  the 
standards  of  the  Church  of  Scotland,  as  to 
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form  of  worship,  doctrine,  discipline,  and 
government.  This  synod  was  afterwards 
recognized  hy  the  General  Assembly,  and 
a  deliverance  given  by  the  Church  of  Scot* 
land  on  the  2l8t  of  May  1839.  It  was 
named  "The  Synod  of  the  Presbyterian 
Church  in  England,  in  connexion  with  the 
Church  of  Scotland,"  and  usually  held 
annual  meetings  of  the  elders  and  ministers 
constituting  the  several  presbyteries.  It 
issued  from  time  to  time  pastoral  letters  to 
the  several  congregations,  wherein  it  always 
referred  to  its  connexion  with  the  Church 
of  Scotland,  and  one  of  these  letters  in  par* 
ticular,  dated  at  Newcastle,  on  the  15th  of 
April  1840,  was  read  by  the  defendant  Mur<r 
doch  from  the  pulpit  of  the  Low  Meeting- 
house to  his  congregation. 

In  1843,  certain  ministers  and  members 
of  the  Church  of  Scotland  dissented  from 
the  doctrines  and  discipline  of  the  church, 
and  iiltimately  left  it  They  signed  a  deed 
of  demission,  repudiating  their  connexion 
with  the  Church  of  Scotland,  and  relin- 
quishing their  pastoral  charges.  The  Gen- 
eral Assembly  accepted  this  deed,  and 
declared  the  subscribers  to  it  to  have  ceased 
to  be  members  of  the  Church  of  Scotland. 
The  seceders  then  formed  themselves  into 
a  distinct  and  independent  body  in  Scotland, 
under  the  title  of  **  The  Free  Church  of 
Scotland." 

Some  of  the  trustees  and  other  members 
and  seat-holders  of  the  Low  Meeting-house 
Congregation  indicated  a  preference  of  the 
Free  Church,  upon  tlie  several  points  of 
doctrine  and  discipline  in  which  it  dissented 
from  the  Established  Church  of  Scotland, 
and  ultimately  appropriated  and  used 
the  Low  Meeting-house  for  religious  wor- 
ship, according  to  the  doctrines  and  disci- 
pline of  the  Free  Church.  The  plaintiffs 
having  reason  to  believe  that  the  defendant 
Murdoch  had  given  in  his  adherence  to  the 
Free  Church,  wrote  to  him  upon  the  subject, 
and  received  in  reply  the  following  letter;—^ 
**  Grove  House,  8th  September,  1848. 
"  Mr.  Thomas  Cockbum, 

"  Dear  Sir, — Yesterday  I  received  a  do- 
cument to  which  your  name,  with  one  or 
two  others,  is  subscribed,  stating  that  a 
rumour  is  in  circulation  that  I  have  seceded 
from  the  Established  Church  of  Scotland, 
and  joined  the  Free  Presbyterian  Church 
of  Scotland,  and  calling  upon  me  respect- 


fully to  state  whether  there  is  any  founda** 
tion  for  such  a  report  or  not.  Of  this  ques-< 
tion  may  be  said  what  has  been  said  gene- 
rally, that  a  question  may  be  put  in  three 
lines  which  would  require  thirty  pages  to 
answer  it,  though  without  any  desire  to 
evade  or  any  fear  to  answer  the  question. 
It  proceeds  upon  a  misapprehension  of  the 
position  of  the  Scottish  Presbyterians  ii^ 
England,  relative  to  the  Established  Church 
of  Scotland,  and  in  respect  to  the  charge 
which  I  hold.  Into  these  particulars,  at  a 
proper  time  and  place  and  out  of  courtesy, 
I  have  no  objection  to  enter;  but  in  th^ 
end  of  a  communion  week  I  have  more 
important  duties  to  occupy  my  time  and 
attention.  I  may  say  generally,  however, 
that  as  I  hold  no  civil  status  or  endowment 
from  the  Church  of  Scotland,  nor  ever  did, 
I  cannot  have  demitted  these.  As  to  having 
joined  the  Free  Church,  it  may  rather  be 
said  to  have  joined  ours,  that  is  to  say, 
holds  the  standards  of  the  Church  of  Scot<^ 
land  without  any  civil  benefice.  I  have 
made  no  change  in  joining  any  party,  but 
hold  now,  as  I  ever  did,  the  principles  of 
the  Scottish  Church.  That  church  itself 
maintains  that  our  Synod  can  have  no  other 
than  a  symbolical  connexion  with  it,  that  i^ 
to  say,  by  its  standards.  Both  parties  in 
Scotland  have  all  along  maintained  that 
Presbyterians,  like  ourselves  in  England, 
are  in  these  circumstances,  and  are  a  co<» 
ordinate  and  independent  church.  To  this 
co-ordinate  church  I  belong,  and  as  yet  it 
has  not  joined,  nor  probably  will  join,  itself 
to  either  of  these  parties.  In  no  other 
relation  did  or  can  the  Established  Church 
of  Scotland  ever  recognize  any  Presbyterian 
church  out  of  Scotland.  It  is  only,  howi- 
ever,  manly  and  candid  for  me  to  state, 
that  like  every  other  man  I  claim  to  myself 
the  right  to  express  as  well  as  to  entertain 
a  decided  opinion  in  this  matter,  which  is 
all  that  I  have  done, having  neither  signed  nor 
(from  the  circumstances  I  have  stated)  been 
required  to  sign,  either  the  act  of  separation 
from  the  Establishment  in  Scotland  or  the 
deed  of  demission,  which  the  seceding 
ministers  all  did.  I  take  the  liberty  to 
address  this  to  you,  and  only  regret  that 
this  inquiry  had  not  been  made  before 
certain  overt  acts  on  the  part  of  some  had 
taken  place,  calculated  to  affect  the  peace 
of  the  congregation  and  myself.    I  may  add. 
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that  hearsay  and  anonymous  newspaper 
matters  in  this,  with  which  I  have  no  con- 
cern, I  have,  as  I  usually  do,  passed  over 
in  silence. 

'*  I  remain,  dear  Sir,  yours  faithflilly. 

'*  Alex.  Murdoch." 

The  defendant  Murdoch  having  suhse- 
quently  intimated  from  the  pulpit  that  a 
meeting  would  he  held  in  the  chapel  for 
the  purpose  of  electing  new  trustees  instead 
of  the  plaintiffs,  and  of  electing  deacons 
(uflSce-hearers  totally  unknown  in  the 
Church  of  Scotland,  and  in  the  Low  Meet- 
ing-house), the  plaintiffs  protested  hy  a 
writing,  dated  the  5th  of  Decemher  1844, 
against  his  continuing  to  hold  the  office  of 
minister  of  the  Low  Meeting-house.  The 
solicitor  of  the  plaintiffs  afterwards  wrote  to 
three  adverse  defendants  (Messrs.  Wilson, 
Thompson  and  Smith,  who  had  refused 
to  sign  either  the  letter  or  the  notice  to  Mr« 
Murdoch),  informing  them  that  the  majority 
of  the  trustees  were  ahout  to  commence  the 
present  suit  against  them.  Notwithstand- 
ing this  letter  and  the  protest,  the  adverse 
defendants  and  Mr.  Murdoch  proceeded  to 
elect  new  trustees  and  office-hearers,  called 
deacons,  in  addition  to  "  elders,"  the  only 
ofBce-bearers  in  a  congregation  known  in 
the  Church  of  Scotbnd.  They  also  per- 
mitted the  pulpit  of  the  Low  Meeting-house 
to  be  constantly  used  by  ministers  of  the 
Free  Church,  a  practice  alleged  to  be  incon- 
sistent with  the  doctrines  and  discipline  of 
the  Church  of  Scotland,  which  does  not 
allow  any  minister  to  preach,  conduct  divine 
service  or  administer  the  sacraments  in  any 
place  of  worship  belonging  to  or  in  con- 
nexion with  the  Church  of  Scotland,  who  is 
not  a  minister  in  full  communion  therewith. 

Proceedings  were  accordingly  instituted 
against  the  defendant  Murdoch  before  the 
Presbytery  of  Dumfries,  which  terminated 
in  a  sentence  duly  made  and  pronounced 
against  him  on  the  5th  of  August  1845, 
whereby  he  was  deprived  of  his  status  as  a 
minister  of  the  Church  of  Scotland. 

After  certain  other  statements  it  was 
chafged,  inter  alia,  that  the  connexion  of 
the  Presbytery  of  Berwick  with  the  Esta- 
blished Church  of  Scotland  had  been  dis- 
solved by  a  Synod  of  the  Presbyterian 
Church  of  England  in  connexion  with  the 
Church  of  Scotland,  held  in  the  Low  Meet- 
ing-faoiMe  at  Berwick,  on  the  16th  of  April 


1844,  at  which  the  Presbytery  of  Berwick 
was  represented,  and  that  the  connexion 
was  determined  by  the  adoption  of  certain 
resolutions,  whereby  the  Synod  accepted  an 
overture  on  independence,  presented  to  it 
by  the  Presbytery  of  Lancashire.  Thd 
resolutions  were  in  the  following  terms : — 
"  It  is  therefore  hereby  resolved,  decreed, 
and  declared  by  the  aforesaid  Presbyterian 
Church  in  England  in  Synod  assembled : 
— First :  That  this  synod  having  been 
originally  founded  and  constituted  by  the 
voluntary  association  or  union  of  the  se-* 
veral  presbyteries  that  composed  it,  each 
presbytery  acting  in  the  forming  and  con-* 
stituting  of  such  association,  union,  or 
synod,  by  and  in  virtue  of  those  powers 
spiritual  which  Christ  Jesus  has  conferred 
upon  associating  church  officers  for  the 
good  and  government  of  his  Church,  and 
having  for  some  years  existed  as  a  synod 
without  assuming  to  itself  any  denomi- 
national title  or  designation,  did  in  the 
year  of  our  Lord  1889,  in  the  free  exer- 
cise of  its  own  heaven-derived  authority 
assume  to  itself  the  designation  or  title  of 
**  The  Synod  of  the  Presbyterian  Church 
in  England,  in  connexion  with  the  Church 
of  Scotland."  That  at  the  time  when  this 
designation  or  title  was  assumed,  there 
existed  no  synodical  connexion  whatever 
between  this  Church  and  the  Church  of 
Scotland,  as  by  law  established,  and  that 
no  jurisdiction  was  exercised  or  ever 
claimed  bv  the  latter  Church  over  the 
former,  and  the  latter  clause  of  the  fore- 
cited  title  or  designation  of  this  Church, 
namely,  in  "  connexion  with  the  Church  of 
Scotland,"  therefore  neither  was  nor  could 
be  intended  or  understood  to  indicate  a  con- 
nexion between  the  two  Churches,  which 
involves  a  right  of  jurisdiction  on  the  one 
part,  or  an  acknowledgment  of  submission 
on  the  other:  seeing  that  the  Church  of 
Scotland  in  General  Assembly  convened, 
Solemnly  declared,  in  the  year  of  our  Lord 
1834,  that  being  an  established  church,  she 
neither  did  possess  legally,  nor  could  con- 
stitutionally exercise  ecclesiastical  jurisdic- 
tion in  England  :  seeing  also  that  since  the 
forecited  title  or  designation  was  assumed, 
this  Church  has  in  all  matters  pertaining  to 
its  own  economy  and  the  administration 
thereof,  acted  in  the  most  entire  independence 
of  the  Church  of  Scotland,  nor  was  its  right 
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80  to  do  even  so  much  as  called  In  question, 
even  when  certain  ministers  of  this  Church, 
vfho  had  received  their  orders  in  the  Church 
of  Scotland,  were  deposed  from  the  holy 
ministry  by  sentence  of  Presbyteries  of  this 
Church,  acting  by  warrant  from  this  synod; 
that  consequently  the  forecited  clause  in 
the  title  or  designation  of  this  Church  was 
assumed  only  in  order  to  distinguish  this 
Church  from  another  denomination,  viz., 
Socinians  or  Unitarians,  who,  without  hav- 
ing right  whatsoever  to  the  name,  call  them- 
selves, and  are  called  by  others,  '  English 
Presbyterians,'  and  also  from  certain  deno- 
minations of  orthodox  Presbyterians  resident 
in  England,  viz.,  those  united  with  the  Scot- 
tish United  Secession  and  Relief  Churches  ; 
but  the  forecited  clause,  viz.,  "  in  connex- 
ion with  the  Church  of  Scotland,*'  having 
led  to  various  misapprehensions,  as  if  a 
connexion  involving  a  right  of  jurisdiction 
on  the  one  side,  and  an  acknowledgment  of 
submission  on  the  other,  did  exist  between 
the  Church  of  Scotland,  as  by  law  estab- 
lished, and  this  Church;  and  various  other 
sufficient  reasons  having  arisen  to  render 
it  expedient  that  the  present  designation  of 
this  Church  should  be  altered : — Wherefore, 
the  associated  Presbyterians  constituting 
this  Church,  in  synod  assembled,  acting 
upon  their  own  authority  as  set  down  in 
the  premises,  and  possessing  the  same  right 
and  power  now  to  alter,  as  at  the  first  to 
assume,  their  present  designation,  hereby 
resolve,  decree,  and  declare  that  the  desig- 
nation and  title  shall  from  this  time  forth 
be  "The  Presbyterian  Church  in  England." 
As  also  this  synod  further  resolves  and  de- 
clares that  being  and  continuing  the  same 
corporate  body  it  has  hitherto  been,  un- 
changed in  doctrine,  discipline,  government 
or  mode  of  worship  (in  respect  of  all  which, 
each  member  of  this  synod  solemnly  adheres 
to  the  same),  the  Presbyterian  Church  in 
England  will  continue  to  assert  all  its  lawful 
claims,  and  to  maintain  all  its  lawful  pos- 
sessions, rights  and  privileges  of  what  sort 
soever  they  be,  as  the  same  have  been  hith- 
erto claimed  or  possessed  by  this  Church. 
Secondly  :  That  this  Church  shall,  through 
the  grace  of  Almighty  God,  as  an  inde- 
pendent branch  of  the  Church  of  Christ, 
and  in  virtue  of  its  own  inherent  power 
of  self-government  and  jurisdiction,  admi- 
nister its  religious    ordinances,  make   its 


disciplinary  and  ritual  relations,  and  ex- 
ercise its  spiritual  jurisdiction,  and  further 
maintain  inviolate  all  the  rights,  powers 
and  privileges  wherewith  Christ  has  in- 
vested it  in  all  matters  according  to  the 
premises.  Thirdly  :  That  in  all  acts  of 
intercourse  with  another  branch  or  other 
branches  of  the  Church  of  Christ,  or  in 
forming  or  maintaining  a  friendly  relation 
or  relations  with  such  branch  or  branches 
of  the  Church  of  Christ,  this  Church  shall 
assert,  provide  for,  and  maintain  its  own 
freedom  and  independence  in  all  matters 
spiritual,  according  to  the  premises." 

The  resolution  accepting  the  above  over- 
ture was  duly  carried  by  the  meeting,  the 
motion  in  support  of  it  having  been  seconded 
by  the  defendant  Murdoch.  Other  resolu- 
tions were  also  passed,  whereby  the  members 
of  the  synod  declared  that  they  deeply  de- 
plored the  conduct  of  the  Established  Church 
of  Scotland  in  the  matter  at  issue  between 
it  and  the  Free  Church,  and  that  they  cor- 
dially recognized  the  Free  Church  of  Scot- 
land as  a  sister  church. 

The  General  Assembly  of  the  established 
Church  of  Scotland,  at  a  meeting  held  in 
May  1844,  referred  the  state  of  the  Scottish 
Church  in  England  to  the  consideration  of 
a  committee,  and  in  pursuance  of  its  re- 
commendation, rescinded  an  act  of  the  27th 
of  May  1836,  whereby  the  Assembly  had 
recognized  the  Presbyterian  Church  in  Eng- 
land. At  another  meeting,  held  at  Edin- 
burgh on  the  2nd  of  June  1845,  the  General 
Assembly  passed  a  further  act  by  which  it 
was  declared,  first,  that  the  act  of  Assembly 
of  the  21st  of  May  1839,  providing  for  the 
further  recognition  of,  and  for  correspond- 
ence by  reciprocal  deputations  with  the 
Scottish  Presbyterian  Synod  in  England, 
was  thereby  rescinded  and  repealed.  Se- 
condly :  That  the  said  Presbyterian  Synod, 
with  the  several  Presbyteries  under  its  su- 
perintendence, and  all  the  members  of  the 
said  synod,  and  Presbyteries  who  had  ad- 
hered or  should  adhere  to  the  resolution 
adopted  by  the  said  synod  at  their  meeting 
held  at  Berwick-upon-Tweed,  on  the  16th 
of  April  1844,  on  an  overture  from  the 
Presbytery  of  Lancashire,  were  no  longer 
members  of,  or  in  communication  with  the 
established  Church  of  Scotland,  and  had 
ceased  to  be  so  since  the  passing  of  the 
act  of  Assembly  of  the  27th  of  May  1844. 
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Thirdly :  That  as  the  several  memhers  of 
the  said  Synod  and  Preshyteries  had,  by 
adhering  to  the  said  resolutions,  ceased  to 
be  ministers  or  licentiates  of  the  Church  of 
Scotland,  as  by  law  established,  and  repu- 
diated their  connexion  with  the  said  Church, 
they  were  no  longer  entitled  to  officiate  in 
any  church  or  chapel  in  connexion  with  the 
Established  Church  ;  and  were  therefore  not 
to  be  held  as  ministers  or  licentiates  of  the 
Church  of  Scotland,  or  as  capable  of  acting 
or  officiating  in  any  church  or  chapel  con- 
nected with  the  same,  or  of  receiving  a  pre- 
sentation or  appointment  to  any  parish,  or 
other  charge  in  connexion  therewith,  till 
they  should  be  reponed  by  the  competent 
ecclesiastical  judicatories  of  the  Church. 

The  fourth  resolution  related  to  the  several 
congregations  of  the  Rev.  J.  Cumming, 
D.D.,  the  Rev.  A.  M*Glashair,  A.M.,  and 
the  Rev.  M.  Fisher,  A.M.,  all  of  London, 
and  who  still  adhered  to  the  Established 
Church  of  Scotland. 

The  information  and  bill  were  filed  on 
the  2lBt  of  March  1846,  and  amended  by 
order  of  the  12th  of  March  1847. 

The  Solicitor  General,  Mr,  Little  and 
ilfr.  Deere  Salmon  appeared  for  the  rela- 
tors and  plaintiffs. 

Mr.  Lewin,  for  the  defendants  in  the 
same  interest  with  the  relators. 

Mr.  Roli,  Mr.  Malina  and  Mr.  Selwyn, 
for  the  adverse  defendants,  Murdoch,  Smith 
and  Wilson. 

The  bill  was  taken  pro  confesso  as  against 
Thompson,  another  adverse  defendant,  and 
who  was  out  of  the  jurisdiction  of  the  Court. 

The  nature  of  the  principal  arguments  is 
stated  in  the  judgment. 

The  following  were  the  chief  authorities 
cited : — 

6^7  Vict.  c.  61.  (Lord  Aberdeen's 

Act). 
The    PrcMbytery    oj  Auchierarder   v. 

the    Earl    of  KinnouU    (the    First 

Auehterarder  Case),  6  CI.  &  F.  646. 
Ferguson  v.  the  Earl  of  KinnouU  {the 

Second  Auehterarder  Case),  9  CI.  & 

F.  251. 
The  Attorney  General  v.  Shore  (Lady 

Hewley's  Charities),   11  Sim.  592; 

affirmed  (nom.  Shore  v.  Wilson),  9 

CL  &  F.  855. 
4iEW  Series,  XIX— Chang. 


The  Attorney  General  v.  Welsh,  4  Hare, 

572  (1). 
The  Attorney  General  v.  Munro,   12 

Jurist,  221. 
The  Attorney  General  v.  Gardner,  Ibid. 

67. 
The  Archbishop  of  York  v.  Stapleton, 

2  Atk.  136. 
The  Attorney   General  v.    Parker,   3 

Atk.  576. 
The  Attorney  General  v.    Feafson,  3 

Mer.  353  ;  7  Sim.  290. 
Leslie  v.  Bimie,  2  Russ.  114. 
Craigdallie  v.  Aikman,  1  Dow,  1 ;  s.  c. 

2  Bligh,  529. 

Milligan  v.  Mitchell,  1  M.  &  K.  446; 

3  M.  &  C.  72 ;  s.  c.  7  Law  J.  Rep. 
(N.8.)Chanc.  37,  and  (on  the  question 
of  parties  and  frame  of  the  suit)  4 
Law  J.  Rep.  (n.s.)  Chanc.  281. 

Broom  v.  Summers,  1 1  Sim.  353 ;  s.c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  71. 
The  Attorney  General  v.   Drummond, 

1  Dru.  &  War.  853. 
Chad  V.   TiUed,  2  Brod.  &  B.  403; 

8.  c.  5  Moore,  185. 

Nov.  7. — WioRAM,  V.C.  now  delivered 
judgment,  which,  after  stating  the  prayer  of 
the  information  and  bil1,<|^thu8  proceeded  :^ 
After  the  discussion  which  has  taken  place  in 
this  Court,  and  the  statement  I  have  given 
of  the  relief  sought  by  the  present  informa- 
tion and  bill,  it  is  scarcely  necessary  to  say 
that  the  dispute  in  the  present  case  has 
arisen  out  of  circumstances  analogous  to 
those  which  gave  rise  to  the  cases  of  The 
Attorney  General  y.  Welsh  emd  The  Attorney 
General  Y,  Munro,  the  latter  decided  by  the 
Vice  Chancellor  Knight  Bruce,  and  con- 
firmed on  appeal  by  the  Lord  Chancellor. 
In  the  present  case  the  defendant  Murdoch 
was  elected  minister  or  pastor  of  the  Low 
Meeting-house  at  Berwick,  in  the  year 
1836,  and  was,  as  I  understand,  the  thir- 
teenth minister  who  had  held  that  office 
since  the  congregation  was  first  formed,  and 
of  which  the  congregation  now  using  and 
claiming  to  be  the  owners  of  the  Low  Meet- 
ing-house at  Berwick  are  the  successors. 
Mr.  Murdoch  was,  at  the  time  of  his  election 
to  be  minister,  a  licentiate  of  and  an  or- 

( 1 )  Many  of  the  circumstances  of  this  case  were 
the  same  with  those  of  the  present  See  Mr.  Hare's 
report 
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dained  minister  of  the  Established  Church  of 
Scotland.  The  Attorney  General  and  plain- 
tiffs allege  that  Mr.  Murdoch  has  since 
adhered  to  that  body,  which,  in  consequence 
of  the  decision  in  The  Auchterarder  case, 
seceded  from  the  Established  Church  of 
Scotland,  and  constitutes  what  is  now  called 
the  Free  Church;  and  the  case  of  the 
Attorney  General  and  the  plaintiffs  is,  that 
Mr.  Murdoch,  having  thus  adhered  to  the 
Free  Church  party,  has  become  disqualified 
for,  and  is  incompetent  to  exercise,  the 
office  of  minister  or  pastor  of  the  Low 
Meeting-house  at  Berwick.  If,  at  the 
close  of  the  argument,  I  had  been  as  fully 
aware  as  I  now  suppose  myself  to  be,  of 
what  was  actually  decided  in  the  case  of  The 
Attorney  General  v.  Mnnro,  there  would 
have  been  only  one  point  in  the  present 
case  upon  which,  at  the  utmost,  I  should 
have  thought  it  necessary  to  reserve  my 
judgment;  and  as  that  point  is  the  only 
one  upon  which,  after  the  best  consideration 
which  I  have  been  able  to  give  to  the 
present  suit,  I  think  any  difficulty  can  be 
entertained,  I  shall  endeavour,  in  the  ob- 
servations I  am  about  to  make,  to  point 
out  how  much  of  this  case  I  consider  as 
virtually  decided  by  The  Attorney  General 
V.  Munro, 

In  order  to  do  tliis  with  the  greatest 
distinctness,  I  shall  begin  with  supposing 
that  the  trusts  which  the  Attorney  General 
and  the  plaintiffs  contend  are  the  trusts 
of  the  Low  Meeting-house  at  Berwick, 
are  declared  by  deed,  as  was  the  case  in 
The  Attorney  General  v.  Welsh  and  in 
The  Attorney  General  v.  Munro;  and 
in  considering  the  case  upon  that  hypo- 
thesis, I  will  assume  that  Mr.  Murdoch 
has  seceded  from  the  Established  Church 
of  Scotland,  and  adhered  to  the  Free 
Church,  and  that  the  Act  of  the  Gen- 
eral Assembly  of  the  2nd  of  June  1845, 
applies  to  Mr.  Murdoch.  Upon  these 
hypotheses  the  case  of  The  Attorney  Gen- 
eral V.  Munro  is  a  direct  authority  enti- 
tling the  plaintiffs  to  the  relief  they  ask. 
The  Attorney  General  v.  Welsh  was,  I 
believe,  the  first  of  the  cases  of  this  class 
which  came  before  the  Court.  The  second 
was  the  present  case,  upon  the  notice  fov 
an  interim  injunction  in  July  1846;  but  at 
that  time  the  case  of  The  Attorney  General 
V.  Munro  had  not  come  before  the  Court, 


and  in  giving  my  judgment,  in  the  case  of 
The  Attorney  General  v.  Welsh,  and  after- 
wards, in  the  present  case,  in  July  1846,  I 
abstained  from  giving  an  opinion  on  one 
point,  which  is  now  concluded  by  The 
Attorney  General  v.  Munro,  I  did  not 
hesitate  to  state  my  opinion  that  the  decision 
in  The  (First)  Auchterarder  case  was  in  its 
nature  declaratory,  that  it  introduced  no 
alteration  in  the  Established  Church  of 
Scotland,  and  decided  only  what  was  the 
then  position  of  the  Established  Church  of 
Scotland.  I  was  pressed  with  an  argument 
of  the  defendants,  that  whatever  the  case 
might  be  as  to  Scotch  churches  locally 
situated  in  Scotland,  and  subject  to  the 
jurisdiction  of  the  Established  Church  of 
Scotland,  the  question  of  non-intrusion 
involved  no  question  of  doctrine,  discipline 
or  practice,  and  that  it  was  purely  specula- 
tive as  regards  any  proprietary  church 
locally  situated  in  England.  Upon  the 
value  of  this  argument  I  gave  no  opinion, 
deciding  only  that  upon  the  evidence  then 
before  me,  it  was  impossible  I  could  act 
upon  it;  but  the  decision  of  The  Attorney 
General  v.  Munro  has  set  that  question  at 
rest.  The  point  arose  in  that  case,  and 
was,  I  think,  rightly  decided.  If,  therefore, 
the  trusts  of  the  Low  Meeting-house  at 
Berwick  are  such  as  the  Attorney  General 
and  the  plaintiffs  say  they  are,  and  if  those 
trusts  were  declared  by  deed,  and  if  Mr. 
Murdoch  has  seceded  from  the  Established 
Church  of  Scotland  and  adhered  to  the  Free 
Church;  and  if  the  above-mentioned  Act 
of  General  Assembly  applies  to  Mr.  Mur^ 
doch,  there  can  be  no  doubt  as  to  the 
conclusion  to  which  I  must  come.  The  case 
is  bound  by  authority.  The  circumstance 
that  the  Low  Meeting-house  at  Berwick  is 
locally  situated  in  England,  and  is  not 
subject  to  the  jurisdiction  of  the  Established 
Church  of  Scotland,  makes  no  difference. 

The  next  point  which  suggests  itself  is, 
whether  the  absence  of  a  deed,  declaring 
the  trusts  of  the  property  comprised  in  the 
indentures  of  1719,  makes  any  difference. 
It  was  not  argued,  nor  could  it  have  been 
argued  with  success,  that  there  was  any 
rule  of  law  which,  in  a  case  circumstanced 
as  this  is,  makes  a  deed  or  even  a  writing 
necessary  to  the  case  of  the  Attorney  Gen- 
eral and  the  plaintiffs.  Their  case  is  this, 
that  they  have  had  cast  upon  them    the 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


It 


Earthen  of  proving  that  the  tnists  of  tho 
Low  MeetiDg-bouse  at  Berwick  were  such 
as  they  say  they  were,  in  order  to  entitle 
them  to  the  decree  they  ask.  This  is  the 
question  which,  I  stated  at  the  outset,  hay 
been  the  real  question  of  diflSculty  in  the 
present  case;  and  to  the  consideration  of 
this  question  I  have  accordingly  directed 
my  best  attention.  But  it  will  be  most 
convenient  that  I  should  reserve  this  point 
for  the  last,  and  assume,  for  ai^ument*s  sake 
only,  whilst  I  am  observing  upon  other 
points  of  the  case,  that  it  is  to  be  answered 
in  favour  of  the  Attorney  General  and  the 
plaintiffs,  at  least  to  this  extent,  that  no 
person  is  eb'gible  to,  or  entitled  to  hold,  the 
office  of  minister  of  the  Low  Meeting-house 
at  Berwick  whose  opinions  and  acts  consti- 
tute a  disqualification  for  the  ministry  of  the 
£stablished  Church  of  Scotland. 

I  have  hitherto  assumed  that  Mr.  Mur- 
doch has,  by  some  positive  act  or  acts,  both 
receded  from  the  Established   Church   of 
Scotland  and  adhered  to  the  Free  Church. 
'From  the  charge  of  formal  secession  Mr. 
Murdoch  must,  I  believe,  be  at  once  ac- 
<)uitted,  except  so  far  as  adherence  to  the 
free  Church  involves  in  it  a  secession  from 
the  Established  Church.    I  do  not  find  that 
Mr.  Murdoch  has,  by  signing  any  deed  of 
demission  or   other   formal   act,  in   terms 
seceded  from  the   Established   Church  of 
Scotland.     But  is  any  such  express  act  of 
secession  necessary  ?     The  answer  to  this 
question  must  be  in  the  negative.     The  act 
of  the  General  Assembly  of  the  2nd  of  June 
1845,  in  terms  decides  that  adherence  to 
the  resolution  of  the  synod  held  at  Berwick 
on  the  16th  of  April  1844,  was  alone  suf- 
ficient to  dissolve  the  connexion  between  the 
adhering  members  of  the  Synod  of  Berwick 
and  the  Established  Church  of  Scotland.  The 
act  of  the  Assembly  treats  the  adherence 
itself  as  a  repudiation  of  that  connexion. 
The  words  are,  *'  that  as  the  several  members 
of  the  said  synod  and  presbyteries  have, 
by  adhering  to  the  said  resolutions,  ceased  to 
be  members  or  licentiates  of  the  Church  of 
Scotland  as  by  law  established,  and  repudi- 
ated their  connexion  with  the  said  Church, 
they  are  no  longer  entitled  to  officiate  in 
any  church  or  chapel  in  connexion  with  the 
Established  Church,  and  are  therefore  not  to 
be  held  as  ministers  or  licentiates  thereof^*' 
&e.  &e. 


Upon  reference  to  the  resolutions  of  the 
synod  held  at  Berwick,  mentioned  in  the  act 
of  the  Assembly  of  the  2nd  of  June  1845,  it 
would  be  found  that  there  is  nothing  in  them 
which  imports  secession  from  the  Church  of 
Scotland  on  the  part  of  the  individual  mem- 
bers at  the  synod,  except  what  is  involved 
in  adherence  to  the  Free  Church  and  (I  do 
not  know  whether  the  observation  is  worth 
making)  that  before  the  act  of  the  2nd  of 
June  the  connexion  which  in  1836  was 
formed  between  the  Established  Church  of 
Scotland  and  the  Presbytery  of  Berwick 
was  dissolved. 

The  next  question  then  is,  whether  Mr. 
Murdoch  has  so  acted  as  to  have  brought 
himself  within  the  scope  of  the  act  of  the 
General  Assembly  of  the  2nd  o'f  June.  If 
this  question  be  identical  with  the  question 
whether  Mr.  Murdoch's  avowed  opinions 
are  those  of  the  Free  Church  or  of  the 
Established  Church  of  Scotland,  there  is 
not,  as  it  appears  to  me,  any  room  for 
doubt ;  but  as  the  evidence  appears  to  me 
to  prove  this,  and  a  great  deal  more,  I  will 
not  embarrass  the  case  by  making  Mr.  Mur- 
doch's private  opinions  a  matter  of  separate 
consideration.  If  it  be  necessary  to  decide 
the  point,  I  think  Mr.  Murdoch  must  be 
considered  as  an  adherent  to  the  resolutions 
of  the  16th  of  April  1844,  which,  by  the 
act  of  the  General  Assembly  of  the  2nd  of 
June,  is  declared  to  have,  ipso  facto,  dis- 
solved his  connexion  with  the  Established 
Church  of  Scotland.  The  fact  that  he  holds 
the  opinions  of  the  Free  Church  is  a  step 
only  in  the  proof  of  the  adherency,  and  those 
opinions  and  the  charge  of  adherency  ap- 
pear to  roe  incontestibly  proved  by  Mr. 
Murdoch's  letter  of  the  8th  of  September 
1 843,  in  answer  to  the  plaintiffs'  letter  of 
the  preceding  day,  by  the  admissions  in  his 
answer,  which  was  read  by  the  plaintiffs  as 
evidence  in  support  of  their  case,  by  the  part 
which  he  took  in  the  proceedings  of  the  16th 
of  April  1844,  by  his  connexion  with  the 
Synod  and  Presbytery  of  Berwick,  and  by  the 
part  taken  by  him  in  the  controversy  relai* 
ing  to  the  Free  Church  and  the  Established 
Church  of  Scotland.  A  man  adheres  to  an 
opinion  when  he  remains  firmly  fixed  in 
that  opinion;  he  adheres  to  a  resolution 
when  being  present  at  the  meeting  at  which 
the  resolution  is  come  to,  he  assents  to  it 
and  gives  it  the  authority  of  his  voice  and 
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sanction.  No  particular  form  of  doing  this 
can  be  requisite.  The  Judge  who  has  to 
decide  the  case  must,  as  a  juryman,  decide 
upon  the  evidence  of  the  case,  whether  the 
party  charged  with  adherency  is  or  not  proved 
to  have  adhered  in  the  sense  above  ex- 
plained. In  The  Attorney  General  v.  Munro 
the  Vice  Chancellor  (Knight  Bruce)  argued 
that  part  of  the  case  in  that  way.  He  re- 
viewed the  several  acts  of  Mr.  Munro  for 
the  purpose  of  seeing  whether  the  charge  of 
adherency  made  against  that  gentleman  was 
or  not  substantiated,  and  concluded  by  ob- 
serving that  the  whole  of  the  evidence  was 
to  the  effect  that  Mr.  Munro's  opinions  and 
acts  had  convinced  him  that  Mr.  Munro  had 
placed  himself  in  the  predicament  of  ad- 
herency stated  in  the  act  of  the  General 
Assembly  of  the  2nd  of  June.  The  acts  of 
Mr.  Munro  in  that  case  upon  which  the 
opinion  of  the  Court  was  founded  were 
more  numerous  than  are  those  upon  which 
I  found  my  opinion  in  the  present  case; 
but  that  is  not  the  question.  In  the  ab- 
sence of  denial  or  explanation  on  the  part 
of  Mr.  Murdoch,  I  cannot  but  regard  him 
as  an  adherent  to  the  resolutions  of  the 
16th  of  April,  to  which  the  act  of  the 
General  Assembly  refers.  I  find  no  such 
denial  or  explanation  as  can  take  away  the 
effect  of  the  acts  referred  to,  as  they  bear 
on  Mr.  Murdoch's  position  with  respect  to 
the  Established  Church  of  Scotland ;  and 
as  no  change  in  Mr.  Murdoch's  opinion  is 
suggested,  I  must  consider  his  opinions  as 
being  the  same  now  as  they  were  in  April 
1844.  But  in  a  case  like  the  present  in 
which  I  am  called  upon  to  administer  the 
trusts  of  a  charity,  1  am  not  prepared  to 
admit  that  it  is  necessaiy  for  Uie  plaintiffs 
to  prove  the  adherency  of  Mr.  Murdoch  to 
the  resolutions  of  the  16th  of  April,  assum- 
ing (as  I  now  do)  that  no  person  is  eligible 
to  or  entitled  to  retain  the  oflice  of  minister 
of  the  Low  Meeting-house  at  Berwick  whose 
opinions  and  acts  constitute  a  disqualification 
for  the  oflfice  of  minister  of  the  Established 
Church  of  Scotland.  It  appears  to  me  that 
the  Attorney  General  and  the  plaintiffs  have 
proved  enough  if  they  have  proved  that 
Mr.  Murdoch  is  under  such  a  disqualifica- 
tion. The  act  of  the  Assembly  of  the  2nd 
of  June  was  addressed  to  particular  subjects, 
namely,  the  acts  of  particular  ministers  of 
the  Church  of  Scotland  in  adhering  to  the 


resolutions  of  the  16th  of  April ;  but  the 
offence  was  not  one  of  form.  It  consisted 
in  the  public  declaration  of  particular  opin- 
ions, which  opinions  so  declared  operated 
in  the  way  pointed  out  by  the  act  of  As- 
sembly. If  I  find  these  opinions  enter- 
tained and  openly  declared  and  acted  upon 
by  Mr.  Murdoch,  can  I  (upon  the  assump- 
tion which  I  now  make)  avoid  holding  that 
he  is  disqualified  for  the  ofiSce  of  minister  or 
licentiate  of  the  Established  Church  of  Scot- 
land, and  consequently  no  longer  qualified 
to  hold  the  ofiSce  of  minister  of  the  Low 
Meeting-house  at  Berwick,  only  because  the 
Attorney  General  and  the  plaintiffs  may  not 
have  succeeded  in  proving  his  adherency  to  the 
resolutions  of  the  16th  of  April  ?  The  argu- 
ment must  be,  that  an  act  of  Assembly  or  some 
ecclesiastical  judicatory  is  necessary,  and  that 
this  Court  cannot  incidentally  determine 
that  Mr.  Murdoch's  opinions  and  acts  dis- 
qualify him  for  the  office  of  minister  of  the 
Established  Church  of  Scotland,  however 
plainly  and  publicly  those  opinions  may  be 
declared.  I  cannot  think  that  such  a  conclu- 
sion would  be  right.  In  this  case  I  consider 
the  evidence  as  proving  beyond  dispute  that 
Mr.  Murdoch  is  a  member  of  ihe  Free 
Church  of  Scotland.  I  cannot  consider  that 
point  as  being  really  at  issue  in  this  cause  ; 
and  if  that  be  so,  the  consequence  must  be 
in  this  suit  the  same  as  if  adherency  to  the 
resolutions  of  the  16th  of  April  had  been 
(as  in  fact  I  think  it  really  is)  proved.  I 
adhere  to  the  opinion  I  expressed  in  Welshes 
case.  In  the  above  conclusion  my  judg- 
ment may  possibly  have  erred ;  but  since  I 
have  read  the  judgment  in  The  Attorney 
General  v.  Munro,  I  have  considered  that 
case  as  settling  every  point  which  is  neces- 
sary for  the  decision  of  the  present  case. 
Upon  the  question  of  facts,  so  far  as  I  have 
hitherto  considered  them,  I  think  the  evi- 
dence satisfactory. 

I  come  now  to  that  part  of  the  case  upon 
which  the  struggle  arises,  namely,  that  which 
relates  to  the  trusts  of  the  Low  Meeting- 
house at  Berwick,  and  upon  this  part  of  the 
case  I  will  not  deny  the  existence  of  consi- 
derable difficulty.  Strange  as  it  may  seem, 
the  history  of  Dissent  appears  to  shew  that 
the  objection  entertained  by  Dissenters  to 
tests  and  subscriptions  was  so  strongly  felt 
by  all,  that  it  would  almost  appear  to  have 
been  a  sufficient  bond    of  union  between 
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different  denominations  and  classes  of  Dis- 
senters against  the  Established  Church, 
however  much  the  Dissenters  may  have 
differed  amongst  themselves.  Lady  Hew^ 
ley*s  ciue  is  in  point.  The  bequest  in  her 
will  was  held  to  be  a  bequest  to  Protestant 
Dissenters,  and  it  was  decided,  without  refer- 
ence to  Lady  Hewley's  religious  opinions, 
that  three  distinct  classes  of  Dissenters-* 
namely,  Presbyterians,  Baptists,  and  Inde- 
pendents were  objects  of  her  bounty.  I 
need  not  pursue  this  point  further;  but 
however  this  may  be  in  the  case  of  a  gen- 
eral bequest  to  Protestant  Dissenters,  I 
cannot  very  readily  come  to  the  conclu- 
sion that  a  particular  congregation  building 
a  meeting-house  for  their  own  use  can  have 
intended  the  same  thing,  and  considered 
it  a  matter  of  indifference  whether  the 
minister  they  elected  was  a  Presbyterian, 
Baptist,  or  Independent.  Any  of  the  classes 
of  Dissenters  may  think  it  right  to  permit 
a  minister  lDf  a  different  denomination  of 
Dissenters  to  fill  the  pulpit ;  but  it  is  quite 
another  thing  to  suppose  that  an  existing 
congregation  would  not  require  some  more 
positive  standard  of  truth  than  the  mere 
exclusion  of  tests  and  subscription. 

In  this  case,  however,  it  was  said,  that  the 
terms  of  the  foundation  deed  decided  the 
question,  and  shewed  that  the  trusts  of  the 
Low  Meeting-house  at  Berwick  were  trusts 
for  Protestant  Dissenters  generally.  To 
that  argument  I  was  opposed  at  the  hearing 
of  the  cause,  and  to  the  opinion  I  then 
foiroed  I  still  adhere.  The  deeds,  which 
are  said  to  evidence  the  trusts,  are  four  in  num- 
ber. The  first  were  dated  the  2l8tand  22nd 
of  May  1719,  by  which  the  parcel  of  land 
npon  which  the  Low  Meeting-house  at 
Berwick  was  afterwards  erected  and  now 
stands,  was  conveyed  to  trustees  for  the  use 
of  an  existing  congregation  of  Protestant 
Dissenters.  The  existence  of  this  congre- 
gation appears  to  be  carried  back  as  far  as 
the  year  1686,  and  in  1719  John  Turner 
was  minister  of  the  congregation.  There  is 
nothing  in  the  language  of  this  deed  which 
appears  to  throw  any  light  upon  the  subject 
of  the  present  inquiry.  In  July  or  August 
1784  it  became  necessary  to  appoint  new 
trustees  of  the  Low  Meeting-house  at  Ber- 
wick ;  and  by  indentures  of  the  29th  and 
80th  of  July  1784  the  surviving  trustees  of 
^'deed  of  1719,  conveyed  the  property  to 


other  trustees,  who,  by  indentures  of  the 
1st  and  2nd  of  August  1784,  reconveyed  to 
the  old  and  some  new  trustees,  upon  tcust, 
for  the  congregation  to  whom  the  Low 
Meeting-house  at  Berwick  then  belonged. 
In  the  deed  of  July  1784,  the  Low  Meeting- 
house at  Berwick  is  described  as  a  house 
then  used  as  a  meeting-house  for  a  congre- 
gation of  Protestant  Dissenters.  The  same 
description  is  applied  to  the  Low  Meeting- 
house at  Berwick  in  the  deed  of  the  1st 
and  2nd  of  August  1784.  By  indenture 
of  lease  and  release  of  the  9th  and  10th 
of  January  1766,. the  Low  Meeting-house 
at  Berwick  was  again  conveyed  to  new 
trustees.  In  that  deed,  which  recites  the 
prior  deeds  of  August  1784,  Stow,  who  was 
a  party  to  those  deeds  of  1784,  declared  that 
the  Low  Meeting-house  at  Berwick  had 
been  conveyed  by  the  indentures  of  August 
1 734,  upon  trust  only,  and  to  and  for  the 
people  and  congregation  of  Protestant  Dis- 
senters then  known  by  the  name  of  the 
Congregation  or  People  belonging  to  the 
Rev.  Master  John  Turner,  and  to  and  for 
no  other  use,  intent,  or  purpose  whatsoever; 
and  by  the  indentures  of  1766  the  Low 
Meeting-house  at  Berwick  was  conveyed 
to  new  trustees,  in  trust,  for  the  people  or 
congregation  then  lately  belonging  to  the 
said  John  Turner,  and  whereof  John  Gard- 
ner (party  to  the  deeds  of  1766)  was  then 
pastor  or  minister,  and  in  the  trust  and  con- 
fidence that  the  trustees  to  whom  the  Low 
Meeting-house  was  thereby  conveyed  should 
permit  the  same  to  be  used,  occupied,  and 
enjoyed  as  and  for  a  meeting-house  or  place 
for  the  assembly  of  a  particular  church 
or  congregation  for  the  worship  or  service 
of  God,  by  the  society  or  congregation  of 
Protestant  Dissenters,  known  by  the  name 
of  the  Congregation  late  belonging  to  the 
said  John  Turner,  and  whereof  the  said  John 
Gardner  was  then  the  pastor  or  minister, 
and  for  the  use  and  convenience  of  all  such 
others  as  should  thereafter  come  into  and 
join  the  said  society  and  attend  the  worship 
of  God  in  the  said  place,  and  should  con- 
tribute and  pay  towards  the  support  of  the 
minister  for  the  time  being  of  the  said  con- 
gregation, and  towards  keeping  the  said 
meeting-house  in  repair.  In  this  deed  was 
contained  a  power  of  appointing  new  trus- 
tees, and  the  qualification  of  persons  so  to 
be  appointed  trustees  is  described  as  follows : 
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soch  sober  and  religious  persons  being  Pro- 
testant Dissenters  of  good  credit  and  repu- 
tation, and  also  mennbersof  tbe  said  meeting- 
house, and  contributors  towards  the  support 
of  the  pastor  thereof  for  the  time  being  as 
were  most  likely  to  defend,  perform,  and 
promote  the  trusts  thereinbefore  expressed. 
New  trustees  have  from  time  to  time  been 
since  appointed,  but  in  none  of  tbe  deeds  of 
later  date  than  1766  is  anything  found  to 
alter  the  argument  as  it  stands  upon  the 
deeds  I  have  already  noticed. 

The  argument  for  Mr.  Murdoch,  and  those 
who  take  part  with  him,  was,  that  the  deeds 
above  cited  shew  that  the  trusts  of  the  Low 
Meeting-house  at  Berwick  were  trusts  for 
Protestant  Dissenters  generally ;  that  I  must 
refer  the  deeds  of  1734  and  1766  back  to  the 
year  1719,  when  the  land,  upon  which  the 
Low  Meeting-house  at  Berwick  was  built, 
was  conveyed  to  trustees  for  the  use  of  an 
existing  congregation  of  Protestant  Dis- 
senters, and  treat  the  whole  as  a  foundation 
deed  declaring  a  trust  for  a  congregation  of 
Protestant  Dissenters  generally,  and  not 
Protestant  Dissenters  of  any  particular  de- 
nomination. 

If  this  argument  were  well  founded — (and 
for  the  purposes  of  the  argument,  I  will 
suppose  all  the  deeds  to  be  of  the  same 
date,  viz.,  1719) — if  this  argument  were 
sound,  and  if  these  trusts  are  to  be  taken  as 
the  trusts  upon  which  the  property  was 
originally  acquired,  and  to  which  it  was 
dedicated  in  1719,  it  would  follow  that 
Presbyterians,  Baptists  and  Independents 
were  alike  included  in  the  trusts  of  the 
deeds.  I  have  heard  nothing  to  satisfy  me 
that  those  trusts  have  been  varied  by  any- 
thing that  has  since  taken  place,  but  I 
am  satisfied  the  argument  is  not  sound. 
There  is  a  fallacy  in  confounding  words  of 
gift  with  words  of  recital.  A  gift  to  Pro- 
testant Dissenters  would,  according  to  the 
decision  in  Lady  Hewley^s  case,  include 
Presbyterians,  Baptists  and  Independents; 
but  a  gift  to  an  existing  congregation  of 
Protestant  Dissenters  raises  a  very  different 
question  as  to  the  parties  for  whose  benefit 
it  is  intended.  The  simple  gift  raises  the 
question,  what  is  meant  by  the  words  "Pro- 
testant Dissenters."  The  recital  raises  the 
question,  of  what  class  of  persons  did  the 
congregation  of  Master  John  Turner  consist  ? 
To  those  persons  the  deeds,  by  the  recitals 


they  contain,  shew  the  property  in  ques^n 
to  belong ;  and  it  would  be  a  violation  of 
every  rule  of  construction  and  common 
sense  to  say  that  the  words  of  the  deeds  in 
question  were  equivalent  to  a  declaration  of 
trust  in  favour  of  Protestant  Dissenters  of 
every  denomination,  if,  in  fact,  as  the  informa- 
tion and  bill  allege,  the  congregation  of  John 
Turner  was  a  congregation  of  Presbyterian 
Protestant  Dissenters,  in  as  strict  connexion 
as  was  practicable  with  tlie  Established 
Church  of  Scotland.  Upon  this  point  of 
the  case  I  cannot  bring  myself  to  think  there 
is  reasonable  ground  for  doubt  The  ques- 
tion is  as  to  the  character  of  the  congrega- 
tion of  Master  John  Turner.  With  respect 
to  the  clause  in  the  deed  of  1766,  for  the 
appointment  of  new  trustees,  it  does  not, 
upon  consideration,  alter  the  view  I  have 
abready  taken,  although  at  the  time  of  tbe 
argument  it  appeared  to  me  to  weaken  in 
some  degree  the  observations  arising  upon 
the  other  part  of  the  deeds.  But  this  I  now 
think  it  does  not ;  for  the  qualification  re- 
quired in  the  persons  to  be  appointed  new 
trustees,  refers  back  to  the  anterior  parts  of 
the  deeds  and  the  trusts  thereby  declared, 
which  raises  the  same  question  as  before : 
what  was  the  character  of  the  congregation 
of  Master  John  Turner  ?  The  requisition 
is  that  the  trustees  shall  be  not  only  Pro- 
testant Dissenters,  but  members  of  the  con- 
gregation. 

Another  point  much  dwelt  upon  in  argu- 
ment was,  the  sense  to  be  attached  to  the 
expression  found  in  the  information  and 
bill,  that  the  Low  Meeting-house  at  Ber- 
wick was  in  connexion  with  the  Established 
Church  of  Scotland.  In  criticizing  that 
expression,  I  think  the  Attorney  General 
and  plaintiffs  are  entitled  to  have  the  ex- 
pression read,  as  if  they  had  invariably 
used  the  expression  "in  as  strict  a  con- 
nexion with  the  Established  Church  of 
Scotland  as  was  practicable"  ;  and  the  mean- 
ing of  the  information  and  bill  in  this  respect 
(whether  proved  or  not  is  another  question) 
appears  to  me  to  be  free  from  doubt.  Their 
case  is,  that  the  congregation  of  Master 
John  Turner  was  a  congregation  of  Presby- 
terian Dissenters;  that  the  Established 
Church  of  Scotland  was  their  model,  and 
that  they  were  in  as  close  connexion  with 
that  Church  (taking  their  ministers  from  it, 
and  submitting  to  its  jurisdiction)  as  was 
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compatible  with  the  fact,  that  the  Low 
Meeting-house  at  Berwick  was  locally  sita- 
ated  beyond  the  jurisdiction  of  the  Esta- 
blished Church  of  Scotland.  An  illustration 
of  this  is  found  in  the  proceedings  which 
took  place  at  the  constitution  of  the  English 
Presbytery  of  Berwick,  and  in  the  later  pro- 
ceedings by  which  the  connexion  between 
the  Presbytery  of  Berwick  and  the  Esta- 
blished Church  of  Scotland  was  afterwards 
dissolTed.  The  aptness  or  the  correctness 
of  the  expression  is  not  now  the  question, 
but  the  meaning  of  the  words  in  these 
pleadings ;  and  upon  that  I  cannot  bring 
myself  to  doubt,  that  an  actual  and  complete 
connexion  between  the  Low  Meeting-house 
at  Berwick  and  the  Established  Church  of 
Scotland,  such  as  would  make  the  former 
an  integral  part  of  the  latter,  might  not  be 
practicable  by  reason  of  the  locality  of  the 
former,  and  the  limits  of  the  jurisdiction  of 
the  latter ;  but  the  connexion  was  to  be  as 
complete  as  this  and  perhaps  some  other 
difficulties  would  admit  of. 

The  next  question  then  is,  what,  upon 
the  eyidence  in  the  cause,  was  the  character 
of  the  congregation  of  Master  John  Turner, 
in  1719  ?     Was  it  a  congregation  of  Pro- 
testant Dissenters,  composed  indifferently 
of  Presbyterians,  Baptists  and  Independents, 
or  was  it  a  congregation  of  Presbyterian 
Dissenters  in  this  sense,  that  the  established 
Church  of  Scotland  was  the  model  of  the 
Low  .Meeting-house  at  Berwick,  and  that 
'Bo  one  was  eligible  to  be  minister  of  the 
Low  Meeting  -  house   at   Berwick,  whose 
opinions  disqualified  him  for  the  office  of  a 
minister  of  the  Established  Church  of  Scot- 
land ?      In  giving  my  answer  to  this  ques- 
tion, I  shall  (without  going  into   details, 
which  would  really  be  useless)  refer  briefly 
to  the  leading  grounds  upon  which  my  opi- 
nion has  been  formed.    One  is,  that  ihe  all 
bnt  uniform,  if  not  uniform,  practice  of  the 
congregation  has  been  to  elect  ministers  who 
were  licentiates  of  the  Established  Church 
of  Scotland.     The  accidental  election  of  a 
minister  not  being  such  licentiate  or  minis- 
ter would  not,  in  my  opinion,  affect  the 
inference  to   be  drawn   from   an   uniform 
practice,  unless  it  were  distinctly  proved 
that,   in    the    excepted    case,   the  person 
elected    was    not   a    Presbyterian,   but  a 
dissenter  of  a  different  denomination,  and 
I  cannot  consider   that    any   such   proof 


has  been  given  in  the  present  cause.  A 
second  point,  which  I  cannot  but  think  im- 
portant, is  the  practice  of  the  congregation 
of  the  Low  Meeting-house  at  Berwick, 
proved  to  be  almost  uniform,  of  sending 
for  a  minister  to  some  Scotch  Presbytery 
when,  from  the  illness  of  their  own  minis- 
ters, or  other  accidental  circumstances,  occa- 
sion required  they  should  supply  the  absence 
of  their  own  ministers.  The  third  and  last 
point  I  shall  notice  is,  the  direction  of  the 
English  Presbyteries  by  the  General  As- 
sembly of  the  Established  Church  of  Scot- 
land, at  the  instance  of  the  former.  Com- 
bining this  with  the  admitted  connexion 
between  the  Low  Meeting  -  house  and  the 
Presbytery  of  Berwick,  I  cannot  but  con- 
clude that  I  have  in  1837  the  unqualified 
admission  of  the  congregation  of  the  Low 
Meeting  •  house  at  Berwick,  and  of  Mr. 
Murdoch  their  minister,  that  at  that  time 
the  Low  Meeting-house  at  Berwick  sought 
to  establish  and  did  establish  as  close  a 
connexion  with  the  Established  Church  of 
Scotland  as  was  practicable,  and  that  such 
connexion  was  maintained  by  the  congre- 
gation of  the  Low  Meeting-house  at  Ber- 
wick, until  the  disputes  arose  which  led  to 
the  formation  of  the  Free  Church. 

Opposed  to  this  were  certain  resolutions 
which,  on  the  9th  of  July  1809,  and  again 
on  the  7th  of  May  1821,  were  come  to  by 
the  congregation,  or  their  elders,  relating 
to  the  election  of  ministers  to  the  Low 
Meeting-house,  at  Berwick.  By  these 
resolutions  it  was  declared,  that  no  per- 
son could  be  admitted  as  a  candidate  unless 
he  had  been  educated  for  and  licensed  by 
the  Established  Church  of  Scotland.  Such 
resolutions,  it  was  said,  were  inconsistent 
with  the  idea  that  such  a  qualification  as 
the  resolutions  required  was  recognized  by 
the  congnregation  from  the  beginning.  I 
cannot  admit  the  force  of  that  argument. 
It  is  obvious  that  it  may  have  been  intend- 
ed for  a  much  more  limited  purpose  than 
that  of  introducing  for  the  first  time  minis- 
ters of  a  totally  different  denomination  from 
Presbyterians.  At  all  events,  I  cannot 
without  more  explanation  than  has  been 
offered  me,  give  to  these  resolutions  the 
sweeping  effect  which  the  defendants*  argu- 
ments require  me  to  do. 

Some  points  of  minor  importance  were 
pressed  upon  me ;  but  with  the  view  which 
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I  take  of  the  case  of  The  Attorney  General 
V.  Munro^  in  its  bearings  on  the  case  now 
before  me,  it  does  not  appear  to  me  that  I 
can  usefully  entertain  tlie  consideration  of 
any  other  points  than  those  I  have  already 
noticed. 

With  respect  to  the  trustees,  the  opinion 
I  have  expressed  respecting  the  position  of 
Mr.  Murdoch  involves  in  it  as  a  consequence, 
that  the  trustees  who  have  taken  part  with 
him  against  the  plaintiffs  have  in  fact  com- 
mitted, or  supported  Mr.  Murdoch  in  com- 
mitting, a  breach  of  trust.  But  I  have  felt 
bound  to  consider,  especially  with  a  view 
to  the  question  of  costs,  whether  the  case 
is  not  one  in  which  Mr.  Murdoch  and  the 
trustees  may  not  have  been  justified  in 
saying  that  they  were  entitled  to  have  the 
opinion  of  the  Court  upon  the  case,  and 
that  they  ought  not  to  be  charged  with  the 
costs  of  obtaining  that  opinion.  My  con- 
elusion,  however,  is,  that  the  trustees  who 
have  taken  part  with  Mr.  Murdoch  ought 
to  be  removed  and  new  trustees  appointed 
in  their  stead,  and  that  the  costs  ought  to 
follow  the  event  of  the  suit,  and  be  paid  by 
Mr.  Murdoch  and  the  trustees  who  have 
taken  part  with  him.  My  conclusion  upon 
this  point  is  founded  upon  this,  that  the 
real  question  between  the  partie's  has  been, 
not  whether  a  minister  who,  by  reason  of 
his  opinions  was  disqualified  for  being  a 
minister  of  the  Established  Church  of  Scot- 
land, was  qualified  for  being  a  minister  of 
the  Low  Meeting-house  at  Berwick,  but 
whether  Mr.  Murdoch  by  adhering  to  the 
Free  Church,  had  become  disqualified  for 
the  ministry  of  the  Established  Church  of 
Scotland.  In  this  view  of  the  case,  tliere 
is  nothing  to  distinguish  the  present  case 
from  The  Attorney  General  v.  Munro, 
either  upon  the  question  of  removing  the 
trustees,  or  upon  the  question  of  costs  of 
the  suit 

Upon  the  declaration  to  be  contained  in 
the  decree,  I  have  had  great  difiiculty,  for 
the  evidence  does  not  fully  satisfy  me  that 
the  foundation  deed  of  the  Low  Meeting- 
house requires  that  the  minister  should  be 
a  minister  of  the  Established  Church  of 
Scotland,  provided  his  opinions  upon  all 
matters  of  doctrine,  discipline  and  practice 
did  not  disqualify  him  from  being  such 
minister ;  but  I  see  no  means  of  securing 
the  due  performance  of  the  trusts  of  the 


Low  Meeting-house  at  Berwick,  except 
by  requiring  that  the  minister  shall  be  a 
minister  of  the  Established  Church  of  Scot- 
land. He  may  be  such  minister  defaeto^ 
and  yet  be  disqualified  for  being  a  minister 
of  the  Low  Meeting-house  at  Berwick; 
but  1  think  the  congregation  of  the  Low 
Meeting-house  are  entitled,  as  the  only 
means  of  securing  their  rights,  to  a  decla- 
ration that  the  minister  of  the  Low  Meeting- 
house must  be  a  minister  of  the  Established 
Church  of  Scotland. 


.} 


LAPRIMAUDAYE  V.  TEISSIER. 


M.R. 
Nov.  6,  7, 12 

Baron  and  Feme — Fund  in  Court — Wife 
surviving — Her  Right  to  Dividends  unre- 
ceived, 

A  testator  bequeathed  10,000/.  to  husband 
and  wifet  to  be  put  in  their  joint  names,  and 
that  of  his  executor ;  the  husband  and  wife 
to  enjoy  the  interest  during  their  joint  lives, 
or  the  life  of  the  survivor.  The  fund  was 
paid  into  court  to  the  credit  of  the  eause,—^ 
**  the  husband  and  wife,  their  stock  account.** 
There  were  dividends  unreceived  at  the 
death  of  the  husband  : — Held,  that  they  be^ 
longed  to  the  wife  by  survivorship, 

A  testator  bequeathed  to  Brook  Baines 
Hurlock  and  Charlotte  his  wife,  a  sum  of 
10,000/.  3/.  per  cent,  consolidated  or  re- 
duced annuities,  at  the  option  of  his  execu- 
tor, to  be  put  in  their  joint  names  and  that 
of  his  executor,  they  the  said  Brook  Baines 
Hurlock  and  Charlotte  his  wife  to  enjoy 
the  interest  thereof  during  their  joint  lives, 
or  the  life  of  the  survivor  of  them,  and  after 
their  decease,  if  any  children,  to  be  equally 
divided  amongst  them,  him  or  her,  if  only 
one ;  and  if  they  should  both  die  without 
is»ue  of  their  marriage,  the  10,000/.  was 
given  over.  By  the  decree  made  in  this 
cause,  on  the  4th  of  July  1811,  it  was  or- 
dered that  the  defendant  Stephen  Teissier 
should  transfer  into  court,  to  an  account  to 
be  entitled  '*  Brook  Baines  Hurlock  and 
Charlotte  his  wife,  their  stock  account,"  the 
sum  of  10,000/.  3/.  per  cent,  consolidated 
Bank  annuities,  and  it  was  ordered  that  the 
dividends  to  accrue  due  thereon  when  so 
transferred  should,  as  and  when  the  same 
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should  from  time  to  time  accme  and  become 
due,  be  paid  to  Brook  Baines  Hurlock  and 
Charlotte  hia  wife,  daring  their  joint  lives, 
and  to  the  survivor  of  them,  during  his  or  her 
life,  or  until  the  further  order  of  the  Court, 
and  after  their  decease  it  was  ordered  that 
any  person  or  persons  interested  therein  or 
entitled  thereto  should  be  at  liberty  to 
apply. 

Brook  Baines  Hurlock  departed  this  life 
in  March  1849,  leaving  his  wife  Char- 
lotte and  also  a  daughter  him  surviving. 
At  that  time  the  sum  of  582/.,  for  four 
half-years'  dividends  was  unreceived,  and 
the  Accountant  General  refused  payment 
to  any  person  without  an  order  of  this  Court. 
The  widow  by  this  petition  now  asked 
that  the  arrears  of  income  which  had  accrued 
due  in  her  husband's  lifetime  might  be  paid 
to  her. 

Mr.  Leufin^  in  support  of  the  petition.-— 

A  gift  made  to  a  woman  who  was  married 

"was  a  gift  to  the  husband  and  wife,  and 

^hen  the  income  of  property,  in  which  the 

^fe  was  interested,  was  not  reduced  into 

possession  in   the  life  of  the  husband  it 

belonged  to  the  wife  by  survivorship,  and 

not  to  the  representatives  of  the  husband, 

or  his  assignee— fFf'/AfiMon  t.  Charlesworih 

(1)  and  Marsack  v.  Lyster  (2).     In  this 

ease  the  income  accrued  in  the  life  of  the 

husband,  and  was  not  reduced  into  posses- 

moTL,   The  will  and  the  order  for  paying  the 

money  into  court  created  a  joint  tenancy, 

Qnd  the  wife  became  entitled  to  the  unre- 

oeivcd  dividends  by  survivorship— Forfte* 

^.  Phipp»{p\  1  Rop.  Hu8.  and  Wife,  175, 

^17,  263,  and  the  power  of  the  husband  to 

x^eceiTe  the  income  could  not  extend  beyond 

bis  life. 

3fr.  MiUert  for  the  personal  representa- 
t.ives  of  the  husband. — This  was  not  a  ques* 
^on  of  joint  tenancy.  The  income  as  it  be- 
came due  was  an  interest  vested  in  the 
liusband ;  it  was  his  property,  and  he  might 
liave  assigned  or  charged  it.  A  gift  made 
to  husband  and  wife  could  not  be  treated  as 
the  separate  property  of  the  wife  only.  The 
cases  cited  applied  to  a  wife's  separate  pro- 
lierty,  and  to  ehoset  in  aetion^  which  might 
he  reduced  into  possession.     In  this  case 

(1)  10B«av.  324;  i.c  16  Law  J.  Rep.  (na) 
C1i«ac.  S87. 

(2)  10  Beav.  824. 
(S)  1  Bden,  ff02. 

Nbw  SaaiBs,  XIX^Cuivc. 


it  must  be  presumed,  that  a  gift  of  the 
dividends  was  made  to  the  husband  by  the 
wife,  and  that  the  title  of  the  husband  was 
complete  as  soon  as  they  became  due ;  he 
might  have  received  them,  but  he  did  not. 
In  Oglander  v.  Baston  (4),  a  sum  of  money 
was  awarded  to  the  husband,  and  though 
he  was  entitled  to  it  in  right  of  his  wife,  it 
was  held  to  pass  to  his  personal  representa* 
tive,  and  not  to  his  wife  by  survivorship-^ 
Beresford  v.  the  Archbishop  of  Armagh  (5), 
and  the  dividends  were  so  far  the  husband's 
property  that  no  account,  even  of  separate 
estate,  could  be  taken  further  back  than 
his  death — Dalbiac  v.  Dalhiac  (6),  and  in 
Atcheson  v.  Atcheson  (7),  this  Court  con- 
sidered that  the  husband,  under  a  devise 
similar  to  the  present,  had  an  interest  in  the 
income  separate  from  that  of  the  wife. 
Mr.  Lewin,  in  reply. 

The  Master  op  the  Rolls. — Assuming 
that  the  entry  in  the  Accountant  General's 
books  follows  the  order,  the  dividends  must 
be  carried  to  the  credit  of  the  husband  and 
wife,  and  the  survivor  of  them ;  in  that  case 
I  think  the  dividends  will  belong  to  the 
wife. 

Nov.  12. — Mr,  Miller  said,  he  had  pro- 
cured the  certificate  of  the  Accountant  Ge- 
neral, which  set  forth  "  That  there  is  remain- 
ing on  the  credit  of  this  cause  Brook  Baines 
Hurlock  and  Charlotte  his  wife,  their  stock 
account,  10,000/.,  and  in  cash  728/.  2«.  6d.** 

The  Master  op  the  Rolls. — I  think 
the  unreceived  dividends  belong  to  the  wife 
by  survivorship. 


M.R. 
May  29,  30,  31  ; 

June  1 ; 
Nov.  5. 


STURGE  V.  8TURGE. 


Deed  —  Fraud  —  Suppression  of  Faets^ 
Deed  obtained  by,  set  aside— Family  Com* 
promise, 

A  deed  obtained  from  a  tenant  in  tail  by 

(4)  1  Vem.  896. 

(5)  IS  Sim.  643;  b.  c  18  Law  J.  Rep.  (n.s.) 
Chanc.  235. 

(6)  leVes.  116. 

(7)  18  Law  J.  Rep.  (n.8.)  Chanc.  230. 

D 


18 


COURTS  OF  CHANCERY: 


[Nsw  Se&ies 


his  brothers,  without  adequate  consideration^ 
and  when  he  was  in  want  of  money,  and 
either  without  legal  advice  or  with  legal 
advice  meant  to  promote  the  wishes  and 
interest  of  those  with  whom  he  was  dealing, 
was  set  aside,  on  the  ground  that  the  plaintiff 
did  not  know  that  he  was  entitled  to  the 
whole  estate,  and  because  the  deed  was 
executed  without  disclosing  to  him  all  the 
material  facts,  which  were  known  to  his 
brothers,  and  because  there  was  reason  to 
suppose  that  the  plaintiff  was  actuaUy  misled. 

The  facts  of  the  case  are  sufficiently 
stated  in  the  judgment. 

Mr.  Turner  and  Mr.  Cairns,  for  the 
plaintiff. 

Mr.  De  Gex,  for  the  Earl  de  Grey,  a 
purchaser  of  a  portion  of  the  estate,  who 
had  not  completed  the  purchase  in  con- 
sequence of  a  notice  of  the  plaintiff's 
claim. 

Mr.  Roupell  and  Mr.  Smythe  appeared 
for  Thomas  Buckland. 

Mr.  Amyot  for  Joseph  Mill,  a  purchaser 
of  portions  of  the  estate,  who  bad  com- 
pleted his  purchases. 

Mr.  Lloyd  and  Mr.  Stinton  for  Elizabeth 
Buckland,  the  devisee  of  John  Seager 
Buckland,  deceased,  another  purchaser, 
who,  after  notice  of  the  plaintiff's  claim, 
completed  his  purchase.  They  cited— 
Stockley  v.  Stockley,  1  Yes.  &  B^  23. 
Harvey  v.    Cooke,  4  Russ.  34 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  84. 
Dunnage   v.    White,    1   Swanst.   137 ; 

s.  c.  1  Wils.  67. 
Brent  v.  Brent,  10  Law  J.  Rep.  (n.b.) 
Chanc.  84. 

Mr.  Bethell  and  Mr.  Follett,  for  Daniel 
Sturge  and  Tobias  Walker  Sturge,  who 
were  also  executors  of  Samuel  Sturge, 
deceased,  cited — 

Bridgman  v.  Green,  2  Ves.  sen.  627. 
Dent  V.  Bennett,  4  Myl.  &  Cr.  269 ; 
s.  c.  7  Sim.  539 ;  5  Law  J.  Rep.  (n.s.) 
Chanc.  58. 
Gordon  v.  Gordon,  3  Swanst.  400. 
Brqderick  v.  Broderick,  1  P.  Wms.  240. 

Mr.  Turner,  in  reply. 

The  Master  op  the  Rolls. — This  bill 
is  filed  by  William  Sturge  for  the  purpose 


of  setting  aside  a  deed,  dated  the  15th  of 
October  1 841 ,  which  he  says  he  was  inducefi 
to  execute  by  misrepresentation  and  fraud, 
without  any  consideration,  and  whilst  he 
was  ignorant  of  his  rights  to  the  property 
which  the  deed  purported  to  convey. 

The  case  is  as  follows : — On  the  1 0th  of 
July  1764,  the  property  in  question,  called 
the  Chilworth  estate,  was  devised  by  the 
will  of  William  Mill,  the  plaintiff's  grand- 
father, to  his  daughter  Elizabeth  Mill,  and 
upon  her  issue  lawfully  to  be  begotten, 
and  to  the  heirs  of  such  issue  for  ever; 
but  in  case  his  said  daughter  should  die 
without  issue  lawfrilly  begotten,  he  further 
devised  as  in  his  will  stated. 

The  testator  died  soon  after  the  date  of 
his  will,  leaving  his  daughter  Elizabeth 
surviving  him.      That  this  will  gave  an 
estate  tail  to  Elizabeth  Mill,  was  not  dis- 
puted in  the  argument  of  this  case.     In 
September   1785,    Elizabeth    Mill  being 
about  to  marry  Toby  Walker  Sturge,  the 
plaintiff's  father,  an  indenture  of  settle- 
ment, dated  the  14th  of  September  1785, 
was  executed  by  and  between  Elizabeth 
Mill  of  the  first  part,  Toby  Walker  Sturge 
of  the  second  part,  and  John  Player  and 
James  Hooper  of  the  third  part,  and  thereby 
it  purported  that  Elizabeth  Mill  conveyed 
the   estate   in   question,  which  is  in  the 
settlement  described  as  the  estate  devised 
by  William  Mill  to  her,  and  her  issue,  and 
the  heirs  of  such  issue  for  ever,  to  hold  to 
the  trustees   on   the  trusts  therein  men- 
tioned, which,  after  the  solemnization  of 
the  marriage,  were  for  the  husband  for  life, 
with  remainder  to  the  wife  for  life,  with 
remainder  to  such  uses  as  she  should  by 
deed  or  will  appoint.     No  fine  or  recovery 
was  levied  or  suffered,  the  marriage  took 
effect,  and  there  was  issue  surviving  at 
the  date  of  the  will  of  Elizabeth  Sturge 
five  sons  and  one  daughter.  The  sons  were 
William,     the    plaintiff,     the    defendants 
Daniel  and  Tobias  Walker  Sturge,  Samuel 
Sturge,  who  was  living  in  October  1841, 
but  died  on  the  15th  of  June  1846,  and 
John  Mill  Sturge,  who  died  in  September 
1 824,  in  the  lifetime  of  his  mother ;  and  the 
daughter  was  Hester  Sturge,  afterwards 
the  wife  of  John  Sergeant,  who  died  in 
September  1836,  in  the   lifetime  of  her 
father. 

Elizabeth  Sturge,  by  her  will,  dated  the 
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12tli  of  February  1821,  after  reciting  the 
settlement  of  the  14th  of  September  1785, 
gave  and  devised  unto  such  of  her  four 
younger  sons,  Samuel,  Daniel,  Tobias 
Walker,  and  John  Mill,  as  should  be  living 
at  the  time  of  her  death,  other  than  and 
except  such  of  her  said  sons  as  by  the 
death  of  the  plaintiff,  and  all  his  issue,  if 
he  should  have  any,  might  become  the 
eldest  son  and  heir  for  the  time  being  of 
herself  and  her  husband,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  from 
and  immediately  after  the  deaUi  of  her 
husband,  the  several  lands  comprised  in 
the  settlement,  together  with  certain  lease- 
holds, to  hold  the  same  unto  her  said  sons 
as  tenants  in  common,  and  to  their  heirs, 
executors,  administrators  and  assigns, 
subject  to  the  life  estate  of  her  husband, 
and  charged  with  one  full  fifth  part  of  the 
value  thereof,  to  be  invested  for  the  benefit 
of  her  daughter  Hester  and  her  children : 
and  she  declared  the  plaintiff  was  excluded 
from  any  benefit  of  her  said  devise,  because 
he  was  otherwise  well  provided  for.  The 
testatrix  died  on  the  25th  of  August  1825 
without  having  altered  her  will,  leaving 
Toby  Walker  Sturge,  her  husband,  sur- 
viving. 

It  is  said,  that  in  the  year  1827  Toby 
Walker  Sturge,  being  entitled  in  tail  to 
an  estate  called  Sodbury,  levied  a  fine 
and  executed  a  settlement,  whereby  that 
estate  was  limited  to  himself  for  life,  with 
remainder  to  the  plaintiff,  his  eldest  soU; 
in  fee;  and  that  in  the  years  1829  and 
1830,  the  plaintiff  borrowed  different  sums 
of  money  to  the  amount  in  the  whole  of 
3,500/.  on  the  security  of  his  interest  in 
that  estate.  It  is  further  stated,  that  in 
1833,  the  plaintiff  William  Sturge  having 
feuled  in  his  business,  became  so  reduced 
in  his  circumstances,  that  he  returned  to 
his  father's  house  and  lived  there  in  de- 
pendence upon,  and  supported  by,  him. 
On  the  25th  of  March  1841  the  father 
died,  having  first  made  a  wHl,  whereby  ha 
gave  all  his  real  and  personal  estate  to  his 
sons,  Samuel,  Daniel  and  Tobias  Walker, 
except  that  he  gave  to  the  plaintiff  a  legacy 
of  50/.  only,  stating  as  a  reason  that 
William  was  otherwise  well  provided  for, 
and  he  appointed  Samuel,  Daniel,  and 
Tobias  Walker  Sturge  executors  of  his 
will. 


The  father  was  eighty-five  years  of  age 
when  he  died,  and  the  bill  alleges  that  the 
plaintiff,  by  reason  of  his  having  mortgaged 
his  interest  in  the  Sodbury  estate  to  the 
amount  of  its  value,  had  not  at  the  time 
of  his  father's  death,  and  had  not  for  some 
time  before  any  means  of  support,  ex- 
cept such  as  were  and  had  been  allowed 
him  by  his  father;  that  he  had  never  inter- 
fered in  the  management  of  his  father's 
affairs  and  property,  and  it  is,  I  think, 
proved  that  at  the  time  of,  and  after,  his 
father's  death  the  plaintiff  was  in  needy 
circumstances.  It  appears  he  applied  to 
his  brother  for  pecuniary  assistance,  to 
enable  him  to  stock  the  &rm  at  Sodbury. 
The  plaintiff  was  discontented  with  the 
disposition  made  of  the  property  of  his 
&ther  and  mother,  and  after  considerable 
negotiation,  of  which  it  is  to  be  regretted 
the  full  particulars  do  not  appear,  and 
some  correspondence,  which  I  shall  have 
occasion  to  notice,  it  seems  to  have  been 
agreed  that  the  Chilworth  estate  should 
be  equally  divided  between  the  four 
brothers,  and  that  the  plaintiff,  who  was  in 
want  of  money,  should  sell  his  share  to 
the  other  three ;  and  on  the  15th  of  October 
1841,  the  parties  met  at  the  ofiice  of  Mr. 
Roberts,  a  solicitor,  to  execute  the  deed 
which  he  had  prepared;  and  accordingly 
an  indenture,  dated  the  15th  of  October 
1841,  and  made  between  the  plaintiff  of 
the  first  part,  Samuel  Sturge,  and  the 
defendants  Daniel  Sturge  and  Tobias 
Walker  Sturge  of  the  second  part,  and 
John  Roberts  of  the  third  part,  was  ex- 
ecuted by  those  parties.  The  deed  recited 
the  will  of  William  Mill  and  the  marriage 
of  Elizabeth  Mill  with  Toby  Walker 
Sturge,  and  after  stating  the  parties  of  the 
first  and  second  parts  to  be  the  surviving 
children  of  the  marriage,  and  that  they 
had  agreed  that  the  estate  should  be 
equally  divided  between  them,  and  that 
the  share  of  the  plaintiff  should  be  pur« 
chased  by  his  brothers  for  950/.,  it  was  wit- 
nessed, that  in  pursuance  of  the  agreement, 
and  in  order  to  defeat  all  estates  tail  by 
virtue  of  the  recited  will,  and  to  limit  the 
inheritance  in  fee  simple  to  the  uses  therein 
mentioned,  and  in  consideration  of  the 
sum  of  950/.  paid  by  Samuel,  Daniel  and 
Tobias  Walker  Sturge,  as  therein  men- 
tioned, the  plaintiff,  in  pursuance  of  the 
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4  &  5  Vict.  c.  21.  conveyed  the  estate  to 
J.  Roberts  in  fee,  for  the  uses,  in  eqnal 
thirds,  of  Samuel  Sturge,  and  the  defen- 
dants Daniel  and  Tobias  Walker  Sturge, 
as  tenants  in  common. 

This  is  the  deed  which  the  plaintiff  seeks 
to  set  aside.  He  says  he  executed  it 
under  a  misapprehension  of  his  rights,  and 
in  the  belief  that  he  was  conveying  only  a 
fourth  part  of  the  estate,  and  that  he  was 
not  aware  that  in  consequence  of  no  fine 
or  recovery  having  been  levied  or  suffered 
he  was  entitled  to  the  whole  estate.  He 
further  alleges,  that  he  executed  the  deed 
without  having  had  proper  legal  advice, 
that  the  real  facts  of  the  case  were  not 
disclosed  to  him,  and  that  he  was  at  the 
time  under  the  pressure  of  pecuniary  diffi- 
culties. It  is  to  be  observed  that  the  only 
title  recited  in  the  deed  is  the  title  derived 
under  the  will  of  William  Mill,  and  that 
the  only  consideration  given  to  the  plaintiff 
was  the  alleged  value  of  one- fourth  of  the 
estate. 

In  1843  Samuel  Sturge,  Daniel  Sturge, 
and  Tobias  Walker  Sturge  sold  the  estate 
at  Chilworth,  portions  of  which  were  pur- 
chased by  the  Earl  de  Grey,  Thomas 
Buckland,  Joseph  Mill,  and  John  Seager 
Buckland,  but  before  the  purchases  were 
completed,  the  plaintiff  William  Sturge 
gave  them  notice  that  he  disputed  the 
validity  of  the  deed  of  the  1 5th  of  October 
1841,  and  claimed  the  estate ;  but  in  con- 
sequence of  some  delay  in  filing  this  bill, 
which  was  caused  by  the  necessity  the 
plaintiff  was  under  of  first  submitting  his 
case  to  the  Society  of  Quakers,  at  their 
monthly  meetings,  and  subsequently  of 
obtaining  permission  to  institute  a  suit, 
and  again  by  the  death  of  Samuel  Sturge, 
John  Buckland  and  Joseph  Mill  completed 
their  several  purchases,  as  also  did  John 
Seager  Buckland,  who  subsequently  died 
having  devised  his  interest  to  Elizabeth 
Buckland. 

The  defendants,  not  now  denying  that 
the  plaintiff  was  entitled  to  the  whole 
estate  under  the  will  of  his  grandfather, 
William  Mill,  insist  that  he  was  perfectly 
aware  of  the  nature  of  his  rights  and  claims, 
that  he  executed  the  deed  with  the  full 
knowledge  of  its  contents  and  effect,  and 
that  it  was  a  compromise  of  family  differ- 
ences fairly  made  after  due  consideration, 


and  with  a  full  understanding  of  the  case  ; 
and  in  particular  they  say,  that  on  the  2nd 
of  April   1841,  and   almost  immediately 
after    the   testator's   death,    the    plaintiff 
required  to  see  and  was  shewn  a  copy, 
namely,  the  probate  copy,  of  the  will  of 
William  Mill,  and  at  that  time  insisted  on 
his  right  to  the  whole  estate  under  that 
will ;  and  that  on  the  15th  of  October  1841,^ 
the  deed  containing  an  accurate  recital  of 
the  will  of  William  Mill  was  read  over  to 
him,  and  that  he  perfectly  understood  it. 
These  allegations,  if  established,  would  be 
very  material,  and  it  is  necessary  to  ex« 
amine  carefully  the  evidence  in  support  of 
them,    which   I  have   done.      As  to  the 
meeting  of  the  2nd  of  April  1841 ,  the  only 
disinterested  person  who  was  present  was 
the  witness  Livett,  who  has  been  examined 
on  both  sides,  but  whose  recollection  is 
unfortunately    so  imperfect  that  the  im- 
portant facts  cannot  be  ascertained  from 
his  evidence.     The  documents  which  were 
material  with  reference  to  all  the  claims  then 
subsisting,  were — ^first,  the  will  of  William 
Mill ;  secondly,  the  settlement  made  on  the 
marriage  of  Toby  Walker  Sturge  and  Eliza- 
beth Mill;    thirdly,  the  will  of  Elizabeth 
Sturge,   and  fourthly,  the   will  of  Toby 
Walter  Sturge,  and  if  any  claim  was  made 
under  the  will  of  William  Mill  it  was  of  the 
utmost  importance  to  ascertain  whether  in 
contemplation  of  the  marriage  of  Elizabeth 
Mill,  or  on  any  other  occasion,  a  fine  had 
been  levied  or  a  recovery  suffered  of  the 
devised  estate.      As  to  the  circumstance 
with  regard  to  any  fine  or  recovery,  it  does 
not  appear  that  any  inquiry  had  at  that 
time  been,  or  was  then  tiiought  of  being 
made;    and    as  to   the   documents,    after 
repeatedly    considering    the    evidence    of 
Mr.  Livett,  I  find  it  impossible  to  collect 
from  it  what  were  the  documents  produced 
or  referred  to,  and  in  particular  whether 
the  probate  copy  of  the  will  of  William  Mill 
was  produced,  as  alleged,  by  the  defendants, 
and  if  so  whether  any  question  was  raised 
upon  its   construction  and  effect,  or  any 
claim  made  under  it,  and  upon  the  evidence 
of  Mr.  Livett,  I  am  of  opinion  that  it  is  not 
established  that  in  April  1841  the  plain- 
tiff knew  that  he  had  any  legal  claim  under 
the  will  of  his  grandfather  William  Mill, 
and  still    less  that  he   then   claimed  the 
whole  estate  under  that  will. 
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On  the  15th  of  October  1841,  at  the 
meeting  when  the  deed  was  executed,  there 
were  present  the  parties — the  plaintiff,  his 
brothers  Daniel  and  Tobias  Walker  Sturge, 
and  Mr.  Roberts,  and  the  attesting  witnesses 
were  Augustus  AJexander  and  Mr.  Johnson. 
Mr.  Alexander  states  that  before  the  deed 
was  executed,  the  draft  was  read  over 
aloud  by  himself  slowly  and  deliberately, 
and  that  whilst  the  same  was  so  read  the 
deed  was  held  by  the  plaintiff  and  one  of 
his  brothers,  who  attended  to,  and  fol- 
lowed, the  reading  of  the  draft,  but  beyond 
that  he  has  no  recollection  of  any  expla- 
nation having  been  given  to,  or  required 
by,  the  plaintiff  of  the  contents  or  effect  of 
the  deed. 

Now  I  am  of  opinion  that  this  evidence 
does  not  by  itself  establish  the  fact  that 
the  plaintiff  did  fully  understand  the  effect 
of  what  he  was  doing.  It  does  not  shew 
that  he  understood,  or  had  the  means  of 
understanding,  the  effect  of  the  will,  which 
was  recited  in  the  deed,  that  he  alone  was 
at  that  time  entitled  to  the  estate  tail  by 
the  will  devised  to  his  mother,  or  that  he 
was  (without  any  consideration  for  more 
than  a  fourth  part  of  the  estate)  then  con- 
veying,  or  about  to  convey,  away  his 
exclusive  right  to  the  whole. 

Mr.  Roberts  has  been  examined  as  a 
witness  for  the  plaintiff  and  for  the  defen- 
dants. In  his  evidence  for  the  defendants 
he  states  that  shortly  after  the  death  of 
the  father  (and,  as  it  seems,  in  April  1841, 
though  I  do  not  distinctly  recollect  the 
time),  the  defendant  Daniel  Sturge  consult- 
ed him  with  respect  to  a  question  which,  he 
says,  had  arisen  between  the  plaintiff  and 
his  brothers,  the  question  in  dispute  being 
that  the  plaintiff  claimed  the  whole  of  the 
estate  at  Chilworth,  and  his  brothers  dis- 
puted that  claim,  alleging  that  the  estate 
ought  to  be  equally  divided.  It  appears 
from  this  evidence  that  (whether  the  plain- 
tiff had  made  this  claim  or  not)  the  defen- 
dant Daniel  Sturge  informed  Mr.  Roberts 
that  he  had,  and  we  must  understand 
from  this  that  such  a  claim  might  be  made, 
and  he  asked  the  opinion  of  Mr.  Roberts 
upon  it,  upon  which  occasion  Mr.  Ro- 
berts cited  to  Daniel  Sturge  the  cases 
of  Loddington  v.   Kime  (1)   and  Doe  d» 


Cooper  V.  Collins  (2).  Mr.  Roberts,  though 
he  had  not  at  that  time  any  copy  of  the  will 
of  William  Mill,  yet  being  verbally  in- 
formed of  its  contents,  and  apparently 
knowing  the  effect  of  the  settlement,  and 
of  the  wills  of  Mr.  and  Mrs.  Sturge, 
expressed  himself  to  the  effect  that  it 
appeared  in  his  opinion  doubtful  what 
(having  regard  to  the  intention  of  the 
testator)  would  be  the  legal  construction 
put  upon  the  will,  such  legal  construction 
being  in  his  opinion  that  the  children  of 
the  daughter  Elizabeth  Sturge  should 
divide  the  estate  between  them.  This 
being  the  opinion  he  expressed,  he  says 
that  Daniel  Sturge  told  him  that  he  com- 
municated it  to  the  plaintiff.  He  then 
speaks  of  the  occasion  of  the  plaintiff  first 
calling  on  him  with  reference  to  the  dis- 
pute between  him  and  his  brothers,  and 
stating  his  claim  to  the  whole  of  the 
estate,  on  the  ground  of  the  whole  of 
the  estate  being  given  to  William  Mill's 
daughter  and  her  issue.  I  regret  that 
Mr.  Roberts  has  not  stated  the  time  when 
the  plaintiff  first  called  upon  him  with 
reference  to  the  dispute.  The  impression 
on  my  mind  is  that  he  refers  to  October 
1841,  shortly  before  the  execution  of  the 
deed,  and  he  says  that  he  saw  the  plaintiff 
and  the  defendants,  at  different  times,  on 
the  subject,  but  not  together,  and  that, 
having  regard  to  the  intention  of  the  tes- 
tator (William  Mill)  or  to  the  intention 
or  understanding  of  their  father  and  mo- 
ther, he  advised  the  plaintiff  and  the 
defendants  that  it  would  be  better  to  com- 
promise the  matter  by  settling  among 
themselves,  by  reason  that  litigation  was 
attended  by  expense.  He  says  that  he 
fully  discussed  the  question  in  dispute 
with  the  plaintiff  alone,  and  then  referred 
to  and  quoted  the  cases  he  had  before 
mentioned ;  he  is  not  aware  that  he  said 
anything  about  conflicting  decisions,  but 
he  told  the  plaintiff  what  he  conceived  to 
be  the  intention  of  the  testator ;  he,  from 
the  first,  understood  that  the  defendants 
wished  the  estate  to  be  divided  equally 
among  them  all,  which  arrangement  or 
proposal  was,  in  his  opinion,  and  having 
regard  to  the  situation  of  the  family,  a  fair 
and  proper  proposal   or  airangement  for 


(1)  2  Salk.  224. 
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the  plaintifT  to  accept,  as  it  appeared  the 
best  which  the  particular  circumstances 
of  the  case  admitted  of.  He  says  that  he 
advised  the  plaintiff  to  consult  some  other 
professional  person  respecting  the  con- 
struction of  the  will,  and  that  two  or  three 
days  afterwards  the  plaintiff  told  him  that 
he  had  consulted  other  lawyers,  and  had 
made  up  his  mind  on  the  subject,  and  he 
then  gave  directions  to  prepare  a  deed, 
conveying  all  his  interest  in  the  estate, 
which  he  agreed  to  divide,  to  his  brothers ; 
the  consideration  of  such  deed  to  be  re- 
served. 

It  seems  from  this  evidence  that  the 
plaintiff  had  at  least  some  opportunities  of 
taking  other  advice  on  the  subject;  and 
the  deed  having  been  read  over,  as  Mr. 
Roberts  states,  which  agrees  with  what  is 
stated  by  Mr.  Alexander,  Mr.  Roberts 
takes  upon  himself  to  state  that  the  plain- 
tiff fully  understood  it ;  but  it  does  not 
appear  that  in  &ct  the  plaintiff  ever  did 
consult  any  other  professional  person  on 
the  subject ;  it  does  not  appear  even  that 
he  had  any  proper  means  of  taking  advice 
on  the  construction  of  his  grandfather's 
will,  and  it  is  clear  that  he  had  no  proper 
means  of  taking  advice  on  the  proposed 
deed,  for  Mr.  Roberts  states  in  cross- 
examination  that  the  plaintiff  never  to  his 
knowledge  or  belief  obtained  from  him,  or 
applied  for  a  draft  or  copy  of  the  deed, 
and  that  he  never  promised  or  undertook 
to  furnish  him  with  a  draft  or  copy  of  it. 
Whatever,  therefore,  might  be  the  advice 
of  Mr.  Roberts  as  to  consulting  another 
professional  person,  it  is  clear  that  Mr. 
Roberts  thought  the  plaintiff  should  be 
contented  with  such  advice  as  could  be 
taken  upon  his  own  knowledge  and  state- 
ment of  the  case,  without  reference  to  writ- 
ten documents.  Now,  in  a  case  like  this, 
I  think  it  was  the  duty  of  the  brothers,  and 
of  Mr.  Roberts,  who  was  their  legal  ad- 
viser, to  see  that  the  plaintiff,  who  was,  or 
(in  regard  to  the  doubts  of  Mr.  Roberts) 
might  be  entitled  to  the  whole  estate,  and 
who  was  called  upon  to  alienate  the  whole 
for  the  alleged  value  of  a  fourth  part,  to 
take  care  that  the  plaintiff  did  clearly  un- 
derstand what  his  right  was,  and  what  he 
was  doing.  In  the  circumstances  in  which 
they  were  placed,  I  think  it  was  the  duty 
of  the  plaintiff's  brothers,  and  of  Mr.  Ro- 


berts, to  see,  and  be  able  to  shew  that  the 
plaintiff  did  in  fact  receive  and  act  upon 
independent  advice  as  to  his  rights,  and 
that  he  parted  with  his  rights  with  perfect 
knowledge,  and  on  deliberation  founded 
on  that  knowledge. 

On  considering  the  evidence  of  Mr.  Ro- 
berts, in  many  places  very  ambiguously 
expressed,  I  own  that  I  am  not  satisfied 
from  it  that  the  plaintiff  imderstood,  or 
ever  had  communicated  to  him  the  true 
state  of  the  case.  He  may  have  known 
the  opinion  of  Roberts,  and  I  collect  from 
the  evidence,  and  the  conduct  of  Roberts, 
as  stated  by  himself,  that  in  his  opinion 
the  wills  of  Elizabeth  and  Toby  Walker 
Stui^e  were  not  legally  operative;  that 
the  title  to  the  property  was  that  which 
was  given  by  William  Mill,  under  which 
the  surviving  children  of  Elizabeth  Sturge 
were  entitled  in  equal  shares,  that  such  at 
least  in  Roberts's  opinion  was  the  inten- 
tion, but  there  was  some  doubt  upon  the 
legal  construction.  I  make  no  remark 
upon  this  opinion,  for  however  strange 
and  inconsistent  with  the  documents  and 
with  the  acts  done  it  may  seem,  Mr.  Ro- 
berts may  have  very  innocently  Mien  into 
an  error,  and  his  mistake  might  not  by 
itself,  and  in  the  absence  of  other  circum- 
stances, have  made  the  deed  invalid.  He 
admits,  however,  that  the  legal  operation 
of  the  will  was,  in  his  opinion,  doubtful, 
and  I  do  not  find  that  his  doubt  in  this 
respect  (which  was  communicated  to  the 
defendants),  was  ever  communicated  to  the 
plaintiff.  He  says,  in  substance,  that  the 
plain  tiff  claiming  the  whole,  but  his  brothers 
wishing  an  equal  division,  he,  Mr.  Roberts, 
thought  it  a  fair  proposal  to  comply  with 
that  wish,  without  securing  to  the  plaintiff 
any  compensation  for  the  greater  right,  to 
which,  if  Mr.  Roberts's  doubts  were  well 
founded,  he  was  entitled. 

Having  considered  the  effect  of  the 
evidence  of  Mr.  Roberts,  it  is  proper  to 
look  at  the  evidence  of  facts  before  the 
date  of  the  letters,  written  by  the  defendant 
Daniel  to  the  plaintiff  on  the  subject  of  his 
claims.  The  statement  now  made  by  the 
defendants  is,  that  the  will  of  William  Mill 
was  known  to  the  plaintiff  on  the  2nd  of 
April,  and  that  the  plaintiff  thus  claimed 
to  be  entitled  to  the  whole  estate  under 
the  will.     However  this  was,  the  plaintiff 
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wai  dissadBfied  with  his  position  after  his 
father's  death,  and  his  brothers  intimated 
an  intention  of  doing  what  they  could  to 
satisfy  him.  They  at  least  knew  that  a 
question,  which  Mr.  Roberts  thought  doubt- 
M,  arose  upon  the  will  of  William  Mill. 
It  does  not  appear  that  Mr.  Roberts  had 
any  doubt  that  the  estate  did  not  pass  by 
the  will  of  Mrs.  Sturge,  but  he  had  some 
doubt  whether  all  the  surviving  children 
were  not  entitled  under  the  will  of  William 
Mill.  The  question,  according  to  the  view 
of  Mr.  Roberts,  as  I  collect  it  from  his  evi- 
dence and  conduct,  was,  whether  in  the 
absence  of  a  fine  or  recovery  the  estate 
belonged  to  the  plaintiff,  as  heir  in  tail,  or 
passed  by  the  limitation  in  the  will  to  all 
the  children,  or  rather  to  the  surviving 
children,  of  Elizabeth  Sturge.  We  do  not 
know  all  that  passed  between  Mr.  Roberts 
and  the  defendant  Daniel  Sturge,  but  on 
the  14th  of  April  the  defendant  Daniel 
Sturge  wrote  to  the  plaintiff  as  follows : — 

"Since  I  returned  home  I  have  been 
thinking  we  may  defer  coming  down,  as 
we  talked,  as  it  was  chiefly  with  a  view  to 
satisfy  thee  respecting  reading  the  will,  &c. 
All  other  business  we  can  do  when  thee 
come  up  to  75'*  (which  I  suppose  is  the 
number  of  the  house  where  he  lived), 
*'  where  thee  and  I  can  consult  together  for 
the  best.  Now,  as  to  the  will  and  settle- 
ment, I  thought  there  could  be  no  objec* 
tion  to  my  reading  it,  and  therefore  went 
over  to  Tobias  and  carefully  perused  the 
documents,  and  as  the  will  does  not  at  all 
apply  to  thee,  being  the  sole  excepting 
cause,  amply  provided  for  the  eldest  son 
for  the  time  being,  there  is  no  occasion  for 
me  to  bring  it  down  so  soon  as  intended, 
as  thee  may  rest  assured  nothing  in  it 
relating  to  thee  would  be  kept  back.  The 
other  documents  are  a  confirmation  of  the 
'will  having  fail  power  to  dispose  of  the 
estates ;  but  as  Tobias  can  leave  better 
than  I  can  now,  he  will  most  likely  come 
down  early  and  endeavour  to  satisfy  thee." 

Considering  what  is  represented  to  have 
Wen  the  state  of  the  case,  this  letter  appears 
to  me  very  extraordinary.  It  is  said  that 
the  plaintiff  claimed  the  estate  under  the 
will  of  William  Mill,  which  was  well 
known  to  him.  The  letter  refers  to  a  will 
which  is  said  not  to  relate  to  the  plaintiff 


at  all,  "  being  the  sole  excepting  cause, 
amply  provided  for  the  eldest  son  for  the 
time  being."  This  odd  expression,  imper- 
fect and  inaccurate  as  it  is,  refers,  as  I 
think,  to  the  will  of  Mrs.  Sturge,  made  in 
pursuance  of  the  settlement  giving  full 
power  to  dispose  of  the  estate.  But  no 
information  is  given  respecting  the  will  of 
William  Mill,  upon  the  construction  of 
which  Mr.  Roberts  was  consulted,  nor  can 
it  be  collected  from  the  letter  that  the 
plaintiff  knew  of  the  will  of  William  Mill, 
or  at  any  time  made  any  claim  under  it,  or 
was  aware  that  any  question  in  which  he 
was  interested  arose  upon  its  construction. 
What  followed  immediately  upon  this 
letter  does  not  appear,  but  a  search, 
which  was  made  for  a  fine  levied 
of  the  Chilworth  estate,  was  unsuccessful, 
a  (act,  which  does  not  seem  to  have  been 
even  communicated  to  the  plaintiff.  What- 
ever the  plaintiff's  claim  was,  he  was  not 
satisfied  by  such  information  as  he  received, 
and  a  claim  to  stand  under  the  will  of  his 
mother,  in  the  place  of  his  sister,  Mrs. 
Sergeant,  who  died  in  his  father's  lifetime, 
was  suggested.  This  claim  is,  but  without 
evidence,  imputed  to  the  plaintiff  by  the 
defendant  Daniel  Sturge,  and  in  a  letter 
to  the  plaintiff,  dated  the  11th  of  June 
1841,  Daniel  Sturge  expresses  himself  as 
follows  :  *'  I  have  been  blinking  the  time 
is  approaching  when  we  might  confer 
together  respecting  this  supposed  claim, 
to  the  exclusion  of  the  Sergeants,  on  Chil- 
worth. I  told  them  the  other  day  thee 
did  give  me  to  understand  that  their  share 
would  be  thine  ;  at  all  events,  we  should 
have  to  pay  them  or  thee  one  fourth,  and 
if  we  can  agree  amongst  ourselves  as  to 
the  value  of  one  fourth,  and  have  I.  Roberts* 
decided  opinion  in  thy  favour,  we  could, 
perhaps,  have  deeds  or  papers  prepared 
by  him,  and  each  of  us  t^e  our  share, 
and  finally  settle  it  by  the  time  of  the 
stocks  opening,  so  as  to  pay  thee  by  the 
time  thee  wanted  it."  This  last  expres- 
sion refers  to  the  plaintiff's  want  of  money, 
and  his  wish  to  obtain  from  his  brothers 
pecuniary  assistance  to  stock  his  farm. 
Again,  on  the  27th  of  August,  Daniel 
Sturge  writes  to  the  plaintiff  as  follows : 
'*  I  received  thine  this  morning,  and  am 
not  aware  of  the   repeated  applications. 
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Thee  will  recollect  I  wrote  thee  in  con- 
fidence some  two  months  ago  on  the  suh- 
jeet  pretty  much,  and  I  continue  in  the 
same  mind,  hut  if  thee  think  of  going  into 
a  disputation  of  the  will,  and  disputing 
Chil worth,  then  I  have  done,  and  no  douht 
we  shall  see  it  our  duty  to  oppose  thy 
plans,  for  I  really  hegin  to  suspect  thee 
are  thinking  of  gaining  more  than  thy  fair 
share.  It's  useless  for  me  to  he  applied 
to  for  help,  as  I  have  disposed  of  ^1  my 
available  funds,  and  if  Uiee  must  have 
money  to  pay  J.  Bell  (who  was  a  creditor 
of  the  plaintiff,)  then  I  think  we  might 
agree  to  settle  the  business  if  thee  intend 
to  come  in  instead  of  the  Sergeants,  but 
I  really  know  of  no  paper  of  any  use  to 
thee,  and  thee  have  already  heard  I. 
Roberts'  opinion  upon  it,  and  the  only 
chance  I  see  is  for  thee  to  join,  and  get 
I.  Roberts  to  divide  the  estate  by  the 
usual  deeds,  and  then  we  all  pay  thee 
a  full  share ;  but  thee  cannot  expect  me 
to  press  this  forward,  seeing  it  upsets  the 
Sergeants'  claim ;  but  I  see  thee  are  will- 
ing to  get  money,  and  keep  this  overhead, 
I  must  speak  my  mind  freely,  and 
do  say,  that  we  shoidd  expend  idl  our 
shares  rather  than  allow  mother's  will 
as  regards  us  to  be  set  aside ;  but  this 
between  me  and  thee  only  now.  And 
I  do  say  that  I  shall  consider  it  my 
place  to  make  a  stand,  nevertheless  I  will 
forward  thy  views,  if  of  a  reasonable  turn. 
I  am  sure  that  paper  is  of  no  use  to  either 
of  us,  and  I  could  not  find  from  I.  Roberts 
that  it  woidd  avail  thee.  If  the  point  is 
disputed,  some  years  will  elapse  in  the 
settlement  I  am  sure,  and  I  am  anxious 
for  thee  to  do  the  best  with  the  land,  but 
I  shall  not  say  anything  to  Samuel  or 
Tobias  on  this  subject  at  present"  This 
letter  has  a  postscript  in  which  Daniel 
says,  **  Thee  will  see  I  feel  bound  to  write 
thee  as  above,  as  one  of  the  executors." 

These  letters  do  not  appear  to  me  to 
contain  any  expressions  from  which  it 
can  reasonably  be  inferred  that  the  real 
nature  of  the  case,  and  the  opinion  of  Mr. 
Roberts  thereon,  had  been  fairly  disclosed 
to  the  plaintiff.  In  the  letter  of  the  27th 
of  August  the  defendant  Daniel  expresses 
himself  as  if  he  had  then  for  the  first  time, 
not  discovered,  but  begun  to  suspect  that 


the  plaintiff  was  making  claim  to  more 
than  his  fair  share  of  the  estate ;  and  instead 
of  giving  the  plaintiff  the  information 
which  ought  to  have  been  given,  ex- 
pressions are  used,  which  (whether  inten- 
tionally or  not)  were  in  fact  calculated  to 
mislead  him — to  make  him  in  fact  believe 
that  his  only  chance  of  getting  anything 
was  to  claim  only  a  share  in  lieu  of  the 
Sergeants ;  that  the  only  persons  interested 
to  oppose  the  only  plausible  claim  that  he 
had  were  the  Sergeants ;  and  that  it  was 
the  same  thing  to  his  brothers  whether  he 
succeeded  or  not ;  that  they  were  in  fact 
disinterested,  which  they  clearly  were  not. 

Under  all  the  circumstances,  I  am  of 
opinion  that  the  deed  of  October  1841 
cannot  stand  as  against  the  plaintiff. 
I  think  that  the  plaintiff  did  not  know 
his  right  to  the  whole  estate,  and  although 
a  mistake  in  that  respect  might  not 
alone  have  made  the  deed  invalid,  yet 
in  the  absence  of  a  full  and  free  dis- 
closure to  the  plaintiff  of  all  the  ma- 
terial facts  and  circumstances  which  were 
known  to  his  brothers,  and  with  so 
much  reason  to  think  t^at  the  plaintiff 
was  actually  misled,  I  am  of  opinion  that 
a  deed  obtained  from  him  without  adequate 
consideration,  when  he  was  under  pressure 
for  want  of  money,  ignorant  of  his  rights, 
and  either .  without  legal  advice,  or  with 
advice  meant  to  promote  the  wishes  and 
the  interest  of  those  with  whom  he  was 
dealing,  cannot  be  sanctioned  by  the  Court ; 
and  I  therefore  think  that  in  strictness, 
and  so  far  as  it  can  be  done  with  justice  to 
others,  the  deed  must  be  set  aside,  and 
the  plaintiff  be  held  entitled  to  have  the 
estate  reconveyed  to  him,  he  accounting 
for  the  950/.  which  he  received,  with 
interest. 

But  the  estate,  or  some  considerable 
parts  of  it,  has  been  sold ;  and  the  plain- 
tiff, by  his  bill,  prays  that  he  may  be  at 
liberty  to  elect  to  take  the  purchase- 
monies  in  lieu  of  the  parts  of  the  estates 
which  have  been  sold,  and  at  the  hearing 
I  understand  that  he  was  willing  to  take 
the  purchase-money  and  confirm  the  pur- 
chases. If  that  be  the  case,  the  decree  will 
be  to  take  an  account  of  the  purchase- 
monies  received,  and  for  pa3rment  of  the 
balance  after  deducting  the  950/. 
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I  am  of  opinion  that  the  costs  of  the 
suit  must  hie  paid  hy  the  defendants 
Daniel  and  Tobias  Wa^er  Sturge,  and  if 
it  cannot  be  otherwise  arranged,  the  plain- 
tiff most  pay  the  costs  of  the  other  defen- 
dants, and  have  them  over  against  the 
defendants  first  named. 


from  which  the  solicitor  could  know  that 
service  was  made  in  respect  of  one  defen- 
dant only. 


M 
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g       >        KILMINSTER  9.  NOEL. 

Costs — Petition — Service  on  Solicitor, 


A  petition  was  served  upon  a  solicitor  who 
was  concerned  in  a  cause  for  two  defendants; 
U  affected  one  only,  but  nothing  was  said  to 
shew  that  the  service  was  made  in  respect  of 
that  defendant.  At  the  hearing  the  solicitor 
appeared  for  both  : — Held,  that  the  party 
having  no  interest  in  the  matter  was  entitled 
to  her  costs, 

A  solicitor  was  concerned  for  Capt.  Bag- 
hott  and  Mrs.  Baghott,  two  defendants 
in  a  cause.  In  1841  an  order  was  made 
that  Capt.  Baghott  should  pay  a  sum  of 
money  to  •—  Benett.  The  Registrar  was 
now  requested  to  draw  up  the  order ;  but 
in  consequence  of  the  delay  that  had  taken 
place  he  declined  to  do  so,  and  a  petition 
was  presented,  asking  that  the  order,  which 
affected  Capt.  Baghott  alone,  might  be 
drawn  up.  This  petition  was  served  upon 
the  solicitor  of  the  two  defendants,  without 
any  intimation  to  shew  that  the  service 
was  made  in  respect  of  one  defendant 
only ;  accordingly  both  the  defendants  ap- 
peared. 

Mr,  Giffardi  in  support  of  the  petition. 

Mr,  Jessellf  for  Mrs.  Baghott,  said  she 
had  no  interest  in  the  subject  of  this  peti- 
tion, but  she  desired  payment  of  her  costs. 

Mr,  Giffard  objected  to  pay  these  costs. 
There  was  but  one  solicitor,  and  he  must 
liave  known  that  the  petition  affected  Capt. 
Baghott  only,  and  that  the  service  was 
made  as  upon  him  alone,  and  not  upon  Mrs. 
Baghott,  for  whom  he  ought  not  to  have 
appeared. 

The  Master  of  the  Rolls. — I  cannot 
refuse  these  costs.      There  was  nothing 
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STEVENS  9.  KEATING. 


Costs,  Taxation  of — Successful  Motion — 
Trial  at  Law, 

The  plaintiff  filed  a  bill  and  obtained  an 
injunction  upon  motion  to  restrain  the  tit- 
fringement  of  a  patent,  but  was  directed  to 
bring  an  action  to  try  the  validity  of  the 
patent.  The  action  was  tried  and  the  patent 
was  declared  invalid.  The  bill  was  then 
dismissed  on  motion  by  the  defendant  for 
want  of  prosecution.  The  Taxing  Master 
decided  that  the  costs  of  the  original  motion 
were  costs  in  the  cause:  —  Held,  that  the 
Master  was  wrong,  and  that  the  plaintiff  was 
entitled  to  the  costs  of  such  motion,  as  being 
a  successful  motion  unihin  the  rules  laid  down 
by  Sir  J.  Leach  in  1  Sim.  &  S.  357. 

The  plaintiff  in  this  case  filed  his  bill 
and  moved  for  an  injunction  to  restrain 
the  defendant  from  making  cement  of  a 
certain  description,  according  to  the  method 
described  in  the  specification  of  the  patent 
granted  to  the  plaintiff.  An  order  was 
made  by  this  Court  on  the  18th  of  January 
1847,  granting  the  injunction,  the  plaintiff 
imdertaking  to  bring  an  action  to  try  the 
validity  of  his  patent.  This  order  was 
affirmed  on  appeal  before  the  Lord  Chan- 
cellor, and  the  plaintiff  was  directed  to 
bring  his  action.  Some  delay,  however, 
having  taken  place  on  the  part  of  the 
plaintiff,  the  defendant  moved  to  dissolve 
the  injunction,  and  the  Lord  Chancellor, 
on  the  29th  of  July  1847,  ordered  the  in- 
junction to  be  dissolved,  but  directed  the 
defendant  to  keep  an  account  (1).  The 
action  was  subsequently  brought  by  the 
plaintiff,  and  the  jury  found  that  there 
had  been  an  infiringement  of  the  patent. 
The  question  of  specification  was  left  for 
the  decision  of  the  Court,  who  found  that 
the  specification  was  insufficient.  The 
defendant  then  moved  before  the  Lord 
Chancellor  that  so  much  of  the  order  as 

(1)  2Ph.  83S. 
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directed  him  to  keep  an  account  might  be 
discharged,  and  that  the  costs  of  the  appli- 
cation and  the  previous  motions  might 
be  ordered  to  be  paid  by  the  plaintiff. 
The  Lord  Chancellor  on  that  application 
(December  14, 1848)  directed  that  so  much 
of  the  order  as  directed  an  account  to 
be  kept  should  be  discharged,  but  made  no 
order  as  to  costs.  The  defendant  then 
moved  to  dismiss  the  bill  for  \vant  of  prose- 
cution, and  an  order  was  made  accordingly 
in  January  1 849,  and  a  reference  was  made 
to  the  Taxing  Master  to  tax  the  costs. 
Upon  this  reference  the  costs  of  the  motion 
originally  made  before  this  Court  were 
allowed  to  the  defendant,  as  also  the  costs 
of  the  motion  ordering  the  discharge  of 
the  undertaking.  A  petition  was  now 
presented  that  it  might  be  referred  back  to 
the  Master  to  review  his  report. 

Mr,  Bethell  and  Mr,  FolUti,  in  support  of 
the  motion,  contended  that  the  Master  was 
wrong  in  having  allowed  the  defendant  the 
costs  of  the  original  motion.  That  motion 
was  in  every  respect  a  successful  motion. 
Numerous  affidavits  were  sworn,  many  by 
scientific  persons,  and  after  considerable 
discussion  the  injunction  was  granted,  and 
that  decision  was  confirmed  by  the  Lord 
Chancellor.  Under  these  circumstances, 
the  case  came  within  the  canons  established 
by  Sir  J.  Leach,  and  reported  in  1  Sim,  ^ 
S.  357,  the  first  of  which  was,  "  That  the 
party  making  a  success^  motion  is  en- 
titled to  his  costs  as  costs  in  the  cause,  but 
the  party  opposing  it  is  not  entitled  to  his 
costs  as  costs  in  the  cause.'' 

Mr,  Stuart  and  Mr,  Glasse,  in  support 
of  the  Master's  report,  contended  that  the 
costs  were  properly  allowed.  When  a  bill 
was  dismissed  for  want  of  prosecution,  the 
Court  always  intended  to  indemnify  the 
defendant  as  to  all  the  costs  incurred,  just 
as  much  as  if  the  bill  were  dismissed  upon 
the  merits  at  the  hearing.  The  plaintiff, 
although  he  had  succeeded  in  the  interim- 
order  for  an  injunction,  had  finally  failed 
in  his  object. 

Mr,  BethelU  in  reply,  said  the  real  ques- 
tion was,  whether  this  case  came  iivnthin 
the  rules  laid  down  by  Sir  J.  Leach,  and  that 
point  rested  upon  the  question,  whether  the 
motion  made  before  this  Court  was  or  was 
not  a  successful  motion.      If  it  was,  the 


plaintiff  was  entitled  to  his  costs  of  such 
motion.  The  criterion  by  which  to  decide 
whether  the  plaintiff  had  made  a  successful 
motion  was  whether  he  had  obtained  any 
order.  If  he  had,  then  he  was  successful, 
although  that  order  might  be  charged  with 
certain  restrictions  or  reservations.  If  he 
obtained  relief,  then  he  was  successful.  On 
the  motion  of  the  18th  of  January  1847 
the  Court  decided  every  point  in  the  plain- 
tiff's favour,  but  he  was  afterwards  obliged 
to  go  to  law  in  order  to  obtain  a  decision 
as  to  the  validity  of  his  patent,  and  there 
he  was  wrong,  but  only  on  a  point  which 
this  Court  was  unable  to  decide.  It  could 
not,  therefore,  be  considered  that  the  plain- 
tiff was  wrong  from  the  beginning,  and  it 
would  be  most  unjust  to  make  him  pay  the 
costs  of  those  applications  in  which  he 
altogether  succeeded. 

The  Vice  Chancellor. — I  understand 
that  the  only  question  before  me  is  as 
to  the  costs  of  the  application  for  an 
injunction.  When  I  looked  into  the  par- 
ticulars of  the  petition  I  asked  for  the 
orders,  and  as  there  was  a  reference  to 
the  order  of  the  14th  of  December  1848 
I  asked  for  that.  When  I  saw  it  I  thought 
it  an  important  one,  for  it  is  an  order  ex- 
pressly asking  for  the  costs  of  the  applica- 
tion, '*  and  that  the  costs  of  this  applica- 
tion and  of  the  motion  might  be  ordered 
to  be  paid"  by  the  plaintiff.  What  does 
the  Lord  Chancellor  do  ?  Why  he  makes 
an  order  by  which  he  only  orders  that  so 
much  of  the  order  of  the  29th  of  July  as 
directs  the  plaintiff  to  keep  an  account  of 
the  cement  manufactured,  be  discharged. 
That,  therefore,  was  a  clear  expression  of 
judgment  on  the  part  of  the  Lord  Chan- 
cellor that  he  ought  not  to  give  the  qosts  of 
that  application.  Now,  I  am  not  sitting 
in  judgment  upon  the  decision  of  the  Lord 
Chancellor  when  I  say  I  think  it  quite 
right,  according  to  Sir  J.  Leach's  rules,  that 
this  should  have  been  done,  for  Sir  J. 
Leach  says  '*  that  a  party  making  a  suc- 
cessful motion  is  entitled  to  his  costs  as 
costs  in  the  cause."  The  question  is, 
whether  that  was  a  successful  motion.  The 
only  point  was  one  to  be  decided  by  the 
examination  of  numerous  affidavits  on 
both  sides,  and  that  was  decided  in  favour 
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of  the  plaintiff.  It  is  true  that  on  a  point 
which  could  not  he  decided  by  this  Court 
it  turned  out,  owing  to  lapse  of  time  and 
80  on,  that  the  injunction  could  not  be  sus- 
tained, hut  that  did  not  make  the  plain- 
tiff's original  application  the  less  successful 
than  at  first.  The  order  on  the  applica- 
tion to  dismiss  was  on  the  application  of 
the  defSsndant.  It  appears  to  me  that  so 
fiur  as  the  Taxing  Master  has  thought  fit  to 
oyerrule  the  decision  of  Sir  J.  Leach,  that 
finding  cannot  be  sustained.  I  shall, 
therefore,  disallow  the  costs  which  have 
been  incurred  by  the  motion  of  the  18th 
of  January  1847. 


.} 


ONSLOW  9.  WALLIS. 


L.C. 
Nov.  18,  22 

Trust  and  Trustee — Devisee  in  trust  of 
an  Equitable  Estate — Failure  of  Trusts — 
Right  to  call  for  the  legal  Estate. 

A  teitatrixt  being  seised  of  an  equitable 
estate  in  /«e,  devised  it  to  her  executors  in 
trust  to  seUy  and  out  of  the  proceeds  of  such 
sale  and  her  personal  estate^  to  pay  her 
debtSf  4*c.,  and  the  legacies  given  by  her  in 
a  certain  paper  signed  by  her  and  marked 
A.  The  testatrix  died  without  heirs^  and 
the  paper  A.  could  not  be  found.  The 
trustee  of  the  legal  estate  insisted  upon  his 
right  to  hold  the  estate  for  his  own  benefit 
upon  payment  of  the  debts.  On  bill  by  the 
executors^ — Held^  that  the  rule  of  law  laid 
down  in  Burgess  v,  Wlieate  (1)  did  not 
apply;  and  that  the  trustee  of  the  legal 
estate  was  bound  to  convey  to  the  exeeutorSf 
the  devisees,  without  reference  to  the  pur^ 
j>oses  for  which  the  conveyance  was  required. 

By  indentures  of  lease  and  release,  dated 
xespectively  the  28th  and  29th  of  July  1 837, 
the  release  being  made  between  Andrew 
L.  Sarel  of  the  first  part,  Louisa  Sarel,  his 
wife,  of  the  second  part,  and  John  Wallis, 
deceased,  of  the  third  part,  certain  freehold 
hereditaments  in  Leicester  were  conveyed  to 
theuseof  JohnWallis,  deceased,  and  his  heirs, 
upon  trust,  to  convey  the  same  to  such  per- 
sons as  Louisa  Sarel,  notwithstanding  her 

(1)1  Eden,  177. 


coverture,  should,  by  any  deed  or  deeds,  direct 
and  appoint :  and  in  default  of  such  direc- 
tion or  appointment,  to  pay  the  rents  and 
profits  to  Louisa  Sarel  for  her  separate  use; 
and  upon  further  trust,  if  the  said  Andrew 
L.  Sarel  should  die  in  the  lifetime  of  the 
said  Louisa  Sarel,  then  to  convey  the  said 
hereditaments  to  the  use  of  Louisa  Sarel, 
her  heirs  and  assigns ;  but  if  the  said 
Louisa  Sarel  should  die  iu  the  lifetime 
of  the  said  Andrew  L.  Sarel,  then  that  the 
said  hereditaments  should  be  considered  as 
personal  estate  and  not  as  real  estate  ;  and 
that  J.  Wallis  should  be  possessed  of  the 
same  in  trust  for  the  executors  or  adminis«- 
trators  of  the  said  Louisa  Sarel,  as  part  of 
her  personal  estate.  John  Wallis,  the  trustee, 
died  on  the  2nd  April  1842,  intestate  as  to 
his  trust  estates,  leaving  the  defendant,  the 
Rev.  John  Wallis,  his  eldest  son  and  heir-at- 
law.  Andrew  L.  Sarel  died  in  April  1843, 
leaving  Louisa,  his  wife,  him  surviving. 
Louisa  Sarel  died  on  the  7th  of  September 
1847,  without  havingmade  any  appointment 
by  deed  of  the  premises  in  question ;  and 
by  her  will,  dated  the  30th  of  June  1 847, 
disposed  as  follows :  *'  I  give  and  devise  all 
and  every  the  manors,  lands  and  here* 
ditaments,  of  whatsoever  tenure,  situate  and 
being  in  the  counties  of  Cornwall  and  Wilt- 
shire, of  or  to  which  at  my  death  I  shall  be 
seised,  possessed  or  entitled,  either  at  law  or 
in  equity,  unto  Sir  Henry  Onslow,  his  heira 
and  assigns  for  ever.  I  give  certain  legacies 
in  a  certain  memorandum  in  writing,  marked 
with  the  letter  A,  and  signed  by  me,  which 
I  direct  my  trustees  and  executors  hereafter 
named  to  pay  out  of  my  personal  estate. 
I  give,  devise  and  bequeath  all  other  the 
messuages,  land,  hereditaments,  and  real 
estate,  and  all  the  personal  estate  and  effects 
of  or  to  which  I  shall  at  my  death  be  seised^ 
possessed  or  entitled  at  law  or  in  equity,  unto 
the  said  Sir  Henry  Onslow  and  David  Gray^ 
their  heirs,  executors  and  administrators 
and  assigns  respectively,  upon  trust,  to 
convert  the  same  into  money,  and  to  stand 
possessed  of  the  monies  arising  from  the 
sale  thereof,  in  trust,  in  the  first  place,  to 
pay  thereout  all  costs,  charges,  and  expensea 
incurred  in  the  execution  of  this  my  will, 
and  my  debts,  funeral,  and  testamentary 
expenses  and  legacies,  and  then  in  payment 
of  the  legacies  given  by  me  in  a  certaia 
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memorandum  signed  by  me,  and  marked 
with  the  letter  A.  I  appoint  the  said  Sir 
H.  Onslow  and  D.  Gray  executors  of  this 
my  will." 

The  paper  A.  referred  to  in  the  said  will, 
as  containing  a  list  of  legacies,  could  not  be 
found.     The  testatrix  died  without  any  heir. 
Applications  were  then  made  to  John  Wallis 
to  convey  the  estates  at  Leicester,  of  which 
he  was  seised  in  trust,  to  the  executors  and 
trustees  appointed  under  the  will  of  Louisa 
Sarel.     The  defendant,  J.  Wallis,  refused 
to  convey,   alleging  that  he  was  entitled 
to  hold  the  estates  in  Leicester  to  his  own 
use,  subject  only  to  the  charges  properly 
chargeable  thereon ;  and  he  offered  to  pay 
such  portion  of  the  charges  created  by  the 
will  of  Mrs.  Sarel  as  were  properly  chargeable 
on  these  estates,  and  he  demanded  possession 
of  the  said  estates,  and  the  title  deeds  relating 
thereto,  to  be  delivered  up  to  him.     Sir  H. 
Onslow  and  D.  Ghray,  the  executors,  then 
filed  their  bill  against  the  defendant,  John 
Wallis,  stating  the  facts  above  stated,  and 
praying  that  the  defendant  Wallis-  might  be 
decreed  to  convey  to  the  plaintiffs,  as  devi- 
sees under  the  will  of  Louisa  Sarel,  upon 
the  trusts  of  the  said  will,  the  freehold  pre- 
mises comprised  in  the  deeds  of  lease  and 
release  of  the  28th  and  29th  of  July  1 837,  and 
that  the  defendant  might  be  restrained  from 
taking  proceedings  at  law  to  recover  pos- 
session of  the  premises  in  question. 

The  defendant,  by  his  answer,  denied  that 
the  estates  in  question  were  vested  in  him  in 
trust  for  the  plaintiffs,  as  devisees  under  the 
will  of  Louisa  Sarel,  inasmuch  as  the  said 
will  did  not  contain  any  absolute  disposition 
of  the  beneficial  interest  in  the  said  here- 
ditaments, and  only  operated  as  a  charge 
upon  the  same  hereditaments  of  the  debts, 
costs,  expenses,  and  monies  in  the  said  will 
in  that  behalf  mentioned,  and  that  the  said 
Louisa  Sarel  died  without  any  heir,  and  the 
defendant  offered  to  pay  and  discharge  all 
sums  so  charged  upon  the  said  heredita- 
ments under  the  said  will ;  and  the  defen- 
dant submitted  that  the  plaintiffs  had  no 
equity  to  call  upon  the  defendant  to  execute 
any  conveyance  to  them  of  the  legal  estate  in 
the  said  hereditaments.  The  defendant  then 
stated,  as  to  his  belief,  that  there  were  some 
debts  of  the  said  Louisa  Sarel  still  remain- 
ing  unsatisfied,  which  the  defendant  was 


willing  and  thereby  offered  to  pay  so  far  m 
they  were  charged  by  the  said  will  upon  the 
produce  of  the  said  hereditaments. 

The  cause  coming  on  to  be  heard  before 
the  Vice  Chancellor  of  England,  his  Honour 
made  a  decree  directing  the  defendant  to 
convey  the  hereditaments  in  question  to  the 
plaintiffs,  as  devisees  under  the  will  of  Mrs. 
Sarel ;  the  costs  of  the  defendant,  as  be- 
tween solicitor  and  client,  to  be  paid  out  of 
the  testatrix's  estate. 

The  case  now  came  on  by  way  of  appeal 
before  the  Lord  Chancellor. 

Mr,  Humphry  and  Mr,  Bird^  in  sup- 
port of  the  decree. — The  deed,  under  which 
the  defendant  claims,  conveyed  the  property 
to  him,  in  trust  to  convey  the  same  to  the 
heirs  and  assigns  of  Mrs.  Sarel :  the  plain- 
tiffs are  her  assigns.  By  her  will  a  single 
fund  is  constituted,  to  arise  out  of  the  real 
and  personal  estate,  and  the  debts,  &c. 
are  to  be  paid  out  of  that  mixed  fund  pro- 
portionably — Roberts  v.  Walker  (2),  Bough' 
ion  V.  Boughton{3),  The  trustees  under 
the  will  must  sell  in  order  to  ascertain  the 
relative  values,  and  the  legacy  duty  payable 
in  respect  of  the  real  estate  directed  to  be 
sold —  The  Attorney  General  v.  Holford  (4), 
Williama  v.  the  Advocate  General  of  Scot- 
land (5).  If  the  lost  memorandum  should 
come  to  light,  shall  the  defendant  be  allow- 
ed to  keep  the  estate  to  the  prejudice  of 
the  legatees  ? 

[The  Lord  Chancellor. — Suppose  a 
testator  leave  an  estate  in  trust  for  A.  B. 
and  A.  B.  die  before  the  testator,  can  the 
trustees  call  for  a  conveyance  of  the  legal 
estate  to  them  ?  Is  not  this  the  same  case, 
supposing  the  paper  A.  not  to  be  forth- 
coming ?] 

In  the  present  case  there  are  duties  to  be 
performed  by  the  plaintiffs,  namely,  the 
payment  of  debts.  This  is  not  like  the  case 
of  Burgess  v.  fVheate,  or  WiUiams  v.  Lord 
Lonsdale{6) ;  for  the  testatrix  has  disposed 
of  the  property  by  directing  a  conveyance 
to  be  made  to  the  plaintiffs ;  and  the  trustee 
has  no  right  to  ask  for  what  trusts  the  con- 
veyance is  required.     The  heirs  of  Mrs. 

(2)  1  Rubs.  &  M.  752. 

(3)  1  H.  L.  Cas.  406. 

(4)  1  Price,  426. 

(5)  lOCl.  &  F.  4. 

(6)  8  Ve8.752. 
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Sarel  might  have  a  right  to  pay  the  dehta 
and  take  the  property  in  specie ;  but  this  is 
not  the  equity  of  the  defendant. 

Mr.  RoU  and  Mr.  Priory  for  the  appel- 
lant*—The  defendant  has  possession  of  the 
legal  estate,  and  the  plaintiffs  are  asking  the 
assistance  of  a  court  of  equity  to  deprive 
him  of  that,  on  the  ground  of  a  non-existing 
trust.  The  trust  is  merely  for  the  payment 
of  debts,  and  it  is  an  ordinary  principle 
of  administration,  that  where  an  estate  is 
devised  in  fee,  if  the  purposes  of  the  trust 
do  not  require  an  estate  in  fee,  the  trust 
estate  is  cut  down  to  the  extent  necessary. 
The  trust  insisted  upon  only  amounts  to  a 
charge  of  debts,  and  the  Crowa  has  no  right 
to  insist  upon  a  sale. 

Mr.  Humphry  replied. 

Nov.  22. — The  Lord  Chancellor. — No 
case  similar  to  this  has  been  cited ;  and, 
indeed,  none  have  occurred  where  property 
being  on  trust,  the  owner  of  the  property  gives 
it  to  somebody  else,  whether  beneficially  or 
not,  is  a  question  the  defendant  has  no  right 
to  inquire  into.  It  is  not  like  the  case  of 
Buryess  v.  Wheaie.  The  only  reason  why 
the  trustee,  under  those  circumstances, 
holds  property,  is,  because  there  is  nobody 
to  take  it  from  him  ;  it  does  not  belong 
to  any  person  whom  the  law  recognizes  as 
having  a  right  to  ask  for  the  execution  of 
the  trust.  Now,  here  the  original  owner 
undoubtedly  had  a  right,  as  against  the 
trastee,  to  direct  what  he  should  do  with 
the  property;  he  is  a  mere  naked  trustee. 
The  testatrix  in  this  case  had  a  right  to  do 
what  she  pleased  with  the  beneficial  interest. 
She  does  by  her  will  direct  the  legal  estate 
to  be  conveyed,  or  at  least  gives  the  pro- 
perty to  the  trustees  of  her  will.  The 
question  is,  whether  the  defendant,  who 
appears  to  be  the  trustee  of  the  legal  estate, 
hias  any  right  to  inquire  for  what  purpose 
these  parties  are  to  hold  the  trust ;  it  is  a 
gift  in  trust,  it  is  true,  but  it  is  the  appoint- 
ment of  persons  who  are  to  stand  in  the 
place  of  the  original  owner  as  against  the 
trustee.  Then  why  is  the  beneficial  inter- 
est, which  is,  by  the  operation  of  the  rule  of 
law  in  Burgess  v.  Wheate^  to  enure  to  the 
benefit  of  trustees,  to  enure  to  the  benefit  of 
this  trustee  ?  There  is  no  want  of  persons 
authorized  to  require  from  tlie  trustee  the 
transfer  of  the  beneficial  interest.    Suppose 


the  testatrix  had  simply  directed  it  should 
be  transferred,  appointed  new  trustees,  and 
directed  the  existing  trustee  to  convey 
to  those  who  are  trustees  under  the  will. 
Could  the  trustee  of  the  legal  estate  dispute 
the  title  of  the  trustee  under  the  will,  be- 
cause they  might  or  might  not  have  the 
means  of  carrying  into  effect  the  trusts  of 
tlie  will  ?  The  real  question  is,  whether  it 
is  regulated  by  the  doctrine  in  Burgess  v. 
Wheate.  I  think  that  it  is  not  regulated 
by  the  doctrine  in  Burgess  v.  Wheate  at  all; 
because  that  proceeds  on  the  fact  of  no  per- 
son having  a  right  to  call  for  the  legal  estate ; 
and  here  there  are  persons  authorized  to  call 
for  the  legal  estate. 

I  do  not  take  exactly  the  view  which  the 
Vice  Chancellor  seems  to  have  done ;  be- 
cause he  seems  to  have  considered  it  to  de* 
pend  on  the  presumed  intention  of  the  tes- 
tatrix. For  that  purpose  you  are  to  assume 
that  she  intended  that  paper  "  A.*'  should 
not  be  produced,  and  therefore  there  would 
be  a  failure  of  her  declared  intention.  There- 
fore if  there  is  any  trustee  who  is  to  have 
the  benefit  of  the  doctrine  in  Burgess  v. 
Wheate^  the  trustee  under  the  will  is  to 
have  it.  It  cannot  be  considered  that  the 
testatrix  had  any  such  view  at  all.  It  must 
be  presumed  she  intended  that  the  pur- 
poses declared  by  the  will  should  be  carried 
into  efiect.  Those  purposes  have  failed  in 
consequence  of  that  paper  A.  not  being 
produced;  it  may  be  produced  hereafter 
or  it  may  not.  My  judgment  proceeds  on 
the  ground  that  there  are  persons  appointed 
by  the  owner  of  the  property,  to  whom  the 
property  is  to  be  conveyed.  They  are  the 
only  parties  having  a  right  to  it;  whether  or 
not  they  have  power  afterwards  to  dispose 
of  all  beneficial  interest,  is  a  matter  with 
which  the  defendant  Wallis,  as  mere  owner 
of  the  legal  estate,  has  nothing  whatever  to 
do.  This  seems  to  me  to  be  a  case  which 
does  not  fall  within  the  doctrine  of  Burgess 
V.  Wheate,  so  far  as  the  defendant  Wallis  is 
concerned ;  and,  therefore,  the  direction 
of  the  Vice  Chancellor  for  a  conveyance 
under  the  terms  of  the  will  is,  I  think,  a 
proper  decree,  and  it  must  be  affirmed, 
with  costs. 
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8KARFF  V.  SOULBT, 


Voluntary  Settlement — Fraud, 

Proof  of  a  debt  existing  at  the  date  of  a 
voluntary  settlement  and  unsatisfied  at  the 
settlor*s  deathf  is  not  per  se  sufficient  to 
invalidate  the  settlement ;  but  it  must  appear 
that  the  settlor* s  property,  not  included  in  the 
settlement,  was  inadequate  to  meet  his  then 
existing  debts  and  liabilities. 

In  a  suit  by  a  creditor  of  the  settlor,  to 
impeach  a  voluntary  settlement,  inquiries 
were  directed  as  to  what  debts  were  owing 
by  the  settlor  at  the  time  of  the  execution  of 
the  settlement  and  at  his  death ;  and  what,  at 
the  time  of  such  execution,  was  the  amount 
of  the  settlor*s  property  not  included  in  the 
settlement. 

By  an  indenture  of  assignment,  dated  the 
7th  of  December  1842,  and  made  between 
John  Miller  of  the  one  part  and  Eliza 
Quitton  of  the  other  part;  after  reciting 
that  the  said  John  Miller  and  Eliza  Quitton 
bad  for  several  years  cohabited  together, 
and  that  Eliza  Quitton  had  borne  four 
children  during  such  cohabitation,  and  that 
John  Miller  had  determined  to  discontinue 
such  cohabitation,  it  was  witnessed  that  in 
consideration  of  the  connexion  which  had 
theretofore  existed  between  the  said  John 
Miller  and  Eliza  Quitton,  John  Miller 
covenanted  to  pay  Eliza  Quitton  an  annuity 
of  250/.  during  their  joint  lives ;  and  for  the 
consideration  aforesaid,  J.  Miller  assigned 
to  Eliza  Quitton,  her  executors  and  adminis- 
trators, two  policies  of  insurance  effected 
by  him  in  1832  and  1841  respectively,  for 
two  suras  amounting  together  to  5,250/.,  and 
all  the  monies  to  be  received  thereunder,  upon 
the  trusts  thereinafter  declared,  and  J. 
Miller  covenanted  to  pay  the  premiums  on 
the  said  policies ;  and  it  was  then  declared 
that  the  monies  to  be  received  under  such 
policies  should  be  invested  in  the  names  of 
such  persons  as  J.  Miller  should  nominate, 
upon  trust  to  pay  the  dividends  to  Eliza 
Quitton  for  life,  for  the  support  of  herself 
and  her  four  children,  with  remainder  to  the 
four  children. 

John  Miller,  the  testator  in  the  cause, 
died  in  1846,  and  in  the  same  year  a  cre- 
ditors* bill  was  filed  against  his  executors 


for  the  administration  of  his  estate  ;  and  the 
executors  by  their  answer  admitted  that  the 
testator's  assets  were  insufficient  for  the 
payment  of  his  debts.  The  plaintiffs  in  the 
creditors'  suit  then  filed  a  bill  in  the  nature 
of  a  supplemental  bill  against  the  executors, 
and  Eliza  Quitton  and  her  four  children, 
stating  that  the  testator  at  the  time  of  his 
death  was  indebted  to  the  plaintiff  Skarff 
in  the  sum  of  200/.,  and  to  the  other  plain* 
tiff  in  the  sum  of  30/. ;  and  after  setting 
forth  the  deed  of  assignment  of  the  7th  of  De- 
cember 1842,  it  further  stated  that  the  plain- 
tiffs had  only  recently  discovered  the  cir- 
cumstances relating  to  the  assignment  of  the 
policies  ;  that  at  the  time  of  the  execution 
of  that  deed  the  testator  was  insolvent,  and 
in  embarrassed  circumstances,  and  indebted 
to  divers  persons  in  considerable  sums  of 
money ;  and  that  the  assignment  was  with- 
out good  or  valuable  consideration,  and  that 
the  testator  never  parted  with  the  pos- 
session of  the  policy,  or  gave  any  notice  to 
the  insurance  ofiice  of  the  assignment.  The 
bill  then  charged  that  the  assignment  was 
fraudulent  and  void,  as  against  the  plaintiffs 
and  the  other  unsatisfied  creditors  of  the 
testator,  and  that  the  monies  received  there- 
under were  assets  for  the  payment  of  th% 
testator's  debts. 

The  bill  then  prayed  that  the  assignment 
might  be  declared  void,  as  against  the  plain* 
tiffs  and  the  other  unsatisfied  creditors  of 
the  testator. 

The  evidence  in  support  of  the  debt  of  the 
plaintiff  Skarff  was  a  document  in  the  hand- 
writing of  the  testator  as  follows  :  '*  I.O.U., 
Thomas  Skarff,  200/.,  3rd  April  1841  ;*'  and 
the  deposition  of  a  witness  who  stated,  that 
the  testator  had  told  him  about  that  date 
that  he  had  induced  Skarff,  who  was  his 
clerk,  to  in  vest  his  savings  in  his  the  testator's 
hands.  The  debt  of  the  other  plaintiff  was 
for  goods  supplied  to  the  testator  after  the 
assignment  of  the  policies,  and  amounted  to 
the  sum  of  30/. 

Several  witnesses  on  the  part  of  the 
defendants  deposed  that  the  testator  at  the 
time  of  the  execution  of  the  assignment 
was  in  possession  of  a  fiourishing  business, 
and  was  reputed  to  be  a  man  of  property. 

The  Vice  Chancellor  of  England,  under 
the  circumstances,  held  that  the  assignment 
was  void  as  against  the  creditors  of  the 
testator,  and  was  assets  for  the  payment  of 
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his  debts  genenilly  ;  and  he  ordered  the 
money  to  be  brought  into  court  ( 1 ). 

The  cause  now  came  on,  upon  cippeal, 
before  the  Lord  Chancellor. 

Mr,  Siuarif  Mr,  J,  Parker,  and  Mr, 
Younge,  for  the  plaintiffs. 

Mr.  BetheU  and  Mr,  Southgale,  for  the 
appellants,  Eliaa  Quitton  and  her  children. 
— In  order  to  enable  the  Court  to  pronounce 
a  voluntary  deed  to  be  fraudulent  and  void 
under  the  statute,  it  must  be  shewn  that  the 
party,  by  the  execution  of  the  deed,  has  put 
it  out  of  his  power  to  do  that  which  he  was 
bound  to  do,  namely,  to  pay  his  debts ;  it 
must  be  shewn  that  the  author  of  the  settle- 
ment was  at  the  time  in  a  state  of  embarrass- 
ment, though  not  to  the  point  of  insolvency  ; 
that  he  was  largely  indebted  beyond  his 
present  available  means  of  payment ;  that 
he  was  necessitous,  so  that  the  execution  of 
the  settlement  could  not  be  consistent  with 
the  ordinary  obligations  of  common  honesty ; 
and  that  thereby  the  creditor  was  hindered 
and  delayed  of  his  just  rights — Kidney  v. 
Coustmaker  (2),  Lush  v.  Wilkinson  (S), 
Richardson  v.  Smallwood  (4),  Townsend  v. 
WestacoU  (5),  Stephens  v.  Olive  (6).  If  a 
single  debt,  due  at  the  time  of  execution,were 
sufficient,  without  reference  to  the  settlor's 
property,  then  no  person  could  make  a  volun- 
tary settlement  which  should  be  valid .  Lord 
Hardwicke's  expression,  in  Lord  Townshend 
V.  Windham(J)^  of  a  man  '*  being  indebted" 
must  be  understood  in  the  common  sense  of 
the  term,  as  '^  being  involved  in  debt,"  and 
not  in  the  strict  literal  meaning.  Here, 
though  the  bill  alleges  that  the  settlor  was 
indebted  to  divers  persons  at  the  date  of  the 
deed,  yet  the  allegation  as  to  the  plaintiff's 
debt  is  simply  that  the  settlor  was  indebted 
to  him  at  the  time  of  his  decease.  There  is 
no  proof  of  Skarff*s  alleged  debt,  and  the 
debt  of  his  co-plaintiff  was  contracted  after 
the  date  of  the  settlement ;  the  bill,  there- 
fore, must  be  dismissed. 

Mr,  Siuart,  in  reply,  insisted  that  it  was 
only  necessary  to  shew  that  the  settlor  was 

(1)  18  Law  J.  Rep.  (mj.)  Chanc.  8. 

(2)  12  Ves.  156. 

(3)  6  Ves.  884. 

(4)  Jac.  552. 

(5)  2  BeaY.  843 ;  a.  c.  9  Law  J.  Rep.  (n.8.) 
Chaoc  241. 

(6)  2  Bro.  C.C.  91. 

(7)  2  Ves.  sen.  10. 


indebted  to  the  plaintiff  at  the  date  of  the 
settlement,  and  that  the  debt  was  unsatisfied 
at  the  time  of  his  death'^Townshend  v. 
Windham ;  and  that  if  the  Court  should  be 
of  opinion  that  the  debt  was  not  satisfactorily 
proved,  the  Court  would  direct  a  reference  to 
the  Master  as  to  that  point. 

Mr,  Bacon  and  Mr,  Hall  appeared  for  the 
executors  of  the  testator  and  the  trustees  of 
the  fund. 

Nov.  24. — The  Lord  Chancellor. — 
The  bill  in  this  case  alleges  the  death  of 
the  testator  in  May  1846,  that  debts  were 
due  to  the  plaintiff  at  his  death,  and  it 
then  states  a  settlement  of  December  1842, 
and  alleges  **  that  the  settlor  at  that  time 
was  insolvent,  or  in  embarrassed  circum- 
stances, or  indebted  to  divers  persons  in 
considerable  sums  of  money.  * '  There  is  no 
allegation  that  the  plaintiff's  debt  was  due 
at  the  time  of  the  settlement,  and  there  is 
no  evidence  of  the  testator  being  indebted 
at  the  time  except  the  document  pro- 
duced, called  an  I.O.U.  The  decree  de- 
clared the  settlement  void  against  the 
creditors,  and  that  the  fund,  the  sub- 
ject-matter thereof,  was  assets ;  and  the 
Vice  Chancellor  stated,  as  the  ground  of 
his  decision,  that  the  allegation  "  that  the 
settlor  was  insolvent  or  embarrassed  at  the 
time"  was  superfluous,  and  that  it  was 
enough  to  prove  that  he  was  indebted  at 
the  time.  The  word  **  indebted,"  as  used  by 
Lord  Hardvdcke  in  Lord  Townshend  v. 
Windham,  in  Russel  v.  Hammond  (8),  and 
in  Walker  v.  Burrows  (9),  must  be  consi- 
dered as  meaning  that  the  testator  owed 
some  debts.  It  appears  clear  in  the  last 
case  that  Lord  Hardwicke  referred  to  the 
language  of  the  statute  of  13  Eliz.  c.  5, 
and  said  the  settlement  must  be  "  to  the 
end,  purpose,  or  intent  to  delay,  hinder 
or  defraud  creditors,"  and  all  those  cases 
have  treated  the  simple  fact  of  a  debt 
proved  as  by  no  means  sufficient  to  bring 
the  case  within  the  provisions  of  the  sta- 
tute. Accordingly,  Lord  Kenyon,  in  Ste- 
phens V.  Olive,  held  that  a  debt  secured  by 
mortgage,  though  due  at  the  time  of  the 
settlement,  did  not  invalidate  it ;  that  the 


(8)  ]  Atk.  13. 

(9)  Ibid.  93. 
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mere  fact  of  a  debt  being  due  was  insuffi- 
cient to  invalidate  the  settlement,  and  it 
was  quite  immaterial  whether  it  was 
secured  by  a  mortgage  or  not.  Property, 
therefore,  on  the  same  principle,  at  the 
time  of  a  settlement  not  included  in  it, 
and  ample  for  the  payment  of  the  debts, 
would  negative  the  fraudulent  intent.  In 
Luth  V.  Wilkinson^  Lord  Alvanley  said 
insolvency  was  necessary ;  but  in  Rich^ 
ardson  v.  Smallwood  Sir  Thomas  Plumer 
held  it  was  not  necessary  to  prove  insol- 
vency if  the  settlor  were  largely  indebted, 
the  question  being  the  intention  to  defraud 
creditors;  and  in  Townsend  v.  WestacoU 
Lord  Langdale  puts  the  question  upon 
its  true  principle,  as  Sir  Thomas  Plumer 
had  indeed  done  in  Richardson  v.  SmalU 
wood,  holding  that  it  was  not  necessary  to 
shew  insolvency,  but  that  the  mere  exist- 
ence of  debt  at  the  time  of  the  settlement 
was  not  sufficient.  In  this  case  there 
is  no  proof  of  debt  at  the  date  of  the  set- 
tlement, viz.  the  7th  of  December  1842, 
unless  the  I.  O.  U.  for  200/.  dated  the 
3rd  of  April  1841,  now  produced  by  one 
of  the  plaintiffs,  be  considered  as  establish- 
ing that  fact :  if  it  be,  it  will  only  provet 
that  200/.  was  then  due,  and  not  the  state 
of  the  settlor's  affiurs  at  that  time.  This 
document  is  not  stated  in  the  bill ;  nor  is 
there  any  allegation  of  the  plaintiff's  debts 
(to  which  this  document  was  supposed  to 
relate)  at  the  date  of  the  settlement,  and 
the  defendants  could  not  possibly  be  pre- 
pared with  any  proof  affecting  that  docu- 
ment ;  it  is  therefore  impossible  to  support 
the  decree  upon  any  such  evidence,  and 
the  only  doubt  I  have  had,  is  whether 
I  ought  to  dismiss  the  bill,  or  to  direct 
inquiries. 

In  Lush  v.  Wilkinson,  there  being  no 
conclusive  evidence.  Lord  Alvanley  dis- 
missed the  bill,  at  the  same  time  giving 
leave  to  the  plaintiff  to  file  another.  In 
Kidney  v.  Coussmaker,  Sir  William  Grant 
directed  inquiries  (there  being  no  evi- 
dence), because  the  plaintiff  had  not  had 
the  proper  opportunity  of  impeaching 
the  settlement.  In  Richardson  v.  Small- 
wood  Sir  Thomas  Plumer  adopted  the 
same  course,  as  the  plaintiff  had  attempted 
to  prove  the  debt :  and  in  Townsend  v. 
Westacott,    Lord    Langdale    directed    in- 


quiries; the  evidence  of  the  debt  being, 
in  that  case,  only  admissions  of  the  settlor, 
which  was  not  evidence  against  those 
who  claimed  under  the  settlement.  If  I 
were  to  dismiss  this  bill,  any  other  creditor 
might  raise  the  question  in  another  suit, 
so  that  the  effect  would  only  be  unneces- 
sary expense  and  delay ;  and  the  I.O.U., 
though  under  the  circumstances  not  afford- 
ing proof  upon  which  any  judgment  ought 
to  be  founded,  may,  if  it  were  neceswiry, 
well  lay  the  foundation  for  inquiry.  I 
propose,  therefore,  to  refer  it  to  the  Mas- 
ter to  whom  the  administration  suit  has 
been  referred,  to  inquire  what  debts  were 
owing  by  the  settlor  at  the  time  of  the  exe- 
cution of  the  settlement  and  at  his  death, 
and  what  at  the  time  of  the  settlement  was 
the  amount  of  the  settlor's  property  not 
included  in  the  settlement. 

1  have  gone  through  these  cases  not  from 
any  doubt  I  entertained  on  the  question, 
but  because  an  accidental  expression  fall- 
ing from  so  great  an  authority  as  Lord 
Hardwicke  is  made  use  of  to  found  a  theory 
which  is  totally  insupportable;  and,  in- 
deed, such  an  expression  would  lead  to 
the  most  absurd  conclusion,  namely,  that 
to  prove  the  mere  fisu^t  that  a  debt  existed 
at  the  date  of  the  settlement  was  enough 
to  invalidate  it.  That  could  not  be  the 
meaning  of  Lord  Hardwicke,  as  has  been 
supposed;  nor  could  it  possibly  be  the 
construction  to  be  given  to  it ;  but  that  it 
was  a  fraud  for  the  settlor  to  make  a  volun- 
tary settlement  without  regard  to  the  means 
that  would  be  left  to  him  to  pay  his  debts. 
It  is  no  new  rule,  no  new  observation ;  and 
the  matter  was  set  right  (Lord  Alvanley 
having  carried  it  rather  too  far)  by  Sir 
Thomas  Plumer,  and,  also  by  the  present 
Master  of  the  Rolls,  and  upon  the  well- 
known  rule  of  the  Court,  that  the  mere 
fact  of  a  debt  existing  at  the  time  of  the 
settlement  is  not  enough  per  se  to  invalidate 
a  settlement.  For  the  reasons  I  have  stated 
there  is  nothing  in  this  case  which  would 
enable  me  to  proceed  upon  the  ground 
of  the  settlement  being  void ;  but  I  think 
there  is  sufficient  to  entitle  the  parties  to 
an  inquiry. 
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Christ's  hospital  o. 
grainger. 


Charity  —  Trustee  —  Lmitation  over  in 
default  to  other  Charitable  Purposes — Per^ 
petuities — Statute  of  Limitations, 

Testator f  by  his  will,  dated  in  1624,  gave 
certain  funds  to  the  corporation  of  Ry  upon 
trust,  fbr  the  poor  of  the  town  of  R,  with  a 
proviso  that  in  case  of  neglect  to  perform  the 
trusts  or  of  misemplogment  of  the  fitnds,  the 
same  should  be  paid  or  transferred  to  the 
corporation  of  L,  for  the  benefit  of  ChrisVs 
Hospital,  In  1639,  on  an  information  by 
the  Attorney  General  against  the  corpora* 
tions  of  R.  and  L,  a  decree  was  made  for 
the  application  of  the  funds,  varying  the 
trusts  declared  by  the  will,  with  a  declara- 
tion that  if  the  corporation  of  R,  should 
misapply  die  funds  contrary  to  the  decree, 
the  same  should  be  made  over  to  the  corpo- 
ration of  L,  for  the  benefit  of  Christ* s 
Hospital,  The  corporation  of  R.  misem- 
ployed the  funds  for  a  series  of  years;  on 
bill  by  the  corporation  of  L,  against  the 
corporation  of  R,  and  the  Attorney  General 
for  a  transfer  of  the  fund,  held,  affirming  the 
decree  below,  that  the  limitation  over  took 
effect. 

Held,  also,  that  such  a  limitation  over  is 
not  within  the  rules  of  law  against  perpetui- 
ties, being  a  substitution  merely  of  one  charity 
trust  for  another. 

Held,  also,  that  as  the  property  had 
continued  in  possession  of  the  corporation  of 
Jt,  who,  after  the  acts  of  forfeiture,  became 
trustees  for  Christ* s  Hospital,  there  was  no 
Averse  possession,  and  the  Statute  of  Limit- 
^ions  did  not  apply, 

Semble — a  party  who,   on  the  original 
faring,  does  not  oppose  the  decree,  will  not 
,^eneraUy  he  allowed  to  re-open  the  discussion 
hy  an  appeal  or  rehearing. 

John  Kendricke,  by  his  will,  dated  in 

1624,  gave  7>5002.  to  the  mayor  and  bur- 

^[esses  of  the  town  of  Reading,  in  trust,  to 

buy  lands  of  the  value  of  50/.  by  the  year, 

^hich  same  he  directed  to  be  paid  to  his 

lister  during  her  life,  and  after  her  decease 

to  the  overseers  of  the  poor  of  Reading  for 

the  time  being  yearly  for  ever,  to  be  distri- 

bnted  by  them,  among  the  poor  people  of 
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the  town  of  Reading  for  ever,  according  to 
the  discretion  of  the  overseers;  and  that  if 
his  gift  and  provision  should  happen  to  be 
by  the  said  mayor  or  burgesses,  or  by  the 
overseers  for  the  time  being,  disposed  of 
contrary  to  his  (the  testator's)  meaning,  or 
if  his   wilt  touching   the  same  should   be 
neglected  or  left  unperformed  by  the  space 
of  one  whole  year  after  it  was,  by  that  his 
will,  appointed  to  be  distributed  as  aforesaid, 
then  his  will  was,  that  the  said  sum  of  50/. 
a   year  should   be  by  the  said  mayor  or 
burgesses  paid  to  the  treasurer  of  Christ's 
Hospital  in  London,  to  be  by  the  governors 
thereof  employed  for  the  purposes  of  the 
said  hospital;  or  else  that  the  said  mayor 
and  burgesses  for  the  time  being  should 
convey  the  lands  of  the  said  yearly  value 
of  50/.  unto  the  mayor,  commonalty  and 
citizens  of  the  city  of  London,  and  their 
successors  for  ever,   to   be    employed    as 
aforesaid.     Moreover,  that  the  said  mayor 
and  burgesses,  with  other  part  of  the  7|500/. 
should  purchase  a  house  and  garden  within 
the  town  of  Reading,  for  the  employing  and 
handling  of  the  stock  of  money  by   him 
thereby  lefl  and  devised  for  that  purpose ; 
and  that  the  residue  of  the  7»500/.  should 
be  a  common  stock,  to  be  employed  and 
bestowed  in  the  trade  of  clothing,  in  the 
working  of  wool,  hemp,  flax,  iron,  grinding 
Brazil  wood  and  other  stuffs  for  dyeing,  or 
otherwise,  as  to  the  mayor  and  burgesses 
aforesaid  should  seem  convenient,  for  the 
employment  of  poor  people,  and  for  the 
preservation  and  increase  of  the  said  common 
stock ;  the  testator's  desire  being  that  they 
should  prefer  the  poor  of  the  said  town  to 
the    said   works  and   employment   before 
others  of  other  places.     But  if  it  should 
happen  that  the  said  mayor  and  burgesses, 
or  their  successors,  should  neglect,  omit  or 
fail  to  perform  the  premises  according  to 
his   will  above   declared,  or   should   mis- 
employ the  said  stock  contrary  to  the  intent 
of  his  devise  for  the  good  of  the  poor  and 
their  honest  employment  and  maintenance 
as  aforesaid,  and  that  such  their  neglect, 
omission  or  misemployment  should  con- 
tinue at  any  time  by  the  space  of  one  whole 
year  together,  then  his  will  was  that  the 
whole  of  the  said  legacy  of  7»500/.  should 
be  void  and  of  none  effect,  as  to,  for  and 
concerning  the  uses  thereof  before  limited, 
and  the  said  whole  common  stock  should 
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be  by  the  said  mayor  and  burgesses  for 
the  time  being  forthwith  paid  to  the  mayor, 
commonalty  and  citizens  of  the  city  of 
London,  to  the  use  of  Christ's  Hospital  in 
London,  according  as  he  had  above  dis- 
posed, touching  the  yearly  revenue  of  50/. 
bequeathed  for  the  use  of  the  poor  people 
of  Reading;  as  also  his  will  was  that  in 
case  of  non- performance  by  the  said  mayor 
and  burgesses,  the  house  and  garden  to  be 
purchased  in  Reading  aforesaid  should  be 
by  the  said  mayor  and  burgesses  and  their 
successors,  conveyed  and  made  over  to  the 
said  mayor,  commonalty  and  citizens  of  the 
city  of  London,  and  their  successors  for 
ever,  to  the  like  use  of  Christ's  Hospital  in 
London  aforesaid. 

The  testator  died  shortly  after  the  date 
of  his  will,  and  the  legacy  of  7,500/.  was 
paid  by  his  executors  to  the  corporation  of 
Reading,  who,  in  compliance  with  the  direc- 
tions contained  in  the  will,  purchased,  with 
part  of  it,  lands,  of  the  value  of  50/^  a  year, 
and  also  a  house  and  garden,  and  employed 
the  residue  in  making  loans  to  the  clothiers 
in  the  town.  In  1634  the  Lords  of  the 
Privy  Council,  considering  the  charity  was 
ill  administered,  made  a  certificate  as  to  the 
mode  in  which  the  charity  funds  should  be 
applied,  which  varied  in  some  respects  from 
the  directions  given  in  the  will.  In  or 
about  the  year  1639  an  information  was 
filed  in  the  Court  of  Exchequer  against  the 
corporations  of  London  and  Reading  for 
the  administration  of  the  charity  funds 
according  to  the  certificate.  By  the  decree 
made  in  that  information,  it  was  ordered,  in 
the  terms  of  the  certificate,  that  the  remain- 
der of  the  7>500/.  should  be  laid  out  in  the 
purchase  of  land  ;  and  that,  after  providing 
a  fund  for  the  defence  of  the  title  and  the 
repairs  of  the))roperty,  the  remainder  of  the 
rents  and  profits  should  be  employed  in 
making  loans  to  poor  beginners  and  clothiers 
in  Reading,  until  the  funds  had  reached  a 
certain  amount,  and  that  then  the  surplus 
should  constitute  a  bank  or  stock  in  the 
town  of  Reading,  and  the  yearly  proceeds 
tliereof  should  go  to  the  binding  of  poor 
children  apprentices,  and  the  marriage  of 
poor  maids,  setting  the  poor  and  fatherless 
children  to  work  in  the  house ;  and  it  was 
lastly  decreed  that  if  the  corporation  of 
Reading,  or  their  successors,  should  neglect 
to  perform  the  premises  according  to  the 


decree,  or  should  misemploy  the  said  stock, 
contrary  to  the  decree,  and  that  such  n^lect 
or  misemployment  should  continue  at  any 
time  for  one  whole  year,  then  the  whole 
legacy  of  7,500/.  should  be  void  as  to  the 
said  corporation  and  as  to  the  uses  before 
expressed,  and  that  the  said  whole  common 
stock  should  be,  by  the  said  corporation  for 
the  time  being,  forthwith  paid  to  the  corpo- 
ration of  London,  to  the  use  of  Christ's 
Hospital,  as  directed  by  the  will ;  and  that 
the  lands  and  the  house  and  garden  should 
be  conveyed  by  the  corporation  of  Reading 
to  the  corporation  of  London,  for  ever,  to 
the  like  use  of  Christ's  Hospital. 

The  corporation  of  Reading,  in  obedience 
to  the  decree,  laid  out,  from  time  to  time, 
portions  of  the  residue  of  the  7,500/.  in  their 
hands  in  the  purchase  of  lands,  and  invested 
other  portions,  and  also  accumulations  of  the 
income  of  the  charity  property  in  the  3  per 
cent,  annuities;  and  the  trustees  who  had 
been  appointed  under  the  Municipal  Corpo- 
rations Reform  Act  (5  &  6  Will.  4.  c.  76, 
s.  71),  had  since  their  appointment  also 
invested  the  income  of  the  charity  property 
in  the  same  stock,  such  investments 
amounting  together  to  the  sum  of  7,999/. 
like  stock. 

In  November  1842  the  present  bill  was 
filed  by  the  corporation  of  London,  as 
governors  of  Christ's  Hospital,  against  the 
charity  trustees  appointed  under  the  Muni- 
cipal Corporations  Reform  Act,  the  town 
clerk  of  Reading,  the  corporation  of  the 
same  town  (as  the  parties  having  the  legal 
estate  in  the  charity  lands),  and  the  Attorney 
General.  The  bill  alleged  that  the  cor- 
poration of  London,  as  well  as  the  charity 
trustees,  had,  from  time  to  time,  during  the 
period  of  much  more  than  a  year  together, 
misemployed  the  trust  property,  and  had 
disposed  of  the  same,  and  the  income  thereof, 
contrary  to  the  direction  of  the  will,  and 
also  of  the  decree ;  and  it  charged  that, 
under  the  circumstances  aforesaid,  the  limit- 
ations over,  contained  in  the  will,  had  taken 
effect,  and  that  the  plaintiffs  were  entitled, 
under  the  provisions  of  the  will  and  the 
decree,  to  have  a  conveyance  and  transfer 
made  to  them  of  the  trust  property  and 
funds,  for  the  benefit  of  Christ's  Hospital. 
The  bill  then  prayed  a  declaration  to  that 
effect,  and  that  the  corporation  of  Reading 
and  the  trustees  might  be  decreed  to  convey 
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and  transfer  the  said  trust  estates  and  funds 
to  the  plaintiffs  accordingly. 

The  trustees,  by  their  answer,  submitted 
that  no  act  or  de&ult  of  the  trustees,  or  of 
the  corporation  of  Reading,  ought  to  prejn* 
dice  the  rights  of  the  poor  inhabitants  of 
Readhig,  who  were  the  primary  objects  of 
the  testator's  bounty ;  and  they  insisted  that 
the  plaintiffs  ought  to  have  specified  some 
definite  period  of  time  within  which,  and 
the  names  of  the  persons  by  whom,  such  acts 
and  de&ults  had  been  made  or  committed, 
and  they  relied  upon  the  great  lapse  of  time 
since  the  foundation  of  the  charity,  during 
which  the  charity  had  been  administered  in 
the  way  mentioned,  and  they  claimed  the 
benefit  of  the  Statute  of  Limitations  as  a 
defence  to  the  suit. 

The  cause  coming  on  to  be  heard  before 
the  Vice  Chancellor  of  England,  his  Honour 
made  a  decree  in  conformity  with  the  prayer 
of  the  bill. 

It  appeared  that  after  the  present  bill  was 
filed,  an  information  was  also  filed  by  the 
Attorney  General  against  the  two  corporations 
for  the  administration  of  the  charity  funds  ; 
but  the  decree,  which  was  now  appealed 
from,  was  made  in  the  present  suit  only. 
The  Attorney  General  then  presented  a 
petition  of  appeal  from  that  decree. 

On  the  rehearing  of  the  cause  before 
the  Lord  Chancellor,  it  was  contended, 
in  support  of  the  decree  below,  that  by  the 
misemployment  of  the  charity  funds  for  a 
long  series  of  years,  the  limitation  over  in 
favour  of  Christ's  Hospital  had  come  into 
operation;  that  Christ's  Hospital  was  as 
much  an  object  of  the  testator's  bounty  as 
the  poor  of  Reading,  and  that  the  Court, 
by  decreeing  that  the  limitation  over  took 
effect,  would  not  disappoint  the  testator's 
intention,  but  would  merely  transfer  the 
benefit  to  another  class  of  eestuis  que  trust 
pointed  out  by  the  will  and  the  decree ;  that 
there  being  an  express  trust  over,  the  doc- 
trine of  cy-pres  could  have  no  application, 
even  if  the  performance  of  the  trust  had 
become  impossible ;  and  that  the  Statute  of 
Limitations  did  not  apply  to  a  case  where 
the  property  was  still  in  the  hands  of  the 
trustees. 

The  following  cases  were  cited  :^ 
7!l«  Commissioners  of  Charitable  Do^ 
nations  v.  WybraiUs^  2  Jon.  &  Lat. 
182. 


The  Attorney  General  v.  the  Brewers 

Company f  1  Mer.  495. 
Ward  V.  Arch,  12  Sim.  472. 
Wych   V.  the   East    India    Company^ 

3  P.  Wms.  809. 
The  Attorney    General  v.  the   Cord*' 

wainers  Company^  3  Myl.  &  K.  534^ 
Jack  V.  BumeU,  12  CI.  &  F.  812. 
Pentland  v.  Stokes,  2  Ball  &  B.  68. 

In  support  of  the  appeal  it  was  contended, 
that  the  default  of  the  trustees  could  not 
in  equity  be  held  to  prejudice  the  rights  of 
the  cestuis  que  trust;  that  a  condition  in 
derogation  of  an  estate  in  fee  was  repugnant 
and  void  (I)— The  Attorney  General  v. 
Bowyer  (2),  Mills  v.  Farmer  (3),  Brown 
V.  Hiygs  (4).  The  gift  over  infringed  also 
the  law  against  perpetuities ;  for  in  the  event 
of  default,  the  corporation  of  Reading  was 
not  directed  to  hold  the  property  for  the 
benefit  of  Christ's  Hospital,  but  to  convey 
and  transfer  the  same ;  therefore  this  was  a 
conditional  limitation  over  to  take  effect  be» 
yond  the  time  prescribed— TAe  Pewterers 
Company  v.  Christ's  Hospital  (5).  The  gift 
over  was  in  effect  nothing  but  a  declaration 
in  terror  em.  The  decree  of  1639  bound 
Christ's  Hospital,  as  they  thereby  submitted 
to  the  cy-pres  administration  of  the  charity ; 
and  that  part  of  the  decree  which  directed 
a  conveyance  over  was  clearly  an  excess 
of  jurisdiction — In  re  Upton  Warren  (6), 
The  Attorney  General  v.  Merchant  Fen- 
turers  Company  (7),  Hamilton  v.  Houghton 
(8).  As  Christ's  Hospital  had  neglected  to 
take  advantage  of  the  forfeiture  for  so  great 
a  lapse  of  time,  the  claim  was  barred,  and 
the  trusts  of  the  charity  must  be  executed 
cy-pres  for  the  benefitof  the  town  of  Reading. 

The  Solicitor  General,  Mr.  Twiss  and 
Mr.  Blunt,  for  the  Attorney  General. 

Mr.  Stuart,  Mr,  James  Parker  and  Mr. 
Freeling,  for  the  plaintiff's. 

Nov.  14. — The  Lord  Chancellor. — 
This   was    an    appeal    by    the   Attorney 


(2) 
(3) 

(4) 
(5) 
(6) 
(7) 
137. 
(8)  2  Bligh,  169. 
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19  Ves.  483. 
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I  Myl.  &  K.  410. 
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General,  who  is  a  defendant  in  the  cause, 
and  the  first  question  to  he  considered  is 
the  position  which  the  Attorney  General 
has  assumed  upon  this  rehearing.       The 
corporation  of  London,  as   governors  of 
Christ's  Hospital,  by  the  will  claimed  cer- 
tain property  which  had  been  left  by  the 
testator,  John  Kendricke,  in  1624,  to  the 
corporation  of  Reading,  for  certain  cha- 
ritable purposes  in  that  town,  with  a  direc- 
tion that  if  the  donees  should  for  one  year 
neglect,  omit,  or  fail  to  perform  the  durec- 
tions  of  his  will,  such  gift  should  be  utterly 
void,  and  should  forthwith  be  paid  and 
transferred  to  the  corporation  of  London 
forthe  benefit  of  Christ's  Hospital.  The  strict 
execution  of  the  directions  of  the  will  having 
been  found  inconvenient,  an  information  was 
filed  by  the  Attorney  General  in  the  Court 
of  Exchequer  against  the  corporations  of 
London  and  Reading,  which  led  to  a  decree 
in  1639,  varying  the  purposes  and  appli- 
cation of  the  charity,  but  still  confining  it 
to  Reading,  and  providing,  as  in  the  will, 
that  if  the  corporation  of  Reading  should 
neglect  to  perform  the  directions  of  that 
decree,  or  should  misemploy  the  trust  pro- 
perty, and  such  neglect  or  misemplo3rment 
should  continue  for  one  year,  the  legacy 
should  be  void  and  of  no   effect  as  to 
Reading,  and  that  the  property  should  be 
forthwith  paid  and  transferred  to  the  cor- 
poration  of  London,   for  the   benefit  of 
Christ's  Hospital.     That  the  directions  of 
the  decree,  as  well  as  those  in  the  will, 
have  been  neglected  and  unperformed  for  a 
period  of  far  more  than  one  year,  is  a  f&ct 
clearly  established,  and  not  in  dispute  on 
this  rehearing.     Upon  this  fact  the  corpo- 
ration of  London,  by  their  bill,  sought  to 
recover  the   property  for   the   benefit   of 
Christ's  Hospital,  and  this  the  decree  of  the 
Vice  Chancellor  directed.      The  Attorney 
General  was  properly  a  party  to  this  suit, 
but,  as  it  appears,  he  took  no  part  in  the 
discussion.     To   this  there  could  be   no 
objection,  there  being  before   the  Court 
parties,  the  trustees  forthe  town  of  Reading, 
interested  in  resisting  the  claim   of  the 
plaintifis  ;  but  that  course  could  be  only 
unobjectionable  on  the  ground  of  the  Attor- 
ney General  having  considered   that  he 
might  properly  not   only  leave  the  dis- 
cussion to  the  other  defendants  but  abide 
by  the  decision  upon  it.     I  cannot  approve 


of  any  party,  after  a  decree  which  he  did 
not  oppose,  re-opening  the  discussion  by 
an  appeal  on  rehearing.  As  to  such  a 
party  the  proceeding  is  in  effect  an  original 
hearing.  V^liat  might  be  the  result  of  such 
an  attempt  by  an  ordinary  party  I  need  not 
now  decide,  because,  in  cases  of  charities, 
the  Court  is  less  strict  in  enforcing  its  rules 
of  proceeding,  and  will  not  on  such  an 
objection  reftise  to  hear  such  case  as  the 
Attorney  General  may  have  to  make ;  and 
this  leads  to  the  consideration  of  what  the 
case  is  which  the  Attorney  General  can 
make  on  this  rehearing.  The  only  case 
that  he  can  make,  and  that  which  he  has 
attempted  to  make,  is  that  the  bill  ought  to 
have  been  dismissed  ;  that  is,  so  far  as  the 
cause  is  concerned,  the  Court  ought  to  have 
decided  that  although  the  directions  of  the 
will  and  the  decree  have  been  wholly 
neglected,  and  the  charity  property  there- 
fore misapplied,  the  town  of  Reading  is, 
nevertheless,  to  continue  in  the  enjoyment 
of  the  property. 

Such,  in  point  of  form,  must  be  the 
contest  of  the  Attorney  General ;  but  such 
is  not  and  cannot  be  his  object.  But  find- 
ing that  the  decree  shuts  out  the  case 
which  he  had  thought  it  right  to  present 
to  the  Court  upon  an  information*  he 
takes  this  step  to  remove  the  impediment 
out  of  his  way.  This,  again,  shews  how 
unfortunate  it  was  that  he  did  not  raise 
the  whole  case  in  the  Court  below,  which 
might  or  ought  to  have  been  done  by  the 
cause  and  information  being  heard  toge- 
ther. The  Court  is  well  justified  in  re- 
gretting and  probably  in  complaining  that 
this  was  not  done ;  but  I  do  not  thuik  it 
right  on  these  grounds  to  decline  giving 
my  opinion  on  the  points  now  raised  for 
the  first  time  by  the  Attorney  General. 

I  proceed,  therefore,  to  consider  them, 
bearing  in  mind  that  this  is  a  gift  to  a 
corporation  on  certain  charitable  trusts, 
with  a  proviso  that  on  a  certain  event  such 
gift  shall  cease  and  the  property  be  trans- 
ferred to  another  corporation  for  certain 
other  charitable  trusts ;  and  that  the  event 
upon  which  such  cesser  and  transfer  were 
directed  to  take  place  has  happened.  The 
case  of  Brown  v.  Higgs  was  cited,  as 
proving  that  the  gift  over  could  not  take 
effect  from  the  act  of  the  trustees.  That 
case  does  not  only  not  support  that  propo- 
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ntton,  but  proceeds  on  a  principle  incon- 
sistent with  it ;  for  it  only  on  this  point 
decided  that  the  object  of  a  testator  should 
not  be  disappointed  by  the  neglect  of  a 
trustee.  But  in  this  case  the  testator  has 
made  the  gift  over  to  depend  upon  the  act 
oi  the  trustees ;  and  to  hold  that  the  act  of 
the  trustees  was  inoperative,  for  the  trans- 
fer would  be  to  depart  from,  and  not  to 
perform  his  object.  The  Attorney  General 
contends  that  this  provision  for  cesser  and 
transfer  was  void,  as  repugnant  to  the 
original  gift.  This  is  so  if  the  original 
gift  was  indefeasible,  but  not  otherwise; 
and  this  is  the  question.  That  proposition, 
therefore,  is  only  a  consequence  of  the 
point  in  dispute  if  decided  one  way,  and 
not  an  argument  for  that  decision. 

It  was  then  argued  that  it  was  void,  as 
contrary  to  the  rules  against  perpetuities. 
These  rules  are  to  prevent,  in  the  cases  to 
which  they  apply,  property  from  being 
inalienable  beyond  certain  periods.  Is  this 
effect  produced,  and  are  these  rules  evaded 
by  the  transfer,  in  a  certain  event,  of  the 
property  from  one  charity  to  another?  If 
the  corporation  of  Reading  might  hold  the 
property  for  certain  charities  in  Reading, 
why  may  not  the  corporation  of  London 
hold  it  for  the  charity  of  Christ's  Hospital 
in  London  ?  The  property  is  neither  more 
nor  less  alienable  on  diat  account. 

The  next  argument  was,  that  the  for- 
feitore  created  by  the  will  was  destroyed 
by  the  decree,  and  that  the  forfeiture 
created  by  the  decree  was  inoperative, 
being  beyond  the  jurisdiction  of  the  Court. 
These  arguments  are  very  little  consistent. 
If  the  Court  exceeds  its  jurisdiction  in  the 
provisions  for  the  transfer,  the  provisions 
of  the  will  are  not  affected  by  it;  But,  in 
fact,  the  decree  only  varied  the  first  trusts 
prescribed  by  the  will,  substituting  others, 
hut  preserved  the  forfeiture  under  the  will 
or  under  the  decree:  whichever  be  the 
operative  power  is  not  material,  it  being 
established  that  the  event  has  happened 
which  under  either  was  to  create  the  cesser 
and  transfer.  In  answer  to  this  it  was 
eontended  that  the  bill  sought  relief  only 
nnder  the  provisions  of  the  will ;  but  that 
is  not  so,  for  the  bill  alleges  that  the  plain- 
tiflb  axe  advised  that,  under  the  circum- 
stances before  stated,  the  limitation  over, 
in  &vour  of  the  plaintiffs,  contained  in  the 


will,  has  taken  effect,  and  that  the  plaintiffs 
are  now  entitled  under  the  provisions  of 
the  will  and  of  the  decree  to  have  the  pro- 
perty transferred  to  them. 

But,  lastly,  it  was  contended  that  th6 
plaintiffs'  claim  was  barred  by  more  than 
twenty  years  having  elapsed  since  the  facts 
which  were  stated  to  have  created  the  for- 
feiture and  since  the  plaintiffs  knew  of  these 
facts.  Time  is  permitted  to  create  a  bar  in 
order  to  quiet  titles.  Is,  then,  the  Attorney 
Oeneral  contending  that  time  has  sanction- 
ed the  breaches  of  trust  committed  by 
the  corporation  of  Reading,  and  that  the 
purposes  to  which  they  applied  the  trust 
property  are  not  to  be  disturbed?  This 
cannot  be,  and  is  not,  the  object  of  the 
Attorney  General.  The  object  is  to  let  in 
the  jurisdiction  of  the  Court  for  the  pur- 
pose of  having  the  property  applied  to 
purposes  to  which  the  corporation  of  Read- 
ing were  directed  to  apply  it  as  much  as 
those  to  which  the  corporation  of  London 
were  directed  to  apply  it.  Is  this  queistion- 
ing  the  title  of  the  corporation  or  of  those 
who  now  claim  in  their  place  ?  The  ques- 
tion is  not  whether  time  be  a  bar  to  any 
claim  adverse  to  the  title  of  the  original 
donee,  but  whether  such  title  is  to  be 
superseded  in  favour  of  those  to  whom, 
upon  failure  of  such  title,  the  testator  has 
given  the  property,  or  in  favour  of  general 
charity  unconnected  with  any  expressed 
object  of  the  testator.  If,  indeed,  there 
were  adverse  claims  between  cestuis  que 
irustf  time  might  create  a  bar  between 
them,  though  it  could  not  as  between  the 
eestuis  que  trust  and  the  trustee,  on  the 
principle  ultimately  established  in  Chol^ 
mondeley  v.  Clinton  (9).  But  that  is  not 
the  case  here. 

Both  the  contending  parties,  the  Attorney 
General  and  the  plaintiffs,  under  the  same 
fects,  claim  the  property  which,  up  to  the 
present  time  has  remained  in  the  hands  of 
the  forfeiting  party,  who  no  longer  disputes 
the  forfeiture.  As  between  the  Attorney 
General  and  the  plaintiffs  there  has  not 
been  any  adverse  title  or  possession ;  some 
confusion  may  have  arisen  from  the  use 
of  the  word  "forfeiture.**  In  one  sense 
the  cesser  of  one  set  of  trusts  and  the  com- 
mencement of  the  other  may  be  considered 

(9)  2J.&W.  1. 
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88  a  forfeiture,  but  the  form  and  substance 
of  the  provision  is  rather  a  substitution  of 
one  trust  for  another.  The  property  was 
vested  in  the  corporation  of  Reading,  but 
in  a  certain  event  they  were  to  become 
trustees  of  it  for  Christ's  Hospital ;  and  as 
to  the  501,  per  annum,  they  were  directed 
to  pay  it  to  the  treasurer  of  Christ's  Hos- 
pital ;  and  as  to  the  corpus  of  the  property, 
their  first  trust  having  ceased,  they  were 
directed  to  pay  it  to  the  corporation  of 
London,  for  the  benefit  of  Christ's  Hos- 
pital, as  before  directed  with  respect  to 
the  50^.  per  annum,  and  they  were  directed 
to  convey  and  transfer  the  same  accord- 
ingly. Now,  if  the  effect  of  these  pro- 
visions was  to  constitute  the  corporation 
of  Reading,  in  the  events  which  have 
happened,  trustees  for  Christ's  Hospital, 
untQ  they  transferred  the  property  as 
directed,  and  such  it  would  seem  was  the 
only  duty  they  had  to  perform,  there  would 
not  have  arisen  as  between  them  and  the 
plaintiffs  any  question  of  time  or  of  adverse 
possession  ;  but  that  is  not  the  question 
which  I  have  to  consider.  It  appears  to 
me  that  the  Attorney  General  cannot  main- 
tain the  points  he  has  attempted  to  esta- 
blish upon  this  rehearing,  and  that  the 
decree  of  the  Vice  Chancellor  must  be 
affirmed. 


V 
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WRIGHT  V,  BARNEWALL. 


Legacy  Duties — Liability  of  Executors 
and  Legatees — Claim  of  Crown  on  Re^ 
siduary  Estate, 

A  testator  by  his  will  gave  certain  annui" 
ties  and  legacies^  and  directed,  as  to  some  of 
tkem,  that  the  legacy  duty  thereon  should  be 
paid  out  of  his  residuary  estate,  but  as  to 
MerSf  he  directed  that  the  legacy  duty 
should  be  deducted.  The  executor  only  par^ 
tiaUy  paid  the  legacy  duties,  and  left  various 
sums  unpaid  on  both  descriptions  of  annuities 
and  legacies.  The  Commissioners  of  Stamps 
and  Taxes  claimed  a  lien  upon  the  residuary 
estate  of  the  testator  for  the  unpaid  legacy 
duties  in  priority  over  the  costs  of  the  suit 
and  the  unpaid  legacies: — Held,  that  the 
executor  was  personally  a  debtor  to  the  Crown 
for  the  amount  of  legacy  duty  where  he  had 
deducted  it;  and  where  a  payment  had  been 


made  to  the  legatee  without  deduction,  the 
legatee,  as  well  as  the  executor,  was  liable 
with  respect  to  the  duty  which  the  legatee 
ought  to  have  seen  paid,  but  the  Crown  had 
no  claim  upon  the  residuary  fund. 

The  petition  in  this  case  stated  that  John 
Biddulph,  the  testator  in  the  cause,  by  his 
will,  dated  the  29th  of  September  1828, 
and  certain  codicils  thereto,  bequeathed  to 
various  persons,  annuities  and  legacies,  and 
amongst  them  an  annuity  of  100/.  to  one 
of  the  petitioners,  and  25/.  to  the  other 
petitioner;  and,  as  to  some  of  the  said 
annuities  and  legacies,  the  testator  directed 
that  the  legacy  duty  payable  in  respect 
thereof  should  be  paid  out  of  his  residuary 
personal  estate,  and  as  to  other  of  the  said 
annuities  and  legacies,  the  testator  directed 
the  legacy  duty  payable  in  respect  thereof 
to  be  deducted  from  such  bequests;  and  the 
testator  gave  the  residue  of  his  personal 
estate  and  effects  equally  between  Anthony 
(George  Wright  Biddulph  and  John  Wright, 
and  he  appointed  the  said  A.  6.  W.  Biddulph 
and  John  Wright  executors  of  his  said  will. 
The  testator  died  on  the  2nd  of  August  1835, 
and,  shortly  afterwards,  his  said  will  and 
codicils  were  proved  by  John  Wright  alone. 

The  petition  further  stated  that  the  tes- 
tator's personal  estate  was  much  more  than 
sufficient  to  pay  his  debts,  and  funeral 
and  testamentairy  expenses,  and  the  annuities 
and  legacies  bequeathed  by  his  will.  That 
on  the  17th  of  December  1840  a  fiat  in 
bankruptcy  was  duly  issued  against  the 
said  A.  O.  W.  Biddulph  and  John  Wright, 
as  bankers,  and  the  defendants,  Thomas 
BamewaU,  W.  B.  C.  Weld,  and  E.  G. 
Charlewood,  were  duly  appointed  assignees 
under  the  said  fiat.  That  a  bill  was  filed 
for  an  account  of  the  personal  estate  of  the 
testator,  and  for  a  due  administration  thereof; 
that  the  suit  came  on  to  be  heard  in  February 
1844,  and  a  reference  was  directed  to  the 
Master  to  take  the  usual  accounts ;  that  it 
appeared  from  the  Master's  report  that  all 
the  annuities  and  legacies  bequeathed  by  the 
testator  bad  been  paid  up  to  that  date,  but 
that  no  provision  had  been  made  for  the  future 
payment  of  the  before-mentioned  annuities 
to  the  two  petitioners,  and  that  the  residue 
of  the  testator's  estate  had  been  paid  into 
court  to  the  credit  of  the  cause ;  and  the 
Master  found  that  the  legacy  duty  upon  the 
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ianuities  to  the  said  petidonen  had  heen 
saticfied,  hut  that  the  doty  upon  Bome  of  the 
legacies  so  given  by  the  testator  were  still 
unpaid.      That  the  total  amount  of  unpaid 
le^Eicy  duties,  which  were  directed  by  the 
testator  to  be  paid  out  of  his  residuary 
estate,  amounted  to  135/. ;  that  the  total 
amount  of  unpaid  legacy  duties  which  were 
not  directed  to  be  paid  otherwise  than  by 
the  respective  legatees  themselves  out  of 
their  legacies,   amounted   to   800/. ;    that 
Her  Majesty's  Commissioners  of  Stamps 
and  Taxes  claimed  to  have  all  the  said 
unpaid  legacy  duties  paid  and  satisfied  out 
of  the  said  testator's   estate   in   the   first 
inatance,  and  before  and  in  priority  to  the 
costs  of  these  suits,  and  to  any  provision 
being  made,  as  directed  by  the  testator,  for 
aeeuring,  by  investment,  the  payment  of  the 
said  annuities  to  the  petitioners ;  and  they 
also  claimed  to  have  the  legacy  duty  on  the 
residue  of  the  testator's  estate,  if  any,  paid  : 
whereas  the   petitioners  insisted  that  the 
personal  estate  of  the  testator  ought,  after 
paying  the  costs  and  expenses  of  this  suit, 
to  be  applied,  without  reference  to  any 
unpaid  legacy  duty  or  duty  on  the  residue, 
in  providing,  according  to  the  directions  in 
that  behalf  in  the  testator's  will,  for  the 
payment  of  the  annuities  to  the  petitioners ; 
and  the  assignees  of  the  bankrupts  contended 
that  snch  legacy  and  residuary  duties,  either 
entirely  or  so  far  as  regarded  such  of  the 
said  pecuniary  legacies,  the  duty  on  which 
was  directed  to  be  paid  out  of  the  testator's 
residuary  estate,  either  could  not  now  be 
recovered  or  that  the   right  of  the  Com- 
missioners of  Stamps  and  Taxes,  if  any, 
in  respect  of  such  duties,  was  one  of  proof 
in  baoikruptcy  only  against  the  separate 
estate  of  John  Wright,  or  was  a  right  of 
personal  demand  against  him  the  said  John 
Wright   only ;   and    the    petition    prayed 
that  the  question  as  to  the  legacy  duties 
might  be  disposed  of  by  the  Court,   and 
that    no  part  of   such   duties  might   be 
raised    or    paid     out    of    the     testator's 
estate  without  first   satisfying  the   costs, 
charges  and  expenses  of  this  suit,  and  also 
providing,   according   to  the  directions  of 
the  will,  for  the  due  and  proper  payment, 
daring  the  lives  of  the  petitioners,  of  the 
said  annuities  of  100/.  and  25Z. 

Mr.  C.  P.  Cooper  and  Mr,  Cooke  appeared 
in  support  of  the  petition. 


The  Solicitor  General  and  Mr,  MauUf 
for  the  Crown,  cited  the  36  Geo.  3.  c.  52, 
and  the  following  cases : — 

Hill  V.  AtHfuon,  2  Mer.  45. 

FoMter  V.  Ley,  2  Bing.  N.C.  269 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  C.P.  17. 
Thomoi  V.  Montgomery,  3  Russ.  502. 
Stow  V.  Davenport,  5  B.  &  Ad.  359. 

Afr.  Bethell  and  Mr,  Hishp  Clarke  ap- 
peared for  the  residuary  legatees,  and  relied 
on  the  6th  section  of  the  statute,  which 
made  the  claim  for  duty  personal  against  the 
executor  and  legatee,  and  not  payable  out 
of  the  residue. 

His  Honour  reserved  his  judgment. 

Dec.  3.  —  The  Vice  Chancellor.  —  I 
have  nothing  to  do  now  with  the  general  case, 
but  the  point  upon  which  I  am  to  decide 
comes  before  me  upon  a  petition  in  the 
cause ;  and  the  question  is  whether,  under 
the  statute  36  Geo.  3.  c.  52,  it  being  the 
case  of  an  executor  who  has  wholly  or 
partially  paid  the  legacy  duty,  the  Crown 
has  a  lien  against  the  unpaid  part  of  the 
legacy  or  residue,  for  the  duty  which  ought 
to  have  been  paid.  It  appeared  to  me, 
when  the  case  was  argued,  that  there  was 
no  ground  for  that;  but  at  the  same 
time  I  thought  it  rather  an  important 
case,  and  I  wished  to  consider  the  statutory 
clauses  and  the  cases  which  were  cited,  to 
the  principle  laid  down  in  which  I  entirely 
subscribe;  but  my  opinion  is  they  have 
nothing  whatever  to  do  with  the  question. 
I  think  that  the  construction  of  the  statute 
is,  that  the  executor  shall  be  a  debtor  to  the 
Crown  for  the  amount  of  the  duty  where 
he  has  deducted  it,  and  where  a  payment 
has  been  made  to  the  legatee  without 
reduction,  the  legatee  as  well  as  the  executor 
is  liable  with  respect  to  the  duty  which  the 
legatee  ought  to  have  seen  paid,  and  that 
the  Crown  has  no  claim  upon  the  residuary 
fund. 
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RANELAOH  V.  RANELAGH. 


Legacy — Lapse — Gift  to  Children  of  a 
Legatee  not  implied  after  an  express  Estate 
for  Life, 

Bequest  of  pecuniary  legacies  to  each  of 
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four  persons  for  life;  interest  at  51,  per 
cent,  to  be  paid  until  the  heir  attained 
twenty 'One^  and  in  case  of  the  demise  of  any 
of  the  above  parties  without  legitimate  issue, 
then  his  or  her  proportions  were  to  be  divided 
amongst  the  survivors.  After  the  testator's 
death,  one  of  the  legatees  married  and  died, 
leaving  three  children  surviving : — Held, 
that  as  the  legacy  was  expressly  limited  to 
the  legatee  for  life,  and  as  the  gift  over  did 
not  take  effect,  the  gift  to  him  was  defeated, 
and  no  gift  to  the  children  was  to  be  implied, 
and,  as  the  legatee  by  express  words  took  no 
interest  beyond  his  life,  the  legacy  lapsed, 
and  that  the  residuary  legatee  was  entitled. 

Lord  Ranelagh,  by  his  will,  dated  the 
20tli  of  August  1814,  after  several  devises 
and  bequests,  gave  and  bequeathed  his 
residuary  personal  estate  upon  trust  for 
the  benefit  of  his  son,  the  present  Lord 
Ranelagh,  with  remainders  over.  And  the 
testator,  by  a  codicil  to  his  will,  dated 
the  18th  of  December  1818,  expressed 
himself  as  follows  : — '*  My  daughter,  Mary 
Ann  Jones,  having  a  fortune  of  10,000/. 
which  I  hold  in  trust  for  her,  I  give  her 
for  the  present  only  2002.  to  buy  mourning. 
I  give  to  my  two  daughters  Sarah  Antonia 
Jones  and  Louisa  Jones  during  their 
natural  lives  4,000/.  each.  I  give  to  my 
two  sons  Thomas  Cowley  Jones,  and 
Thomas  Edward  Jones  2,000/.  sterling 
each  during  their  natural  lives :  legal 
interest  at  5/.  per  cent,  is  to  be  paid  to  all 
of  them  in  equal  quarterly  payments  com- 
mencing from  the  day  of  my  decease  till 
my  son  the  Honourable  Thomas  Jones  or 
my  heir  in  entail  attains  his  or  her  twenty- 
first  year  of  age.  To  prevent  any  mistake 
or  misconception  of  my  intentions,  I  re- 
peat my  intentions  respecting  the  above 
legacies  in  figures. 

''  To  Mary  Ann  Jones  200/.  to  be  paid 
forthwith. 


Sarah  Antonia  Jones  .  4,000/.  ^  f  L^^T**  t 

_       ,       _  ^  1    I  *«re«t  to    bo 

Lomsa  Jones    .      •      •    4,000/.  \  paldqoartorly 

Thomas  Cowley  Jones  2,000/.  (  Ji"twTnVon« 
Thomas  Edward  Jones  2,000/.  )  y«anofaf«. 

"  In  case  of  the  decease  of  any  of  the 
above  parties  without  legitimate  issue,  their, 
his  or  her  proportion  to  be  divided  equally 
amongst  the  survivors." 

By  another  codicil  without  any  date, 
the  testator  expressed  himself  as  follows  : — 


*'It  is  my  most  earnest  request  and 
desire  to  Lady  Ranelagh  and  my  heir, 
whoever  that  may  be,  that  my  daughters 
Mary  Ann,  Sarah  Antonia,  and  Louisa 
shall  live  as  much  as  possible  together,  at 
all  events  for  the  first  year  after  my 
decease. 

*'  I  hereby  constitute  and  appoint  Lady 
Ranelagh,  my  daughters  Mary  Ann  and 
Sarah  Antonia  Jones  my  executrixes. 

"My  friend  W.  Knight  has  a  will  of 
mine  in  his  possession.  The  above  legacies 
to  be  paid  out  of  monies  I  have  in  the 
public  funds." 

The  testator  died  on  the  4th  of  July 
1820,  and  his  will  and  codicils  were  proved 
by  the  executrixes. 

At  the  original  hearing  (1),  it  was  con- 
tended, on  behalf  of  the  two  daughters  and 
the  two  younger  sons,  that  they  took  an 
absolute  interest  in  their  respective  legacies, 
on  the  ground  that  the  gih  over,  in  case  of 
the  demise  of  any  of  them  without  issue, 
was  to  be  referred  to  an  indefinite  failure 
of  issue.  Sir  John  Leach,  and  Lord 
Brougham,  on  appeal,  declared  that  the 
legatees  were  entitled  to  interest  on  the 
legacy  until  the  plaintiff  attained  twenty- 
one;  and  upon  the  plaintiff  attaining 
twenty  -  one,  it  was  ordered  that  the 
several  legacies  should  be  carried  over  to 
the  separate  accounts  of  the  several  legatees, 
and  the  dividends  were  to  be  paid  to  the 
legatees  for  life,  or  until  further  order;  and 
upon  the  death  of  any  or  either  of  the 
l^atees,  liberty  to  apply  was  given  to  any 
persons  interested. 

The  sum  of  4,149/.  Bank  annuities  was 
carried  over  to  the  separate  account  of 
Sarah  Antonia  Jones,  who  died  on  the  21  at 
of  August  1840  without  ever  having  been 
married. 

Petitions  were  then  presented  (2)  by 
the  personal  representative  of  Sarah  An- 
tonia Jones,  and  by  the  other  legatees 
asking  for  payment  to  them  of  the  4,149/. 
But  it  was  considered  that  the  survivors 
took  the  fund  absolutely,  and  it  was 
ordered  to  be  equally  divided  among  them. 
The  sum  of  2,074/.  consols  was  also 
carried  over  to  the  separate  account  of 
Thomas  Cowley  Jones,  who  died  on  the 

(1)  2  MyL  &  K.  441 ;  8.  c  I  Law  J.  R«p.  (n.s.) 
Cbanc.  183. 

(2)  4  Beav.  419. 
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ISth  of  March  1849,  having  on  the  9th  of 
May  1829  intennarried  with  Clara  Clare, 
by  whom  he  left  three  children  surviving. 

Two  petitions  were  now  presented,  the 
one  by  Clara  Elizabeth  Jones,  Theodosius 
Henry  Clare  Jones,  and  Sarah  Matilda 
Jones,  the  infant  children  of  Thomas 
Cowley  Jones,  and  the  other  by  Lord 
Ranelagh,  claiming  the  2,074/. 

Mr.  RotipeU  and  Mr,  Bigg,  for  the 
infant  children  of  Thomas  Cowley  Jones. — 
The  testator  separated  these  legacies  from 
the  residue,  and  gave  them  to  several 
legatees  by  name  during  their  natural  lives, 
with  a  benefit  of  survivorship  in  case  of 
the  demise  of  any  without  issue.  The 
legatees  have  been  held  to  take  a  life 
interest  only,  but  the  words  **  dying  with- 
out issue'*  implied  a  gift  to  the  children  of 
the  legatee.  The  gift  over  was  not  on  the 
fidlnrtf  of  issue  generally;  but  it  took 
effect  on  the  death  of  the  tenant  for  life 
without  issue.  These  words  must  have  some 
meaning  attached  to  them.  They  raised 
a  necessary  implication  in  &vour  of  the 
ehildren  of  the  legatee,  and  a  contrary 
intention  cannot  be  imputed  to  the  tea* 
tator. 

Ex  parte  Rogers,  2  Madd.  449. 

Andree  v.  Ward,   1  Russ.  260 ;   s.  c. 
4  Law  J.  Rep.  Chanc.  98. 

LeihieuUier  v.  Tracg,  3  Atk.  774. 

Harmon  v.  Dickenson,  1  Bro.  C.C.  91. 

Greene  v.   Ward,  1  Russ.  262 ;    s.  c. 
4  Law  J.  Rep.  Chanc.  99. 

1  Jarm.  on  Wills,  490. 

Mr.  Qiffard,  for  the  personal  representa- 
tive of  Thomas  C.  Jones. — The  ^ft  to  the 
survivors  has  been  held  valid;  the  words 
"  without  issue"  mean  issue  living  at  the 
death.  In  the  decree  that  has  been  made, 
there  is  no  declaration  that  the  legatee  took 
a  life  interest  only.  If,  however,  a  partial 
interest  was  given  to  a  legatee,  and  the 
capital  was  given  over  on  a  particular 
event  which  did  not  happen,  the  legatee 
who  took  the  partial  interest  would,  by 
nnplication,  take  an  absolute  interest. 

2  Rop.  Leg.  392,  3rd  ed. 
Crowder  v.  Clowes,  2  Ves.  jun.  449. 
Wainewright  v.    Wainewrigkt,    3  Ves. 

558. 
Ooodright  dem.  Hoskins  v.  Hoskins,  9 

East,  906. 
New  Sbbibs,  XIX.— Chanc. 


Mr.  Turner  and  Mr.  Cdlvert,  for  Lord 
Ranelagh. — This  was  a  general  lapse  of 
this  legacy,  and  the  personal  representa- 
tive of  Thomas  C.  Jones  took  no  interest 
—  Leake  v.  Robinson  (3).  Could  the 
children  of  the  legatee  take  by  implication  ? 
The  disposition  was  imperfect.  The  tes- 
tator might  have  preferred  his  son  to  the 
issue  of  the  legatee.  The  gift  was  confined 
to  the  legatees  themselves,  and  whatever 
might  have  been  the  intention  if  it  iailed, 
it  was  for  the  benefit  of  the  residuary 
legatee — Cooper  v.  Pitcher  (4). 

Mr.  Cox,  for  the  personal  representative 
of  the  testator. 

Mr.  Roupell,  in  reply. 

Nov.  12. — The  Master  op  the  Rolls. 
—The  late  Lord  Ranelagh,  by  his  will, 
gave  his  residuary  personal  estate  in  trust 
for  the  benefit  of  the  plaintiff  Lord  Rane- 
lagh for  life,  and  after  his  death  for  the 
benefit  of  his  first  and  other  sons,  with 
other  limitations  over.  By  his  first  codicil 
he  gave  to  his  daughters  Sarah  Antonia 
Jones  and  Louisa  Jones  during  their  live^ 
4,000/. ;  and  to  his  sons  Thomas  Cowley 
Jones  and  Thomas  Edward  Jones  2,000/. 
sterling  each,  and  after  giving  directions 
respecting  the  payment  of  interest,  and 
enumerating  his  legacies,  he  expresses 
himself  thus: — '*  In  case  of  the  decease  of 
any  of  the  above  parties  without  issue, 
their,  his  or  her  proportion  to  be  divided 
equally  amongst  the  survivors."  By  another 
codicil,  he  stated  that  the  above  legacies 
were  to  be  paid  out  of  the  monies  which 
he  had  in  the  public  ftmds.  Upon  the 
hearing  of  the  cause,  it  was  determined 
that  the  words  in  the  first  codicil  '*  decease 
without  issue"  ought  to  be  construed  with 
relation  to  issue  living  at  the  death  of  the 
legatees  respectively ;  and  the  legacies 
were  ordered  to  be  carried  to  the  separate 
account  of  each  legatee,  with  directions  to 
pay  the  dividends  to  each  legatee  for  life, 
with  liberty  for  any  person  interested  to 
apply  on  the  death  of  the  legatee.  The  decree 
was  afiirmed,  upon  rehearing  before  the  Lord 
Chancellor.  Upon  the  death  of  Sarah  A. 
Jones,  one  of  the  legatees,  without  having 
been  married,  the  legacy  settled   to   her 

(3)  2  Mer.  393. 

[4)  4  Hare,  485;    8.c.  16  Law  J.  Rep.  (n.s.) 
Chanc  24. 
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account  was  claimed^  first,  by  her  legal 
personal  representative ;  secondly,  by  the 
surviving  legatees,  and,  thirdly,  by  Lord 
Ranelagb,  who  contended  that  the  gift 
to  the  survivors  was  for  life  only,  and 
not  an  absolute  gift.  It  was  held  that  the 
survivors  of  the  legatees  took  the  legacy 
absolutely.  Another  of  the  legatees, 
T.  C.  Jones,  is  now  dead,  and  he  has  left 
three  children  him  surviving.  On  this 
occasion  two  petitions  are  presented,  one 
by  the  children  of  the  legatee,  who  claim 
the  fund  by  virtue  of  the  gift,  which  they 
say  may  be  implied  from  the  terms  in 
which  the  gift  over  to  the  survivor  is  ex- 
pressed, "  on  decease  without  issue;"  and 
the  other  petition  is  by  Lord  Ranelagh  as 
residuary  legatee,  who,  in  the  absence,  as 
he  alleges,  of  any  gift  over  to  the  survivor 
of  the  legatees,  claims  to  be  entitled  to  the 
legacy  as  part  of  the  testator's  residuary 
estate. 

The  question,  therefore,  is,  whether, 
as  against  the  residuary  legatee,  a  gift 
to  the  children  of  a  particular  legatee  for 
life  is,  in  the  absence  of  any  express  gift, 
to  be  implied  from  the  circumstance  of  the 
gift  over  being  made  dependent  on  the 
legatee  for  life  dying  without  issue  living 
at  her  death.  If  the  legacy  had  not  been 
expressly  limited  to  the  legatee  for  life,  I 
apprehend  that  in  the  event  that  has  taken 
place,  the  gift  over  not  having  taken  e£fect, 
the  legatee  would  have  taken  the  legacy 
absolutely  ;  the  gift  to  him  would  not  have 
been  defeated  and  the  gift  to  the  children 
would  not  have  been  implied.  In  this  case 
the  legatee,  by  the  express  words  of  the 
codicil,  takes  no  interest  beyond  his  life, 
and  if  there  be  no  further  gift  of  the 
legacy,  the  residuary  legatee,  who  takes  all 
that  is  not  otherwise  disposed  of,  must  be 
held  entitled.  The  issue  of  the  legatee  is 
named  in  the  codicil  only  in  the  contingency 
of  the  description  that  is  mentioned  when 
the  legacy  is  given  over.  I  am  unable  to 
find  anything  which  assists  me  to  collect 
an  intention  that  the  gift  is  to  the  children. 
I  can  collect  no  particular  intention  to  give 
this  legacy  to  particular  legatees,  and  I 
cannot  answer  the  question  proposed  by 
Sir  Thomas  Plumer  in  Ex  parte  Rogers^ 
where  the  children  were  named  in  the  will 
in  the  gift  over;  but  in  that  case  there 
seems  to  have  been  found  some  further 


reason,  which  does  not  exist  in  this  case, 
for  inferring  an  implied  gift.  I  think  it 
extremely  probable  the  testator  did  mean 
to  make  a  gift  to  the  children,  but  $%  voluit 
non  dixit,  I  think  there  is  not  sufiicient 
to  raise  an  implication.  Upon  the  whole, 
I  am  of  opinion  that  the  legacy  falls  into 
the  residuary  estate.  Of  course,  the  costs 
of  all  parties  upon  both  petitions  must  be 
paid  out  of  the  estate. 
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DUGDALE  V.  DUGDALE. 


Costs — General  Estate  or  particular  Fund 
liable  to  Costs  —  Bequest  —  Unascertained 
Parties^  Inquiry  to  ascertain, 

A  testator  devised  his  real  estate  to  a 
trustee  for  1,000  years,  to  raise,  by  sale  or 
mortgage,  2,0002. ,  '*  to  be  equally  divided 
amongst  such  of  his  next-of-kin,  both  mater^ 
nal  and  paternal,  as  should  be  living  at  ihe 
time  of  his  death .  * '  The  devisee  filed  his  bill, 
asking  for  an  inquiry  to  ascertain  the  parties 
entitled  to  the  2,0002.  Various  proceedings 
were  taken  in  the  Master* s  office,  in  the  course 
of  which  the  sum  of  2,0001.  was  raised;  the 
Master  made  his  first  report,  finding  who 
were  the  next-of-kin  ex  parte  patem&,  emd 
also  stating  that  C,  B,  was  one  of  the  next- 
of-kin  ex  parte  matema ;  but  upon  a  subse- 
quent reference  he  found  C,  B,  to  be  the  only 
next-of-kin  ex  parte  matem^  :-^Held,  that 
the  testator* s  estate  was,  from  the  first,  liable 
to  the  costs  of  the  inquiry,  and  that  the  money 
being  raised  and  set  apart  before  the  next-of^ 
kin  were  ascertained  made  no  difference,  and 
that  the  costs  must  be  raised  out  of  the  tes- 
tator* s  estate, 

Henry  Geast  Dugdale,  by  his  will,  dated 
the  17th  of  December  1839,  devised  his 
real  estates  to  the  plaintifi^,  William  Strat- 
ford Dugdale,  for  die  term  of  1,000  years, 
in  trust  to  raise,  by  sale  or  mortgage,  the 
sum  of  2,0002.,  to  be  equally  divided 
amongst  such  of  his  next-of-kin,  both  ma- 
ternal and  paternal,  as  should  be  living  at 
the  time  of  his  death. 

The  plaintiff  was  his  heir-at-law,  and 
also  his  sole  trustee  and  executor,  and  he 
filed  this  bill,  alleging  that  he  was  unable 
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to  discover  who  were  the  next-of-kin 
pointed  out,  and  entitled  under  the  will, 
and  he  prayed,  amongst  other  things,  a 
reference  to  the  Master  to  inquire  who 
were  the  next-of-kin  entitled  to  the  2,000/. 
directed  to  be  raised  out  of  the  real  estate, 
and  the  share  to  which  they  were  respec- 
tively entitled. 

The  defendants  were  all  of  them  infants, 
and  by  their  answers  only  submitted  their 
rights  to  the  protection  of  the  Court. 

By  the  decree  dated  the  29th  of  June 
1841,  after  directing  the  usual  accounts, 
it  was  referred  to  the  Master  to  inquire 
who  were  the  next-of-kin,  both  maternal 
and  paternal,  of  the  testator,  living  at  the 
time  of  his  death,  and  the  Master  was  to 
inquire  of  what  real  estate  the  testator  died 
seised. 

The  Master,  by  his  report,  dated  the 
loth  of  May  1844,  found  that  Louisa 
Anne  Dilke  and  Penelope  Packe  were  the 
only  next-of-kin  on  the  paternal  side  living 
at  his  death,  and  that  Charles  Baldwyn 
was  one  of  the  next-of-kin  of  the  testator 
on  the  maternal  side,  and  that  no  other 
person  had  claimed  to  be  such  next-of-kin. 

By  an  order  made  on  further  directions, 
on  the  22nd  of  July  1844,  it  was  declared 
that  the  2,000/.  was  well  charged  on  the 
premises  comprised  in  the  term  of  1,000 
years  created  by  the  will,  and  certain  ac- 
counts and  inquiries  were  ordered  to  be 
made,  and  directions  were  given  respecting 
the  sum  of  2,000/.  and  interest,  and  the 
Master  was  ordered  to  inquire  whether  the 
same  should  be  raised  by  sale  or  mortgage. 

A  sufficient  sum  was  afterwards  raised 
by  sale  for  payment  of  the  2,000/.,  and 
the  interest  thereof,  which,  at  the  date  of 
the  Master's  report,  amounted  together  to 
the  sum  of  2,558/.  2s. 

By  a  subsequent  order,  dated  in  August 
1847,  the  sum  of  2,563/.  13^.  4d.,  the 
amount  of  the  principal  sum  of  2,000/. 
and  interest  thereon  up  to  the  17th  of 
August  1847»  was  paid  into  court  by  the 
plaratifif  to  the  account  of  the  next-of-kin 
of  the  testator,  Henry  Geast  Dugdale. 

On  the  18th  of  December  1847  a  further 
inquiry  was  directed,  and  by  a  report  dated 
the  29th  of  January  1849,  the  Master, 
after  great  inquiry,  and  taking  much  evi- 
dence, found,  what  he  was  unable  to  find 
at  first,  that  Charles  Baldwyn  was  the  only 


next-of-kin  of  the  testator  on  the  maternal 
side,  living  at  the  time  of  his  death. 

The  petition  was  now  presented  by 
Louisa  Anne  Dilke,  and  by  Edmund  Packe, 
James  Packe,  and  Augustus  Packe,  the 
executors  of  Penelope  Packe,  deceased, 
praying  for  the  payment  to  them  of  their 
respective  thirds,  and  further  praying  that 
their  costs  of  making  out,  proving,  and 
establishing  their  respective  claims  before 
the  Master,  as  well  as  of  the  petition,  might 
be  paid  to  them  out  of  the  fund  raised  or 
to  be  raised  from  the  real  estate  of  the 
testator ;  and  a  stop  order  having  been  ob- 
tained by  Richard  Jacques  Spooner  Win- 
terton,  it  was  prayed  that  he  might  pay 
the  costs  occasioned  by  giving  him  notice 
of  this  petition. 

Mr,  Turner  and  Mr,  Spooner,  for  the 
petitioners,  the  next-of-kin  ex  parte 
paiemd, — Some  costs  have  been  incurred 
by  the  inquiries,  but  though  the  petitioners 
were  not  parties  to  the  suit,  still  they  were 
in  the  same  situation  as  if  they  had  been, 
and  ought  not  to  bear  the  costs  of  esta- 
blishing their  claim. 

Shuttleworth  v.  Howarth,  4  Myl.  &  Cr. 

492 ;  s.  c.   10  Law  J.  Rep.   (n.s.) 

Chanc.  2. 
Hutchinson  v.  Freeman,  4  Myl.  &  Cr. 

490  ;  s.  c.  10  Law  J.   Rep.  (n.s.) 

Chanc.  3,  n. 

Mr,  Daniel,  for  Mr.  Baldwyn,  the  only 
next-of-kin  ex  parte  maternd, — ^The  ques- 
tion to  be  determined  is  between  two  sets 
of  costs.  The  legacy  is  given  in  a  way 
to  render  inquiry  necessary,  and  until  the 
individuals  were  ascertained  there  was  no 
means  of  carrying  it  out.  The  first  report 
was  imperfect,  as  the  fund  could  not  be 
carried  to  the  separate  account  of  each ; 
a  second  reference  was  then  directed,  and 
pending  these  inquiries  the  fund  liable  to 
pay  must  be  considered  as  one  entire  fund, 
and  all  the  costs  not  costs  of  suit  must  be 
borne  by  the  entire  fund. 

Mr,  Stevens,  contra. — The  general  estate 
of  the  testator  ought  not  to  be  made  liable 
for  the  costs  incurred  by  these  parties  in 
establishing  their  respective  claims  ;  but  if 
any  costs  are  to  be  given,  the  party  claim- 
ing ex  parte  maternd  is  not  entitled  to 
costs  after  the  fund  was  carried  over  to  the 
account  of  the  parties  claiming  ex  parte 
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patemd.  Persons  going  before  Jhe  Master 
usually  bear  their  own  costs,  such  as  cre- 
ditors and  next-of-kin,  unless  they  are 
subsequently  permitted  to  mix  as  parties 
in  the  suit,  when  they  may  be  entitled 
to  their  costs — Waite  v.  Watte  {!)»  But 
though  costs  of  an  administration  suit  are 
given  out  of  the  estate,  and  not  out  of  any 
particular  fund,  that  rule  does  not  apply 
where  the  questions  to  be  determined,  as 
in  the  present  case,  arise  between  persons 
interested  in  a  particular  fund,  which  has 
been  separated  from  the  bulk  of  the  estate. 
Here  the  trustees  have  set  apart  the  2,000/., 
and  if  not  altogether,  yet  from  the  time  it 
was  set  apart,  the  costs  of  the  inquiries  in 
the  Master's  office  must  be  paid  out  of 
the  2,000/. 

Jenour  v.  Jenour,  10  Yes.  562. 

Wallis  V.  Williams^  Beames  on  Costs, 
227. 

Mr,  Turner^  in  reply. — The  inquiries 
were  necessary  before  any  mortgage  or  sale 
oould  be  made  of  the  estate ;  the  costs  of 
the  inquiries  may,  therefore,  be  considered 
as  costs  in  the  cause. 

Nov.  8. — The  Master  of  the  Rolls. — 
The  fund  standing  to  the  account  of  the 
testator's  next-of-kin  belongs  in  equal 
third  parts  to  Louisa  Anne  Dilke,  one  of 
the  next-of-kin  of  the  testator  living  at  the 
time  of  his  death,  to  Edmund  Packe,  James 
Packe,  and  Augustus  Packe,  the  executors 
of  Penelope  Packe,  another  of  such  next- 
of-kin,  and  to  Charles  Baldwyn,  the  only 
other  of  such  next-of-kin.  But  a  question 
is  raised  whether  the  next-of-kin  are 
entitled  to  any  costs  of  making  out  their 
title,  or  any  costs  incurred  since  the  frmd 
was  set  apart.  As  the  fund  could  not  be 
distributed,  or  the  charge  satisfied  without 
ascertaining  who  were  the  next-of-kin,  and 
as  the  question,  who  were  the  next-of-kin, 
unavoidably  arose  under  the  will  of  the 
testator,  I  think  that  his  estate  was  from 
the  first  liable  to  pay  the  costs  of  the 
inquiry,  and  that,  having  regard  to  the 
state  of  the  cause,  the  circumstance  of  the 
money  being  raised  and  set  apart  before 
the  next-of-kin  were  ascertained,  does  not 
make  any  difference.     I  think,  therefore, 

(1)  6  Madd.  110. 


that  the  whole  of  the  costs  asked  for  by 
the  petition  must  be  raised. 

[See  Michell  v.  MicheU,  4  Beav.  549.] 


V.C.     \ 
Nov.  17.  J 


GLEADOW    V.    THE   HULL    GLASS 
COMPANY. 


Company — Liability  of  Directors — Pur* 
chase  of  a  Patent'^  Sanction  of  Shareholders. 

A  company  having  been  formed  for  the 
manufacture  of  glass,  the  directors  entered 
into  a  contract  to  purchase  a  licence  to  use 
a  patent  for  certain  improvements  in  making 
glass,  and  constituted  themselves  trustees  for 
the  company.  The  purchase  was  subsequently 
sanctioned  by  a  general  meeting  of  the  share- 
holders, but  the  speculation  proving  unsue* 
cessful,  dissatisfaction  arose,  and  the  directors 
were  dismissed : — Held,  that  the  company 
by  reason  of  their  having  sanctioned  the  con- 
tract, were  bound  to  indemntfy  the  origimU 
directors  against  their  liabilities  in  respect 
of  the  purchase. 

The  bill  stated  that  in  1846  a  company 
was  formed  for  the  purpose  of  making  and 
manufacturing  glass,  under  the  name  of 
"The  Hull  Glass  Company;"  that  on 
the  formation  of  the  company  a  deed  of 
settlement  was  executed,  dated  the  27th 
of  March  1846,  by  which  it  was  agreed 
that  the  business  of  the  company  should 
be  the  manufacturing  and  vending  of  glass 
of  every  description,  such  as  plate  glass, 
crown  glass,  &c.,  and  such  other  descrip- 
tions, kinds,  and  varieties  of  glass  as 
should  from  time  to  time  be  invented  or 
discovered  by,  or  be  made  known  to  the 
company,  or  any  other  person  or  persons 
whose  invention  or  discovery  the  company 
might  at  any  time  thereafter  be  lawfully 
auUiorized  to  use  and  exercise,  or  should 
purchase  or  otherwise  lawfully  acquire; 
that  there  should  be  five  directors,  and 
that  the  plaintiffs,  6.  Buck  ton,  T.  Wilson, 
and  T.  Gleadow,  and  the  defendants, 
W.  Farthing  and  R.  Wake,  should  be  the 
first  directors,  who  were  to  have  the  entire 
management  and  superintendence  over  the 
affairs  and  concerns  of  the  company,  but| 
nevertheless,  in  strict  conformity  with  the 
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laws  and  regulations  thereby  or  thereafter 
to  be  established ;  that  the  company  was 
completely  registered,  and  the  business 
thereof  was  carried  on  till  the  month  of 
January  1 847,  when  it  became  known  that 
a  person  named  Bedford  had  obtained 
a  patent  for  certain  improvements  in 
staining  and  etching  of  sheet  glass,  and 
negotiations  took  place  between  him  and 
the  directors  for  a  licence  to  use  the 
inyentions,  and  divers  resolutions  were 
come  to  at  the  meetings  of  the  directors, 
duly  held,  and  ultimately  it  was  resolved 
by  the  directors,  that  a  licence  for  the 
company  to  use  the  invention  should 
be  purchased  from  Bedford  for  the  sum 
of  500/.  to  be  paid  down,  and  for  the 
annual  sum  of  1502.  to  be  paid  to 
him  during  the  continuance  of  his  letters 
patent.  That  it  was  arranged  and  agreed 
by  the  board  of  directors  and  Bedford 
that  such  licence  should  be  granted  to 
the  then  five  directors  as  trustees  for  the 
company,  and  three  deeds  were  thereupon 
prepared  by  Mr.  Thomey,  the  solicitor  for 
the  company,  for  the  purpose  of  carrying 
out  such  arrangement,  and  were  executed 
on  the  27th  of  January  1847,  and  the 
sum  of  500/.  was  paid  according  to  the 
agreement  to  Bedford,  and  the  directors 
entered  into  a  covenant  to  secure  the 
due  payment  of  the  annuity.  That  a 
genend  meeting  of  the  company  was 
held  in  the  month  of  March  1847^  at 
which  meeting  a  report  was  made  and  read 
to  the  shareholders  then  present,  which 
stated  that  the  licence  had  been  ob- 
tained and  the  terms  upon  which  it  had 
been  purchased  were  fully  set  forth,  and 
the  report  was  adopted  and  confirmed  by 
the  meeting,  and  great  satisfaction  was 
expressed  by  several  of  the  shareholders 
present  with  the  report  and  with  the  pur- 
chase so  made.  That  in  the  month  of 
January  1848  the  five  directors  first 
^pointed  ceased  to  be  such  directors  of 
the  company,  and  new  directors  were  ap- 
pointed in  dieir  place.  That  the  company 
subsequently  continued  to  use  the  inven- 
tion Uie  licence  for  which  had  been  so 
granted  by  Bedford.  That  in  the  month 
of  April  1848  Bedford  applied  to  the 
plaintifis  and  required  them  to  pay  him 
for  the  two  half-yearly  payments  of  the 
Slid  annuity  which  had  become  due,  and 


thereupon  the  plaintiffs  applied  to  the  com- 
pany and  to  the  present  directors  thereof, 
and  requested  them  to  pay  such  annuity 
and  to  take  an  assignment  to  some  other 
trustees  of  the  licence,  but  they  declined 
to  do  so.  That  on  the  25th  of  May  1848, 
Bedford  commenced  an  action  against 
the  plaintiff  Gleadow  for  the  reco- 
very of  the  arrears  of  the  annuity,  and 
that  the  company  still  refused  to  pay 
the  amoimt  or  to  defend  the  action. 
That  the  three  plaintiffs  had  joined 
together  for  the  purpose  of  these  pro- 
ceedings, as  being  jointly  liable  under 
the  covenants  entered  into  by  them  while 
such  directors  as  aforesaid ;  but  the  other 
first  appointed  directors,  W.  Farthing  and 
R.  Wake  declined  to  concur  with  them  as 
plaintiffs  in  this  suit,  and  they  had  conse- 
quently been  made  defendants  thereto. 
The  bill,  therefore,  prayed  that  the  Hull 
Glass  Company  might  be  declared  liable 
to  indemnify  the  plaintiffs  and  the  defen- 
dants Farthing  and  Wake  from  the  pay- 
ment of  the  said  annuity,  and  the  costs 
incurred  in  respect  of  the  action  brought 
against  them. 

The  defendants,  the  present  directors  of 
the  company,  by  their  answer  admitted  the 
allegations  in  the  bill  respecting  the  for- 
mation of  the  company,  and  the  execution 
of  the  deeds  upon  the  purchase  of  the 
invention  of  Bedford;  but  they  alleged 
that  it  turned  out  that  the  patent  was 
of  no  practical  utility ;  that  the  plain- 
tifis had  entered  into  the  purchase  with 
great  recklessness,  and  without  having 
tested  the  value  of  the  patent ;  they  ad- 
mitted that  the  report  of  the  plaintiffs, 
setting  forth  the  purchase,  was  confirmed 
by  a  general  meeting  of  the  shareholders  ; 
but  they  denied  that  the  terms  upon  which 
the  patent  had  been  purchased  were  fully 
stated  in  such  report;  that  the  plaintiff's 
had  throughout  their  management  as  di- 
rectors exhibited  great  general  improvi- 
dence, and  had  involved  the  company  in 
considerable  embarrassments  by  their  waste- 
ful expenditure,  and  it  was  owing,  in  a 
great  degree,  to  such  mismanagement  that 
the  defendants  had  at  present  no  funds 
available  to  discharge  the  plaintiffs'  claim ; 
that  the  process,  the  subject  of  the  patent, 
had  been  used  after  the  plaintiffs  ceased  to 
be  directors  only  for  the  purpose  of  work- 
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ing  up  the  unfinished  materials,  but  that 
it  had  now  been  discovered  that  the  inven- 
tion was  a  failure,  and  the  use  of  it  had 
since  been  discontinued  altogether. 

Mr.  Bethell  and  Mr,  Glasse  appeared 
for  the  plaintiffs,  and  contended,  that  they 
wm  iuUy  justified  in  entering  into  the 
engagement  for  the  purchase  of  Mr.  Bed- 
ford's patent,  and  that  the  subsequent  acts 
of  the  company  had  sanctioned  the  con- 
tract. It  had  been  contemplated  when  the 
company  was  first  formed,  that  any  inven- 
tions for  improvements  in  making  glass 
should  be  purchased  by  the  company,  and 
it  was  not  the  fault  of  the  plaintiffs  if  the 
patent  had  not  been  successful. 

Mr.  Stuart  and  Mr.  Goodeve  appeared 
for  the  defendants,  and  urged  the  different 
objections  raised  by  their  answer. 

Mr.  Giffard  and  Mr.  Anstey  appeared 
for  the  defendants  Farthing  and  Wake. 

The  Vice  Chancellor. — This  is  a  very 
simple  case.  It  appears  that  these  gentle- 
men at  Hull,  like  other  speculators,  wanted 
to  get  rich  by  manufacturing  glass,  and  a 
company  was  formed  for  the  purpose. 
The  plaintiffs  and  two  of  the  defendants 
were  appointed  directors,  and  in  the 
course  of  the  year  1847  they  entered 
into  a  treaty  with  Mr.  Bedford,  which 
ended  in  the  purchase  of  a  licence  from 
him  for  liberty  to  use  his  patent.  This 
purchase  was  effected  in  the  names  of  the 
five  directors  who  executed  three  deeds, 
by  which  they  became  trustees  for  the 
company,  and  they  entered  into  a  covenant 
for  the  pajrment  of  an  annuity  to  the 
patentee.  After  that,  in  March  1847,  a 
meeting  of  the  shareholders  took  place  and 
a  report  was  presented  by  the  directors 
stating  that  they  had  made  the  purchase. 
Now,  if  there  had  been  anv  fiilsehood  set 
forth  in  that  report,  then  there  would  be 
grounds  for  saying  that  it  ought  not  to  be 
sanctioned ;  but,  as  I  understand  it,  the 
objection  to  the  report  is,  that  it  states  too 
little,  that  is«  that  it  does  not  state  the 
tenns  upon  which  the  contract  was  entered 
into,  but  if  thei>^  was  an  assemblage  of 
shareholders  called  together  for  the  pur- 
pose of  considering  whether  they  should 
oonfinn  the  report,  when  all  of  them  might 
have  spok^Ei  against  it«  and  at  such  meet- 
lag  the  report   was   confirmed,    I    think 


they  have  bound  themselves.  Then,  it 
appears  the  licence  was  acted  upon  till 
September,  when  there  was  a  representation 
maide  which  shewed  that  the  undertaking 
was  not  so  advantageous  as  was  expected. 
After  this,  dissatisfaction  was  expressed 
against  the  directors  which  ended  in  disgust, 
and  the  said  directors  were  cashiered;  but 
my  opinion  is  that  the  right  of  the  directors 
to  an  indenmity  from  the  company  arose 
when  at  the  general  meeting  the  share- 
holders thought  fit  to  adopt  the  resolution 
proposed  to  them.  There  must  therefore 
be  a  decree  according  to  the  prayer,  and 
the  company  must  pay  the  costs  of  the 
suit. 


.}'" 


re  wiLUAMS. 


M.R. 
Dec.  21,  22 

Power  —  Appointment  —  Vested  Interest 
'—Vesting  to  depend  on  Event  which  had 
happened  tchen  Deed  was  execmied  — 
Vesting. 

An  appointmentj  tinder  a  power  m  a  aet^ 
tieimeni^  was  made,  directing  the  trmsteea  after 
the  death  of  the  tenant  for  life  to  stand  po^ 
sessed  of  6,000/.,  to  pag  the  dmdemds  to 
S.  M.for  lifcy  and  after  his  decease  topermii 
T.  M.  to  receire  the  dividends  for  his  itfe^  and 
after  the  decease  of  the  smrrivorfor  aU  and 
erery  the  child  and  children  of  T.  M.  and 
S.  M.y  eqmallg  to  be  divided  between  them, 
share  and  share  alike,  the  shares  of  sons  to 
be  paid,  assigned  or  transferred  at  the  age 
of  twentg-one,  and  the  d^rcs  of  damgfUers 
at  twentg-one  or  marriage^  which  shomld  re- 
spectivelg  Jirst  happen,  with  benejU  of  smr^ 
rivorship  among  the  children  smrviwimg,  m 
case  ang  of  them  should  die  before  he,  she,  or 
theg  shonld,  bg  virtne  of  the  trmsts,  become 
entitled  to  pagment,  assignment  or  transfer 
of  his^  her  or  their  respective  parts.  At  the 
time  of  executing  the  deed  T.  M.  amd  S.  M. 
had  seven  children^  the  eldest  of  whmm  was 
fmrig^ree,  and  the  gomm^  tmenig^six 
gears  of  age.  One  of  the  childrrm  died  in 
the  lifetime  of  the  tenants  for  life  :^Held^ 
that  the  personal  representative  of  the  de- 
ceased child  was  entitled  to  her  sftarv,  and 
not  the  surviving  brothers  and  sisters. 

This  petition  was  presented,  under  die 
10  &  11  Vicl«  c«  96,  in  the  matter  of  the 
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of  the  settlement  made  upon  the 
ige  of  Griffith  Williams  and  Ann  his 
liy  William  Mills,  as  the  personal 
lentadve  of  Elizaheth  Mills,  deceased, 
tain  the  transfer  of  the  sum  of  857/. 
k{.  consols. 

the  24th  of  August  1786,  upon  the 
nge  of  Griffith  Williams  with  Ann 
8,  a  sum  of  20,000Z.  consols  was 
erred  to  Christopher  Harris  and  Tho- 
tfills,  upon  various  trusts,  and  after 
3ath  of  the  survivor  of  them,  without 
ig  any  child  or  children,  upon  trust 
ich  person  or  persons,  and  for  such 
»  and  purposes  as  she,  the  said  Ann 
8,  should  by  any  deed  or  writing  or 
T  last  will  direct  or  appoint. 

the  9th  of  March  1787  Christopher 
8  having  died,  Griffith  Williams  and 
[lis  wife  appointed  John  Cleveland  to 
istee,  jointly  with  Thomas  Mills,  and 
0,000/.  consols,  together  with  1,000/. 
Is,  which  had  been  purchased  with 
proceeds  arising  from  the  sale  of  a 
5,  part  of  the  trust  property,  was  trans- 
l  into  the  joint  names  of  Thomas 
and  John  Cleveland,  upon  the  trusts 
red  by  the  settlement. 
ider  an  order,  dated  the  7th  of  May 
,  made  upon  the  petition  of  William 
,  the  Master,  by  his  report,  dated  the 
r  December  1849,  found  that  Griffith 
tons  and  Ann  his  wife  were  both  dead, 
that  there  was  not  any  issue  of  the 
age ;  that  Ann  Williams  executed  a 
r  of  appointment,  dated  the  28th  of 
L8t  1823,  by  which,  in  exercise  of  the 
rs  contained  in  the  settlement  of  the 
of  August  1786,  she  (amongst  other 
a)  appointed  that  Thomas  Mills,  his 
,  executors,  and  administrators,    and 

the  trustees  therein  named,  should 
i  possessed  of  6,000/.  consols,  in  trust, 
her  decease,  to  receive  the  dividends 
of,  and  pay  the  same  unto  Susanna 
,  the  wife  of  the  said  Thomas  Mills,  for 
ind  after  her  decease,  upon  trust  to  per- 
be  said  Thomas  Mills  to  receive  such 
ends  for  life,  and  after  the  decease 
8  survivor  of  them,  the  said  Thomas 

and  Susanna  his  wife,  then,  upon 
»  to  stand  possessed  of  the  said  6,000/. 
>ls  for  all  and  every  the  child  and  chil- 
of  the  said  Thomas  Mills  and  Susanna 
rife,  to  be  equally  divided  between 


them  if  more  than  one,  share  and  share 
alike,  the  part  or  parts  of  such  of  them  as 
should  be  a  son  or  sons  to  be  paid,  assigned 
or  transferred  to  him  or  them  at  his  or  their 
age  or  ages  of  twenty-one  years,  and  the 
part  or  parts  of  such  of  them  as  should  be 
a  daughter  or  daughters  to  be  paid,  assign- 
ed or  transferred  to  her  or  them  at  her 
or  their  age  or  ages  of  twenty-one  years,  or 
day  or  days  of  marriage,  which  should 
respectively  first  happen,  together  with  all 
dividends,  interest,  income,  and  improve- 
ments thereof  in  the  mean  time,  unless 
such  respective  times  of  payment  should 
happen  in  the  lifetime  of  the  said  Thomas 
Mills  and  Susanna  his  wife,  or  the  survivor 
of  them,  in  which  case  the  same  should  be 
paid,  assigned  or  transferred  immediately 
after  the  decease  of  such  survivor ;  and  in 
case  any  of  the  same  children  should  happen 
to  die  before  he,  she  or  they  should,  by 
virtue  of  the  aforesaid  trusts,  become  en- 
titled to  the  payment,  assignment  or  trans- 
fer of  his,  her  or  their  respective  part  or 
parts  of  the  said  6,000/.  consols,  and  of  the 
dividends,  interest,  increase  and  improve- 
ment thereof,  then  the  part  or  parts  of  him, 
her  or  them  so  dying  should  go  and  be 
paid  assigned  and  transferred  unto  and  to 
the  use  of  the  survivor  or  survivors  of  them, 
who  should  live  to  become  entitled  to  have 
their,  his  or  her  part  or  parts  thereof 
paid,  assigned  or  transferred  to  them, 
him  or  her  as  aforesaid,  together  with  their, 
his  or  her  original  part  or  parts  thereof. 
That  a  power  authorizing  Ann  Williams 
by  deed  to  make  a  revocation  and  new 
appointment  of  the  trust  monies  was  also 
contained  in  the  deed,  but  she  died  without 
having  exercised  it.  That  Thomas  Mills 
died  on  the  5  th  of  January  1834,  and  Su- 
sanna Mills  died  on  the  26th  of  July  1 848, 
having  had  seven  children,  namely,  Wil- 
liam, Susanna,  Elizabeth,  Mary  Ann, 
Christopher,  John,  Thomas  and  Julia. 
That  W.  Mills,  the  eldest,  was  bom  on  the 
18th  of  January  1780,  and  that  Julia  Mills, 
the  youngest,  was  bom  on  the  1st  of 
February  1797.  That  all  of  them  were 
then  living  except  Elizabeth,  who  died  on 
the  22nd  of  February  1825,  having  attained 
the  age  of  twenty-one.  That  on  the  16th 
of  February  1826  letters  of  administration 
had  been  granted  to  Thomas  Mills,  on 
whose  dea&  letters  of  administration  de 
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bonit  non,  with  the  will  of  the  said  Eliza- 
beth Mills  annexed,  were,  on  the  6th  of 
July  1 836,  granted  to  the  petitioner,  Wil- 
liam Mills,  and  that  Susanna  Mills,  Mary 
Ann  Mills  and  Julia  Mills  were  respectively 
married.  That  Thomas  Mills,  the  father, 
by  his  will,  dated  the  7th  of  September 
1883,  after  divers  bequests,  not  affecting 
the  sum  of  857/.  2».  lOd.  consols  or  the 
dividends  thereof,  being  the  share  of  Eliza- 
beth Mills,  deceased,  gave  the  residue  of 
his  estate  and  effects  to  the  said  William 
Mills,  and  appointed  him  and  his  wife 
Susanna  executor  and  executrix  of  his 
will,  who  duly  proved  the  same  on  the3l8t 
of  January  1834.  That  the  several  sums 
of  857/*  2«.  lOd.f  being  one  seventh  share 
of  the  sum  of  6,000/.  consols,  had  been 
paid  to  each  of  the  surviving  children  of 
Thomas  Mills  and  Susanna  his  wife,  and 
that  the  remaining  sum  of  857/.  2s.  lOd. 
consols  had,  under  the  provisions  of  the 
10  &  11  Vict.  c.  96,  been  paid  into  court, 
and  there  remained,  with  the  sum  of  24/. 
19«.  Hd,  cash  for  dividends  thereon,  in 
trust  to  the  credit  of  this  matter  in  the 
name  of  the  Accountant  General.  That 
under  two  several  deeds,  one  dated  the  9th 
of  October  1823  and  the  other  in  1834, 
James  Courtcnay  RufHatt  and  the  petitioner, 
William  Mills,  were  appointed  trustees  of 
the  settlement  of  August  1 786  and  of  the 
trust  f\inds,  which  had  been  transferred 
to  their  names.  The  personal  represen- 
tative of  Elizabeth  Mills,  and  also  her 
surviving  brothers  and  sisters,  each  claimed 
to  be  entitled  to  her  share  of  the  6,000/. 
under  the  settlement. 

Mr.  Roundell  Palmer  and  Mr,  Collins^ 
in  support  of  the  petition.— The  gift  is 
fff Teral  •*  to  all  and  every  the  children**  at 
certain  specified  times :  this  is  a  vested 
interest  for  the  benefit  of  the  donee,  and 
her  isHue*  if  any«  and  it  cannot  be  affected 
by  the  gift  over — Schenck  v.  Le^h  (1).  It 
cannot  be  supposed  that  the  share  of  any 
child  who  had  nttaincti  twontv-one  was  to 
bf>  taken  away*  and  given  to  other  child- 
Ten,  who  might  not  have  any  childn*n — 
J^J/^s  T,  Rffmius  (:}\  Jwus  v.  Jones  (3), 

(1) ))  \>«.aiK 

m  H  Urxv  rA\  3»8, 

{9S  MSm\,4til;   juc.  15  Uw  J.  Rejv.   (n.sl) 


Butterworih  v.  Harvey  (4).  Tlie  two  last 
cases  turned  on  the  woid  '*  payment,"  but 
the  time  of  capacity  to  receive  and  the 
time  when  payment  was  to  be  made  were 
wholly  distinct,  and  in  this  case  payment 
must  be  held  to  refer  to  the  time  at  which 
the  party  was  of  capacity  to  receive,  and 
not  with  reference  to  the  time  when  pay- 
ment was  to  be  made. 

Mr.  Turner  and  Mr.  Druee,  for  the  bro- 
thers and  sisters  of  Elizabeth  Mills. — The 
gift  must  have  been  intended  for  the  children 
of  Mr.  and  Mrs.  Mills  only.  At  the  time  of 
the  execution  of  the  power,  the  eldest  was 
forty-three  and  the  youngest  twenty-six 
years  of  age :  ^ture  children,  therefore, 
could  not  have  been  contemplated.  This 
is  not  the  case  of  a  marriage  settlement, 
or  of  a  provision  for  a  party's  own  children. 
Provision  was  made  absolutely  for  each 
child  of  Mr.  and  Mrs.  Mills,  and  the  time 
fbr  pa3rment  had  occurred  when  the  deed 
was  executed.  In  fVhatford  v.  Moore  (5), 
it  was,  in  a  marriage  settlement,  declared 
that  the  trustees  of  a  term  of  500  years 
should  stand  possessed  thereof  upon  trust, 
after  the  several  deaths  of  the  husband  and 
wife,  and  the  commencement  of  the  term, 
to  raise  for  the  portions  of  daughters  and 
younger  children  of  the  marriage,  there 
being  an  elder  or  only  son,  or  the  heirs 
of  the  body  of  such  son  then  living,  if 
only  one  such  younger  child,  2,000/.,  if 
two,  3,000/.,  and  if  three  or  more,  4,000/L 
for  the  portions  of  such  younger  children 
share  and  share  alike,  and  to  survive  to 
the  survivors  and  survivor  of  them,  but  so 
as  such  two  surviving  younger  children 
should  have  no  more  raised  than  3,000^, 
nor  any  one  such  surviving  child  any 
more  than  2,000/.,  to  be  paid  to  daugh- 
ters at  the  age  of  eighteen  years  or. days 
of  marriage,  which  should  first  happen 
after  the  deaths  of  the  husband  and  wife, 
otherwise  within  three  months  next  after 
the  death  of  the  survivor  of  them,  and  to 
be  paid  to  sons  at  twenty-one,  or  sooner 
if  the  trustees  should,  after  the  aereral 
deaths  of  the  husband  and  wife,  in  their 
discretion  judge  necessary.      Hiere  was 


(4)  9  BeiT.  Ua 

(5)  8  MtI.  &  Cr.  270;  s.c.  7  Sim.  574;  S  Law 
J.  Rep.  (ma)  ChMc.  10ft. 
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of  the  marriage  one  son  and  three 
iters,  one  daughter  died  in  the  life- 
of  both  her  parents,  after  she  had 
ed  eighteen  and  been  married,  and 
B  held  that  such  daughter  did  not 
le  entitled  to  any  portion  of  the 
L  to  be  raised  for  younger  children's 
ns.  In  this  case  adso,  the  discussion 
Tfreen  members  of  the  same  class, 
he  deed  created  an  interest,  which 
tttbject  to  be  divested,  in  case  the 
did  not  become  entitled  to  payment, 
I  that  case  the  intention  of  the  settlor 
i  be  carried  out,  and  the  surviving 
en  would  become  entitled. 
le  Master  of  the  Rolls  intimated 
this  question  ought  to  have  been 
ht  before  the  Court  by  bill ;  but  all 
B  concurred  in  asking  for  a  decision 
this  petition.] 
.  Roundell  Palmer,  in  reply. 

J  Master  op  the  Rolls. — It  appears 
the  deed  of  appointment  had  been 
L  from  some  book  or  document  with- 
$£srence  to  the  state  of  the  parties, 
were  past  the  age  at  which  the 
it  was  to  vest  at  the  time  of  the 
tion  of  the  deed  ;  but,  applying  the 

to  the  circumstances,  there  was  a 
i  interest  given  to  each  child  in  its 

but  it  was  not  payable  until  the 
of  the  survivor  of  the  tenants  for  life, 
they  had  a  right  to  be  paid;  and 
h.  when  the  deed  was  executed  the 
t  which  the  fund  was  to  vest  had 
[f  still  there  was  nothing  which  made 
ft  contingent  or  liable  to  be  divested, 
ich  derogated  from  the  duty  of  pay- 
But  before  finally  disposing  of  this 
I  will  look  at  W half  or  d  v.  Moore, 
osts  of  the  application  must  be  paid 
the  fund,  and,  if  I  see  no  reason  to 
ay  present  opinion,  the  residue  must 
d  to  the  petitioner  as  the  personal 
entative  of  the  deceased  child. 

!•  22. — The  Master  op  the  Rolls. 
tve  looked  at  the  case  of  Whatford 
ore,  and  I  see  no  reason  to  alter  the 
a  I  expressed  yesterday. 


L.C. 

Nov 


.C.     \ 

.  6,  7.) 


CLEGO  V.  FISHWICK. 


W  Sbbies,  XIX.— ClIANC. 


Partnership — Right  of  Administratrix  of 
deceased  Partner  to  sue  after  assignment 
of  all  interest  to  a  third  party — Benefit  of 
Renewed  Lease. 

In  1828  Af  Bf  C.  and  three  other  persons 
became  co-partners,  as  colliers,  in  equal 
sixth  shares,  and  took  a  lease  of  certain  mines 
for  twenty-one  years.  In  1836  A.  died, 
and  his  widow  and  administratrix  thence^ 
forth  to  the  end  of  the  term  continued  to  carry 
on  the  business  of  the  partnership.  In  1 846 
B.^C,  without  the  privity  of  the  rest  of  the  firm, 
obtained  for  themselves  exclusively  a  rever- 
sionary lease  of  the  same  mines.  On  the  ex- 
piration of  the  original  lease  in  1849,  B,  ^  C, 
being  in  exclusive  possession,  gave  notice  of 
dissolution,  and  claimed  a  right  to  purchase 
the  partnership  stock.  The  administratrix 
of  A.  then  filed  her  bill  for  a  dissolution, 
and  the  usual  accounts,  and  for  a  declaration 
that  the  renewed  lease  formed  part  of  the 
partnership  assets,  and  for  a  receiver.  On 
a  motion  for  a  receiver, — Held,  affirming  the 
decision  of  the  Court  below,  that  the  plain- 
tiff as  the  representative  of  her  husband,  had 
a  prima  facie  interest  in  the  renewed  lease ; 
and  a  receiver  was  ordered  of  her  one-sixth, 
including  such  renetved  lease. 

In  1839  the  administratrix  and  her 
children,  by  deed,  joined  in  assigning  all  the 
intestate* s  estate  to  arbitrators  named  for  the 
purposes  of  partition,  and  in  the  same  year 
the  arbitrators  allotted  all  the  intestate*s 
**  colliery  shares"  to  the  children  absolutely: 
— Held,  that  the  plaintiff,  as  administratrix 
of  her  husband,  was  under  liabilities  and 
had  duties  to  perform  respecting  the  partner- 
ship, from  which  she  could  not  discharge 
herself  by  the  assignment ;  and  that  there- 
fore she  had,  notwithstanding,  sufficient  in- 
terest to  sustain  the  suit ;  and  thai  the  children 
were  not  necessary  parties. 

In  January  1 828  Clegg,  the  late  husband 
of  the  plaintiff,  the  defendants  Fishwick 
and  Massey  and  three  other  persons,  com- 
menced the  working  of  certain  coal  mines, 
as  co-partners,  in  equal  sixth  shares ;  and 
in  June  1828  a  lease  of  the  mines  was 
granted  to  these  six  parties  for  twenty-one 
years  from  the  15th  of  January  preceding. 
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In   November   1886    Clegg   died.      Tbe 
plaintiff,  his  widow,  took  out  administra- 
tion, and  continued  to  act  and  was  recog- 
nized as  a  partner  in  the  concern  ;  and  as 
such  received  one  equal  sixth  share  of  the 
profits  up  to  January  1 849,  when  the  lease 
of  1828    expired.      In    December    1845 
Fishwick  and  Massey  obtained,  on  their 
individual  account  and  without  notice  to 
the  other  partners,  a  reversionary  lease  of 
the   collieries  comprised  in    the  lease  of 
1828.       In    May    1849,    Fishwick    and 
Massey  by  written  notice    dissolved  the 
partnership,  and  called  upon  the  plaintiff 
and  the  other  partners  to  join  in  the  ap- 
pointment of  valuers  for  the  purpose  of  a 
sale  of  the  partnership  stock.    The  plaintiff 
refused    to    concur,    and    Fishwick    and 
Massey  being  then  in  exclusive  possession 
of  the  partnership  property,  the  plaintiff 
as  administratrix  of  her  late  husband  filed 
a  bill  against  Fishwick  and  Massey  and 
the  other  partners,  praying  a  dissolution, 
and  the  accounts  of  the  partnership  assets, 
and  a  declaration  that  the  renewed  lease  of 
1845  was  partnership  property,  and  for  a 
receiver  and  manager.     Immediately  upon 
the  filing  of  the  bill,  the  plaintiff  moved 
for  a  receiver.     By  the  affidavits  filed  in 
opposition  to  the  motion  it  appeared  that 
by   indentures    of   February    1839,    the 
plaintiff  and  her  children  appointed  certain 
arbitrators  for  the  purpose  of  making  a 
partition  among  them  of  the  estate  of  the 
intestate    Clegg,  and  by  the  same  deeds 
conveyed  and  assigned  the  freehold  and 
copyhold  estate,    the  shares   in  collieries 
and  all  other  the  personal  estate  of  Clegg 
to  the  same  arbitrators  for  that  purpose ; 
and  that  the  arbitrators  by  their  award  of 
June  1839,  allotted  and  assigned  all  the 
intestate's   *'  shares  in  collieries'*   to    the 
children  in   equal   shares  absolutely,   by 
way  of  partition;     and   allotted   certain 
other  property  to  the  plaintiff.   The  motion 
coming  on  to  be  heard  before  Wigram,V.C., 
his  Honour  ordered  that  the  defendants, 
Fishwick  and  Massey,  refusing  to  under- 
take to  pay  into  court  one- sixth  part  of 
the  profits  of  the  partnership  undertakings, 
including  the  renewed  lease,  it  should  be 
referred  to  the  Master  to  appoint  a  receiver 
of  such  one-sixth. 

The  defendants,  Fishwick  and  Massey, 


now  moved  by  way  of  appeal  to  discharge 
or  vary  that  order. 

Mr.  Wood  and  Mr.  Elmsley,  for  the 
appellants. — There  is  no  equity  entitling 
the  plaintiff  to  claim  an  interest  in  the 
renewed  lease.  The  expiration  of  the 
lease  of  1828  was  the  termination  of  the 
old  partnership,  and  the  other  partners 
were  at  liberty  to  make  fresh  arrangements 
from  that  period  on  their  exclusive  account. 
There  was  no  concealment  of  the  circum- 
stances from  the  lessor  for  the  purpose  of 
obtaining  a  renewed  lease,  but  he  refused 
to  treat  with  the  defendants  except  for 
the  exclusive  grant  of  the  lease  to 
themselves.  Secondly,  the  plaintiff  is 
not  the  person  to  assert  that  equity  if  it 
exists ;  for  by  the  assignment  of  1839  and 
the  award  and  allotment  of  the  arbitrators 
she  has  been  divested  of  all  interest  in  the 
shares  in  the  collieries.  Thirdly,  the 
children  ought  to  be  parties  to  the  suit. 

The  Solicitor  General  and  Mr.  Little, 
for  the  respondent. 

[The  Lord  Chancellor  intimated  that 
the  argument  of  the  respondent  might  be 
confined  to  the  question,  whether  the 
plaintiff  was  the  proper  party  to  assert 
the  equity  alleged  in  the  bill.] 

The  plaintiff,  notwithstanding  the  assign- 
ment of  1 839,  is  still  the  legal  partner  in 
respect  of  the  one-sixth  share.  She  is  the 
party  both  to  sue  and  to  be  sued  in  respect 
of  the  partnership  transactions.  The  other 
partners  would  refuse  to  recognize  the  right 
of  the  children  to  interfere  in  the  partner- 
ship ;  for  the  partnership  contract  is  between 
the  plaintiff  and  the  other  partners  only  ; 
and  that  contract,  as  between  them,  is  not 
affected  by  this  assignment — Brown  v.  De 
Tastet(l).  The  children  have  no  inde- 
pendent right,  but  can  only  arrive  at  the 
equity  indirectly  through  the  plaintiff.  The 
renewed  lease  is  clearly  partnership  assets 
'^Featherstonhaugh  v.  Fenwick  (2).  The 
plaintiff  is  under  liabilities,  and  therefore 
has  a  right  to  realize  the  assets  of  the 
partnership. 

Mr.  Elmsley,  in  reply. — The  plaintiff 
has  no  interest,  for  she  has  parted  with  that 
by  the  assignment.     The  &ct  that  she  haa 


(1)  Jac.  284. 

(2)  17  Ve».  310. 
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parted  with  the  assets  while  the  liabilities 
of  the  estate  are  undischarg^  will  not 
give  her  an  equity  to  sue.  To  make  her 
children  co-plaintifTs  would  be  a  misjoinder ; 
to  make  them  defendants  would  not  cure 
the  defect  of  the  plaintiff's  title.  That,  as 
administratrix,  she  has  allowed  the  intes- 
tate's assets  to  remain  in  the  partnership 
will  not  entitle  her  to  be  considered  a  part- 
ner for  all  purposes,  but  merely  to  the  pro- 
fits that  have  been  made  by  the  emplo3rment 
of  the  intestate's  effects  in  the  partner- 
ship. 

The  Lord  Chancellor. — It  appears  to 
me  that,  independently  of  the  fact  of  the 
assignment  of  1839,  the  case  is  a  very 
simple  one.  The  plaintiff's  husband  was 
engaged  with  several  other  persons  in  a 
partnership.  In  1828  the  partners  take  a 
lease  of  certain  coal  mines  for  the  purposes 
of  the  partnership.  In  1839  the  husband 
died,  and  the  plaintiff,  his  widow,  is  his 
administratrix.  There  was  no  provision 
for  continuing  the  partnership  with  his 
representative,  but  it  was  in  fact  carried 
on  between  the  plaintiff  and  the  surviving 
partners  up  to  1849,  the  same  property 
being  used  for  the  partnership  purposes. 
In  1845  some  of  the  partners,  without  the 
privity  of  the  plaintiff,  obtained  a  renewal 
of  the  old  lease ;  and  in  1849,  at  the  ex- 
piration of  the  old  lease,  claimed  the  exclu- 
sive benefit  of  the  new  lease.  The  old 
lease  was  the  foundation  of  the  new  lease, 
and  at  the  time  the  contract  for  that  was 
entered  into  by  the  other  partners,  the 
plaintiff  had  an  equal  interest  with  them 
in  the  partnership.  The  tenant-right  of 
renewal  arising  out  of  the  old  lease  gave 
all  the  partners  the  benefit  of  this  new 
lease.  Tliat  is  the  well-known  principle 
of  law,  provided  there  be  no  circumstances 
to  prevent  its  operation.  For  the  present 
purpose,  there  is  enough  in  that  primd  facie 
case  to  give  the  plaintiff  a  right  to  say,  "  I, 
having  a  right  to  assert  that  title  and  to 
establish  it  at  the  hearing,  ask  the  Court  to 
protect  the  property  which  may  be  forth- 
coming for  my  benefit  if,  at  the  hearing,  I 
shall  esublish  that  right." 

If  the  right  asserted  be  one  that  clearly 
never  can  be  enforced,  the  Court  will  not 
interfere ;  but  if  there  be  a  primd  facie 
light,  at  strong  as  that  represented,  the 


Court  will  interfere  and  protect  the  pro- 
perty in  the  mean  time.    Then  that  is  met 
by  sapng  the  plaintiff  has  no  right  at  all ; 
for  though  the  plaintiff  is  the  representative 
of  one  of  the  lessees,  a  partner,  and  though 
she  has  carried  on  business  as  such  from 
1836  to  1849,  and  for  that  period  been 
recognized  as  such,  yet  she,  in  the  year 
1839,  assigned  all  her  husband's  interest 
in  the  lease ;    that  is,   she   executed   an 
assignment  by  way  of  division  among  thost 
who  were  entitled  to  her  husband's  pro- 
perty under  the  Statute  of  Distributions, 
by  which   she   gave   to  her  children   the 
exclusive  interest  in  her  husband's  share 
of  the  mines  ;    that  having  thus   parted 
with  her  interest  in  the  mines,  she  cannot 
come  here,  as  against  the  partners,  to  claim 
this  as  part  of  the  partnership  property. 
Upon    consideration,    and   upon    hearing 
what  has  been  urged  upon  the  other  side, 
I  am  clearly  of  opinion  that  the  plaintiff 
has  not  lost  her  right,  nor  could  she  thus 
denude  herself  of  the  duty  of  realizing  the 
partnership  property.    Those  to  whom  she 
has  assigned  this  interest   cannot   do   it, 
because   they  have   no   privity  with  the 
defendants.      If,   indeed,  she    had    been 
simply   part   owner  of  property,  not  the 
subject  of  partnership,  and  there  had  been 
no  intervening  duty  to  be  performed,  the 
objection  might  have  held  good  ;  but  there 
being  an  intervening  interest,  the  assign- 
ment of  1839  cannot  take  effect  in  this 
way.    The  interest  proposed  to  be  assigpied 
is  part  of  the  partnership  property,  part 
of  the  property  to  be  realized  and  made 
applicable  to  the  settlement  of  the  partner- 
ship affairs,  before  any  matter  could  arise 
as  the  subject  of  assignment.     That  she 
could  not  part  with  it  was  a  duty  and 
liability  she  could  not  divest  herself  of. 
This  property   may  become  part  of  her 
husband's  undisposed-of  estate,  but  only 
that  part  which  remained  after  the  prior 
application  of  it  according  to  the  rules  of 
partnership  in  the  settlement  of  partnership 
estates.     That  has  never  yet  been  done. 
As  between  herself  and  the  defendants,  she 
is   now   seeking  to  have  the  partnership 
transactions  settled,  and  to  have  the  part- 
nership property  realized    to    meet    the 
obligations  that  are  now  incumbent  upon 
her  in  that  respect.     She  has  not  parted 
with  that  right,  nor  has  she  any  power  so 
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to  do.  To  say  that  she  has  assigned  it  to 
her  children,  is  to  say  that  she  has  done 
more  than  the  law  will  permit  her  to  do. 
She  could  only  assign  to  her  children  what 
belonged  to  her  husband  as  his  property, 
and  subject  to  the  prior  obligations  upon 
it,  which  she,  as  his  administratrix,  is 
bound  to  discharge.  I  am  of  opinion, 
therefore,  that  she  has  such  an  interest, 
flowing  out  of  her  duty  as  personal  repre- 
sentative of  her  late  husband,  as  will  give 
her  a  right  to  assert  a  title  to  the  new 
lease  as  part  of  the  partnership  property. 
This  is  the  view  which  the  Vice  Chancellor 
took  of  the  case,  and  I  think  it  is  the 
correct  view.  Considering  the  nature  of 
that  interest  I  am  satisfied  it  is  such  as 
she  could  not  have  parted  with.  The 
motion,  therefore,  must  be  refused,  with 
costs. 


L.C. 
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Vendor  and  Purchaser  —  Conditions  of 
Sale  —  Interest  on  Purchase-money  until 
Payment  —  Delay  arising  by  Default  of 
Vendors —  Compensation, 

On  a  sale,  by  order  of  the  Court,  in  Sep- 
iember  1845,  the  conditions  of  sale  provided 
that  the  purchaser  should  pay  in  the  balance 
of  his  purchase-money  on  or  before  the  26th 
of  December  1845,  and  be  entitled  to  the 
rents  and  profits  from  the  25th ;  but  that  if 
the  purchaser  should  make  default  in  such 
payment,  "  then  from  whatever  cause  the 
delay  might  have  arisen**  he  should  pay 
interest  at  51,  per  cent,  from  that  time 
until  payment,  and  that  the  vendors  should 
deliver  an  abstract  and  deduce  a  good  title 
within  three  days  after  the  confirmation  of 
the  order  nisi  on  the  Master* s  report  of  pur- 
chase. The  order  nisi  was  confirmed  on  the 
4th  of  December  1845.  On  the  2Zrd  of  De- 
cember following,  no  abstract  having  been  then 
delivered,  the  purchaser  paid  the  balance  of 
his  purchase-money  into  a  private  bank  to  a 
separate  account,  at  2^1,  per  cent,  interest, 
and  gave  notice  thereof  to  the  vendors,  A 
complete  title  was  not  shewn  untUJuly  1847* 
The  purchaser  then  obtained  an  order  for 
payment  of  his  purchase-money  into  court, 
with  51,  per  cent,  interest  from  the  26th  of 
December   1845,  without  prejudice  to   his 


right  to  compensation  by  reason  of  the  delay 
of  the  vendors  in  completing  the  title.  On 
petition  by  the  purchaser  for  compensation, — 
Held,  reversing  the  decision  of  the  Court  below, 
that  either,  upon  the  construction  of  the  con- 
ditions, the  time  for  payment  of  interest  at 
the  prescribed  rate  did  not  begin  to  run  until 
a  complete  title  was  shewn,  or  that  the  pur^ 
chaser  was  entitled  to  compensation  out  of  his 
purchase-money  for  the  damage  sustained  by 
him,  by  reason  of  the  vendors  not  having  ful- 
filled  their  part  of  the  contract ;  but  thai  the 
purchaser  was  not  entitled  to  compensation 
for  the  unproductiveness  of  his  purchase- 
money,  the  investment  being  his  voluntary  act. 

The  question  in  this  case  arose  on  a  sale 
made  under  the  order  of  the  Court.  By 
the  conditions  of  sale  it  was  stipulated, 
inter  alia,  that  the  purchaser  of  each  lot 
should  pay  the  remainder  of  his  purchase- 
money  into  the  Bank  of  England  by  the 
26th  of  December  next  (1845),  and  should 
be  entitled  to  the  rents  and  profits  from 
the  25th  of  the  same  month  ;  and  if  default 
should  be  made  in  such  payment,  "  then 
and  in  such  case,  and  from  whatever  cause 
the  delay  might  have  arisen,"  he  should  pay 
interest  at  the  rate  of  5^.  per  cent  per  annum 
on  the  balance  of  his  purchase-money  frt)m 
that  day  until  the  payment  thereof;  that 
every  purchaser  should  obtain,  at  his  own 
expense,  the  usual  orders  for  confirming 
and  allowing  his  purchase,  and  for  the 
payment  of  his  purchase-money  into  the 
Bank  ;  and  that  the  vendors  should,  within 
three  days  from  the  confirmation  of  the 
order  nisi  on  the  Master's  report  of  the 
purchase,  deliver  an  abstract  and  deduce  a 
good  title  to  the  several  lots. 

The  order  nisi  on  the  report,  allowing  the 
present  purchase,  was  confirmed  absolutely 
on  the  4th  of  December  1845,  The  vendors 
did  not  deliver  any  abstract  till  the  drd  of 
January  following. 

On  Uie  23rd  of  December  1845  the  pur- 
chaser paid  the  balance  of  his  purchase- 
money  into  a  private  bank  to  a  separate 
account,  to  remain  at  interest  at  2^/.  per 
cent,  per  annum,  and  the  money  remained 
there  at  that  rate  of  interest  until  the  9th 
of  August  1847.  On  the  29th  of  December 
1845  the  purchaser  gave  notice  in  writing 
to  the  vendors,  that  he  had  so  appropriated 
the  balance  of  his  purchase-money,  and 
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insisted  tbat  the  difference  between  the 
interest  the  money  was  making  and  that 
required  by  the  conditions  of  sale  must  be 
at  the  loss  of  the  vendors  so  long  as  they 
delayed  the  delivery  of  the  abstract.  A 
perfect  abstract  was  not  delivered  until  the 
11th  of  July  1847.  The  purchaser  then 
obtained  an  order  for  payment  of  the 
balance  of  his  purchase-money  into  court, 
with  5/.  per  cent,  interest  from  the  26th  of 
December  1845,  without  prejudice  to  his 
right,  if  any,  to  compensation  by  reason  of 
the  delay  of  the  vendors  in  completing  the 
title.  In  1849,  the  purchaser  being  then 
dead,  a  petition  was  presented  by  his  repre- 
sentatives, praying  a  reference  to  the  Master 
as  to  whether  the  condition  of  sale  as  to  the 
delivery  of  the  abstract  was  or  was  not  duly 
complied  with  by  the  vendors ;  and  if  he 
shoiild  £nd  that  it  was  not,  then  that  he 
might  inquire  and  state  what  damage  the 
purchaser  had  sustained,  or  what  compen- 
sation in  respect  thereof  the  petitioners  were 
entitled  to,  either  by  way  of  reduction  of 
interest,  or  otherwise,  and  that  the  amount 
of  compensation  might  be  deducted  from 
the  sum  of  stock  in  which  the  balance  of  the 
purchase-money  then  remained  invested. 

The  petition  coming  on  before  Wigram, 
y.C,  His  Honour  held  that  though  the 
delay  in  the  completion  of  the  purchase 
was  attributable  to  the  vendors,  yet,  by 
the  terms  of  the  condition,  the  purchaser 
was  bound  to  pay  interest  at  5/.  per  cent, 
until  his  purchase-money  was  paid — 18 
Law  J,  Rep.  (n.s.)  Chanc.  159. 

The  cause  now  came  on  to  be  heard, 
before  the  Lord  Chancellor,  by  way  of  ap- 
peal. 

The  SolicUor  General  and  Mr.  Shapier, 
in  support  of  the  appeal. — The  delivery  of 
the  abstract  was  a  condition  precedent  to 
the  purchaser's  liability  to  pay  interest. 
The  abstract  to  be  delivered  must  mean  a 
perfect  abstract — Hohson  v.  Bell  (1)  and 
Morley  v.  Cook  (2).  The  Court  will  not 
allow  the  vendors  to  take  advantage  of 
their  own  wrong.  The  case  of  Eadaile  v. 
Stephenson  (3),  upon  which  the  decision  of 

(1)  2  Bear.  17;  9.c.8LawJ.Rep.(N.8.)C]ianc. 
241. 

(2)  2  Hare,  106 ;  s.  c.  12  Law  J.  Rep.  (n.8.) 
Cbanc  1S6. 

(3)  1  Sloi.  &  S.  122. 


the  Court  below  proceeded,  is  qualified  by 
the  case  of  Monk  v.  Hushisson  (4),  decided 
by  the  same  Judge,  and  Paton  v.  Rogers  {p). 
The  purchaser  would  not  be  allowed  to 
pay  his  purchase-money  into  court  until 
he  had  accepted  the  title — Denning  v.  Hen^ 
derson  (6).  Secondly,  a  case  of  damage 
has  arisen  to  the  purchaser  by  the  default 
of  the  vendors,  for  which  he  is  entitled  to 
compensation . — 

Greenwood  v.  Churchill,  8  Beav.  413 ; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Chanc. 

143. 
Orme  v.  Broughion,  10  Bing.  533  ;  s.  c. 

3  Law  J.  Rep.  C.P.  208. 

Mr.  Rolt  and  Mr.  Greene,  for  the  ven- 
dors.— Esdaile  v.  Stephenson  is  conclusive 
that  the  condition  as  to  payment  of  in- 
terest is  binding;  and  the  party  cannot 
have  relief  except  he  can  shew  that  the 
abstract  has  been  fraudulently  delayed  by 
the  vendors ;  and  there  is  no  evidence  of 
this.  In  Paton  v.  Rogers  there  was  no 
day  named  as  to  interest ;  but  the  decision 
proceeded  upon  the  general  rule  of  the 
Court.  The  purchaser  might  have  obtained 
an  order  for  payment  of  his  money  into 
court  on  the  26th  of  December  1845, 
leaving  the  question  of  title  open — Morris 
V.  Bull  (7)  ;  but  after  having  completed 
his  purchase,  he  cannot  come  for  damages. 

Mr.  Temple  and  Mr.  R.  W.  E.  Forster 
appeared  for  other  parties. 

The  Solicitor  General  replied. 

At  the  conclusion  of  the  argument,  the 
Lord  Chancellor  observed  that  it  was  plain 
that  there  had  been  a  breach  of  the  con- 
tract on  the  part  of  the  vendors  ;  but  that 
as  the  authorities  seemed  to  be  in  some 
confusion,  he  would  take  time  to  consider 
his  judgment. 

Nov.  13. — The  Lord  Chancellor. — 
This  case  raises  a  question  of  some  im- 
portance as  to  the  general  practice  of  the 
Court,  though  by  no  means  a  question  of 
any  difficulty  as  to  what  justice  requires, 

(4)  4  Ru88.  121,  o. ;  8.  c.  5  Law  J.  Rep.  Chanc. 
163. 

(5)  6  Mad.  256. 

(6)  I  De  Gex  &  S.  689;  8.c.  17  Law  J.  Rep. 
(ir.8.}  Chanc.  8.  * 

(7)  17  Law  J.  Rep.  (m.b.)  Chanc.  9. 
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or  what  the  rale  ought  to  he.  The  diffi- 
culty arises  from  the  decisions  that  have 
taken  place,  some  of  which  are  inconsis- 
tent in  principle  with  the  others ;  and  in 
those  which  appear  nearest  right  in  point  of 
result  the  decision  is  not  always  put  on  the 
same  ground.  Now,  the  simple  case  is  this. 
In  conditions  of  sale,  a  certain  time  is  fixed 
for  certain  acts  to  he  done  :  a  certain  time 
for  the  delivery  of  the  abstract ;  and  a  cer- 
tain time  for  the  payment  of  the  money, 
or  interest  is  to  run  upon  the  money  if  not 
paid  at  that  time.  It  is  quite  obvious 
that  the  intention  of  the  parties  was  to 
have  an  opportunity,  before  the  time  came 
for  pa3rment  of  the  money,  and  from  which 
time  interest  was  to  run,  of  seeing  whether 
the  abstract  shewed  a  good  title  or  not. 
If  the  abstract  shewed  a  good  title,  then, 
according  to  the  general  rule,  the  property 
would  become  the  property  of  the  pur- 
chaser from  the  time  when  the  contract 
ought  to  have  been  completed ;  and  the 
money  would  from  that  time  belong  to 
the  vendor ;  the  one,  therefore,  would  be 
entitled  to  the  fruits  of  the  property  and 
the  other  to  the  fruits  of  the  money.  That 
would  be  the  practical  effect  of  the  rule  in 
all  cases  where  there  is  merely  a  time  fixed 
for  the  performance  of  the  contract,  and 
where  nothing  specific  is  said  as  to  the 
time  from  which  interest  is  to  run.  Now, 
this  rule  happens  to  be  particularly  ad- 
verted  to  and  recognized  in  every  case 
which  has  been  cited  against  the  purchaser 
upon  the  present  argument;  I  mean  in 
those  cases  which  occurred,  all  of  them, 
before  Sir  John  Leach.  In  Esdaile  v. 
Stephenson,  he,  in  terms,  takes  notice  of 
the  rule.  In  Paton  v.  Rogers  and  in  Jones 
V.  Mudd  (8)  he  does  the  same  thing.  In 
Esdaile  v.  Stephenson  he  says,  where  the 
parties  have  fixed  a  time  from  which  in- 
terest was  to  run,  the  Court  cannot  depart 
from  the  rule  which  the  parties  have  so 
laid  down  for  themselves.  It  does  not 
appear  very  obvious  why  specifying  in 
terms  a  contract,  which  the  law  implies 
though  not  specified,  should  make  any 
substantial  difference  between  the  parties ; 
the  rule  being  perfectly  established,  that 
interest  is  payable  upon  the  purchase- 
money  from  the  time  the  contract  ought  to 

(8)  4  Rusft.  1 18 ;  I.  c.  6  Law  J.  Rep.  Chanc.  28. 


be  performed.  There  being  nothing  ■pe- 
dal to  take  the  case  out  of  the  rule,  it  if 
not  very  apparent  why  the  rule,  though 
not  reduced  into  terms  in  the  very  wordi 
of  the  contract,  is  not  in  its  nature  to  be 
considered  as  part  of  the  contract,  the 
parties  contracting  according  to  the  ordi* 
nary  rules  which  regulate  the  question  of 
interest  between  them.  It  is  very  trae, 
that  parties  may  contract  so  as  to  place 
themselves  out  of  an  implied  rule,  as  that 
the  allowance  of  interest  shall  run,  not 
from  the  time  that  the  rule  of  law  implies, 
but  from  some  other  time ;  but  in  no  case 
do  I  find  a  contract  reaching  this  point, 
saying  (what  no  purchaser  whatever  would 
say)  that  the  purchaser  is  to  pay  interest 
from  such  a  day,  although  he  is  prevented 
from  performing  his  contract  by  the  acts 
of  the  vendor.  I  have  no  doubt  the  truth 
is,  that  in  all  these  cases  of  unforeseen 
events,  by  the  words,  "  from  any  cause 
whatever/'  it  is  always  intended  to  exclude 
that  which  is  not  expressly  provided  for 
by  the  contract.  The  question  is,  whether 
a  vendor,  who  does  not  deliver  an  ab^ 
stract  shewing  a  good  title  until  a 
period  long  after  the  time  specified,  and 
thereby  fails  in  performing  his  part  of  the 
contract,  and  prevents  the  purchaser  frt>m 
having  the  benefit  of  his  purchase  until  a 
later  period,  is  to  have  the  benefit  of  the 
contract  against  the  purchaser.  Nothing 
could  be  more  unjust  than  to  hold  that  a 
purchaser,  having  contracted  to  pay  bl.  per 
cent,  upon  his  purchase-money  (in  almost 
all  cases  exceeding  the  annual  value  of  the 
property  purchased),  is  liable  to  pay  that 
interest  from  the  time  contracted  for,  though 
the  vendor  has  not  performed  his  part  of 
the  contract  by  delivering  the  abstract,  so 
as  to  enable  the  purchaser  to  have  the 
benefit  of  the  contract.  Now,  there  are 
two  ways  in  which  that  may  be  met,  on 
argument  and  on  principle ;  either  by  con- 
sidering the  case  that  has  happened  as 
not  within  the  contract,  and  that  the  party 
never  meant  to  contract  that  he  would  pay 
interest  when  he  was  prevented  from  bar- 
ing the  benefit  of  his  purchase  by  the  de- 
fault of  the  vendor  ;  in  which  case  it  would 
be  the  ordinary  case  of  doing  justice  be- 
tween the  parties,  an  event  having  hap- 
pened  which  was  not  expressly  provided 
for  by  the  contract :  or  else  it  may  be  pro- 
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vided  for,  as  the  Master  of  the  Rolls  seems 
to  have  thought  it  ought  to  be  provided  for 
in  the  case  of  Oxenden  v.  Lord  Falmouth  (9), 
that  interest  is  to  be  paid  upon  the  purchase- 
money  according  to  the  terms  of  the  contract 
with  die  vendor;  but  if  the  vendor  has  not 
performed  his  part  of  it,  and  he  has  exposed 
the  purchaser  to  damage  (the  damage  being 
the  difference  between  the  interest  and  the 
value  of  the  property)  by  not  performing 
his  part  of  the  contract,  diough  that  is  a 
departure  from  the  previous  terms  of  the 
contract,  which  the  Court  will  not  regard 
in  allowing  a  specific  performance,  yet  in 
these  cases  the  Court  would  regard  it  by 
giving  to  the  purchaser  compensation  for 
the  loss  he  has  sustained  by  the  non-per- 
formance  of  the  whole   contract  by   the 
vendor.     If  a  vendor  sells  property  under 
a  more  favourable  description  than  properly 
belongs  to  it,  or  describes  quantities  differ- 
ent from  the  actual  quantities,  or  professes 
to  sell  parcels  of  land  not  necessarily  con- 
nected with  the  main  body  of  the  land, 
and  he  cannot  make  out  a  good  title  to  the 
whole,  the  Court  performs  the   contract; 
but  it  does  so,  not  in  the  terms  in  which 
the  parties  made  it :  if  the  contract  is  for 
the  whole  estate,  but  the  vendor  is  unable  to 
make  title  to  certain  parts,  but  which  parts 
are  not  necessary  for  the  enjoyment  of  the 
residue,  and  the  Court  finds  that  in  sub- 
stance the  contract  may  be  performed,  it 
will  perform  it ;  but  not  so  as  to  leave  to 
the  vendor  the  benefit  of  the  error,  and 
compel  the  purchaser  to  pay  the  whole  of 
the  purchase-money,  when  he  is  not  able 
to  get  the  whole  property  for  which  he 
contracted.       In   those   cases   whieh    are 
capable  of  compensation,  it  performs  the 
contract  by   inquiring  what  the   diminu- 
tion in  value  is  frt>m   the  circumstances 
which  arise  upon  the  investigation  of  title, 
and  alters   the  contract  so  far  as  not  to 
compel   the  party   to   pay   the   principal 
money  contracted  for,  but  only  the  prin- 
cipal    money    deducting     the    difference 
between  that  which  he  contracted  for  and 
that  which  he   can  get.     With  regard  to 
the  principal  money,  there  is  no  doubt  as 
to  Uie  practice  of  the  Court.     On  what 
principle  is  it  not  to  deal  with  interest? 
The  parties  agree  to  pay  interest  in   a 
certain  way ;  on  what  terms  did  they  do 
(0)  a  Svgden's  Vend,  and  Puroh.  118. 


(hat  ?  •  Upon  the  condition  of  the  vendors 
giving  a  good  abstract  within  a  certain 
time.  The  purchaser  could  not  be  con- 
sidered as  paying  his  purchase-money 
before  he  got  his  abstract.  If,  therefore, 
the  vendors  are  entitled  to  the  interest 
according  to  the  terms  of  the  contract, 
why  are  they  not  in  the  same  way  to  make 
compensation  out  of  the  purchase-money 
for  default  on  their  part  ?  I  do  not  think 
that  any  such  principle  as  that  contended 
for  can  be  maintained ;  on  the  contrary,  it 
would  do  the  greatest  possible  injustice. 
Where  a  purchaser  agrees  to  pay  51,  per 
cent.,  it  is  always  a  great  prejudice  to  him 
to  pay  it  from  an  earlier  time  than  that 
from  which  he  is  to  have  the  enjoyment 
of  the  property.  No  property  purchased 
produces  5/.  per  cent. :  the  payment  of 
the  interest  is  a  benefit  therefore  to  the 
vendor  and  a  loss  to  the  purchaser ;  and 
if  it  arises  from  the  default  of  the  vendor, 
is  the  vendor  to  g^t  the  benefit  of  his  own 
wrong,  and  to  profit  by  his  own  breach  of 
contract  ?  And  is  this  Court  specifically 
to  perform  a  contract  with  all  the  disad- 
vantages that  a  vendor  imposes  upon  a 
purchaser,  without  giving  the  purchaser 
any  compensation  ?  I  should  be  very 
sorry  indeed  to  find  the  authorities  were 
such  as  to  compel  me  to  follow  such  a  rule. 
I  am  happy  to  say  that  I  do  not ;  although 
the  Master  of  the  Rolls  in  the  last  case, 
Greenwood  v.  Churchill^  was  evidently 
hampered  by  the  rule  laid  down  by  his 
predecessor,  before  whom  the  point  came 
for  decision ;  yet  when  the  case  was  argued 
a  second  time  before  him,  finding  the  rule 
so  laid  down  by  his  predecessor,  though 
he  did  not  feel  that  he  was  at  liberty  to 
act  upon  a  rule  diametrically  opposed 
to  that  which  was  so  laid  down,  he  saw 
the  injustice  of  it ;  but  being  bound  by 
Esdaile  v.  Stephenson  to  compel  the  party 
to  pay  the  interest,  he  left  it  open  to  him 
to  apply  to  the  Court  for  compensation. 
It  does  not  appear  to  me  at  all  necessary 
that  I  should  decide  on  which  ground  I 
think  the  vendors  are  not  entitled  to  the 
5/.  per  cent.  It  is  a  mere  question  on 
controverted  authorities,  which  is  the  true 
principle,  for  upon  either  ground  it  will 
come  to  the  same  result.  It  is  undoubtedly 
certain  that  justice  requires  that  the  effect 
of  the  rule  should  not  be  followed,  and  it 
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is  very  immaterial  to  distinguish  it,  as  it 
respects  compensation  for  the  amount  of 
interest  otherwise  payable,  or  as  compen- 
sation to  be  paid  to  the  purchaser  by  the 
vendors  ;  that  compensation  being  to  be 
paid  out  of  the  very  amount  of  interest 
which  the  purchaser,  according  to  the  con- 
tract, had  to  pay.  None  of  those  cases 
are  directly  in  point,  except  that  of  Esdaile 
V.  Stephenson;  and  I  have  no  doubt  that 
Sir  John  Leach  laid  down  the  rule  very 
distinctly.  There  are  cases  where  there 
are  very  peculiar  expressions  used;  such 
as,  "  from  any  cause  whatever,"  and  in 
others  "from  any  cause  whatever,  except 
with  the  wilftil  default  of  the  vendor;** 
but  there  is  not  one  of  them  in  which  the 
very  case  occurs  which  is  the  subject  now 
for  consideration — whether  the  purchaser 
is  to  pay  interest  notwithstanding  that 
the  delay  should  be  occasioned  by  the  act 
of  the  vendor  ;  nor  has  any  authority  been 
referred  to  which  would  lead  to  the  conclu- 
sion as  to  what  would  be  the  result  if  such  a 
contract  were  entered  into.  I  have  before 
said  it  is  not  very  likely  it  should  occur; 
and  one  does  not  very  well  see  why,  if  a 
party  contracts  for  performance  of  the  whole, 
he  should  not  be  bound  by  it ;  but  that 
cannot  be  considered  as  obligatory  upon 
the  purchaser,  who  cannot  be  supposed  to 
look  to  delay  arising  from  the  non-perform- 
ance of  the  very  act  which  the  vendor 
stipulated  he  would  perform.  When  you 
speak  of  "  from  any  cause  whatever,**  you 
must  mean  some  cause  not  provided  for 
by  the  contract.  The  parties  do  not  con- 
sider the  probability  of  either  the  one  or 
the  other  breaking  the  contract ;  the  ven- 
dors contracting  to  do  a  certain  duty  on  a 
certain  day,  and  the  purchaser  contracting 
on  a  certain  day  to  found  upon  that  stipu- 
lation the  condition,  which,  as  between  the 
parties,  is  the  entire  contract  contracted  to 
be  performed  by  the  vendors.  However, 
I  do  not  think  it  necessary  exactly  to 
specify  it  in  the  order :  it  is  quite  sufficient 
that  I  should  refer  it  to  the  Master  to 
inquire  from  what  time  a  good  title  was 
shewn,  and  direct  the  payment  of  the  in- 
terest to  commence  from  that  time.  Of 
course,  the  income  of  the  property  will  be 
regulated  by  the  same  rule. 

It  was  then  insisted,  on  behalf  of  the 


purchaser,  that  he  was  entitled  to  com- 
pensation from  the  vendors  for  the  loss  of 
interest  occasioned  by  the  deposit  of  his 
purchase-money  in  the  private  bank  at 
2/.  \0s,  per  cent. 

The  Lord  Chancellor  was  of  opinion 
that  the  purchaser  was  not  entitled  to  com* 
pensation  in  that  respect,  for  that  the 
effect  of  his  decision  was,  that  interest  did 
not  begin  to  run  against  the  purchaser 
until  a  good  title  had  been  shewn  by  the 
vendors ;  the  investment  of  the  money, 
therefore,  was  a  voluntary  act  on  the  p^ut 
of  the  purchaser,  and  the  loss  consequent 
thereon  was  not  a  loss  arising  from  the 
breach  of  contract  on  the  part  of  the  ven- 
dors, and  therefore  must  be  borne  by 
the  purchaser.  The  vendors  would  be 
entitled  to  the  rents  and  profits  until  a 
good  title  was  shewn,  and  interest  would 
run  against  the  purchaser  from  the  same 
time,  and  the  Master  must  inquire  when 
that  time  arose. 


fin   re  the  Lancashire  and 

V.C.        J        YORKSHIRE    RAILWAY     COM- 

Nov.  16.   \      PANY     ex     parte     smith's 

ESTATE. 


i 


Railway  Company  —  Settled  Estates — 
Investment  of  Purchase-money — Costs  of 
Incumbrances. 

A  railway  company  purchased  certain 
land,  which  was  devised  to  the  petitioner  for 
life,  and  then  to  his  children.  The  tenant 
for  life  had  mortgaged  his  life  estate,  and 
the  mortgagees  were  made  parties  to  the 
conveyance  to  the  company.  The  purchase-- 
money  wa^  paid  into  court.  The  tenant  for 
life  now  presented  a  petition  for  its  invest^ 
ment.  The  mortgagees  were  served,  and 
asked  for  their  costs : — Held,  that  such  costs 
must  be  paid  by  the  mortgagor,  and  not  by 
the  railway  company. 

This  petition  stated  that  certain  land  at 
Dewsbury  Moor  in  Yorkshire  was  devised 
by  George  Smith  in  1838  to  the  petitioner, 
Benjamin  Smith,  for  life,  and  after  his 
decease  to  his  children  as  tenants  in 
common.  That,  in  April  1843,  the  peti* 
tioner  mortgaged  his  life  estate  in  the  said 
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land  to  Messrs.  Price,  Swain  &  Gray. 
That  part  of  the  said  land  had  been  pur- 
chased by  the  Lancashire  and  Yorkshire 
RaOway  Company  for  the  sum  of  420/. 
That  the  mortgagees  were  made  parties  to 
the  conveyance.  That  the  said  sum  had  been 
paid  into  court  under  the  powers  of  the  Rail- 
way Act.  The  petition  prayed  that  the  said 
mm  of  420/.  might  be  invested  in  the  pur- 
diase  of  3/.  per  cent,  consolidated  Bank 
annnities  to  the  account  of  the  said  George 
Smith's  devisees,  and  the  dividends  thereof 
paid  to  the  petitioner  for  life ;  and  that 
all  the  costs,  charges  and  expenses  attend- 
ing the  investment,  and  also  the  costs  and 
charges  of  this  petition,  might  be  paid  by 
the  railway  company.  This  petition  had 
been  served  upon  the  mortgagees,  who  now 
appeared  and  consented  to  the  prayer  of 
the  petition,  and  asked  for  their  costs. 

Mr.  M,  A.  Shee  appeared  in  support  of 
the  petition,  and  contended  that  the  costs 
of  the  mortgagees  ought  to  be  paid  by 
the  railway  company.  Ailatt  v.  Bailey^ 
decided  by  Vice  Chancellor  Knight  Bruce, 
on  the  6th  of  July  1849,  was  cited  as  an 
authority,  where  his  Honour  held  that  a 
railway  company  was  bound  to  pay  the 
costs  of  incumbrancers  upon  an  estate  under 
the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act. 

Mr,  Bacon  appeared  for  the  railway  com- 
pany, and  contended  that  the  costs  of  the 
mortgagees  ought  to  be  paid  by  the  peti- 
tioner, the  mortgagor. 

The  Vice  Chancellor  decided  that  the 
costs  of  the  mortgagees  must  be  paid  by  the 
mortgagor  and  not  by  the  railway  company. 


WlORAM,  V.C.        \ 

1849.  (     MARSHALL  V.  8LAD- 

May  26,  28,  29,  30 ;  |  den. 

Aug.  10.  ) 

Trust  and  Trustee — Cestui  que  trust — 
Solicitor — Breach  of  Trust — Costs — Bill, 
Dismissal  of,  as  against  Solicitor,  without 
costs, 

Cestuia  que  trust  proposed  to  pay  off  a 
fMnigage  on  the  trust  property,  by  raising 
the  necessary  funds  at  less  expense  and  at  a 
lower  rate  of  interest  than  would  be  required 
by  another  mode  of  raising  the  monies  pro- 
New  SerieSi  XIX.--Chanc. 


posed  by  the  solicitor  of  the  trustees.  The 
cestuis  que  trust,  without  the  concurrence  of 
the  trustees,  carried  out  their  proposal,  and 
pending  these  transactions  one  of  the  trustees 
of  the  settlement  retired,  and  in  his  room 
a  near  relative  of  their  solicitor  was  ap^ 
pointed  a  trustee,  but  without  any  communica- 
tion on  the  subject  with  the  cestuis  que  trust. 
7%e  trustees  afterwards  gave  notice  of  their 
intention  to  sell  the  property  under  a  power 
of  sale  and  exchange,  and  to  defray  out 
of  the  proceeds  their  costs,  charges,  and  ex- 
penses of  negotiating  the  treaty  for  the  loan 
which  they  had  proposed  to  effect.  The  sale 
was  prevented  by  injunction,  and  a  bill  filed 
by  the  cestuis  que  trust  against  the  trustees 
and  their  solicitor : — Held,  at  the  hearing, 
that  the  contemplated  sale,  if  carried  out, 
would  have  been  a  breach  of  trust;  that, 
under  the  circumstances,  the  trustees  ought 
to  be  removed  and  new  trustees  appointed, 
but  that  no  costs  of  suit  in  respect  of  such 
removal  or  appointment  ought  to  be  given, 
because  another  suit  might  be  necessary  in 
respect  of  the  transfer  and  further  charge 
effected  by  the  plaintiffs ;  and  that  the  bill 
ought  to  be  dismissed  as  against  the  solicitor, 
without  costs. 

The  judgment  of  the  Vice  Chancellor 
contains  a  full  statement  of  the  facts  of  the 
case. 

Mr,  RoU  and  Mr,  Goodeve,  for  the  plain- 
tiffs, contended  that  the  trustees  were  not 
justified,  under  the  circumstances  of  the 
case,  in  attempting  to  exercise  the  power 
of  sale  referred  to  in  the  judgment,  and  that 
they  had  been  guilty  of  a  breach  of  trust — 
Mortlock  V.  Buller{l),  With  respect  to 
the  defendant  Sladden,  if  he,  as  the  solicitor 
of  the  trustees,  knowingly  procured  them 
to  commit  a  breach  of  trust  for  his  benefit, 
he  must  be  considered  to  be  a  partaker  in 
the  breach  of  trust — Fyler  y,  Fyler  (2), 
Harvey  v.  Mount  (S),  Although  profess- 
edly only  the  agent  of  the  trustees,  his 
conduct  in  the  matters  complained  of  en- 
titled the  plaintiffs  to  make  him  a  defendant 
'^Attwood  V.  Small  (4).     The  costs  of  the 

(1)  10  Yes.  292.    Lord  Eldon's  Observations, 
pp.  308,  309. 

(2)  3  Beav.  550. 

(3)  8  Ibid.   439;    s.  c.  14  Law  J.  Rep.  (n.s.) 
Chanc.  233. 

(4)  6  CI.  &  F.  232.    Lord  Cottenham*8  Obsenra^ 
tions,  p.  352. 
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suit  were  properly  asked  against  him — 
Beadles  v.  Bureh  (5),  Le  Texier  v.  the 
Margravine  of  Anspach  (6).  If  the  prin- 
cipal should  not  be  solvent  the  agent  would 
be  liable  to  pay  the  costs  —  Bowles  v. 
Stewart  {7). 

Mr.  Stinton  appeared  for  the  defendant, 
James  Marshall,  the  present  husband  of  the 
plaintiff,  Louisa  Marshall,  and  in  the  same 
interest  with  the  plaintiffs. 

The  Solicitor  General  and  Mr,  Speed, 
for  the  defendant  Sladden,  cited — 

Keane  v.  Robarts,  4  Madd.  332. 
Jdams  V.  Fisher,  3  Myl.  &  Cr.  526 ; 

8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  289. 
Dove  T.  Everard,  1  Russ.  &  M.  231 ; 

B.  c.  Tam.  376. 
Mitford*s  Pleadings,  p.  189,  4th  edit. 

(Jeremy). 

Mr,  Kenyon  Parker  and  Mr.  Terrell,  for 
the  trustees. 

Mr.  Rolt  replied,  and  cited  the  case  of 
Sir  David  Baird  v.  Baird  (8). 

Aug.  10.— WioRAM,  V.C.  delivered  the 
following  judgment :  — The  plaintiffs  are 
beneficially  interested  in  an  estate  called 
East  Studdall  Farm,  comprised  in  a  deed 
of  settlement,  dated  the  12th  of  October 
1844,  and  made  on  the  marriage  of  the 
plaintiff,  Louisa  Marshall,  with  her  first 
husband,  John  Maude  Smith.  This  plain- 
tiff was  to  be  and  is  tenant  for  life,  for  her 
separate  use,  of  the  property  settled.  In 
execution  of  powers  of  this  settlement,  the 
estate  became  subject  to  a  mortgage  for 
securing  5,500/.  and  interest  at4f.  per  cent, 
per  annum ;  which  mortgage,  before  and  at 
the  time  of  the  transfer  by  Jarvis,  the  mort- 
gagee, to  Wraith,  in  August  1847>  was 
vested  in  Jarvis.  The  original  trustees 
of  the  settlement  were  Thornton  and  the 
defendant  Penny.  In  the  summer  of  1846 
Thornton  retired  from  the  trust,  and  James 
Holland  was  appointed  in  his  stead.  On 
the  27th  of  January  1847  Jarvis  gave  notice 
that  the  rate  of  interest  must  be  raised  to 

(5)  10  Sim.  332;  a.  c.  9  Law  J.  Rep.  (n.s.)  Chanc. 
57. 

(6)  15Ve8.159  (164). 

(7)  1  Sch.  &  Lef.  209  (226).  Per  Lord  Redes- 
dale. 

(8)  Bell's  Scotch  Cases  (House  of  Lords)  toL  6, 
p.  1.  (25-26). 


5/.  per  cent,  per  annum  or  the  mortgage 
paid  off.  This  notice  was  (as  1  understand) 
formally  given  both  to  the  plaintiffs  and  to 
the  trustees  of  the  settlement;  but  this 
point,  however,  is  not  material.  Both  had 
notice  of  Jarvis*s  determination,  and  both, 
by  their  solicitors,  acted  upon  it. 

Walker,  in  the  transactions  that  followed, 
was  and  acted  as  solicitor  for  the  plaintifiv, 
Sankey  for  Jarvis,  and  the  defendant  Slad- 
den (who  up  to  this  time  had  been  solicitor 
for  the  plaintiffs)  for  the  trustees. 

Walker,  it  appears,  had  a  friend.  Wraith, 
who  was  willing  to  advance  the  5,500/* 
and  such  further  sum  as  would  cover  the 
costs  of  the  transfer,  at  4/.  per  cent,  per 
annum,  and  to  stipulate  for  a  continuance  of 
the  loan  for  five  years.  Sladden,  however, 
insisted  that  the  trustees  were  the  proper 
parties  to  carry  out  the  transaction,  and  he 
also,  on  behalf  of  the  trustees,  and  under 
their  authority,  proceeded  to  procure  the 
money  necessary  to  pay  off  Jarvis's  mort- 
gage. 

By  a  letter  from  Holland,  the  trustee, 
to  Sladden,  on  the  13th  of  January  1847, 
it  would  appear  that  Holland  was  at  that 
time  of  opinion  that  a  transfer  of  Jarvis's 
mortgage  at  4/.  per  cent,  per  annum,  and 
not  a  sale,  was  the  proper  course  to  be 
adopted,  provided  the  mortgagee  would 
consent  to  the  mortgage  remaining  so  long 
as  was  desired  by  the  mortgagors.  I  say, 
a  mortgage  in  preference  to  a  sale;  because, 
from  the  bill  and  otherwise,  I  think  it  must 
be  collected  that  the  question  between  a 
sale  and  a  transfer  of  the  mortgage  had  been 
brought  forward  almost  immediately  after 
Jarvis*s  notice.  A  triple  correspondence 
took  place  between  the  three  solicitors, 
Walker,  Sankey,  and  Sladden  ;  in  the  result 
Walker  procured  the  mortgage  to  be  trans- 
ferred by  Jarvis  to  Wraith,  as  a  security  for 
5,639/.  2s.  (which  was  thus  made  up;  5,500/. 
principal,  46/.  4«.  interest,  and  92/.  I85. 
costs),  and  with  a  stipulation  expressed  in 
the  deed  for  the  continuance  of  the  mort- 
gage during  five  years.  This  transfer  was 
made  without  the  deed  being  submitted  to 
the  trustees,  and  without  their  being  ap- 
prised of  the  intended  addition  to  the 
principal  debt. 

The  deed,  I  understand,  was  not  executed 
by  Wraith ;  the  date  of  it  is  the  9th  of 
August  1847.    Notice  of  it  appears  to  have 
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reached  Sladden  immediately,  for  in  the 
same  month  Sladden,  hy  letter,  asks  for  a 
copy  of  the  transfer.  After  this,  (on  the 
4th  of  September  1847)  Holland  retires,  and 
the  defendant  Marsh  was  appointed  a  trus- 
tee in  his  stead.  This  appears  to  have  been 
done  without  consulting  the  plaintiffs  or 
James  Marshall,  or  any  one  on  their  behalf. 
Marsh  is  a  near  relative  of  Sladden.  He 
is,  I  understand,  a  trustee  of  the  settlement 
made  upon  the  second  marriage  of  the  plain- 
tiff Louisa  Marshall  with  the  defendant 
James  Marshall ;  but  in  the  matter  of  that 
settlement  Sladden  was  the  solicitor. 

In  the  mean  time,  Sladden,  professing  to 
act  under  the  direction  of  the  trustees,  had 
treated  and  agreed  with  one  Williamson  to 
advance  a  sum  exceeding  5,500^.  at  4/.  10«. 
per  cent,  per  annum,  for  the  purpose  of 
paying  off  Jarvis's  mortgage  and  the  costs 
incurred  by  the  trustees,  including  the  costs 
and  expenses  in  relation  to  the  treaty  and 
agreement  with  Williamson.  On  the  25th 
of  September  1847  Sladden  gave  notice  by 
letter  to  Walker  that  it  was  the  intention  of 
the  trustees  to  sell  the  estate.  The  letter 
18  to  the  following  effect  :-^ 

'*  The  trustees  of  the  estate,  instead  of 
involving  themselves  in  litigation,  and  in- 
stead of  incurring  further  expenses  for  the 
purpose  of  obtaining  a  transfer  from  Mr. 
Wraith  by  the  proceedings  mentioned,  will 
endeavour  to  do  the  best  they  can  for  the 
estate  under  the  circumstances  which  now 
exist,  and  will  proceed  under  Mr.  James 
Parker's  advice  to  a  sale  of  the  estate,  under 
the  powers  given  in  the  settlement.  I  wish 
also  to  inform  you  that  the  trustees  have 
incurred  considerable  costs  and  expenses 
with  respect  to  the  advance  intended  to 
have  been  made  by  Mr.  Williamson  and 
his  clients,  which  are  chargeable  upon  and 
which  will  be  charged  by  them  against  the 
estate ;  and  that  rather  than  incur  the  ex- 
penses or  responsibility  of  raising  (in  the 
present  state  of  things)  a  further  sum  by 
way  of  mortgage,  under  the  power  given  to 
them  in  the  settlement,  to  pay  the  costs, 
charges,  and  expenses  they  have  incurred, 
they  will  retain  the  same  out  of  the  pur- 
chase-money of  the  estate.  Should  the 
trustees  be  unsuccessful  in  effecting  a  sale, 
they  wiU  then  determine  upon  the  propriety 
of  raising  a  further  sum  for  the  purposes 
mentioned  by  way  of  mortgage.'* 


I  have  already  noticed  that  Sladden  had 
insisted  from  the  outset  that  the  trustees, 
and  not  the  plaintiffs,  were  the  proper  per- 
sons to  carry  out  the  transfer  of  Jarvis*s 
mortgage.  The  letter  of  the  25th  of  Sep- 
tember  1847  still  insists  upon  this,  and 
apeaks  of  procuring  a  conveyance  from 
Wraith,  which,  it  is  said,  counsel  have 
advised  the  trustees  they  have  a  right  to  do. 

The  bill  was  filed  on  the  11th  of  October 
1847. 

The  plaintiffs  insist  that  no  costs  incurred 
by  the  trustees  in  relation  to  the  treaty  and 
agreement  with  Williamson  ought  to  be 
charged  upon  the  trust  estate;  that  the 
attempt  to  sell  was  a  breach  of  trust ;  that 
the  appointment  of  Marsh  to  be  a  trustee 
was  improper  ;  that  Sladden  had  so  acted, 
by  receiving  rents  and  otherwise,  as  to  make 
himself  primarily  liable  to  them  as  an 
accounting  party,  and  also  liable  for  the 
costs  of  ^e  suit  as  having  concerted  with 
the  trustees  for  his  own  purposes  the  sale 
which  it  is  the  object  of  this  suit  to  prevent. 
The  bill  accordingly  prays  the  removal  of 
the  present  and  the  appointment  of  new 
trustees :  that  no  costs  incurred  by  the 
trustees  in  relation  to  the  transfer  of  Jarvis's 
mortgage,  or  in  relation  to  the  retirement  of 
Holland  or  the  appointment  of  Marsh,  may 
be  allowed  against  the  estate.  It  also  prays 
for  accounts  against  the  trustees  and  Slad- 
den, and  that  they  may  be  ordered  to  pay 
the  costs  of  this  suit. 

The  course  which  the  argument  took 
makes  it  convenient  that  I  should  ex- 
plain my  views  under  two  different  heads  ; 
first,  by  considering  the  case  as  against 
the  trustees  only,  that  is,  supposing 
Sladden  not  to  be  a  party ;  secondly, 
whether  Mr.  Sladden  is  properly  made  a 
party. 

In  the  argument  upon  the  first  of  these 
heads  some  extreme  points  were  con- 
tended for.  It  was  said  *that  the  plaintiffs 
were  the  proper  parties  to  raise  the  mon6y 
for  the  discharge  of  Jarvis's  mortgage,  and 
that  the  interference  of  the  trustees  was 
altogether  improper.  If  Jarvis  had  simply 
sought  to  transfer  his  security  to  a  stranger 
without  the  privity  of  tlie  parties  interested 
as  mortgagors,  the  proposition  contended 
for  might  have  passed  without  notice,  for  in 
that  case  the  position  of  the  parties  inter- 
ested in  the  estate  would  not  have  been 
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altered  by  the  transfer.  But  when  the 
trustees  received  from  the  mortgagee  the 
notice  of  January  1847,  it  became  their 
duty  to  protect  the  estate  against  the  pos- 
sibilities of  a  sale  by  the  mortgagee  or  a 
foreclosure ;  and  this  they  could  only  do  by 
seeing  that  the  money  required  for  the  dis- 
charge of  the  mortgage  was  forthcoming. 
This  would  be  their  duty  in  the  simple  case 
of  paying  off  the  existing  debt.  But  when, 
in  addition  to  this,  it  was  intended  to  in- 
crease the  debt  upon  the  estate,  by  adding  to 
it  the  plaintiffs'  costs  of  carrying  out  the 
transaction,  and  also  by  converting  the  in- 
terest into  principal  (a  satisfactory  explana- 
tion of  which  I  have  not  heard),  I  can  have 
no  hesitation  in  saying  the  transaction  was 
one  upon  which  the  trustees  ought  to  have 
been  consulted,  and  that  as  it  now  stands  it 
is  irregular  and  improper.  Like  observa- 
tions apply  to  the  stipulation  for  five  years. 
Wraith  ought  to  have  been  required  to 
execute  the  deed.  It  is  no  answer  to  this 
to  say  that  any  sum  improperly  charged 
upon  the  estate  may  be  struck  off,  or  that 
Wraith,  by  accepting  beneBts  under  the 
deed,  is  bound  by  such  of  its  provisions  as 
impose  duties  upon  hiin.  Matters  such  as 
these  are  not  to  be  left  to  future  litigation. 
The  estate  should  be  protected  by  proper 
deeds,  and  the  office  of  trustees  is  to  take 
care  that  it  is  so  protected.  If  the  contro- 
versy between  Sladden  and  Walker  had 
been  directed  and  confined  to  the  points 
above  noticed  I  should  have  had  compara- 
tively little  difficulty  in  dealing  with  this 
case.  But  this  is  not  the  simple  case  with 
which  I  have  to  deal.  I  agree  with  the 
plaintiffs*  counsel  that  the  principal  point 
to  be  tried  in  this  case  is,  whether  the  sale, 
which  it  is  an  object  of  this  suit  to  prevent, 
was  or  not  a  justification  on  the  part  of  the 
trustees,  and  I  must  consider  the  bill  as  filed 
for  the  purpose  (in  part,  at  least)  of  pre- 
venting the  intended  sale.  With  reference 
to  this  three  points  arise.  First,  are  the 
costs  incurred  in  relation  to  Jarvis's  mort- 
gage properly  chnrgeable  on  the  trust 
estate  ?  Secondly,  if  so,  were  the  trustees 
justified  in  raising  them  by  sale  ?  Thirdly, 
can  the  sale  be  justified  under  the  power  of 
sale  and  exchange  contained  in  the  settle- 
ment of  October  1844  ?  In  noticing  these 
points  I  will  begin  by  supposing  Wraith's 
mortgage  free  from  objection. 


First,  with  respect  to  the  costs  incurred 
in  relation  to  Jarvis's  mortgage.  For 
the  reasons  already  mentioned  I  think  the 
trustees  are  primd  facie  entitled  to  the 
costs.  The  question  is,  whether  (being 
so  entitled  in  the  first  instance)  they 
were  justified  in  putting  the  estate  to  ex- 
pense in  their  endeavours  to  raise  money 
after  they  had  notice  that  the  plaintiffis  had 
the  money  at  command  upon  the  terms 
proposed  by  Wraith.  That  notice  would 
have  justified  them  in  requiring  that 
Wraith  should  bind  himself  to  advance  the 
money  when  required.  But  I  am  satisfied 
that  I  ought  not  to  charge  the  estate  with 
any  costs  occasioned  by  their  treaty  and 
agreement  with  Williamson  after  the  trustees 
had  notice  of  Wraith's  offer,  or  such  notice 
as  ought  to  have  put  persons  acting  in  the 
execution  of  trusts  upon  inquiry.  So  fiir, 
therefore,  as  the  sale  had  for  its  object  the 
payment  of  costs  incurred  after  such  notice, 
I  think  the  purpose  of  the  sale  was  not 
legitimate. 

The  view  which  I  take  of  this  case  makes 
it  unnecessary  that  I  should  consider  the 
second  and  third  points  apart  from  each  other. 
The  settlement  of  October  1844  empowers 
the  trustees  to  raise  money  by  mortgage  for 
the  purpose  of  paying  costs.  But  afler 
repeated  consideration  of  the  power  of  sale 
and  exchange  contained  in  the  settlement, 
and  comparing  the  clause  with  common  pre- 
cedents of  powers  of  sale  and  exchange,  I 
am  satisfied  that  the  parties  to  that  settle- 
ment contemplated  the  possibility  of  its 
becoming  expedient  to  sell  the  estate 
without  reference  to  any  contemplated 
exchange,  and  that  they  intended,  as 
in  terms  they  have  done,  to  arm  the 
trustees  with  a  power  for  that  purpose. 
I  may  observe,  with  reference  to  what  Lord 
Eldon  said  in  the  case  of  Morlhck  v.  Buller^ 
that  he  does  not  lay  it  down  as  an  absolute 
proposition,  that,  under  the  ordinary  power 
of  sale  and  exchange,  trustees  can  in  no  case 
sell  except  with  a  view  to  a  contemplated 
exchange.  He  says  only  that  a  very  speciHl 
case  must  exist  to  justify  such  a  course.  But 
whether  I  am  right  or  not  in  my  construc- 
tion of  the  clause  in  question,  it  is  clear  that 
the  trustees  cannot  justify  the  sale  which  it 
is  the  object  of  this  suit  to  prevent,  unless 
the  sale  was  determined  upon  as  the  course 
most  for  the  benefit  of  the  plaintiffs,  irre- 
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tpective  of  the  controversy  between  Walker 
and  Sladden.  Now,  giving  the  trastees 
eredit  for  having  intended  to  speak  the  truth 
in  their  answers  in  this  cause,  I  cannot,  upon 
the  evidence  before  me,  hesitate  in  coming 
to  the  conclusion  that  the  trustees  put  them- 
selves into  the  hands  of  Sladden  to  an  extent 
which  has  deprived  the  plaintiffs  of  the 
benefit  of  that  independent  judgment  on  the 
part  of  the  trustees  to  which  they  were  en- 
titled, and  that  the  sale  which  it  is  the  object 
of  this  suit  to  prevent  was  resorted  to  by 
Sladden  as  the  means  of  carrying  the  con- 
troversy between  himself  and  Walker  to  a 
successful  result  on  the  part  of  the  former. 
And  inasmuch  as  part,  at  least,  of  the  costs 
for  which  it  was  intended  to  provide  by  the 
sale  is  not,  in  my  opinion,  properly  charge- 
able upon  the  estate,  I  think  the  sale,  if 
completed,  would  have  involved  to  some 
extent  a  breach  of  trust,  and  that  the  suit 
has  been  occasioned,  in  part,  by  conduct  for 
which  the  trustees  are  responsible,  and  of 
which  the  plaintiffs  have  a  right  to  com- 
plain. The  precise  day  on  which  the  trus- 
tees had  notice  of  Wraith's  offer  I  need 
not  determine.  I  am  quite  clear  it  must 
be  ascribed  to  a  very  early  date  in  the 
transactions. 

With  respect  to  the  retirement  of  Holland 
and  the  appointment  of  Marsh,  I  have  no 
hesitation  in  saying  that  the  appointment 
of  Marsh,  without  communication  with  the 
plaintifis,  was  improper.  Admitting  that  the 
mere  letter  of  the  settlement  of  October  1 844 
would  justify  the  appointment,  still,  in  the 
circumstances  of  the  case,  it  was  improper. 
The  trustees  must  have  known  that  the 
plaintiffs  would,  and  with  just  reason,  have 
opposed  such  an  appointment.  It  was  made 
obviously  at  Sladden's  instance,  in  order  to 
keep  the  trust  more  completely  under  his 
dominion.  This  is  not  the  course  which 
trustees  ought  to  pursue,  and  I  must  con- 
sider that  the  trustees  are  responsible  for  the 
acts  of  Sladden.  I  must,  in  fact,  consider 
bis  acts  as  their  acts. 

Upon  the  assumption  that  Wraith's 
mortgage  is  free  from  objection,  it  would 
follow  that  the  trustees  have  been  alto- 
gether in  the  wrong  in  what  has  been 
done  by  Sladden  on  their  behalf  since  they 
had  notice  of  Wraith's  mortgage.  But  this 
difficulty  arises :  Wraith's  mortgage  is  not 
itee  from  objection,  and  the  plaintiffs  have 


not  the  benefit  of  the  argument  against  the 
trustees  that  in  Wraith's  offer,  of  which  the 
trustees  had  notice,  a  transaction  was  con- 
templated which  was  in  strict  accordance 
with  the  trusts.  Indeed  the  trustees  might 
with  some  appearance  of  reason  contend 
that  they  were  altogether  justified  in  dis- 
regarding a  notice  which  had  terminated  in 
a  breach  of  trust.  But  this,  I  think,  would 
be  too  lenient,  as  it  would  be  a  very  tech- 
nical view  of  the  case.  Had  the  trustees, 
as  I  think  they  ought  to  have  done,  com- 
municated with  Walker  as  soon  as  they  had 
notice  of  Wraith's  offer,  it  is  impossible  to 
doubt  that  the  objections  to  Wraith's  mort- 
gage (which  is  very  trifling  in  amount) 
would  have  been  obviated.  Sladden 's motive 
for  not  doing  so  cannot  be  mistaken.  And 
if  in  this  suit  I  could  correct  that  which  is 
wrong  in  Wraith's  mortgage,  I  should  have 
no  doubt  as  to  the  proper  order  to  be  made. 
In  that  case  the  plaintiffs  would  have  had 
to  repair  in  this  suit  a  breach  of  trust  to 
which  they  were  parties,  as  well  as  that  of 
which  they  complain,  and  I  should  have 
repaired  both  breaches,  giving  no  costs  of 
this  part  of  the  suit.  I  think  I  ought  not 
to  make  any  difference  upon  the  point  of 
costs,  because  another  suit  may  be  neces- 
sary in  respect  of  Wraith's  mortgage  (in 
whose  absence  I  cannot  clear  the  trust  estate) 
unless  the  parties  have  the  good  sense  to 
set  the  matter  right  without  suit. 

Upon  the  whole,  I  think  the  proper 
decree  to  be  made  upon  this  part  of  the 
case  is  to  remove  the  trustees  and  appoint 
new  ones,  without  prejudice  to  the  rights 
of  any  of  the  parties  to  complain  of  Wraith's 
mortgage,  and  in  this  suit  to  give  no  costs 
so  far  as  the  suit  is  addressed  to  the  purpose 
of  removing  the  trustees. 

With  respect  to  the  accounts.  In  the 
absence  of  Holland,  and  in  accordance  with 
the  arrangement  made  at  the  hearing,  the 
decree  for  the  account  must  not  be  carried 
back  further  than  the  retirement  of  Holland, 
I.  e.  (as  I  understand)  the  4th  of  September 
1847.  There  is  nothing  in  the  mere  absence 
of  Holland  to  prevent  my  saying,  if  upon 
the  merits  it  would  be  right  to  say,  that 
the  plaintiffs  have  a  right  to  require  that 
neither  Penny  nor  Marsh  shall  continue 
trustees. 

Next,  as  to  Sladden  being  a  party.  I 
incline  strongly  to  the  opinion  that  the 
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counsel  who  drew  this  bill  had  not  in  his 
mind  the  cases  in  which  it  has  been  holden 
that  solicitors  concerned  in  the  perpetration 
of  a  fraud  may,  upon  a  bill  filed  to  be 
relieved  against  such  fraud,  be  made  parties 
to  it,  and  costs  prayed  against  them  as 
matters  of  relief.  I  think  the  case  intended 
to  be  made  against  Sladden  was  confined  to 
this,  that  he  had  made  himself  directly 
liable  to  account  to  the  plaintiffs  as  a  trus- 
tee. Upon  this  point  I  retain  the  opinion 
I  expressed  at  the  hearing.  Sladden  swears 
that  he  acted  as  agent  of  the  trustees  in  all 
his  receipts  and  payments  of  the  trust  pro* 
perty.  This  is  in  accordance  with  the 
presumption  to  which  the  facts  of  the  case, 
primd  facie,  give  rise.  The  onus  is  upon 
the  plaintiffs  to  prove  the  contrary,  and 
they  have  not  done  this.  If,  however, 
I  am  to  consider  the  bill  as  seeking  to 
charge  Sladden  with  costs,  upon  the  ground 
that  he  was  an  accomplice  with  the  trustees 
in  the  wrong  of  which  the  bill  complains, 
my  conclusion  is  against  the  plaintiffs'  right 
to  a  decree  in  that  respect.  The  practice 
which  in  certain  cases  entitles  a  party  to 
make  a  mere  agent  a  defendant  to  a  suit, 
and  pray  costs  against  him,  is  certainly 
a  practice  of  a  very  anomalous  character, 
and  is  open  to  all  the  objections  pointed 
out  by  the  Lord  Chancellor  (Cottenham) 
in  AUwood  v.  Small.  If  the  Court  had 
determined  that  every  one  who  assisted 
another  in  committing  a  wrong  should  be 
answerable  for  the  injury  sustained  by  the 
party  aggrieved,  the  practice  would  not  be 
open  to  some  of  the  observations  which 
apply  to  it  in  its  existing  state ;  but  that 
is  not  the  state  of  the  case.  The  agent  is 
not  liable  for  the  injury  committed,  but  is 
only  a  surety  for  the  costs  incurred  in  re- 
dressing the  wrong.  The  question  is,  whe- 
ther the  present  case  falls  under  the  prac- 
tice. After  what  has  fallen  from  the  Lord 
Chancellor,  I  may  with  confidence  assume 
that  the  practice  will  not  be  extended  to 
any  cases  to  which  it  has  not  already  been 
actually  applied.  And  the  question  is,  how 
those  cases  can  be  defined  ?  Lord  Redesdale 
in  his  Treatise  on  Pleadings,  appears  to  refer 
the  origin  of  the  practice  to  the  case  of  an 
arbitrator  making  a  corrupt  award.  Such 
cases  are  very  peculiar.  The  arbitrator  is 
himself,  in  fact,  the  wrong-doer.  In  cases  of 
fraud,  properly  so  called,  the  like  observa- 


tion correctly  applies.  If  the  agent  actually 
misleads  the  party  aggrieved  by  a  aupgestio 
faUi  or  a  suppressio  veri  (which  he  is  under 
an  obligation  to  disclose),  he  also  himself 
does  the  specific  wrong  of  which  the  party 
complains,  as  in  the  case  of  the  arbitrator ; 
and  if  the  practice  be  confined  to  such 
cases,  the  practice,  however  anomalous,  is 
limited  in  its  application.  Lord  Redes- 
dale's  observations,  upon  a  fair  construction 
of  them,  appear  to  me  to  confine  the  prac- 
tice to  cases  of  fraud,  and  as  far  as  my 
researches  have  gone,  the  Court  has  never 
made  a  decree  against  a  mere  agent  under 
this  practice  except  upon  the  ground  of 
fraud.  I  asked  counsel  during  the  argu- 
ment whether  any  case  could  be  found  in 
which  the  Court  had  made  such  a  decree 
except  upon  the  ground  of  fraud.  No  such 
case  was  produced  ;  but  some  late  cases 
were  referred  to,  in  which,  from  the  language 
of  the  judgments,  it  would  certainly  appear 
that  the  Master  of  the  Rolls  may  have 
thought,  although  he  did  not  so  decide,  that 
a  solicitor  who,  by  his  advice  and  agency, 
helped  his  client  to  commit  a  wrong,  was 
within  the  practice  although  not  actually  a 
party  to  any  fraudulent  misrepresentation 
or  concealment,  and  although  no  commu- 
nication may  have  taken  place  between 
him  and  the  party  aggrieved.  The  obser- 
vations of  the  Master  of  the  Rolls  are 
entitled  to  the  greatest  weight,  but  I  can- 
not bring  myself  to  think  the  present  case 
is  within  the  practice.  In  one  sense,  in- 
deed, Sladden  may  be  considered  charge- 
able with  fraud,  for  every  wilful  act  by 
which  a  wrong  is  committed  may  in  a 
moral  point  of  view  be  so  considered.  But 
there  is  nothing  of  false  suggestion,  or  im- 
proper concealment,  or  undue  influence,  or 
other  fraud  in  its  technical  sense,  or  any 
fraud  except  in  the  general  sense  above 
adverted  to,  with  which  Sladden  is  charge- 
able. The  conduct  of  the  trustees  under 
his  advice  or  his  conduct  (whichever  way  I 
am  to  consider  it)  has  been  openly  and 
avowedly  adverse  to  Walker  and  his  clients. 
I  cannot  think  that  such  a  case  is  within 
the  anomalous  practice  I  am  considering. 
Stopping  here,  I  think  the  bill  should  be 
dismiss^  as  against  Sladden ;  but  adverting 
to  the  cases  at  the  Rolls,  and  to  my  own 
difficulties,  and  to  Sladden's  conduct  in  the 
transactions  which  are  the  subject  of  this 
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think  I  am  not  violating  tbe  rule 
Uy  acted  upon  by  tbe  Lord  Chan- 
of  throwing  the  costs  of  a  suit  on  the 
feitiul  party,  by  dismissing  the  bill 
t  Sladden  without  costs.  It  was 
tiowever,  in  argument,  that  as  the 
ffa  bad  sought  relief  against  Sladden 
lie  specific  ground  of  fraud  and  failed 
ihi  such  relief,  Sladden  was  entitled 
costs  under  a  settled  rule  which  was 
■eled  upon  in  Lady  Wilde's  case  (9) 
House  of  Lords.  I  do  not  think  the 
t  ease  is  within  the  rule.  It  is  not 
ere  use  of  the  word  *'  fraud**  in  the 
ngs  that  will  bring  a  case  within  its 
ion.  Where  acts  are  charged  against 
f  which  in  themselves  are  fraudulent, 
oort,  upon  the  question  of  costs, 
\  considers  the  bill  as  imputing  fraud, 
gfa  the  word  '*  fraud*'  may  not  be 
a  the  bill.  Lord  Cottenham  made 
smark  in  Pickering  v.  Pickering  (10) 
r  hearing  as  counsel ;  and  I  have 
I  held  that  the  mere  use  of  the  word 
1"  in  the  pleadings  ought  not  to 
the  question  of  costs  where  the  case 
is  not  one  of  fraud  in  the  proper 
of  the  term,  and  the  word  "  fraud  **  is 
ised  in  the  vague  and  general  sense  I 
referred  to,  which  appears  to  me  to 

ease  in  the  present  bill. 
\  decree  which  I  make  is  as  follows  : 
mtsB  the  bill,  without  costs,  as  against 
m.  Remove  the  trustees,  and  refer  it 
Master  to  appoint  new  trustees.  No 
of  the  suit,  so  far  as  it  seeks  the 
al  of  the  trustees  and  the  appointment 
w  ones.  Account  of  the  trust  pro- 
;  such  account  by  consent  not  to 
ried  back  further  than  the  retirement 
Hand.  Reserve  further  directions  and 
of  6uit,  except  those  above  provided 
rhe  decree  to  be  without  prejudice  to 
|;ht  of  any  of  the  parties  interested  to 
ain  of  Wraith's  mortgage  in  any  other 
r  proceeding. 


S.  e.  nom.  Gihton  v.  D'Este^  stated  in  Sir 
d  Sngden's  Treatise  on  the  Law  of  Real  Pro- 
p.  614. 

4  M.  &  C.  289 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
.dS6. 
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COLE   V.    SCOTT. 


Will—Statute  1  Vict.  c.  26.  «.  24.— 
After-acquired  Property, 

A  teitator  devised  the  residue  of  his  estates 
"  whereof  I  am  now  seised**  to  trustees  upon 
certain  trusts,  and  afterwards  devised  *'  all 
such  trust  estates,  freehold,  copyhold  and 
leasehold,  as  are  now  vested  in  me,  or 
as  to  the  leasehold  premises  as  shall  be 
vested  in  me  at  the  time  of  my  death** : — 
Held,  (affirming  the  decision  of  the  Court 
below)  that  the  testator  had  himself  put  a 
construction  upon  the  word  **now**;  and 
that  property  contracted  to  be  purchased  by 
him  after  the  date  of  his  will  did  not  pass 
by  it. 

The  will  of  John  Cole  upon  which  the 
question  in  this  case  arose,  and  the  construc* 
tion  put  upon  it  by  the  Vice  Chancellor  of 
England,  will  be  found  reported  in  17  Law 
J.  Rep.  (n.s.)  Chanc.  428.  The  first  de- 
vise contained  in  the  will  was  a  devise  of 
the  "  messuage,  &c.  wherein  I  now  reside." 

The  defendants  appealed  from  that  deci- 
sion. 

Mr.  Bacon  and  Mr.  Malins  appeared  for 
the  appellants. 

Mr.  Roll,  Mr.  Campbell  and  Mr.  Moore 
appeared  for  the  plaintiff. 

The  Lord  Chancellor. — In  questions 
of  this  sort,  which  are  very  likely  to  occur 
and  to  be  matter  of  discussion  in  all  the 
different  courts,  it  is  certainly  very  import- 
ant, if  there  is  really  a  debateable  case  to  be 
considered,  to  adopt  a  course  that  should 
create  a  uniformity  of  decision  upon  them  : 
but  then  I  think  it  must  be  a  debateable 
matter.  I  cannot  send  to  a  court  of  law  a 
question  on  which  I  conceive  there  is  no 
doubt :  and  although  I  should  be  unwilling 
to  act  on  the  impression  of  there  being  no 
doubt  on  a  purely  legal  question,  if  nothing 
else  had  taken  place,  yet  where  the  parties 
have  had  the  good  sense,  I  think,  to  depart 
from  the  ordinary  course  of  proceedings  in 
a  court  of  equity,  which  is,  to  send  a  merely 
legal  question  to  courts  of  law,  and  have 
asked  to  take  the  opinion  of  a  court  of 
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equity  in  the  first  instance,  I  cannot  permit 
them  to  depart  from  that  in  that  way.  Be- 
fore the  decision  took  place,  they  were  very 
willing  to  take  the  decision  of  the  Court, 
but  when  the  opinion  of  that  Court  which 
they  have  selected  is  against  them,  they 
take  a  very  different  view  and  wish  to  take 
their  chance  of  another  discussion.  That  is 
not  what  I  call  a  subject-matter  of  appeal, 
because  the  Court  below  has  never  exer- 
cised any  discretion  upon  that.  If  the  Vice 
Chancellor  had  said,  '*  No,  I  will  decide  it 
on  my  own  authority,  and  will  not  send 
it  to  law,"  there  might  have  been  a  ground 
of  complaint.  That  is  not  so.  The  Vice 
Chancellor  was  aware  of  the  usual  course  as 
to  the  expediency  of  applying  to  a  court  of 
law,  not  on  account  of  any  doubt  or  diffi- 
culty which  he  felt,  but  because  it  was  a 
purely  legal  question.  Then  the  parties 
agree  that  they  are  desirous  of  having  his 
opinion  on  the  case  as  it  stands,  and  he 
very  properly  indulged  them  with  that,  and 
he  gave  them  his  opinion.  Then  it  comes 
before  me,  the  appellants  disputing  the  de- 
cision of  the  Vice  Chancellor  and  asking 
for  a  contrary  decision  on  the  construction 
of  the  will.  It  is  quite  competent  for  them 
to  do  that ;  but  when  I  express  my  opinion 
that  according  to  the  view  I  take  of  it,  the 
Vice  Chancellor  is  right,  I  do  not  think  it 
18  competent  to  them  to  say,  '*  Now  adopt 
that  course  which  we  repudiated  below,  and 
give  us  a  third  chance  before  another  Court." 
I  think  there  is  no  doubt  that  the  course 
taken  below  was  a  judicious  and  proper 
course.  The  question  is,  what  effect  that 
ought  to  have  on  the  case  now  before  me. 
But  since  this  has  been  more  fully  investi- 
gated, it  appears  to  me  so  free  from  doubt 
that,  under  any  circumstances,  I  should  be 
very  reluctant  at  all  events  to  expose  the 
parties  to  further  litigation  upon  it. 

The  statute  being  that  the  rule  shall 
prevail,  '*  unless  a  contrary  intention  shall 
appear  by  the  will,"  it  is  not  necessary  at 
all  to  find  a  contrary  intention  expressed 
in  so  many  words,  or  in  something  free  from 
doubt.  I  find  on  the  fair  construction  of 
the  will,  adopting  those  rules  in  that  con- 
struction which  are  usually  adopted  in  con- 
struing wills,  that  the  contrary  intention 
does  appear.  The  result,  therefore,  of  such 
an  opinion  on  such  a  construction  of  the 


will,  will  inevitably  lead  to  taking  the  case 
out  of  that  section  of  the  act. 

Now,  I  have  not  any  doubt  whatever 
on  this  will  what  was  the  testator's  in- 
tention. Whether  it  arose  from  not 
having  present  to  his  mind  when  he  made 
the  will,  the  provisions  of  the  statute,  or 
for  what  other  reason,  it  is  quite  imma- 
terial to  consider.  The  question  is,  whe- 
ther in^  the  terms  he  has  used  he  has  not 
used  the  word  "  now"  with  reference  to 
the  time  he  was  making  his  will.  I  think 
it  quite  clear  he  has.  I  find  a  will  with  a 
date  to  it,  shewing  the  period  when  it  was 
executed,  and  I  find  that  he  gives  ''all  the 
estates  of  which  I  am  now  seised  or  pos- 
sessed." "  Now"  has  no  meaning  in  itself. 
If  there  is  no  date  to  construe  the  word 
"now,"  you  must  ascertain  something  to 
which  it  can  refer,  where  the  date  of  the 
execution  does  not  appear;  but  here  the 
date  does  appear,  and  the  word  "now"  can 
only  have  reference  to  the  time  specified  in 
the  will.  The  time  specified  in  the  will  is 
the  date  of  it,  namely,  the  29th  of  April 
1 843.  It  appears  to  me  just  the  same  as  if 
he  had  said,  "all  the  freehold  and  leasehold 
estates  of  which  I  am,  on  this  29th  of  April 
1 843,  seised  and  entitled  to."  If  those  had 
been  the  words,  of  course  there  could  not 
have  been  a  doubt.  Are  they  not  the  same 
words  ?  What  is  the  difference,  whether  he 
repeats  the  date  or  whether  the  word  "now" 
shews  he  refers  to  the  date  ? 

That  is  one  view  of  it,  that  is  merely 
referring  to  the  very  words  to  be  found  in 
this  particular  clause.  But  he  does  not 
stop  there,  for  he  uses  the  word  "now"  in 
two  other  parts  of  the  will,  in  each  of  which 
he  evidently  and  clearly  alludes  not  to  the 
time  it  may  come  into  operation  by  his 
death,  but  he  alludes  to  the  particular 
period  at  which  he  is  making  his  will.  Am 
I,  then,  in  taking  a  fair  view  of  the  expres- 
sions used  in  order  to  see  what  he  intended, 
and  in  trying  to  put  a  fair  construction  on 
the  word  "now,"  which  you  find  in  the 
particular  clause,  to  disregard  the  same  word 
used  with  reference  to  other  gifts  in  other 
parts  of  the  will  ?  It  would  be  departing 
from  the  ordinary  rule  of  construction  to  do 
so.  It  appears  to  me  beyond  all  doubt  and 
question,  that  in  using  the  word  "  now" 
he  meant  the  day  on  which  he  made  his 


Vou  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


66 


will,  and  no  other  period.  Then  it  comes 
within  the  act.  The  act  says,  if  the  contrary 
intention  appears,  the  provision  is  not  to 
apply.  I  am  of  opinion  here  the  contrary 
intention  does  appear. 

With  reference  to  the  question  of  per- 
sonalty, to  which  Mr.  Rolt  has  referred,  it 
is  as  clear  as  can  he.  The  act  in  effect  puts 
the  case  of  real  and  personal  property  on 
the  same  footing ;  and  though  wills  of  per- 
sonalty merely,  as  a  general  rule,  speak 
from  the  day  of  the  death  and  not  from  the 
state  of  the  property  at  the  time  of  making 
the  will,  yet  if  there  are  expressions  in  the 
will  shewing  it  was  intended  to  descrihe 
property  with  reference  to  the  day  of  the 
date  of  the  will,  and  not  the  day  of  the  death, 
then  the  intention  would  prevail.  It  pre- 
vails undoubtedly  in  cases  of  personalty, 
and  hy  this  act  it  is  the  same  as  real  estate. 

For  these  reasons  I  am  of  opinion  upon 
the  construction  of  the  will,  and  also  from 
what  passed  in  the  Court  below,  that  there 
is  no  case  here  which  would  authorize  me, 
or  justify  me,  in  sending  a  case  for  the  opin- 
ion of  a  court  of  law.  I  must,  therefore, 
dismiss  the  petition  of  appeal,  with  costs. 


WlOltAM 

Dec 


AM,  V.C.I 
.  8,  10.   J 


CUBTIS  0.  FULBROOK. 


Power  of  Sale — Doneei  implied — Ex- 
ecMtora, 

A  testator  devised,  in  1835,  all  his  real 
estate  to  his  wife  for  life,  with  remainder 
as  to  part  to  two  joint  tenants  for  life,  and 
directed  the  same  to  he  sold  on  the  death  of 
the  survivor.  He  bequeathed  the  monies 
arising  from  the  sale  to  such  individuals  of 
a  certain  class  as  should  be  then  living,  and 
appointed  his  wife  and  others  executrix  and 
executors.  The  will  contained  no  power 
oiher  than  the  direction  to  sell^  nor  was  any 
donee  named : — Held,  that  the  power  of  sale 
was  vested,  by  implication,  in  the  surviving 
executors. 

This  was  a  suit  by  legatees  against  the 
executors  and  the  heir-at-law  of  a  testator, 
and  others.     The  bill  stated  that  the  tes- 
tator, in  the  pleadings  mentioned,  by  his 
Nbw  Serib*,  XIX.~Chanc. 


will,  executed  before  the  passing  of  the 
new  Will  Act,  gave  all  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and  after 
her  decease  (except  as  to  certain  specific 
devises  and  bequests)  to  John  Davis  and 
Mary  Protherow  and  the  survivor  of  them 
for  life,  and  directed  that  immediately  after 
their  decease  certain  copyhold  heredita- 
ments (part  of  the  devised  estate)  should 
be  sold  by  public  auction ;  that  he  gave 
and  bequeathed  the  monies  arising  from 
such  sale  amongst  the  children  of  James 
and  Mary  Curtis,  the  children  of  William 
Cooper  and  his  then  late  wife  Mary,  and 
the  children  of  Edward  and  Mary  Walker, 
share  and  share  alike,  and  to  such  of  them 
as  shoidd  be  living  at  the  death  of  John 
Davis  and  Mary  Protherow ;  and  that  he 
appointed  his  wife,  the  defendants  Fulbrook 
and  Cooke,  and  one  W.T.  Baker  (who  never 
acted),  executrix  and  executors  of  his  will. 
The  testator  died  at  the  end  of  the  year 
1835,  his  widow  at  the  beginning  of  the 
year  1 845,  and  the  survivor  of  the  tenants 
for  life  some  time  in  the  year  1 846.  The 
executors  entered  into  possession  on  the 
death  of  the  latter,  and  demanded  payment 
of  the  rents  of  the  copyhold  hereditaments, 
but  it  did  not  appear  that  the  tenants  had 
paid  the  same  to  them.  The  bill  was  filed 
in  January  1848.  It  charged,  inter  alia, 
that  the  executors  had  been  guilty  of  mis- 
conduct in  not  selling  the  copyholds,  and 
prayed  for  a  sale,  an  account,  and  a  re- 
ceiver. 

At  the  hearing  of  the  cause,  an  objection 
was  taken  that  the  executors  were  not 
necessary  parties  to  the  suit. 

Mr,  Kenyon  Parker  and  Mr.  Winstanley^ 
for  the  plaintiffs,  argued  that  as  the  ex- 
ecutors were  the  persons  to  distribute  the 
proceeds  of  sale,  they  were  the  implied 
donees  of  the  power  of  sale,  and  cited 
Blotch  V.  Wilder  {I, )  TyUen  v.  Hyde(2\ 
Shaw  V.  Borrer  (3),  Page  v.  Adam  (4), 
Forbes  v.  Peacock  {5),     They   also   con- 


(1)  1  Atk.  420. 

(2)  2  Sim.  &  S.  238. 

(3)  1  Keen,  559  ;  8.c  5  Law  J.  Rep.  (N.8.)Chaiic. 
364. 

(4)  4  Beay.  269 ;  s.  c.  10  Law  J.  Rep.  (n.b.) 
Chanc.  407. 

(5)  11  Sim.  152;  s.c  12  Ibid.  528;  9  Law  J. 
Rep.  (N.S.)  Chanc.  367  ;  13  Ibid.  46;  11  Mee.  &  W, 
630;  12  Law  J.  Rep.  (n.s.)  Exch.  46Q. 
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tended,  that  if  the  executors  were  not 
strictly  necessary  parties,  they  had  deprived 
themselves  of  the  privilege  of  being  dis- 
missed by  their  conduct  in  and  previous  to 
the  commencement  of  the  suit. 

The  Solicitor  General  and  Mr.  Selwyn^ 
for  the  defendant  Fulbrook,  contended 
that  the  power  was  not  given  by  im- 
plication to  the  executors  —  Bentham  v. 
Wiltshire  (6).  In  the  present  case  the 
copyholds  were  specifically  devised,  and 
had  become  severed  from  the  general  estate. 
All  the  debts  of  the  testator  had  been  long 
since  paid,  and  it  was  not  pretended  that 
the  executors  required  the  proceeds  of  the 
sale  of  this  property  to  satisfy  either  debts 
or  legacies. 

Mr,  Wood  and  Mr,  Smythe  appeared 
for  the  other  acting  executor. 

Mr,  Bacon  and  Mr,  Twelh,  for  the  heir- 
at-law  ;  and 

Mr,  Shapter  for  the  other  defendants  in 
the  same  interest  with  the  plaintiffs. 

Mr,  Kenyon  Parker  replied. 

Dec.  10. — WiGRAM,  V.C. — If  I  con- 
sidered myself  at  liberty  to  act  upon 
my  own  opinion,  I  should  be  inclined 
to  follow  the  decision  of  Sir  John  Leach, 
in  Bentham  v.  Wiltshire,  I  must  say  it 
appears  to  me  that  in  a  devise  to  a  person 
for  life,  with  a  direction  to  sell  at  his  death, 
and  to  distribute  the  proceeds,  the  direc- 
tion to  sell  is  merely  for  the  convenience 
of  division.  But  the  Vice  Chancellor  of 
England  disapproves  of  the  case  oi  Bentham 
V.  Wiltshire^  and  is  reported  to  have  said, 
in  Forbes  v.  Peacock  (7),  he  did  not  think 
that  Sir  John  Leach  would  have  so  decided 
it  if  he  had  known  Sir  William  Grant's 
decision  in  Ward  v.  Z)eron(8).  I  am, 
therefore,  bound  by  the  earlier  decisions, 
and  must  hold  that  the  executors  have  in 
this  case  a  power  of  sale  by  implication, 
and,  consequently,  that  they  were  properly 
made  parties  to  this  suit. 


M.R. 
Dec 


R.      \ 
.  21.  j 


KNIGHT  V,  BOUGHTON. 


(6)  4  Madd.  44. 

(7)  12  Sim.  536. 

(8)  Stated  in  the  report  of  Forbes  v  Peacock, 
11  Sim.  160. 


Will —  Tenant  for  Life — Rents — Appor- 
tionment to  Day  of  Death — 4  ^  5  Will,  4. 
c,  22. 

A  testator  gave  freehold,  copyhold,  and 
leasehold  estates  to  a  trustee  upon  trust  to 
maintain  his  mansion-house,  and  pay  various 
expenses,  and  for  that  purpose  to  expend 
annually  not  exceeding  600/.,  and  permit 
his  wife  to  reside  therein,  S^c,  and  aper 
some  other  deductions,  to  pay  five-eighth 
parts  of  the  net  rents  of  his  estates  unto  his 
wife  for  her  own  use  during  her  life,  and 
the  other  three-eighths  to  his  daughters.  The 
wife  received  her  portion  of  the  net  rents  up 
to  Lady  day  1847,  and  died  on  the  24th  of 
July  1 847.  The  personal  representatives 
under  her  will,  by  a  petition  in  the  cause, 
claimed  a  proportionate  part  of  the  rents 
from  the  last  payment  up  to  and  including 
the  day  of  her  decease : — Held,  that  the 
tenant  for  life  was  not  affected  by  the  pay- 
ments of  the  rents,  as  they  were  payable  to 
the  trustee :  that  a  right  of  the  trustee  to 
pay  arose  with  his  receipt :  that  the  right 
of  the  wife  to  receive  accrued  under  the  will: 
that  there  was  nothing  to  prevent  the  pay- 
ments being  made  at  fixed  periods ;  and 
that  the  personal  representatives  were  en-- 
titled  to  a  proportionate  part  of  the  rents  up 
to  and  including  the  day  of  the  death  of 
the  wife. 

This  was  the  petition  of  John  Arkwright 
and  Frances  Stackhouse  Acton,  as  the  per- 
sonal representatives  of  Francis  Knight, 
deceased,  asking,  under  the  4  &  5  Will.  4. 
c.  22,  for  a  proportionate  part  of  the  sum 
of  4,329/.  6s.  Sd.,  which  had  accrued  due 
between  the  last  payment  and  the  day  of 
the  decease  of  Frances  Knight,  in  respect  of 
rents  of  divers  estates,  of  which  she  was 
tenant  for  life. 

Thomas  Andrew  Knight,  by  his  will, 
dated  the  5th  of  February  1836,  after  men- 
tioning the  will  of  his  brother  Richard 
Payne  Knight,  under  which,  in  addition 
to  his  own,  he  was  entitled  to  divers  free- 
hold, copyhold  and  leasehold  estates,  pro- 
ceeded in  the  following  words :— **  I  give, 
devise  and  bequeath  unto  Sir  William 
Edward  Rouse    Houghton,  his  executors, 
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administrators  and  assigns,  all  my  freehold, 
copyhold  and  leasehold  estates  whatsoever 
and  wheresoever  situate,  comprising  as 
well  those  which  were  my  late  brother's  as 
my  own,  excepting  two  messuages,  with 
their  appurtenances,  the  one  situate  in 
Greek  Street,  Soho,  and  the  other  in 
Soho  Square,  in  trust  that  he,  the  said 
Sir  W.  £.  R.  Boughton,  his  heirs,  exe- 
cutors, administrators  and  assigns,  do  and 
shall  keep  my  mansion-house  at  Down- 
ton  Castle,  and  the  offices,  outbuildings, 
gardens  and  pleasure  grounds  thereto  be- 
longing in  proper  and  sufficient  order  and 
repair,  and  shall  also  pay  the  window  tax, 
and  all  other  taxes  which  shall  from  time 
to  time  be  charged  upon  and  become  due 
therefrom,  and  that  for  those  purposes  he 
may  expend  annually  out  of  the  rents  of 
the  estates,  late  of  my  said  brother,  any 
turn  not  exceeding  600/.,  and  also  do 
and  shall  permit  and  suffer  my  wife  Frances 
Knight  to  reside  in,  and  have  the  use  and 
enjoyment  of  my  said  mansion-house,  books, 
pictures  and  utensils  of  all  sorts  in  and 
about  the  same,  and  the  offices,  outbuildings, 
gardens  and  pleasure  grounds  during  her 
life,  if  she  shall  choose  to  make  the  same 
her  residence,  together  with  100  acres  of 
land  surrounding  my  mansion-house,  which 
she  may  choose,  and  that  without  paying 
any  rent  for  the  same  ;  and  also  do  and 
shall,  after  deducting  out  of  the  rents  of  the 
estates,  late  of  my  said  brother,  all  payments 
which  may  from  time  to  time  be  made  by 
him  and  them  for  taxes,  repairs  and  im- 
provements, salaries  of  receivers,  bailiffs 
and  workmen,  employed  in  the  management 
of  the  same  estates,  and  my  own  estates,  or 
otherwise  relating  thereto,  the  fines  and  fees 
for  admission  to  the  copyhold  parts  thereof, 
and  the  renewals  of  the  leases  of  the  lease- 
bold  parts  thereof,  and  other  necessary  out- 
goings, pay  five  eighth  parts  of  the  net 
rents  of  the  said  freehold,  copyhold  and 
leasehold  estates  so  devised  to  him  and  them 
as  aforesaid  unto  my  wife  Frances  Knight, 
for  her  own  use  during  her  life;  one  eighth 
part  thereof  to  my  daughter  Frances,  now 
the  widow  of  T.  P.  S.  Acton,  deceased, 
during  her  life ;  one  other  eighth  part  thereof, 
by  equal  half-yearly  payments,  to  my  daugh- 
ter Elizabeth,  now  the  wife  of  Francis  Wal- 
pole,  during  her  life,  for  her  sole  and  sepa- 


rate use,"  &c.,  '*  and  the  remaining  one-eighth 
part  thereof  I  direct  shall  be  retained  and 
taken  by  the  said  Sir  W.  E.  R.  Boughton, 
for  his  own  use  during  his  life,  and  after 
his  decease  shall  be  paid  to  my  daughter 
Charlotte  his  wife,  [since  deceased,]  in  case 
she  shall  survive  him,  during  the  term  of 
her  natural  life  :  and  as  and  when  my  said 
wife  and  daughters  Frances  Stackhouse  and 
Elizabeth  Walpole  shall  severally  depart 
this  life,  I  will  and  direct  that  their  respec- 
tive shares  of  and  in  such  net  rents  of  the 
said  freehold,  copyhold  and  leasehold  es- 
tates shall  be  retained  and  taken  by  the 
said  Sir  W.  E.  R.  Boughton  and  Charlotte 
his  wife,  during  their  lives  and  the  life  of 
the  longer  liver  of  them  :'*  and  after  the  de- 
cease of  the  survivor,  the  said  testator  gave 
the  several  estates  to  such  son  of  Sir  W.  E. 
R.  Boughton  and  Charlotte  his  wife  as  they 
or  the  survivor  of  them  should  appoint,  and, 
in  default  of  appointment,  to  their  second 
son  A.  J.  Boughton,  his  heirs,  executors, 
administrators  and  assigns ;  and  the  said 
testator  appointed  Sir  W.  E.  R.  Boughton 
sole  executor  of  his  will. 

The  testator  died  on  the  11th  of  May 
1838,  leaving  his  widow  and  three  daughters, 
his  co-heiresses-at-law,  surviving,  and  on 
the  1 6th  of  October  1 838,  Sir  W.  E.  R. 
Boughton  proved  his  will. 

On  the  16th  of  October  1838  a  suit  was 
instituted  to  carry  into  effect  the  trusts  of 
the  will  of  the  said  testator,  and  under  an 
order  dated  the  24th  of  November  1838  a 
receiver  was  appointed. 

On  the24thofJuly  1847,  Frances  Knight, 
the  widow  of  Thomas  Andrew  Knight,  die^, 
having  by  her  will,  dated  the  3rd  of  July 
1844,  and  a  codicil  thereto,  appointed  John 
Arkwright  and  Frances  Stackhouse  Acton 
her  executors,  who  duly  proved  the  same, 
and  as  her  personal  representatives  claimed 
a  proportionate  part  of  the  balance  of  the  re- 
ceiver's account,  amounting  to  4,329Z.  65.  ^d, 
from  Lady-day  1847  to  Lady-day  1848,  in 
respect  of  the  life  interest  of  Frances  Knight, 
and  accordingly  it  was  paid  into  the  Bank. 

Mr.  Turner  and  Mr.  Humphrys^  for  the 
petitioners.  —  The  question  is,  whether 
the  widow  of  the  testator  was  entitled  to  an 
apportionment  of  the  rents  coming  due  at 
the  time  of  her  decease;  if  not,  then  a  ques- 
tion would  arise  upon  the  leases,  whether 
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as  the  direction  in  the  will  was  to  pay  at 
fixed  periods,  she  was  entitled  to  an  appor- 
.tionroent  of  the  rents  on  leases  executed 
before  the  passing  of  the  4  &  5  Will.  4. 
c«  22,  and  whether  she  was  also  entitled  to 
an  apportionment  of  rent  upon  demises  by 
parol.  Upon  this  latter  point  the  question 
had  been  raised — In  re  Markhy  (1),  and  it 
was  held  that  the  act  did  not  apply  to  rents 
payable  by  tenants  from  year  to  year,  which 
had  not  been  reserved  by  an  instrument  in 
writing.  Should  these  be  decided  in  the  ne- 
gative, then  the  question  will  be,  whether  as 
she  was  entitled  to  an  apportionment  of  the 
rents  received  upon  leases  executed  after 
the  act,  the  petitioners  are  not  also  entitled 
to  a  general  inquiry  respecting  the  whole. 

Mr.  Baily^  for  Mrs.  Walpole.  —  The 
act  of  parliament  applied  to  the  instrument 
giving  the  right  to  receive,  and  not  to  the 
instrument  creating  the  obligation  to  pay. 
At  common  law  no  rent-charge  could  be 
apportioned,  but  it  was  named  in  the  act, 
and  so  was  a  modus.  Dividends  on  Bank 
annuities  are  not  payable  by  deeds,  but 
by  acts  of  parliament ;  the  4  &  5  Will.  4. 
c.  22.  therefore  referred  to  the  instrument 
creating  the  right  to  receive,  which  in  this 
case  was  the  will  of  the  testator.  The 
question  here,  therefore,  is  not  touched  by 
die  case  of  In  re  Markhy;  and  in  Browne 
V.  Amyot  (2)  it  was  held  that  the  act  ap- 
plied only  to  those  cases  where  the  death  of 
the  person  interested  in  any  such  rents,  or 
the  death  of  the  person  for  whose  life  the 
estate  was  held,  caused  the  determination  of 
the  interest  of  such  person.  In  this  case, 
that  which  was  to  be  received  by  the  tenant 
for  life  was  a  periodical  payment.  Suppose 
there  was  a  letting  at  the  rent  of  800Z.  a 
year,  the  right  of  the  trustee  to  receive  was 
identical  with  the  liability  to  pay ;  the  right, 
therefore,  of  Mrs.  Knight  to  receive  was 
identical  with  the  right  of  the  trustee  to 
receive ;  and  the  mere  circumstance  that  the 
tenant  had  not  paid,  could  not  vary  the 
rights  of  the  parties,  for  assuming  the  tenants 
had  been  in  arrear  still  Mrs.  Knight  would 
be  entitled  to  receive. 

Mr,   Walpole  and  Mr,  Folletl,  for  Sir 

(1)  4  Myl.  &  Cr.  484. 

(2)  3  Hare,  173;    s.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  232. 


W.  E.  R.  Boughton. — The  rents  were  not 
within  the  terras  of  the  4  &  5  Will.  4.  c.  22, 
as  the  instruments  fixing  the  payments  were 
executed  before  the  act  passed.  If  the 
periods  of  payment  were  fixed,  they  were 
not  within  the  provisions  of  the  act,  because 
payment  must  be  fixed  by  the  instrument 
under  which  the  party  had  a  right  to  claim 
from  the  party  to  pay.  The  only  claim 
that  could  be  made  must  be  upon  the  leases 
executed  after  the  act — In  re  Markhy.  It 
was  the  instrument  which  gave  the  right  to 
receive  that  ought  to  fix  the  periods  of  pay- 
ment, and  those  periods  ought  to  be  fixed 
by  an  instrument  executed  after  the  passing 
of  the  act;  consequently,  as  the  periods 
were  not  fixed  by  the  will,  the  party  never 
became  entitled  under  the  act  of  parliament. 
Mr.  Turner^  in  reply. 

The  Master  op  the  Rolls. — It  is  ad- 
mitted that  Frances  Knight  was  entitled  to 
five  eighths  of  the  rents  up  to  Lady-day  1 8479 
and  this  petition  is  presented  by  her  legal 
personal  representatives  claiming  under  the 
4  &  5  Will.  4.  c.  22,  a  further  portion  of 
the  rents  up  to  and  including  the  day  of  her 
decease.  The  will  of  Thomas  A.  Knight 
was  made  in  1836,  and  the  act  passed  in 
1834,  so  that  it  is  clear  the  wife  was 
entitled  by  virtue  of  the  will,  which  came 
into  operation  after  the  date  of  the  act.  The 
will  gave  her  five  eighths  of  the  net  rents, 
but  it  did  not  state  the  time  at  which  they 
became  due.  The  rents  became  payable 
at  periods  which  the  petitioners  say  ought 
to  be  considered  as  fixed  with  reference 
to  this  will,  as  they  were  to  be  made  at 
fixed  periods,  but  the  rents  arose  in  part 
from  leases,  and  the  donee  for  life  was  not 
to  have  anything  to  do  with  payments  made 
to  other  persons.  She  had  a  right  to  a  share 
of  the  rents,  which  were  payable  to  her  by 
trustees,  and  no  sooner  did  they  receive  than 
the  right  to  pay  arose.  It  is  then  said,  that 
the  act  related  to  payments  coming  due  at 
fixed  periods,  and  that  it  applied  only  when 
the  payments  were  fixed  by  the  nature  of 
the  contract ;  but  in  this  case  the  right  to 
receive  accrued  under  the  will,  and  it  had 
not  been  explained  why  the  payments  could 
not  be  made  at  fixed  and  stated  periods.  I 
am  of  opinion,  that  the  petitioners  are  en- 
titled to  a  share  of  the  rents  up  to  and 
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including  the  day  of  the  death  of  Frances 
Knight. 

[See  Miehell  v.  Afiehell,  4  Beav.  549.] 


M.Ii. 
Dec 


.R.     1 
.21.  J 


DOUGLAS  V,  ANDREWS. 


Infants  —  Maintenance  —  Ability  of 
Mother  to  maintain  and  educate — Inquiry, 

Upon  a  petition,  on  behalf  of  infants  who 
had  lost  their  father,  for  an  allowance  by 
way  of  maintenance,  an  inquiry  to  ascer- 
tain whether  the  mother  was  of  sufficient 
ability  to  maintain  and  educate  them  was 
refused,  as  being  contrary  to  established 
rules. 

This  petition  was  presented,  on  hehalf  of 
in&nts,  hy  their  next  friends,  asking  for  a 
reference  to  the  Master  to  ascertain  their 
ages,  and  the  nature  and  amount  of  their 
fortunes  respectively,  and  also  to  inquire 
whether  their  mother  was  of  sufficient  ahility 
to  maintain  and  educate  them,  regard  being 
had  to  their  rank  in  life,  and  their  present 
fortunes  and  expectations,  and  if  not,  to 
ascertain  what  would  be  fit  and  proper  to 
be  allowed,  and  to  whom,  for  the  mainte- 
nance and  education  of  the  petitioners  during 
their  minorities  respectively,  and  from  what 
past  time,  since  the  death  of  their  father, 
such  allowance  should  commence,  and  out 
of  what  funds  such  allowance  should  be 
taken.  It  appeared  that  the  father  of  the 
petitioners  died  on  the  1st  of  November  1843, 
leaving  a  widow  and  three  children,  the 
petitioners,  surviving.  After  their  father's 
decease  the  children,  who  were  now  of  the 
respective  ages  of  twelve,  nine,  and  seven 
years,  continued  to  reside  with  their  mother, 
and  had  been  maintained  and  educated  by 
and  at  her  expense,  and  when  not  at  school 
they  still  resided  with  and  were  wholly 
maintained  by  her. 

Mr.  Turner  and  Mr,  Busk,  for  the  peti- 
tioners.— The  mother  might  be  of  sufficient 
ability  to  maintain  and  educate  the  children, 
independent  of  any  allowance  from  their 
fortunes.  It  would  therefore  be  necessary 
to  have  an  inquiry  to  ascertain  this  fact,  be- 
fore any  maintenance  could  be  allowed,  and 
they  referred  to  Chambers  on  Infancy ^  14. 


Mr.  Roupell,  on  behalf  of  the  mother  of 
the  children,  said  there  was  no  authority 
for  directing  any  such  inquiry. 

The  Master  op  the  Rolls. — Without 
an  express  authority,  I  will  not  make  an 
order  contrary  to  the  established  rules :  with 
the  exception,  therefore,  of  the  reference  as 
to  the  ability  of  the  mother  to  maintain  and 
educate  the  children,  I  shall  make  the  order 
asked  by  the  petition. 

[See  Billingsly  v.  Critchet,  1  Bro.  C.C. 
268,   and  Haley   v.    Bannister,   4   Madd. 

275.] 


{In  re  the  north  op  Eng- 
land joint- stock  BANK- 
ING COMPANY  (HalVs 
case). 

Company — Joint- Stock  Companies  Wind- 
ing-up Act  —  Contributory  —  Trustee  of 
Shares. 

A,  in  right  of  her  deceased  husband,  was 
entitled  to  six  shares  in  a  joint-stock  banking 
company,  and  on  her  second  marriage  she 
assigned  by  deed  all  her  interest  in  these 
shares  to  B,  in  trust  for  her  separate  use. 
B.  gave  verbal  notice  to  a  clerk  of  the  com- 
pany of  the  execution  of  the  deed,  but  no 
transfer  of  the  shares  was  ever  required  by 
or  made  to  him.  B,for  some  years,  received 
the  dividends  and  signed  the  dividend  war- 
rants as  "  agent  of  A.**  A  memorandum  of 
the  assignment  was  made  in  the  books  of  the 
company  without  the  privity  of  B ;  but  his 
name  was  never  returned  to  the  Stamp  Office 
as  a  shareholder  until  the  stoppage  of  the 
bank: — Held,  reversing  the  decision  of  the 
Court  below,  that  the  facts  in  evidence  did 
not  authorize  the  Master  to  place  B.  on  the 
list  of  contributories  within  the  Joint-Stock 
Companies  Winding-up  Act;  but  leave  was 
given  to  try  the  question  of  B*s  liability  in 
an  action  at  law. 

Andrew  Outerston,  at  the  time  of  his 
death,  was  the  owner  of  six  shares  in  the 
North  of  England  Joint-Stock  Banking 
Company.  By  his  will  he  appointed  his 
wife,  Elizabeth  Outerston,  his  executrix 
and  residuary  legatee.     John  Hall  received 
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the  dividends  on  these  shares  as  agent  for 
Mrs.  Outerston,  who,  in  1842,  intermarried 
with  Mr.  Taylor,  having  previously  to  that 
marriage  assigned  these  six  shares  to  Hall, 
as  trustee,  for  her  separate  use ;  and  in  the 
books  of  the  company  there  was  an  entry 
made  of  the  fact  of  such  assignment  in  these 
words:  —  "J.  Hall,  of,  &c.  is  appointed 
trustee  by  deed,  and  is  invested  with  absolute 
power  over,  them,*'  but  there  was  no  evi- 
dence to  shew  by  whom  or  at  what  time 
such  entry  was  made.  The  dividends  were 
received  by  Hall  and  the  dividend  warrants 
signed  by  him,  sometimes  **  For  the  exe- 
cutors of  A.  Outerstou,*'  sometimes  **  Per 
pro,  Elizabeth  Outerston,"  and  at  other 
times  **  For  the  trustees  of  Mrs.  A.  Outers- 
ton  and  self.'*  The  shares  were  never  trans- 
ferred to  Hall  nor  was  his  name  returned 
to  the  Stamp  Office  as  a  shareholder.  The 
bank  stopped  payment,  and  an  order  being 
made  for  the  winding  up  of  the  affairs  of 
the  company,  the  Master  included  the  name 
of  Hall  in  the  list  of  contributories.  On 
the  18th  of  July,  Hall  moved  that  his  name 
might  be  struck  out  of  the  list.  The  Vice 
Chancellor  Knight  Bruce  held  that,  though 
the  formalities  prescribed  for  the  transfer  of 
shares  had  not  been  complied  with,  yet  Hall 
must  be  held  to  be  a  contributory  ;  but  that 
he  was  entitled  to  be  described  on  the  list  as 
liable  only  for  losses  incurred  since  the  23rd 
of  March  1842,  the  date  of  the  assignment 
to  him.  Two  notices  of  motion  were  then 
given  for  a  rehearing  by  way  of  appeal 
before  the  Lord  Chancellor,  the  one,  that 
Hall's  name  might  be  struck  out  of  the 
list  of  contributories,  and  the  other,  that  the 
qualifications  as  to  his  liability  might  be 
struck  out. 

By  the  28th  clause  of  the  company's 
deed  of  settlement  it  was  provided  that 
the  husband  of  anv  female  shareholder, 
or  the  executor,  administrator  or  legatee 
of  any  deceased  shareholder  should  not 
be  a  member  of  the  company  in  respect 
of  such  shares  as  should  be  vested  in  him 
in  any  of  the  capacities  aforesaid  respec- 
tively ;  but  he  should  be  at  liberty  either  to 
sell  and  dispose  of  such  shares,  or,  at  his 
option,  to  become  a  member  of  the  company 
in  respect  thereof  upon  complying  with  the 
provisions  thereinafter  expressed  in  that 
behalf.  The  29lh  clause  provided  that  any 
such  husband,   executor,  administrator  or 


legatee  as  aforesaid  who  should  be  desirous 
of  becoming  a  member  in  respect  of  such 
shares  should  give  notice  of  such  his  desire 
at  the  office  of  the  company  ;  whereupon, 
and  upon  complying  with  the  provisions  of 
the  deed  of  settlement,  he  should  be  ad- 
mitted a  member  in  respect  of  such  shares 
and  have  the  same  transferred  to  him  accord- 
ingly, and  should  be  personally  charged 
with  the  duties  and  liabilities  incident  to 
the  ownership  of  the  same.  By  the  30th 
clause  it  was  provided  that  any  such  hus- 
band, executor,  administrator  or  legatee, 
who  should  not,  under  the  29th  clause, 
elect  to  become  a  member  of  the  company 
in  respect  of  such  shares,  should  be  entitled 
to  all  dividends  due  at  the  time  his  title 
accrued,  but  that  the  future  dividends  should 
remain  in  suspense  till  the  completion  of  the 
transfer  thereof.  By  the  32nd  clause  it  was 
provided  that  every  person  to  whom  shares 
should  be  transferred  and  who  should  not 
then  be  a  member  of  the  company,  and 
every  person  who,  being  the  husband  of  any 
female  shareholder,  or  the  executor,  admi- 
nistrator or  legatee  of  any  deceased  share- 
holder, should  by  notice  in  writing  as  afore- 
said signify  his  desire  to  become  a  member 
of  the  company,  should,  as  to  all  duties, 
obligations,  claims  and  demands  upon  or 
against  him  in  respect  of  such  shares,  be 
considered  a  member  of  the  company  from 
the  time  of  the  shares  being  so  transferred 
to  or  so  becoming  vested  in  him  as  afore- 
said ;  but  as  to  all  profits,  rights,  privileges 
and  advantages  to  arise  from  the  same 
shares,  no  such  person  should  be  considered 
as  a  member  in  respect  thereof  until  he 
should  have  executed  the  deed  of  settlement. 
Mr,  Malins  and  Mr,  Halietty  in  support 
of  the  motion. — John  Hall,  as  well  after  as 
before  the  assignment  to  him,  acted  merely 
as  the  agent  of  the  executrix,  receiving  the 
dividends  under  a  power  of  attorney.  He 
had  no  legal  title,  and  the  shares  had  never 
been  transferred  to  him  ;  nor  had  he  given 
notice  to  the  company  of  his  desire  to 
become  a  member  so  as  to  make  him 
liable  under  the  32nd  clause  of  the  deed. 
The  executrix  had  never  divested  herself 
of  her  legal  liabilities  ;  Ex  parte  Morgan  in 
re  the  Vale  of  Neath  Brewery  Company  {\), 

(1)1  Hall  &  Twelltt,  320;  s.  c.  1  Mac.  &  Gor. 
22i> ;  18  Law  J.  Hep.  (n.s.)  Chauc.  2(jJ. 
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The  directors  never  returned  Hall's  name 
to  the  Stamp  Office  as  owner  of  these  shares 
until  the  stoppage  of  the  bank.  The 
memorandum  in  the  company's  books  that 
Hall  was  the  assignee,  cannot  make  him 
liable,  as  that  was  made  without  his  autho- 
rity. In  re  The  St,  George*8  Steam  Packet 
Company  (Pirn's  second  case)  (2). 

Mr.  Bacon  and  Mr,  Headlam,  contr^. — 
The  deed  of  assignment  was  noticed  in  the 
booksof  the  company  and  the  dividends  were 
paid  to  Hall  as  a  trustee  ;  this  constituted 
him  a  shareholder,  though  he  had  not 
executed  the  deed  of  settlement.  In  re  The 
St,  George's  Steam  Packet  Company  (Ma- 
guire's  case/ {3), 

Nov.  8. — The   Lord  Chancellor. — I 
felt  perfectly  satisfied  from  what  passed  yes- 
terday, that  I  could  not  satisfactorily  dispose 
of  this  case  upon  the  evidence  before  me  ; 
and  therefore  I  offered  to  give  Mr.  Bacon's 
client   an    opportunity    of    proceeding    to 
establish,  if  he  could,    his  claim   at  law. 
This  was  declined,  and  therefore  I   must 
dispose  of  this  case  upon  my  own  view  of 
the  evidence  before  me.     Now,  nothing  is 
more  simple  than  the  facts  of  this  case,  and 
nothing,  as  it  appears  to  me,  more  simple 
than  the  law  as  applicable  to  those  facts. 
Here,  a  lady  who  held  certain   shares  as 
representative  of  her  husband,  being  about 
to  marry  again,  assigns  those  shares  to  a 
trustee  for  her ;    that  is,  she  executed  a 
deed   professing   to  assign  her  interest  in 
these  shares,  and  from  that  act  the  conclu- 
sion  is   drawn    that   there  was  an  actual 
transfer.     Now  transfer  there  is  not;  but 
there  is  an  assignment  of  her  interest  therein 
by  deed ;   and  this  gentleman,  who  came 
forward  merely  to  protect  the  interest  of 
this   lady,  as  trustee  under  her   marriage 
settlement,  is  attempted  to  be  made  a  con- 
tributory and  liable  personally  to  all  the 
debts  of  the  concern.     It  would  be  a  hard 
case,  if  a  party  thus  acting  were  to  find 
himself  involved  in  all  the  liabilities  of  a 
bankrupt  speculation,  which  may  involve 
the  amount   of  millions.      But  if  such  is 
the  law  that  that  burden  must  be  thrown 
upon  him,  it  is  a  hardship  he  must  endure ; 


(2)  18  Law  J.  Rep.  (n.s.)  Chanc.  259. 

(3)  Ibid.  256. 


but  to  me  it  is  a  matter  of  extreme  anxiety 
to  see,  before  I  impose  upon  a  person  that 
responsibility,   that   the  facts   of  the   case 
clearly  justify  me  in  doing  so.     Now  no 
one  can  doubt  the  utility  of  the  Winding-up 
Act ;  but  it  is  of  vital  importance  to  par- 
ties, whether  they  are  to  be  held  liable  as 
contributories ;  and  I  have  no  more  right 
to  deal  lightly  with  the  claim   against  a 
party,  as  contributory,  than  I  should  have, 
in  trying  a  case  at  Nisi  Prius,  to  direct  the 
jury  to  find  for  the  plaintiff  before  the  case 
is  proved  against  the  defendant;  for  it  is 
nothing   more    or    less    than    trying    his 
liability   to   an  indefinite  amount.     Now, 
whether  the  ground  of  liability  be  called 
legal  or  equitable  it  makes  no  distinction  ; 
because,  what  I  have  to  decide  in  this  case 
is,  whether  there  is  anything  to  make  him 
legally  liable  to  the  creditors  of  the  concern. 
I  will  state  shortly  what  there  is  in  the 
evidence  before  me  to  shew  that  he  had  in 
any  manner  made  himself  a  shareholder  in 
this  concern.     It  appears  by  his  own  state- 
ment, in  answer  to  an  affidavit  swearing  that 
he  had  communicated  the  fact  of  the  assign- 
ment to  some  officer  of  the  company,  that 
the  communication  was  made,  not  for  the 
purpose  of  being  a  shareholder  in  the  con- 
cern, but  simply  for  the  purpose  of  caution- 
ing the  company  against  the  payment  of  the 
dividends  to  the  party,  to  whom  they  might 
otherwise  have  been  paid.     The  fact  of  the 
verbal  communication  was  sworn  to  by  one 
of  the  clerks  of  the   concern  ;    and  Hall 
admits  that  he  did  make  it,  but  for  that 
purpose  only.     From  the  time  of  that  com- 
munication the  dividends  were  received  by 
him,  but  the  shares  were  never  transferred, 
and  they  continued  to  stand  in  the  name  of 
the  original  owner.     Hall  received  the  divi- 
dends, but  there  is  nothing  to  shew  that  he 
received  them,  or  applied  for  them,  or  that 
they  were  paid  to  him,  in  his  character  of 
assignee  of  the  shares.     Some  of  the  re- 
ceipts are  on  behalf  of  the  personal  repre- 
sentatives, some  by  procuration  :  and  there 
is  not  one  in  which  he  purports  to  receive 
the  dividends  as  assignee  or  owner  of  the 
shares,  except  in  one  instance,  where,  after 
the  simple   signature   of  his    name   some 
third  person  has  written  the  word  "  trus- 
tee."    He  denies  that  that  was  done  by 
him   or   that    he   had  any  knowledge   of 
it,   and  there   is  nothing   to    lead  to   the 
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suspicion  that  it  was  done  by  bim  or 
with  his  knowledge.  The  evidence  is 
that  it  was  done  by  a  clerk  of  the  com- 
pany ;  and,  except  those  two  facts,  there 
is  nothing  whatever  to  connect  him  with 
the  company,  or  to  shew  that  he  ever 
intended  to  become  a  member  of  the  com- 
pany, or  that  the  company  ever  looked  upon 
him  as  such.  In  both  cases,  means  are 
provided  by  which  that  is  to  be  done.  In 
the  case  of  an  assignment,  and  the  assignee 
not  taking  the  proper  steps  subsequently 
to  become  a  member,  the  deed  of  settlement 
provides,  that  after  six  months  the  shares 
are  to  be  forfeited.  So  again,  if,  being 
assignee,  he  is  desirous  of  becoming  a  mem- 
ber, he  has  certain  means  of  bringing  it 
under  the  consideration  of  the  directors, 
whether  they  will  receive  him  as  a  mem- 
ber or  not.  Now,  neither  of  these  steps  is 
taken,  either  by  the  company,  or  by  the 
person  to  whom  the  shares  are  assigned ; 
but  the  whole  that  appears  to  have  taken 
place  was  the  transaction  to  which  I  have 
referred.  The  Master  on  these  grounds 
has  held  him  to  be  a  contributory,  and 
therefore  liable  to  contribute,  in  proportion 
to  these  shares,  to  all  the  liabilities  of  the 
company.  The  Vice  Chancellor  Knight 
Bruce  has  concurred  in  that  opinion.  Sup- 
posing an  action  were  tried  legally  raising 
the  question  of  liability  to  the  debts  and 
obligations  of  the  company,  is  there  the 
least  chance,  independently  of  the  technical 
difficulties  that  surround  this  act,  of  any 
jury  coming  to  the  conclusion  that  he  was 
liable  ?  I  should  not  speak  so  strongly  as 
to  the  probable  results  of  an  action,  were  I 
not  supposing  an  action,  where  this  evidence, 
and  this  evidence  only,  would  be  presented 
to  the  jury.  If  I  am  to  deal  with  the 
question,  I  must  deal  with  it  upon  the  evi- 
dence before  me,  and  I  must  make  such 
observations  as  strike  me  to  be  proper  to 
guide  and  regulate  the  conclusion  to  which 
I  have  come.  If  the  respondent  still  wishes 
to  have  an  opportunity  of  trying  the  ques- 
tion at  law,  I  will  not  consider  him  as  barred 
by  his  having  previously  declined  that  offer. 

Mr.  Bacon,  after  referring  to  the  diffi- 
culties that  stood  in  his  client's  way  of 
trying  the  question  at  law  by  reason  of  the 
previous  decisions  of  courts  of  law  under 
the  Joint  Stock  Companies  Act — Ness  v. 


Angus  (4),  Ness  v.  Armstrong  (5),  asked 
time  to  consider  whether  he  would  accept 
the  offer. 

The  Lord  Chancellor.  —  I  think  it 
right  to  give  you  that  opportunity.  The 
question  is,  whether  the  party  is  a  contri- 
butory. As  to  that,  I  have  my  instructions 
from  the  act  of  parliament,  which  I  cannot 
go  out  of;  which  says,  "the  word  *  con- 
tributory' shall  include  every  member  of  & 
company,"  which  this  party  clearly  is  not ; 
and  also  ''every  other  person  liable  to  con- 
tribute to  the  payment  of  any  of  the  debts, 
liabilities,  or  losses  thereof,  whether  as 
heir,  devisee,  executor  or  administrator  of 
a  former  member  of  the  same,  deceased, 
or  otherwise  howsoever."  The  question, 
therefore,  before  me  is,  whether  this  party 
is  proved  before  me  to  be  liable  in  any 
character  to  contribute  to  the  losses  of  the 
concern,  that  is,  liable  independently  of 
this  act.  A  party  cannot  complain  when 
such  a  definition  is  referred  to  by  the  act  as 
to  the  party  who  is  to  be  the  contributor. 
It  gives  him  the  opportunity  of  shewing 
that  the  party,  sought  to  be  fixed  as  a  con- 
tributory, is  so  liable.  I  am  of  opinion  that 
the  evidence  before  me  does  not  shew  such 
a  liability ;  and  I  am  only  adopting  the 
ordinary  course  in  saying,  that  though  it  is 
not  proved  here,  I  will  give  the  party  an 
opportunity  of  proving  at  law  the  legal 
liability.  I  will  not  make  a  final  order 
until  I  know  whether  the  party  will  avail 
himself  of  that  opportunity. 

Nov.  10. — Mr,  Bacon  asked  that  the 
case  might  be  sent  to  law  in  the  shape  of 
an  issue ;  but  the  Lord  Chancellor  said 
that  the  Court  never  directed  an  issue  where, 
as  in  the  present  case,  an  action  would  try 
the  question.  The  motion  might  stand 
over,  with  liberty  to  the  official  manager  to 
take  such  proceedings  at  law  as  he  might 
be  advised ;  and  that  Hall's  name  should 
not  be  struck  out  of  the  list  of  contributoriea 
until  the  question  was  decided ;  but  no 
step  must  be  taken  against  him  as  con- 
tributory in  the  mean  time. 


(4)  18  Law  J.  Rep.  (n.s.)  Exch.  470. 

(5)  Ibid.  478. 
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V 

Nov 
Dec 


.C.     ') 
c.  8.  J 


the  attorney  general  v, 
brown's  hospital. 


Charity  —  Information  —  ViHtaiorial 
Powers  of  the  Bishop  of  Lincoln. 

An  almihouse^  called  Brown^s  Hospital^ 

was  founded  at  Stamford  by  letters  patent, 

in  -the  reign  of  Richard  the  Third,   and 

statutes  and  ordinances  for  its  regulation 

were  made  by  the  founder.     These  statutes 

and  ordinances  were  revised  in  the  reign  of 

James  the  First,  when  it  was  directed  by 

letters  patent  that  the  Bishop  of  Lincoln  for 

the  time  being  should  from  time  to  time  ex- 

esmine  and  inquire  into  the  ancient  statutes, 

£awSy  and  ordinances  of  the  charity,  and 

should  abolish  such  as  were  repugnant  to 

the  laws  of  the  kingdom,  and  should  make 

'Much  other  good  and  salutary  laws  and  or- 

finances,  as  well  concerning  the  divine  ser- 

unices  as  concerning  the  government  and  di» 

section  of  the  warden,  confrater,  and  poor 

to  he  supported  in  the  hospital,  as  should 

€ippear  to  the  said  Bishop  good,  useful,  fit, 

€ind  salutary,  so  long  as  they  should  not  be 

Mneonsistent  with  the  laws  of  the  realm  or 

the  statutes  of  the  founder : — Held,  upon  an 

information  JUed  to  effect  an  alteration  in  the 

umanagement  of  the  charity,  that  the  Bishop 

of  Lincoln  was  not  entitled  to  general  visita- 

torial  powers,  and  could  exercise  no  controul 

the  revenues  of  the  hospital,  which  were 

hjeet  to  the  jurisdiction  of  this  Court. 


This  was  an  infonnation  filed  foy  the 
Attorney  General  at  the  relation  of  certain 
inhabitants  of  the  town  of  Stamford,  and  it 
stated  that  letters  patent  were  granted  by 
Hichard  the  Third,  in  the  second  year  of 
liis  reign,  to  William  Brown,  of  Stamford, 
entitling  him  to  found  and  establish  at 
Stamford  a  perpetual  almshouse  or  hos- 
pital, to  consist  of  one  warden,  a  secular 
chaplain,  and  one  confrater  ;  that  the  said 
^.  Brown  died  in  1488,  without  having 
completed  the  establishment  of  the   said 
almshouse,  having  by  hb  will,  dated  the 
17th  of  February  1488,  appointed  Mar- 
garet, his  wife,  his  executrix,  who  shortly 
afterwards  died,  having  appointed  Thomas 
Stokke   her   executor ;    and    that  letters 
patent  were  then  granted  by  King  Henry 
the  Fifth,  in  the  ninth  year  of  his  reign, 
to  Thomas  Stokke,  giving  him'  the  same 
New  Sbribs,  XIX.~Chanc. 


powers  for  founding  the  almshouse  at  Stam- 
ford as  had  been  granted  to  WiUiam  Brown; 
that  the  said  almshouse  was  thereupon 
founded  by  the  said  Thomas  Stokke,  and  a 
deed  was  executed  by  him  on  the  9th  of 
October  1495,  by  which  he  ordained  cer- 
tain statutes  for  the  management  thereof, 
and  by  one  of  such  statutes  it  was  ordered 
that  Uie  said  almshouse,  which  was  to  be 
called  by  the  name  of  Brown's  Hospital, 
shoidd  be  in  a  headmost  place  in  Stamford, 
with  a  chapel  and  other  buildings,  and 
there  should  be  therein  one  warden  and  a 
confrater  with  him,  and  twelve  bedesfolks 
of  both  kinds,  that  is  to  say,  ten  men  and 
two  women,  under  the  reasonable  rule  and 
government  of  the  said  warden  and  confra- 
ter and  their  successors ;  that  a  certain 
oath  should  be  taken  by  the  said  warden, 
confrater,  and  bedesfolk,  upon  their  ad- 
mission, before  the  dean  of  Stamford  for 
the  time  being,  or  before  the  vicar  of  All 
Hallowes,  in  Stamford;  and  after  the  death 
or  removal  of  the  said  warden,  confrater, 
and  bedesfolk,  the  right  of  supplying  the 
vacancies  thereby  occasioned  was  given, 
first,  to  the  dean  of  Stamford  and  vicar  of 
All  Hallowes  for  the  time  being,  then  to 
the  heirs  of  the  said  William  Brown,  and 
their  heirs,  then  to  the  aldermen  of  Stam- 
ford and  the  abbot  of  Crowland  for  the 
time  being,  then  to  the  Bishop  of  Lincoln 
for  the  time  being,  and  then  again  in  the 
like  succession  in  perpetuity.  Directions 
were  also  given  for  the  performance  of 
divine  service  upon  every  working  and 
ferial  day  in  the  chapel  of  the  hospital,  by 
the  warden  or  confrater,  and  also  for  the 
performance  of  divine  worship  upon  every 
Sunday  and  holiday  in  the  church  of  All 
Hallowes,  by  the  said  warden  and  confrater, 
who  were  to  attend  and  help  in  the  quire 
of  the  said  church.  And  by  certain  other 
statutes  the  stipends  of  the  warden  and 
confrater  and  bedesfolk  were  fixed,  and  it 
was  ordained  that  the  constitution  thereby 
established  should  never  be  changed. 

The  information  further  stated,  that  the 
said  hospital  havingbeen  founded,  continued 
to  exist  down  to  the  reign  of  King  James 
the  First,  when  considerable  augmentation 
having  been  made  in  the  possessions  there- 
of, by  endowments  and  otherwise,  and 
doubts  having  arisen  respecting  the  va- 
lidity of  the  letters  patent,  other  letters 
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patent  were  granted  by  King  James  the 
First,  which,  after  con^rming  all  the  sta- 
tutes and  ordinances  made  by  Thomas 
Stokke,  directed  that  the  Bishop  of  Lincoln 
for  the  time  being,  with  the  assistance  and 
consent  of  the  Archbishop  of  Canterbury 
for  the  time  being,  should  from  time  to 
time  revise,  examine,  and  inquire  into  the 
ancient  statutes,  laws,  ordinances,  and  con- 
stitutions of  the  almshouse,  and  so  many 
and  such  only  of  the  same  as  and  as  far  as 
the  same  were  repugnant  to  the  laws  and 
statutes  of  his  said  Majesty's  kingdom  of 
England,  should  thoroughly  take  away, 
abolish  and  obliterate,  to  the  intent  that 
they  be  not  thereafter  put  to  use  or  exe- 
cution; and  also  make  and  constitute  so 
many  such  and  other  like  good,  fit,  and 
salutary  statutes,  laws,  ordinances  and 
constitutions  in  writing,  as  well  concerning 
the  divine  service  daily  to  be  celebrated  in 
honour  of  God  in  the  aforesaid  hospital, 
as  concerning  the  government  and  direction 
of  the  warden,  confrater,  and  poor  to  be 
supported  in  the  hospital  aforesaid,  as  and 
which  should  appear  to  the  said  Bishop, 
with  the  assistance  and  consent  of  the  said 
Archbishop,  good,  useful,  fit  and  salutary, 
not  being  contrary  nor  repugnant  or  de- 
rogatory to  the  ancient  statutes,  ordinances 
and  constitutions  of  the  aforesaid  hospital 
theretofore  made,  so  far  as  the  said  ancient 
statutes,  ordinances  and  constitutions  be 
not  or  should  not  be  contrary  or  repugnant 
to  the  laws  or  statutes  of  the  kingdom  of 
England;  and  to  revoke,  change,  determine, 
augment,  alter,  or  make  anew,  as  to  the  said 
Bishop  should  from  time  to  time  appear 
more  expedient,  all  and  each  of  them  or 
any  of  them  so  made  or  to  be  made  anew, 
according  to  the  real  meaning  of  his  said 
Majesty's  letters  patent,  which  said  statutes, 
laws,  ordinances  and  constitutions,  so  to 
be  made  and  constituted  as  before  men- 
tioned, his  said  Majesty  thereby  granted, 
enjoined,  and  commanded  that  they  be 
from  time  to  time,  in  future,  inviolably 
observed,  kept  and  performed;  provided, 
nevertheless,  that  the  said  statutes,  laws, 
ordinances  and  constitutions  to  be  made, 
constituted  and  ordained  as  before  men- 
tioned, were  not  contrary  or  repugnant  to 
the  laws  or  statutes  of  his  said  Majesty's 
kingdom  of  England,  nor  to  the  ancient 
statutes,   ordinances  and  constitutions  of 


the  said  hospital,  so  far  as  the  said  ancient 
statutes,  ordinances  and  constitutions  of 
the  said  hospital  were  not  contrary  or 
repugnant  to  the  laws  or  statutes  of  his 
said  Majesty's  kingdom  of  England.  And 
his  said  Majesty  thereby  granted  to  the 
said  hospital,  as  therein  more  particularly 
mentioned,  all  the  lands  or  other  heredita- 
ments in  Stamford  aforesaid  or  elsewhere 
within  England,  of  which  the  warden,  con- 
frater and  poor  of  the  almshouse  had  in 
fact,  if  not  by  right,  quietly  enjoyed  for 
sixty  years  then  last  past  preceding  the 
date  of  the  said  letters  patent. 

The  information  then  stated  that  the  last- 
mentioned  letters  patent  now  constituted 
the  governing  charter  of  the  said  hospital ; 
that  in  the  year  1674,  in  consequence  of 
the  warden  and  confrater  having  infringed 
many  of  the  statutes  for  the  regulation  of 
the  said  hospital,  a  revision  of  the  ordi- 
nances was  made  by  Bishop  Fuller,  the 
then  Bishop  of  Lincoln,  and  confirmed  by 
the  Archbishop  of  Canterbury,  under  the 
powers  granted  by  the  letters  patent  of 
King  James  the  First ;  that  in  the  year 
1709  a  further  revision  of  the  statutes  and 
ordinances  was  made  by  Bishop  Wake, 
the  then  Bishop  of  Lincoln,  and  confirmed 
by  the  Archbishop  of  Canterbury  ;  that  in 
the  year  1786  the  said  statutes  were  again 
revised  by  Bishop  Green,  the  then  Bishop 
of  Lincoln,  and  confirmed  by  the  Arch- 
bishop of  Canterbury ;  that  such  statutes 
were  again  revised  in  the  year  1828,  by 
Bishop  Kaye,  the  then  Bishop  of  Lincoln, 
with  the  like  approval  of  the  Archbishop 
of  Canterbury ;  and  that  by  all  of  the  said 
revisions,  various  ordinances  were  made 
touching  the  leasing  of  the  lands  belong- 
ing to  the  hospital,  the  management  of  the 
property,  and  the  distribution  of  the  funds 
thereof. 

The  information  then  stated  that  since 
the  establishment  of  the  said  hospital  the 
possessions  thereof  had  been  largely  aug- 
mented, and  the  average  annual  income 
of  the  same  amounted  to  from  1,200/.  to 
1,300/.,  which  was  much  more  than  suffi- 
cient for  the  maintenance  of  the  charity, 
according  to  the  original  foundation  thereof 
and  the  charitable  purposes  of  the  founder ; 
and  it  was  submitted,  that  the  authority 
given  by  the  letters  patent  to  the  Bishop 
of  Lincoln  for  the  time  being,  to  make 
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and  constitute  statutes  either  concerning 
the  divine  service  in  the  hospital  or  con- 
cerning the  government  and  direction  of 
the  warden,  confrater  and   poor  thereof, 
did  not  authorize  the  said  Bishop  to  make 
statutes  concerning  the  distrihution  of  the 
revenues  of  the  said  hospital,  or,  at  all 
events,  did  not  authorize  the  said  Bishop 
to  direct  any  distribution  of  such  revenues 
which  should  be  contrary  to  the  ancient 
statutes.     And  the  provision  contained  in 
the  statutes  of  Bishop  Kaye,  by  which  an 
appropriation   was   directed  between   the 
warden  and  confrater  of  the  hospital  of 
the  entire  revenues  thereof  left,  after  the 
specific  payments  thereby  provided  to  be 
made  out  of  such  revenues,  was  contrary 
and  repugnant  to  the  ancient  statutes  of 
the  charity ;  and  that,  in  any  event,  such 
appropriation  was  not  warranted  by  any 
powers  conferred  on  the  said  Bishop  by  the 
said  letters  patent  of  King  James.     That 
in   consequence   of    such   doubts   having 
been  raised  as  to  the  nature  and  extent  of 
the  powers  conferred  on  the  Bishop  of  Lin- 
coln for  the  time  being,  the  present  Bishop 
of  Lincoln  had  declined  interference  in  the 
affairs  of  the  said  charity  until  such  doubts 
should  be  removed,  and  the  nature   and 
extent  of  his  powers  ascertained  and  de- 
nned by  competent  authority. 

The  information  therefore  prayed  that 
Xhe  said  charity  might  be  regulated  by  the 
Court ;  and  that  the  powers  and  authori- 
ties vested  in  the  Bishop  of  Lincoln  for 
^be  time  being,  under  the  letters  patent  of 
£ing  James,   might  be   ascertained    and 
defined,   and   such   declaration   made  by 
'^his  Court  in  reference  thereto  as  should 
%e  necessary  for  that  purpose;  and  that 
%he  duties  of  the  said  warden  and  confrater 
Sn  reference  to  the  performance  of  Divine 
^worship  in  the  parish  church  might  be  de- 
clared; and  that  the  rights  and  interests 
«f  the  Vicar  of  All  Hallowes  in  reference  to 
^e  matters  claimed  by  him  might  also  be 
Ascertained   and    declared;    and    that    a 
scheme  might  be  settled  under  the  direction 
of  the  Court  for  the  future  government  of 
the  charity  and  of  the  persons  entitled  to 
the  benefits  thereof,  and  for  the  distribu- 
tion of  the  revenues  of  the  said  charity ; 
and  that  it  might  be  ascertained  in  whom 
the  general  powers  of  visitor  of  the  said 
charity  were  now  vested ;  and  that  a  pro- 


vision might  be  made  for  the  distribution 
of  the  surplus  revenues  after  satisfying  the 
purposes  of  the  said  charity,  according  to 
the  original  intentions  of  the  founder  thereof. 

The  information  now  came  on  for  hear- 
ing, and  a  reference  to  the  Master  according 
to  the  prayer  had  been  agreed  upon  between 
the  parties  as  to  all  the  di^ercnt  parts 
thereof,  with  the  exception  of  that  relating 
to  the  visitatorial  powers  of  the  Bishop  of 
Lincoln. 

Mr.  Rolt  and  Mr,  Goodeve  appeared  for 
the  relators,  and  submitted  that  the  autho- 
rity given  by  the  letters  patent  of  King 
James  to  the  Bishop  of  Lincoln  to  make 
and  constitute  statutes,  either  concerning 
the  divine  services,  or  concerning  the 
government  and  direction  of  the  warden 
and  confrater,  did  not  authorize  the  said 
Bishop  to  make  statutes  concerning  the 
lands  and  revenues  of  the  charity,  or  to 
make  any  directions  as  to  the  distribution 
of  such  revenues. 

Mr.  R.  Palmer  and  Mr.  Wright  appeared 
for  the  Bishop  of  Lincoln,  and  contended 
that  he  had  a  general  visitatorial  power  over 
the  charity.  This  principle  had  been  acted 
upon  by  several  Bishops  of  Lincoln  ever 
since  the  letters  patent  granted  by  King 
James.  The  present  Bishop  of  Lincoln 
was  willing  to  submit  to  the  direction  of 
the  Court,  and  it  was  suggested  that  the 
best  method  of  reserving  to  him  the  powers 
hitherto  exercised  would  be  to  direct  that 
whatever  was  done  should  be  with  his  con- 
sent. A  similar  order  had  been  made  in 
the  case  of  The  Attorney  General  v,  DuU 
wick  College  (I).  This  charity  was  for 
mixed  spiritual  and  eleemosynary  purposes, 
and  whenever  such  was  the  case  the  general 
visitor  of  the  charity  had  jurisdiction  over 
the  distribution  of  the  revenues  as  well  as 
over  the  management  and  affairs  of  the 
charity.  All  that  was  now  contended  for 
however  by  the  Bishop,  was  expressly  given 
him  by  the  letters  patent  of  King  James.  • 

The  following  authorities  were  cited — 

1  Black.  Com.  p.  482,  10th  edit. 
Sutton* s  Hospital  case i  10  Rep.  31,  a. 
Philips  V.  Bury,  2  Term  Rep.  346. 
The   Attorney    General  v.    Talbot,   3 
Atk.  662,  and  1  Ves.  sen.  78. 

(1)  4  Beav.  261, 
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77ie  Attorney  General  v.  Middleton,  2 

Ves.  sen.  327. 
The  King\.  the  Bishop  of  Ely,  1  Sir  W. 

Black.  71. 
Ex  f  arte  the  BerkhampsteadFree  School, 

2  Ves.  &  Bea.  134. 
Ex  parte  Kirkby  Ravensworth  Hospital, 

15  Ves.  305. 

Mr.  Bethell  and  Mr.  Nevinson  appeared 
for  the  corporation  of  Stamford,  and 

Mr.  J.  Parker  and  Mr.  Craig,  for  the 
vicar  of  All  Hallowes. 

Mr,  Rolt,  in  reply,  said,  the  question 
must  he  decided  upon  the  construction  of 
the  letters  patent  of  King  James,  and  it 
was  evident  that  a  general  visitatorial  power 
was  not  given  hy  them  to  the  Bishop  of 
Lincoln,  and  that  even  if  the  Bishop  of 
Lincoln  had  heen  made  the  general  visitor, 
still  he  would  have  no  power  to  interfere 
with  the  revenues  where  the  charity  was 
founded  for  eleemosynary  purposes.  An 
attempt  had  heen  made  to  set  up  a  common 
law  right  to  ecclesiastical  visitation:  this 
was  altogether  wrong;  a  Bishop  had,  no 
douht,  jurisdiction  over  ecclesiastical  corpo- 
rations, hut  not  over  corporations  founded 
for  eleemosynary  purposes.  The  statute 
14  Eliz.  c.  5.  directed  the  Bishops  to  visit 
hospitals  where  no  general  visitors  were 
appointed,  hut  this  statute  was  entirely 
obsolete.  It  would  be  found  that  the  same 
statute  directed  that  no  rogues  should  be 
imported  into  this  country  from  Ireland. 
In  this  case  the  warden  and  confrater  of 
the  hospital  were  incorporated,  but  not 
the  poor  men  and  women  who  were  only 
recipients  of  the  charity.  By  the  original 
statutes,  the  founder  being  a  private  person, 
the  heirs  of  the  founder  were  appointed  by 
implication  the  visitors  of  the  charity,  and 
the  charter  of  King  James  had  no  expres- 
sion whereby  a  surrender  of  the  old  charters 
could  be  assumed,  and  the  Crown  had  no 
'  right  to  grant  a  new  charter  without  a  pre- 
vious surrender  of  the  former  charters.  The 
following  cases  were  cited — 

The    Attorney    General  v.    Magdalen 
College,  Oxford,  10  Beav.  402  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  391. 
Eden  v.  Foster,  2  P.  Wms.  324. 

Dec.  3. — The  Vice  Chancellor. — In 
this  case  the  question  is,  whether  in  the 


charter  of  King  James  the  First  it  can  be 
made  out  that  the  Bishop  of  Lincoln  is  a 
general  visitor  of  the  charity.  Now,  the 
Bishop  has  put  in  an  answer  submitting  the 
question  whether  he  is  not  such  visitor,  and 
certainly  acts  have  been  done  by  former 
Bishops  of  Lincoln  which  assume  that  such 
is  the&ct ;  but,  upon  looking  at  the  charter, 
the  whole  of  which  I  have  read  over,  my 
opinion  is  that  such  is  not  the  case.  In 
Ex  parte  the  Berkhampstead  Free  School, 
Lord  Eldon,  speaking  of  the  decree  which 
declared  the  warden  of  All  Souls  was  the 
visitor,  but  that  the  revenues  were  subject 
to  the  jurisdiction  of  this  Court,  expresses 
his  approbation  of  that  decree,  and  that 
there  should  be  the  limited  visitatorial 
powers  without  the  right  extending  to  the 
management  of  the  general  revenues.  His 
Lordship  states  it  as  having  been  decided 
by  the  Court,  and  being  quite  clear  that 
where  there  is  a  local  visitor  as  to  the  con- 
duct and  management  of  a  school,  if  in  the 
original  instrument  a  trust  is  expressed  as 
to  the  application  of  the  revenue,  this 
Court  has  jurisdiction  to  compel  a  due  ap- 
plication of  such  revenue,  llie  Court  has 
in  fact  and  in  practice  acted  upon  the 
ground  of  such  jurisdiction,  of  which  there 
is  no  doubt.  In  the  original  charter  of 
James,  the  mere  words  which  bear  upon  the 
question  are  those  which  give  a  power  to 
abrogate  the  ancient  statutes  and  institute 
new  ones.  The  words  used  are  **  dum 
consonantia,**  and  it  appears  to  me  on  the 
plain  construction  of  those  latter  words, 
they  must  be  taken  to  extend  to  an  abro- 
gation of  the  ancient  statutes  only  so  as 
those  made  in  their  stead  should  not  be 
inconsistent  with  them.  It  would  be  a 
gross  inconsistency  if  it  could  be  said  that 
there  might  be  a  total  abolition  of  all  the 
existing  statutes.  I  think  the  words  '*  dum 
consonantia**  must  be  taken  to  be  restrictive 
as  well  on  the  power  of  abrogating  as  of 
substituting ;  it  is,  in  fact,  a  mere  power 
to  visit,  and  my  opinion  is,  upon  the  only 
point  which  has  been  submitted  to  me, 
that  the  Lord  Bishop  of  Lincoln  has  not 
the  general  power  over  the  revenues,  but 
those  revenues  having  from  some  cause  or 
other  increased,  the  jurisdiction  is  with  this 
Court,  and,  subject  to  that,  the  parties  will 
arrange  the  minutes. 
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OREGOaT  9.  MARTCHURCH. 


Evidence  ^^  PubUcation  —  Affidavits  re- 
laHnff  to  matters  in  question  subsequently 
discovered^  Proof  of. 

After  publicoHon  had  passed  in  this  cause, 
the  plaintiff  discovered  two  affidavits  made 
M  a  cause  of  Evans  v,  Davies,  the  one  by 
the  defendant  in  that  cause,  who  was  since 
dead,  and  whose  estate  this  suit  sought  to 
make  liable  for  a  sum  of  money,  and  the 
other  by  a  witness  in  this  cause.  Upon  a 
motion  to  examine  witnesses  to  prove  these 
4igfidavits  and  the  signatures  to  them,  with  a 
view  to  discredit  the  testimony  which  had 
been  given  in  this  cause, — Held,  in  the  case 
of  the  witness,  that  the  plaintiff  must  adopt 
ike  ordinary  course  of  discrediting  his  tes- 
timony, to  give  the  witness  an  opportunity 
of  explaining.  In  the  case  of  the  deceased 
party  in  the  suit  of  Evans  v.  Davies,  leave 
was  given  to  the  plaintiff  to  exhibit  an  inter- 
rogtiory  to  prove  the  affidavit,  that  the  plain- 
ts might  be  in  a  sittiation  to  tender  it  as 
evidence  at  the  hearing,  subject  to  any 
questions  as  to  its  being  admissible,  and  the 
defendant  was  to  be  at  liberty  to  exhibit 
m  interrogatory  to  prove  the  circumstances 
relating  to  the  affidavit,  or  to  prove  that  no 
such  affidavit  existed. 

This  was  a  motion,  on  behalf  of  the 
plaintiff,  asking  for  liberty,  after  publica- 
tion passed,  to  examine  witnesses  to  prove 
two  affidavits,  sworn  and  filed  in  the  Affi- 
davit Office  on  the  drd  of  August  1847, 
in  a  cause  wherein  John  Evans  was  the 
plaintiff  and  David  Davies  was  the  defen- 
dant, one  of  which  affidavits  purported  to 
liave  been  made  and  sworn  by  David  Davies, 
and  the  other  by  Edward  Eager,  and  also 
to  prove  the  signatures  to  such  affidavits, 
and  that  the  plaintiff  might  be  at  liberty  to 
exhibit  interrogatories  for  the  aforesaid 
purposes. 

The  suit  was  instituted  by  Barnard 
Gregory,  on  behalf  of  himself  and  all  other 
the  jointcreditors  of  David  Davies  deceased, 
and  John  Evans,  against  Henry  Weldy 
Harychurch,  and  Elizabeth  his  wife,  for- 
merly Elizabeth  Davies,  and  Samuel 
Sturgis.     Elizabeth  Marychurch  was  the 


widow  and  executrix  of  David  Davies  de- 
ceased, who  was  a  solicitor  carrying  on 
business  in  partnership  with  John  Evans ; 
and  the  object  of  the  suit  was  to  make  the 
estate  of  David  Davies  liable  for  a  sum  of 
money  belonging  to  the  plaintiff,  alleged  to 
have  been  received  by  John  Evans,  and  by 
him  appropriated  to  his  own  use.  By  the 
answer,  it  was  stated  that  the  partnership  of 
Davies  and  Evans  was  dissolved  before  John 
Evans  received  the  money  of  the  plaintiff. 
It  therefore  became  material  to  ascertain, 
whether,  when  the  money  was  received, 
the  partnership  did  or  did  not  exist  Wit- 
nesses were  accordingly  examined  in  the 
cause,  both  by  the  plaintiff  and  the  defen- 
dants, and  on  the  10th  of  November  last 
publication  passed.  It  was  subsequently 
discovered  that,  on  the  drd  of  August  18479 
two  affidavits  were  sworn  in  the  cause  of 
Evans  v.  Davies,  and  filed  in  the  Affidavit 
Office,  the  one  by  David  Davies  and  the 
other  by  Edward  Eager,  and  this  notice  of 
motion  was  given  in  order  that  they  might 
be  proved  in  the  cause. 

In  support  of  this  application,  the  plain- 
tiff and  his  solicitor  made  a  joint  affidavit, 
stating  that  affidavits  had  been  filed  in  the 
cause  of  Evans  v.  Davies,  and  that  it  was 
a  material  question  at  issue  in  the  cause, 
whether  the  plaintiff  employed  Messrs. 
Davies  &  Evans,  as  his  attomies,  to  bring 
and  prosecute  an  action  at  the  suit  of  the 
plaintiff  and  his  wife,  which  was  com- 
menced on  or  about  the  Idth  of  May  1847» 
in  the  Court  of  Common  Pleas,  against 
Sarah  Matters ;  that  it  was  alleged  by  the 
bill  in  this  cause  that  Messrs.  Davies  & 
Evans  were  in  partnership  together  at 
and  after  the  commencement  of  the  action, 
and  that  Sarah  Matters  paid  certain  monies 
to  Messrs.  Davies  &  Evans,  as  the  attomies 
of  the  plaintiff  in  such  action;  that  the  answer 
of  the  defendant  Elizabeth  Marychurch 
stated  that  the  partnership  of  Davies  & 
Evans  was  dissolved  on  the  5th  of  May 
1847;  and  that  the  plaintiff  did  not  employ 
David  Davies  as  the  attorney  of  himself 
and  his  wife  in  such  action,  but  that  he 
employed  John  Evans  only  as  such  attorney, 
and  that  Sarah  Matters  paid  the  money  to 
John  Evans  individually,  and  not  to  the  firm 
of  Davies  &  Evans ;  that  the  affidavit  of 
David  Davies,  sought  to  be  proved  in  this 
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cause,  contained  the  following  passage : — 
**  And  I  further  say  that  myself  and  the 
said  John  Evans  were  attomies  for  the 
plaintiff  in  an  action  in  the  Court  of 
Common  Pleas,  at  the  suit  of  Barnard 
Gregory  and  Margaret  his  wife  against 
Sarah  Matters,  in  which  judgment,  upon  a 
Judge's  order,  was  recovered  and  signed  on 
the  18th  of  June  1847  for  the  sum  of  300/. 
And  I  say  that  the  said  John  Evans 
received  from  the  said  Sarah  Matters, 
within  a  few  days  after  the  said  judgment 
was  signed,  several  sums,  amounting  in 
the  whole  to  150/.,  which  money  the  said 
John  Evans  applied  to  his  own  use,  and 
the  receipt  of  which,  hy  the  said  John 
Evans,  he  did  not  enter,  or  cause  to  he 
entered  in  the  partnership  hooks,  nor  did 
he  communicate  the  same  to  me,  hut  I  was 
accidentally  informed  thereof  hy  the  said 
Sarah  Matters,  and  upon  my  stating  to 
the  said  John  Evans  what  the  said  Sarah 
Matters  had  so  stated  to  me,  and  requiring 
an  explanation  from  him,  he  the  said  John 
Evans  observed,  that  it  was  a  transaction 
between  him  and  an  old  client  of  his,  to 
whom  he  would  be  answerable  for  the 
money,  and  upon  my  observing  that  the 
firm  of  Davies  &  Evans,  the  attomies  in 
the  action,  would  be  liable  to  the  plain- 
tiff for  the  monies  so  received  by  him, 
the  said  John  Evans  replied,  he  would 
*'  take  that  upon  himself"  ;  that  the  said 
affidavit  of  the  said  David  Davies  contained 
other  passages  material  to  the  issues  in  this 
cause,  and  that  it  was  requisite  that  the 
plaintiff  should  be  at  liberty  to  state  or 
read  the  said  affidavit,  as  evidence  on  his 
behalf  in  this  cause. 

Edward  Eager  had  been  examined  as  a 
witness  on  behalf  of  the  defendant  Eliza- 
beth Marychurch,  and  in  his  affidavit  it 
was  stated  *'  that  he  was  present  at  a  meet- 
ing between  the  said  David  Davies  and 
John  Evans  on  the  5th  of  May  1847  at 
their  office,  when  after  some  discussion 
between  them  respecting  a  notice  of  dis- 
solution of  partnership,  which  the  said 
David  Davies  had,  on  the  5th  of  May  1847, 
given  to  the  said  John  Evans,  it  was 
arranged  and  agreed  by  and  between  the 
said  John  Evans  and  David  Davies,  that 
the  said  partnership  should  be  finally 
dissolved  as  from  the  1st  of  August  then 


next."  That  it  was  believed  to  be  material 
that  the  plaintiff  in  this  cause  should  be  at 
liberty  at  the  hearing  to  state  or  read  the 
said  affidavit  of  the  said  Edward  Eager, 
as  evidence,  in  case  his  deposition  should 
be  used  on  such  hearing  or  otherwise.  The 
affidavit  then  stated  that  the  deponents 
were  ignorant  of  the  existence  of  the 
affidavits  sought  to  be  proved,  until  the 
22nd  of  November  last,  when  it  was 
accidentally  discovered  that  the  same  had 
been  filed.  Nothing  was  stated  or  charged 
in  the  bill  respecting  the  affidavits,  or 
that  David  Davies  had  ever  stated  or 
admitted  that  the  firm  of  Davies  &  Evans 
were  employed  by,  or  were  the  attomies  of 
the  plaintiff  in  any  suit  or  action. 

Mr.  Beales,  in  support  of  the  motion, 
referred  to  Knight y.  Knight  {I)  and  WiUan 
V.  Willan  (2).  As  the  affidavits  had  not  been 
referred  to  in  the  pleadings,  the  plaintiff 
was  prevented  from  producing  them  as 
exhibits,  neither  could  he  prove  them  at 
the  hearing  under  the  4drd  Order  of  August 
1841  (3).  It  was  intended  to  use  the 
affidavit  of  Edward  Eager,  who  had  been 
examined  as  a  witness  in  the  cause,  to  dis- 
credit his  evidence. 

Mr,  Turner  and  Mr.  SJiebbeare,  for  the 
defendants. — Mr.  Davies  is  dead,  and  his 
affidavit  cannot  be  explained.  The  afii- 
davit  of  Mr.  Eager  also  was  a  special 
affidavit ;  and  if  this  application  should  he 
granted  now,  as  publication  has  passed, 
there  will  be  no  means  to  cross-examine 
him  respecting  the  affidavit  he  had  made. 

Mr.  DealeSy  in  reply. 

The  Master  op  the  Rolls. — In  con- 
sequence of  the  Orders,  if  I  refuse  the 
application,  the  plaintiff  may  be  deprived 
of  this  evidence.  The  cases  are  different 
between  a  witness  and  the  parties  to  a  suit. 
In  the  case  of  a  witness,  if  it  is  the  inten- 
tion to  discredit  his  evidence,  the  ordinary 
course  must  be  adopted :  he  then  has  an 
opportunity  of  explaining.  It  is  the  same 
where  an  affidavit  of  a  witness  is  produced, 
the  result  of  which  is  to  discredit  his  tea* 


(1)  4  Madd.  ]. 

(2)  1 9  Ves.  590. 

(8)  Ord.   Can.   177  ; 
Chanc.  414. 


10   Law    J.    Rep.   (n.b.) 
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timony;  there  is  no  reason  why  the 
ordinary  coarse  ought  not  to  be  followed. 
But,  on  the  other  hand,  when  the  party 
who  made  the  affidavit  is  dead,  there  is  no 
objection  to  allow  the  plaintiff  to  exhibit 
an  interrogatory  to  prove  it,  but  it  cannot 
be  done  fiuther  than  to  verify  the  signature 
of  the  party,  and  to  shew  that  it  is  an 
affidavit  made  in  the  course  of  legal  pro- 
ceedings. I  must  assume  that  it  is  sup- 
posed to  relate  to  something  of  importance 
at  the  hearing,  the  plaintiff  therefore  ought 
to  be  in  a  situation  to  tender  it  in  evidence, 
that  if  necessary  an  inquiry  may  be  directed 
upon  it;  but  at  the  same  time  I  must  pro- 
tect the  defendants  from  the  introduction 
of  any  new  evidence.  Had  this  affidavit 
been  discovered  before,  it  might  have  been 
tendered  as  evidence.  It  is  now  asked, 
that  the  plaintiff  may  be  enabled  to  tender 
it,  which  can  only  be  allowed,  subject  to 
any  objections  which  may  be  taken  as  to 
its  admissibility ;  and  if  the  pleadings  are 
not  in  a  state  at  the  hearing  to  enable  the 
Courts  to  act,  the  defendants  may  have  a 
right  to  further  inquiry,  and  be  at  liberty 
to  explain  his  evidence.  I  cannot,  there- 
fore, make  an  order  which  will  have  the 
effect  of  preventing  the  affidavit  being  ten- 
dered ;  neither  can  I  prevent  the  defendants 
from  exhibiting  interrogatories  to  prove 
the  circumstances  relating  to  the  affidavit, 
or  from  proving  that  there  is  no  such 
affidavit.  Though  this  application  is  not 
caused  by  any  neglect  of  the  plaintiff,  still 
he  must  pay  the  costs. 


M.R 
Dec.  20 


•..} 


In  re  haigh. 


CotU  —  Taxation  —  Legacy  Duty  and 
Stamps'^ Solicitor t  Payment  by,  not  a  Pro^ 
fessional  Disbursement^  but  a  Cash  Pay^ 
tftent. 

Hie  town  agents  of  a  country  solicitor,  in 
passing  the  accounts  of  an  administrator, 
paid  four  sums  amounting  to  III.  Ss.  6d,  at 
the  Stamp  Office  for  legacy  duty  and  stamps. 
These  were  included  by  the  country  solicitor 
in  his  bill  of  fees  and  disbursements,  but 
upon  taxation  they  were  struck  out,  by  which 
the  biU  was  reduced  more  than  one-sixth. 


Upon  a  petition  asking  for  liberty  to  except 
to  the  Taxing  Master's  certificate, — Held^ 
that  the  payment  for  legacy  duty  and  stamps 
could  only  be  made  as  agent,  and  that  it 
was  not  a  professional  disbursement ;  that  it 
ought  to  be  inserted  in  the  cash  account,  and 
not  in  the  bill  of  fees  and  disbursements; 
that  the  Taxing  Master  was  right :  and  the 
petition  was  dismissed,  but  without  costs. 

This  was  the  petition  of  George  Haigh, 
a  solicitor,  asking  for  liberty  to  except  to 
the  certificate  of  the  Taxing  Master,  and 
to  the  taxation  of  the  costs  of  the  reference, 
and  that  four  payments,  amounting  to  the 
sum  of  11/.  Ss.  6d.,  deducted  or  excluded 
from  the  bill  of  fees  and  disbursements 
might  be  restored  thereto,  and  that  it 
might  be  referred  back  to  the  Taxing 
Master  to  review  his  certificate,  and  that 
Mr.  Wilson  might  pay  the  costs. 

In  October  1848  Mr.  Haigh  was  em- 
ployed by  William  Bleasdale  Wilson  as 
his  solicitor  in  the  administration  of  the 
estate  of  George  Wilson,  of  which  W.  B. 
Wilson  was  the  administrator. 

On  the  6th  of  June  1849,  Mr.  Haigh, 
through  his  town  agents,  passed  the  admin- 
istration accounts,  and  paid  four  sums, 
amounting  to  11/.  8^.  6d.,  at  the  Stamp 
Office,  for  legacy  duty  and  stamps. 

On  the  10th  of  September  1849  Mr. 
Haigh  sent  his  bill  of  fees  and  disburse* 
mcnts  respecting  the  administration  to  Mr. 
Wilson,  including  therein  the  four  sums, 
amounting  to  llZ.  Ss.  6d. 

On  the  27th  of  October  Mr.  Wilson 
obtained  an  order  to  tax  the  bill,  and  on 
the  9th  of  November  the  Taxing  Master 
taxed  the  bill,  which  amounted  to  24/. 
2s.  lid.,  at  the  sum  of  20/.  Ss.  3d.,  upon 
which  Mr.  Haigh *s  agent  carried  his  costs 
of  the  taxation  into  the  Master's  office, 
and  they  were  taxed  at  61.  ISs.  5d» 

On  the  21st  of  November,  before  the 
certificate  of  taxation  was  issued,  Mr. 
Wilson's  agent  applied  to  the  Taxing 
Master  for  leave  to  review  the  taxation, 
when  for  the  first  time  objections  were 
made  to  the  retention  in  the  bill  of  the 
four  sums  forming  the  11/.  8*.  6d. 

Upon  reviewing  the  taxation,  the  Taxing 
Master  decided  that  the  11/.  Ss,  6d.  had 
been  improperly  inserted  in  the  bill,  and 
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that  it  ought  to  be  deducted.  This  reduced 
the  bill  more  than  one-sixth  ;  Mr.  Wilson's 
agent  therefore  carried  his  costs  of  the 
taxation  into  the  Master's  Office.  The 
Taxing  Master  reifused  to  state  any  special 
circumstances,  and  taxed  and  allowed  the 
costs  of  Mr.  Wilson ;  and  certified  that 
the  bill  of  costs,  amounting  to  24/.  2s,  11  cf., 
included  payments  of  money  made  by  the 
petitioner  on  account  of  Mr.  WHson, 
amounting  to  11/.  8<.  6i.,  which  appeared 
to  him  improper,  and  which  therefore  he 
had  deducted,  whereby  the  bill,  as  taxed, 
was  less  by  a  sixth  part  thim  the  bill 
delivered. 

Mr,  Turner  and  Mr,  Karslake,  for  the 
petitioner. — The  11/.  8«.  6d.  was  a  pay- 
ment made  by  the  agents  of  the  petitioner 
in  the  performance  of  a  professional  duty, 
and  was  properly  entered  in  the  bill  of 
costs  as  a  professional  disbursement,  and 
ought  not  to  have  been  taxed  off — In  re 
Bedson  (1),  Harrison  v.  Ward  (2),  Hindle 
V.  Shackleton  (3),  Franklin  v.  Feathersion" 
haugh  (4).  Had  any  request  been  made 
to  the  petitioner,  he  would  have  modified 
the  charges  himself,  which  would  have 
obviated  the  necessity  of  re-taxing  the  bill. 

Mr,  Prior,  for  Mr.  Wilson. — The  charge 
of  money  paid  for  legacy  duty  and  stamps 
was  not  a  payment  made  by  the  solicitor 
in  the  due  discharge  of  his  duty ;  he  was 
neither  bound  by  law,  neither  was  he  by 
custom  looked  upon  as  the  person  to  make 
such  payments;  but  if  such  payments 
were  made  by  the  solicitor,  they  were 
made  in  the  character  of  agent  only,  and 
formed  an  item  in  the  cash  account,  and 
could  not  be  inserted  in  the  bill  of  fees 
and  disbursements — In  re  Remnant  (5); 

Mr,  Turner^  in  reply. 

The  Master  op  the  Rolls. — I  could 
wish  a  higher  authority  to  decide  this 
question,    though    I   cannot    recommend 

(1)  9  Beay.  5;  8.C.  15  Law  J.  Rep.  (N.a.) 
Chanc.  153. 

(2)  4  Dowl.  P.C.  89;  8.C.  1  Har.  &  WoL  353. 

(3)  1  Taunt  586. 

(4)  1  Ad.  &  £.  475 ;  b.  c.  3  Nev.  &  Man.  779 ; 
3  Law  J.  Rep.  (h.s.)  K.B.  163. 

(5)  18  Law  J.  Rep.  (N.a.)  Chanc.  374. 


an  appeal,  but  it  would  be  satisfactory, 
and  for  the  benefit  of  suitors  generally,  to 
have  the  decision  of  a  higher  tribunal.  It 
was  said  the  case  was  hard,  but  why  ?  It 
is  not  denied  but  that  the  sum  disbursed 
for  legacy  duty  and  stamps  is  to  be  refunded, 
or  that  tbe  client  is  in  some  way  bound  to 
repay  the  money.  It  is  impossible  for  the 
question  to  arise  except  in  eases  similar  to 
the  present,  but  where  one-sixth  of  the 
bill  is  taxed  off,  the  solicitor  becomes 
liable  to  pay  the  costs  of  the  taxation. 
This  caused  the  struggle  to  include  the 
disbursement  in  the  bill  of  costs,  with  a 
view  to  make  the  proportion  taken  off  lets 
in  relation  to  the  whole  bill.  The  question 
is  not  whether  more  or  less  is  to  be  taken 
off  the  bill,  the  object  only  being  to  alter 
the  proportion  taken  off.  If  less  than  one- 
sixth  of  the  items,  strictly  and  properly 
charged  as  professional  disbursements,  is 
taxed  off,  the  question  now  at  issue 
could  never  arise  ;  but  if  the  solicitor  haa 
charged  one-sixth  more  than  he  ought  to 
have  done  for  professional  services,  then 
immediately  the  question  must  arise.  But 
admitting  the  previous  cases  to  be  incon- 
sistent, and  that  some  of  them  might 
sanction  the  admission  of  such  an  item  as 
the  one  in  question,  still,  taking  the  whole 
of  those  cases  into  account  with  the  practice 
of  the  respectable  part  of  the  profession* 
I  am  of  opinion  that  the  payment  of  legacy 
duty  and  stamps  is  a  disbursement  to  be 
made  by  the  solicitor  as  the  agent  of  his 
client,  and  not  as  a  professional  disburse- 
ment; and  it  is  the  practice  to  insert  it  as 
an  item  in  the  cash  account,  and  not  in 
the  bill  of  fees  and  disbursements.  The 
Taxing  Master  is  therefore  right  in  the 
course  he  has  taken,  and  I  cannot  allow 
any  exceptions  to  be  taken  to  the  certificate; 
the  petition  must  consequently  be  dis- 
missed. 

Mr,  Prior  asked  for  the  costs. 

The  Master  op  the  Rolls.  —  The 
petitioner  was  not  concluded  by  the  case 
of  In  re  Remnant,  I  shall  therefore  not 
give  any  costs. 
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WEST  V.  SWINBURNE. 


Creditors^  Suit — Practice — Costs, 

Motion  by  plaintiff  in  a  creditors*  suit, 
after  decree,  to  restrain  proceedings  of  other 
credOora  in  other  suits.  Practice  as  to  the 
payment  to  such  creditors  so  to  be  restrained 
of  their  eost$  of  such  proceedings  and  of  the 
motioH. 

On  the  Slst  of  March  1849,  Mr.  West 
filed  a  creditors'  bill  against  Mr.  Swinburne 
and  Mr.  Pace,  and  against  Mr.  Hansill,  who 
was  the  execntor  of  Charles  Oswald,  de- 
ceased, for  the  administration  of  the  estate 
of  Mr.  Oswald,  and  answers  were  pat  in, 
bat  the  cause  proceeded  no  further.  This 
was  the  cause  of  West  v.  Swinburne. 

Mr.  Swinburne  filed  another  creditors' 
bill  against  Mr.  Pace  and  Mr.  Hansill  for 
the  like  puipose,  and  obtained  a  decree  on 
the  12th  of  June  1849.  This  was  the  cause 
of  Smmbume  ▼.  Pace, 

Mr.  Hansill,  the  executor  of  Mr.  Oswald, 
now  moved  that  the  proceedings  in  the  suit 
of  West  V.  Swinburne  might  be  stayed,  and 
tiiat  Mr.  West  might  be  at  liberty  to  come 
in  under  the  decree  in  the  suit  of  Swinburne 
T.  PaeOf  for  the  purpose  of  proving  his  claim, 
and  that  the  costs  of  all  parties  might  be 
taxed  and  paid  oat  of  the  estate  of  Charles 
Oswald,  and  that  the  parties  might  be  at 
liberty  to  apply  for  their  payment  out  of 
the  monies  to  be  paid  into  court  in  the 
suit  of  Swinbwme  v.  Pace, 

Mr.  G,  L,  Russell,  for  the  motion. 

Mr.  Hislop  Clarke,  for  Mr.  West,  said 
that  he  would  consent  to  the  motion  on 
being  paid  his  costs  directly  by  the  execu- 
tor; bat  contended  that  Mr.  West  ought 
not  to  have  the  payment  of  these  costs 
postponed  in  the  manner  proposed  in  the 
notice  of  motion. 

Mr.  O,  L.  Russell,  in  reply,  stated  that 
there  were  no  funds  then  realized,  and 
urged  that  it  would  be  unjust  and  unreason- 
able that  the  executor  should  pay  these 
costs  out  of  his  own  pocket. 

Kmiobt  Bruce,  V.C.  said,  that  the 
method  of  payment  of  these  costs  had  very 
freqaently  been  made  a  matter  of  contest 
and  discussion,  and  that  he  desired  that 

New  Sbribs,  XIX^Cham  c. 


the  question  should  be  referred  to  the  Regis- 
trars. 

The  case  was  referred  to  the  Registrars 
accordingly,  and  the  following  certificate 
was  returned : — 

"  Mr.  Walker,  Mr.  Bicknell,  Mr.  Hussey, 
Mr.  Bed  well  and  Mr.  Colville,  Jun.  are  of 
opinion  that  the  costs  of  the  plaintiff  (West) 
up  to  the  time  that  he  had  notice  of  the  decree 
in  the  cause  of  Swinburne  v.  Pace,  and  also 
the  costs  of  this  application,  should  be  taxed. 
If  the  defendant,  Mr.  Hansill,  the  executor, 
admits  assets,  then  that  he  should  at  once 
pay  such  costs ;  if  not,  and  upon  afiidavit 
being  made  that  he  has  no  assets,  then  that 
the  plaintiff  (West)  should  be  at  liberty  to 
add  his  costs  to  his  claim,  and  go  in  for 
payment  under  the  decree  made  in  the  cause 
of  Swinburne  v.   Pace.     The  defendant's 
costs,  and  what,  if  anything,  he  shall  pay  to 
the  plaintiff  (West)  for  his  costs,  will  be 
added  to  his  costs  in  the  cause  of  Swinburne 
V.  Pace  at  the  proper  time,  or  allowed  him 
in  his  accounts  in  that  cause." 

An  order  was  made  on  this  motion  in 
accordance  with  the  terms  contained  in  the 
certificate. 


L.C.  JCOOKE  V.  TURNER. 

Nov.  27,28,29.  \cooke  v,  cholmondeley. 

Will,  Suit  to  establish  —  Issue  devisamt 
vel  non — Forfeiture — Heir  under  Disability 
—  Trustee, 

A  testator,  who  was  the  subject  of  a  com" 
mission  of  lunacy,  at  the  time  of  making  his 
will,  and  up  to  his  death,  being  seised  of 
large  real  estates,  made  his  will,  whereby 
after  giving  certain  benefits  to  his  daughter 
and  heiress-at'law,he  declared,  that  if  she  or 
her  husband,  or  any  person  on  their  or  either 
of  their  behalf,  should  dispute  his  will,  or  if 
any  proceedings  should  be  taken  by  any  per-- 
son  whomsoever,  whereby  his  daughter  or 
her  husband  might  attain  a  larger  interest 
in  his  estates  than  that  given  by  his  will,  and 
she  and  her  husband  should  not  disavow  or 
resist  such  proceedings,  then  he  revoked  the 
benefits  thereby  given  to  her.  The  daughter 
was  married  at  the  date  of  the  ufill,  and 
on  her  marriage  articles  were  executed,  by 
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which  the  husband  covenanted  with  A,  By  a 
trustee,  to  settle  her  present  and  future  pro- 
perty upon  trusts  for  the  benefit  of  himself 
his  wife,  and  their  issue.  There  was  no 
issue  of  their  marriage.  In  a  suit  by  the 
trustees  of  the  will,  to  establish  it,  the  evi- 
dence in  the  cause,  on  the  part  of  the  plaintiffs, 
went  to  prove  the  competency  of  the  testator, 
and  there  was  no  evidence  to  the  contrary ; 
and  the  heiress-at-law  did  not  ask  an  issue : 
—  Held,  affirming  the  decree  below,  that 
A,  B,  had  a  sufficient  prima  facie  title  as 
trustee  for  the  unborn  issue ;  and  the  Court 
directed  an  issue  devisavit  vel  non,  the  plain- 
tiffs in  equity  to  be  plaintiffs  at  law,  and 
A,  B,  to  be  the  defendant  at  law. 

Sir  Gregory  Osborne  Page  Turner  was, 
at  the  time  of  his  death,  seised  of  divers 
freehold  and  copy  hold  hereditaments  for  an 
absolute   estate   of  inheritance.      On   the 
19th  of  December  1823  he  was  found,  by 
inquisition  under  a  commission  of  lunacy, 
to  be  of  unsound  mind  \  and  in  1826  that 
inquisition  and  finding  were  traversed  on 
his  behalf;  but  on  the  trial  a  verdict  was 
found  establishing   the   finding,   and  the 
commission  had  never  been  superseded  up 
to  the  day  of  his  death.     On  the  18th  of 
June  1841,  Sir  G.  O.  P.  Turner  made  his 
will,  by  which  he  professed  to  devise  all 
his  real  property  to  the  plaintiffs,  Cooke 
and  Dryden,  and  their  heirs,  upon  trust, 
out  of  the  rents  and  profits  thereof,  to  pay 
to  his  daughter,  the  defendant  Helen  £. 
Fryer,  the  wife  of  the  defendant  Charles  G. 
Fryer,  an  annuity  of  2,000Z.  for  her  life  ; 
and  subject  thereto,  to  pay  the  rents  and 
profits  to  his  wife  during  the  joint  lives 
of  herself  and  her  daughter,  and  after  the 
decease  of  either  of  them,  to  pay  the  whole 
of  such  rents  to  the  survivor,  for  her  life, 
with  remainder  to  the  first  and  other  sons 
of  his  said  daughter  in  tail,  with  remain- 
ders  over.     Then  followed  this   proviso, 
"And  my  will  further  is,  that  if  my  said 
daughter  or  her  husband,  or  any  person  or 
persons  in  her,  his,  their,  or  any  or  either  of 
their  name,  or  upon  her,  his,  their,  or  any  or 
either  of  their  behalf,  shall  dispute  this  my 
will  or  my  competency  to  make  the  same, 
or  if  my  said  daughter  and  her  husband,  or 
either  of  them,  shall  refuse  to  confirm  this 
my  will  so  far  as  he  or  she  can,  when  re- 
quired  by  my  executors  or  either  of  them 


SO  to  do,  &c.,  or  if  any  proceedings  what- 
soever shall  at  any  time  be  had  or  taken 
by  any  person  or  persons  whomsoever,  by 
any  possible  result  of  which,  any  estate  or 
interest  could  be  in  any  way  attainable  by 
my  said  daughter  or  her  husband,  or  any 
person  or  persons  in  their  right  of  larger 
extent  or  value  than  is  intended  for  her  by 
this  my  will,  and  such  proceedings  shall 
not  be  formally  disavowed,  stayed,  or  re- 
sisted by  my  said  daughter  and  her  hus- 
band, to  the  full  extent  of  their,  his,  or 
her  ability  to  do  so,  then  I  revoke  the  use 
or  disposition  hereinbefore   contained   for 
the  raising  and  payment  during  the  life  of 
my  said  daughter  of  the  yearly  sum  of 
2,000/. ;    and  also  the  use  and  disposition 
hereinbefore  contained  in  her  favour  (in 
the  event  hereinbefore  mentioned)  of  the 
rents  of  my  estates  hereinbefore  devised ; 
and  aU  other  benefits  hereby  given  to  or 
in  trust  for  my  said  daughter  or  derivable 
by  her  under  this  my  will,  and  in  lieu 
thereof,"  the  testator  gave  to  his  daughter 
an  annuity  of  SOOL  for  her  life   for  her 
separate  use,  and  directed  that  after  the 
decease   of  his   wife   the   trustees   should 
accumulate  the  surplus  (after  paying  the 
annuity  of  300/.)  of  the  rents  of  the  de- 
vised estates  for  the  benefit  of  the  person 
or  persons  entitled  to  the  first  estate  of 
inheritance  therein  under  his  will;  and  he 
appointed   the   trustees  executors   of  his 
will. 

Sir  G.  O.  P.  Turner  died  on  the  6th  of 
March  1843,  leaving  his  widow  and  his 
daughter,  the  defendant  Mrs.  Fryer,  his 
only  child  and  heiress-at-law. 

The  marriage  between  Mr.  and  Mrs. 
Fryer  took  place  in  1838,  the  lady  being 
then  under  agey  By  articles  executed  on 
that  occasion,  Mr.  Fryer  covenanted  with 
the  defendant  Henry  Edmund  Fryer,  a 
trustee,  that  when  his  intended  wife  should 
attain  twenty-one,  he  would  concur  with 
her  in  settling  all  such  freehold,  copyhold, 
and  leasehold  estates  as  she  should  then 
be  possessed  of,  or  become  entitled  to  at 
any  time  thereafter,  to  certain  uses  for  the 
benefit  of  himself,  his  wife,  and  their  chil- 
dren. There  were  no  issue  of  this  mar- 
riage. Shortly  after  the  death  of  SirG.  O. 
P.  Turner,  a  bill  was  filed  by  the  trustees 
for  the  purpose  of  establishing  the  will, 
and   having   the  trusts  of  it  carried  into 
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execution ;   and  the  parties  defendants  to 
that  bin  were  the  testator's  daughter  and 
her  husband,  the  testator's  widow,  Henry 
Edmund  Fryer,  as  trustee  of  the  marriage 
articles,  and  certain  other  parties,  entitled 
to  the  estates  in  remainder  under  the  will. 
The  bill  alleged  that  the  daughter  had 
refused    to    execute    a  deed   which    the 
plaintiffs  had  required  her  to  execute,  for 
the  purpose  of  confirming  the  will,  and 
that  she  had  refused  to  do  so  on  the  ground 
that  the  testator  was  nan  compos  mentis  at 
the  time  of  making  the  will ;  and  it  made 
various  statements  with  a  view  to  shew  the 
sanity  of  the  testator  at  the  time  he  made 
his  will.     The  daughter,  by  her  answer, 
did  not  admit  the  alleged  vdll  to  be  the 
will  of  the  testator,  but  said  that  the  paper 
writing  set  forth  in  the  bill,  and  therein 
ealUd  the  testator's  will,  was  to  the  effect 
therein  stated.     She  admitted  that  she  had 
not  executed  the  deed  tendered  to  her  by 
the  trustees,  but  she  did  not  answer  any 
of  the  interrogatories  which  had  relation 
to  or  bore  upon  the  question  of  the  testa- 
tor's competency.    Exceptions  were  taken 
to  the  answer  for  insufficiency,  and  the 
Master  overruled  the  exceptions.     On  the 
exceptions  to  the  Master's  report,  the  Vice 
Chancellor  of  England  decided  that,  as  a 
question  of  forfeiture  was  raised,  the  de- 
fendant ought    not    to   be   compelled   to 
answer  any  further — Cooke  v.  Turner  (1). 
Previously  to  overruling  the   exceptions 
to  the  Master's  report,  and  in  pursuance 
of  an  order  in  the  cause,  made  on  the  6th 
of  November  1845,  a  case  was  stated  for 
the  opinion  of  the   Court  of  Exchequer 
upon  the  validity  of  the  clause  of  forfeiture 
contained  in   the  will,  when   the  Barons 
certified  that  the  clause  was  good  and 
valid  in  law — Cooke  v.  Turner  {2),     Va- 
rious witnesses  were  examined  on  the  part 
of  the  plaintiffs,  and,  amongst  others,  the 
solicitor  to  the  commission,  who  had  also 
prepared  and  was  one  of  the  witnesses  to 
the  alleged  will.     The  evidence  went  to 
shew  that  the  making  of  the  will  was  the 
spontaneous  act  of  the  testator,  and  that 
the  provisions  therein  contained  were  in 
substance  dictated  and  suggested  by  the 
testator  himself ;  and  that  he  fully  under- 


(1)  14  Sim.  218. 

(2)  Ibid.  493 ;  s.  c.  15  Mee.  &  W.727. 


Stood  the  purport  and  effect  of  it.  It 
appeared  also,  that  in  February  1841  his 
health  and  state  of  mind  was  so  improved 
that  he  was  allowed  to  go  about  without 
a  keeper ;  and,  on  the  2drd  of  June  in  the 
same  year,  an  order  was  made  by  the  Lord 
Chancellor  for  an  increased  allowance,  and 
he  was  to  be  allowed  to  go  to  a  watering- 
place  or  on  a  tour,  as  he  might  be  inclined. 
The  defendants  did  not  examine  any  vrit* 
nesses. 

The  cause  came  on  to  be  heard,  before 
the  Vice  Chancellor  of  England,  in  July 
1847,  when  his  Honour  made  an  order 
directing  an  issue  devisavit  vel  non  to  be 
tried,  the  plaintiffs  in  equity  to  be  plaintiffs 
in  the  issue,  and  Henry  Edmund  Fryer, 
the  trustee  of  the  marriage  articles,  to  be 
the  defendant  (3). 

The  defendant  Sir  Edward  G.  T.  Page 
Turner,  one  of  the  parties  entitled  in  re- 
mainder under  the  alleged  vrill,  appealed 
from  that  order,  and  the  cause  now  came 
on  to  be  heard  before  the  Lord  Chancellor. 
Mr,  Stuart,  Mr.  James  Parker,  and 
Mr.  Lewin,  for  the  appellant. — In  this  case 
the  heiress-at-law  has  declined  to  ask  an 
issue,  and  the  Court  has  directed  a  trustee, 
who  has  no  real  interest  in  the  matter,  to 
be  defendant  in  that  issue.  Such  an  issue 
cannot  decide  the  question  of  the  validity 
of  this  will ;  for  if  Mrs.  Fryer  were  to  leave 
an  heir,  that  heir  would  have  a  right  to 
try  the  question  over  again.  Mrs.  Fryer 
was  under  age  when  the  articles  were  ex- 
ecuted, and  therefore  no  right  to  or  interest 
in  the  property  passed  thereby  to  the 
covenantee,  and  ^e  covenant  does  not 
bind  the  party  really  interested  ;  and 
consequently  unborn  children  have  no 
interests  to  be  protected.  The  evidence 
taken  in  the  cause  satisfactorily  proves 
that  the  testator  was  of  sound  mind 
when  he  made  his  will,  and,  therefore, 
as  the  heiress-at-law  does  not  ask  an  issue, 
the  Court  will,  upon  that  evidence,  esta- 
blish the  will — Levy  v.  Levy  (4),  Cart^ 
Wright  v.  Cartwright  (5). 

[The  Lord  Chancellor. — The  bill  seeks 
that  the  will  may  be  proved  and  established; 
why  is  the  Court  not  to  do  that  by  the  best 
kind  of  evidence — namely,  an  issue?   The 

(3)  IG  Law  J.  Rep.  (n.s.)  Chanc.  487. 

(4)  3  Madd.  245. 

(5)  1  Philli.  90. 
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circumstances  of  the  case  and  the  clause 
of  forfeiture  raise  a  strong  case  for  the 
most  rigorous  investigation.] 

If  the  party  who  has  the  right  to  contest 
the  will  declines  to  do  so,  the  Court  will  not 
mero  moiu  direct  an  issue.  The  Court  is  not 
bound  to  try  abstract  truths.  Further,  as 
Mr.  H.  E.  Fryer,  the  trustee,  derives 
title  through  the  heiress-at-law  and  her 
husband,  the  Court  is  perilling  her  interest 
under  the  will  by  directing  an  issue. 

Mr.  Bethell,  for  H.  E.  Fryer,  the  trustee, 
contended  that  as  trustee,  he  had  a  sufficient 
primd  facie  interest  to  demand  an  issue ; 
and  that  the  Court  would  so  preface  the 
order  for  the  trial  of  the  issue  as  to  protect 
the  heiress-at-law — Sterling  v.  Livingston 
(6). 

Mr,  Freeling  appeared  for  the  plaintiffs, 
and 

Mr,  Willcock,  for  the  heiress-at-law,  but 
he  took  no  part  in  the  argument. 

Nov.  29. — The  Lord  Chancellor. — 
Since  yesterday  I  have  had  an  opportunity 
of  considering  this  case,  which  certainly  is 
one  of  the  greatest  possible  importance, 
not  only  as  it  may  affect  the  parties  in  the 
cause,  but  as  it  relates  to  the  general  prac- 
tice of  the  Court ;  and  the  result  is,  that  I 
cannot  accede  to  the  proposition  made  by 
the  appeal,  or  alter  the  decree  in  the  way 
proposed.  I  think  it  is  a  matter  of  most 
serious  consideration,  for  I  believe  I  never 
had  a  case  before  me  which  more  generally 
affected  the  jurisdiction  of  this  Court  than 
that  which  appears  on  these  facts. 

Here  is  a  lunatic  who  was  under  the 
protection  of  this  Court  for  a  great  number 
of  years ;  he  died,  and  it  appears  that 
pending  the  lunacy,  and  while  the  commis- 
sion was  in  full  force,  a  will  was  made. 
That  fact  does  not  of  necessity  shew  that 
the  will  is  not  a  good  will.  It  is  very 
possible  that  there  may  have  been  a  period 
during  which  the  lunatic  was  competent  to 
make  a  will,  and  that  such  a  will,  though 
the  commission  existed,  may  be  a  valid  will. 
No  doubt  it  is  a  circumstance  of  extreme 
suspicion ;  there  is,  unquestionably,  the 
strongest  presumption  arising  from  the  fact 
of  there  being  a  commission  existing  at 

(6)  2  Ch.  Rep.  39. 


the  time,  but  still  it  is  a  presumption,  and 
capable  of  being  rebutted.  If  that  were 
all  it  would  not  be  very  peculiar,  and, 
certainly,  would  not  be  attended  with  any 
difficulty ;  but  this  paper,  which  is  pro- 
duced as  a  will,  contains  within  itself  a 
provision  to  the  effect  that  any  party  taking 
any  steps  to  dispute  the  will  shall  lose  all 
benefit  under  it.  Now,  one  of  the  parties 
principally  interested  in  the  disposition 
by  the  will  is  the  heiress-at-law ;  so  that 
those  who  prepared  that  instrument  were 
desirous  that  the  heiress-at-law,  if  she 
disputed  it  at  all,  should  dispute  it  at  the 
hazard,  if  the  will  were  established,  of 
losing  all  benefit  under  it :  the  result  of 
which  would  be  that  the  heiress-at-law, 
although  she  is  necessarily  without  any 
knowledge  of  the  circumstances  attending 
the  execution  of  the  will,  is  prevented  from 
raising  any  question. 

Then  a  bill  is  filed  against  the  heiress- 
at-law,  and  against  another  party  who  is 
to  be  the  defendant  in  the  issue,  and  who 
derives  title  under  the  heiress-at>law  ;  the 
heiress-at-law,  in  the  expectation  of  what 
might  come,  having  made  a  provision  on 
her  marriage,  dealing  with  her  expectant 
interest  as  heiress-at-law,  together  with 
her  intended  husband.  The  marriage  takes 
place,  and  the  party  who,  by  the  decree,  is 
made  the  defendant  to  resist  the  issue,  and 
resists,  therefore,  the  validity  of  the  will, 
is  a  party  who  derives  his  interest  (what- 
ever it  may  be)  under  the  heiress-at-law. 
The  plaintiffs  seek  to  establish  the  will, 
that  is  to  say,  they  undertake  to  shew  that 
they  have  a  title  under  the  will ;  that  the 
will  is  a  proper  will ;  and  they  ask  the 
Court,  therefore,  to  establish  the  will. 
The  Vice  Chancellor  found  the  heiress-at- 
law  with  her  arms  tied,  unable  to  say  a 
word ;  because  she  could  not  say  a  word 
against  the  will  without  being  subject,  at 
least,  to  incurring  the  penalty  which  the 
will  attempted  to  impose  on  her.  And  for 
another  purpose,  a  collateral  purpose,  for- 
tunately for  the  disposal,  I  think,  of  the 
cause  itself,  but  for  a  totally  collateral 
purpose,  the  opinion  of  the  Court  of  Ex- 
chequer was  taken  as  to  the  legality  of 
that  condition,  and  the  Court  of  Exchequer 
has  certified  that  it  was  a  legal  condi- 
tion. It  is  true  the  case  states  the 
will  was  a  valid  will ;   of  course  it  is  so 
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stated,  because  the  question  could  not  arise 
if  there  was  no  will ;  but  that  is  a  very  dif- 
ferent view  of  the  eifect  of  that  condition 
from  what  arises  here,  where  the  question 
is,  whether  the  will  is  valid  or  not.  However 
the  effect  of  that  reference  to  the  Court  of 
Exchequer  has  been,  the  unanimous  opinion 
of  the  Judges  of  the  Court  of  Exchequer 
that,  supposing  this  will  to  be  a  will  un- 
impeachable, and  therefore  to  be  considered 
as  the  will  of  the  ostensible  testator,  that 
that  is  a  legal  provision,  and  that  the 
forfeiture  would  be  incurred  by  breaking 
the  condition  so  imposed  in  the  will.  It 
is  a  very  fortunate  circumstance  that  that 
is  assumed  to  be,  or  rather  proved  to  be, 
the  rule  of  law,  inasmuch  as  it  tends  very 
much  to  assist  the  Court  in  coming  to  a 
right  conclusion  as  to  the  course  it  ought 
to  adopt.  Of  course,  therefore,  it  becomes 
the  duty  of  the  Court  to  be  very  careful 
not  to  expose  the  party  to  the  chance  of 
this  forfeiture.  At  the  same  time  it  is  the 
bounden  duty  of  the  Court  to  see  that  it  is 
not  made  auxiliary  to  what  would,  in  one 
view  of  the  case,  be  a  very  gross  fraud, 
assuming  the  will  not  to  be  the  will  of  the 
testator. 

The  bill  is  filed  by  parties  interested 
under  the  will,  and  they  come  and  ask  the 
Court  to  establish  the  will.     They  make 
defendants  to  that  bill  the  heiress-at-law 
and  the  trustee  of  the  settlement,  that  is  to 
say,  the  party  who  derives  interest  under 
the  heiress-at-law,  having  himself  no  bene- 
:ficial   interest  in   the   matter,   but  being 
a  party  bound  to  protect  such  interest  as 
was  conveyed  to  him  by  the  settlement  of 
which  he  is  trustee.     The  heiress-at-law 
remained    passive.     Whether  she    would 
or  would  not  have  done  so,  if  she  had  been 
competent,  or  had  been  relieved  from  the 
condition,  if  she  had  been  so  advised,  or 
what   she  might   have  done   under  other 
circumstances  we  have  no  means  of  know- 
ing ;  but  we  know  that  she  had  -no  option, 
otherwise,  according  to  the  opinion  of  the 
court  of  law,  she  would  have  violated  that 
condition.  She  had  no  choice,  but  was  per- 
fectly passive.  The  plaintiffs,  however,  must 
make  out  their  case.    If  the  heiress-at-law 
had  been  a  single  woman,  if  she  had  not 
been   under  coverture,   if  she  had   been 
in  a  situation  to  admit  the  validity  of  the 
will,  and  had  thought  proper  so  to  do,  all 


difficulty  would  have  been  removed ;  the 
Court  would  have  had  no  matter  in  con- 
test, and  all  parties  concerned  agreeing  as 
to  the  facts  on  which  the  Court  was  to 
proceed,  the  Could  would  in  the  ordinary 
exercise  of  its  jurisdiction,  not  call  for 
proof  of  that  with  respect  to  which  there 
was  no  dispute,  all  parties  interested  con- 
curring in  the  facts  being  in  a  particular 
position .  Those  cases,  therefore,  which  have 
been  referred  to,  in  which  the  Court  esta- 
blishes the  will  or  declines  sending  an  issue 
in  which  there  is  nobody  present  but  the 
heiress-at-law,  have  no  application  to  the 
present  case,  because  there  is  nothing  to 
try.  The  Court  does  not  try  a  will  merely 
because  it  may  itself  find  some  ground  of 
suspicion  as  to  the  propriety  of  its  having 
been  obtained,  but  it  directs  an  issue 
because  the  party  alone  interested,  and 
against  whom  it  is  to  operate,  does  not  ad- 
mit it  is  a  good  will.  What,  therefore, 
under  those  circumstances,  the  Court  might 
have  thought  proper  to  do  if  there  had  been 
nobody  interested  against  the  will  but  the 
heiress-at-law,  it  is  not  necessary  at  all  to 
consider.  But  there  are  other  parties,  I 
think,  fortunately  for  the  ends  of  justice, 
than  the  heiress-at-law,  because  whichever 
way  the  result  may  be,  it  cannot  be  for  the 
interests  of  justice  that  a  fact  apparently 
of  so  doubtful  a  character  as  that  which  exists 
in  the  present  case  should  not  be  investi- 
gated. Fortunately,  the  heiress-at-law  does 
not  represent  the  interest  in  the  land,  pro- 
vided there  was  an  intestacy :  she  had  parted 
with  it  to  a  certain  extent.  If  she  had 
parted  with  it  altogether,  if  she  had,  though 
heiress-at-law,  ceased  to  occupy  the  position 
of  heiress-at-law,  by  having  invested  others 
with  the  rights  of  heiress-at-law,  she  could 
not  by  her  admission  oust  the  other  parties 
on  whom  she  had  conferred  the  right.  She 
has,  in  fact,  conferred  her  right  on  others ; 
she  has  by  her  marriage  settlement  endea- 
voured, at  least,  I  do  not  say  she  has  done 
it  effectually,  but  she  has  endeavoured,  on 
the  face  of  the  transaction,  to  transfer  to 
others  that  which  belonged  to  her.  Then, 
it  is  said,  all  this  is  void  ;  that  she  was  an 
infant  when  she  married,  and  that  an  infant 
cannot  bind  her  interest  in  real  property 
though  it  is  in  consideration  of  marriage, 
and  the  marriage  subequently  follows.  But 
who  is  asserting  that  ?     Who  is  setting  up 
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this  answer  to  the  claim  which  the  bill  ad- 
mits to  the  extent,  at  least,  of  making  those 
who  claim  under  that  marriage  settlement 
parties  to  the  cause  ?  Why,  the  plaintiffs ; 
and  the  plaintiffs  have  no  right  to  be  heard 
at  all  till  they  have  shewn  that  they  are 
what  they  represent  themselves  to  be, 
namely,  parties  claiming  an  interest  under 
the  will.  Whilst  the  will  remains  matter 
of  doubt  they  have  no  clear  title.  They 
file  a  bill  here  asserting  a  certain  right,  and 
incidental  to  that  right  disputing  the  title 
of  the  trustee  under  the  settlement.  They 
cannot  dispute  the  title  of  the  trustee  under 
the  settlement  until  they  have  established 
their  own  right,  because  they  have  no  right 
to  bring  the  matter  into  question  at  all. 
They  are  premature ;  they  cannot  be  heard 
to  raise  any  question  till  they  shew  the 
Court  they  are  plaintiffs  in  the  cause,  and 
that  the  ground  on  which  their  title  stands 
is  a  good  and  valid  ground.  Then  the 
question  comes  to  be  decided,  have  they 
or  not  shewn  their  title  ?  and  that  at  once 
comes  to  the  question  of  the  validity  of  the 
will.  If  there  is  no  will,  or  if  the  will 
binding  the  property  is  not  the  act  of  a 
party  competent  to  make  the  will,  the  plain- 
tiffs have  no  right  to  come  here.  They  may 
never  get  so  far  in  the  cause  as  to  inquire 
what  defendants  there  are,  who,  in  that  case 
might  or  might  not  have  a  right  to  dispute 
their  title.  The  plaintiffs  cannot  challenge 
the  right  of  the  defendant  to  be  heard  till 
they  have  established  their  own  case.  That 
is  preliminary,  and  they  have  not  established 
their  title.  Who  questions  their  right? 
The  hciress-at-law  cannot,  on  account  of 
this  forfeiture,  but  there  are  other  parties 
in  the  cause  who  can,  because  there  are 
those  who  stand  on  her  title,  not  exposed 
to  the  consequences  of  the  forfeiture,  and 
it  is  their  bounden  duty,  before  they 
are  put  to  shew  what  right  they  have  to 
the  property  under  the  marriage  articles, 
to  resist  everything  which  may  impeach 
that  title,  which  by  the  duty  they  have 
undertaken  of  trustees,  they  are  bound  to 
protect.  They  say,  **  we  do  not  admit  the 
will ;  you,  the  plaintiffs,  cannot  say  we  are 
not  necessary  parties  here,  because  you 
have  made  us  parties  as  having  an  interest 
in  the  question,  and  if  we  are,  the  Court 
cannot  assume  you,  the  plaintiffs,  have  a 
title  under  the  will  until  you  have  esta- 


blished it."  There  cannot  be  a  question, 
therefore,  that  the  trustee  under  the  settle- 
ment has  a  right  to  call  in  question  the 
title  of  the  plaintiffs,  and  to  challenge  them 
to  shew  that  they  have  such  a  right  and 
interest  as  they  allege  upon  the  pleadings 
they  have,  namely,  that  they  have  a  will 
which  takes  away  all  such  claim  as  the 
trustee  has  under  the  title  of  the  heiress-at- 
law. 

Therefore,  it  appears  to  me,  whatever 
invalidity  there  may  ultimately  prove  to 
be  in  the  title  of  the  trustee  under  the 
settlement,  or  those  who  claim  an  interest 
under  the  settlement,  on  the  ground  of 
infancy  of  the  wife  at  the  time  of  the  mar- 
riage, that  is  a  question  which  cannot  be 
raised  till  the  plaintiffs  have  shewn  they 
are  persons  claiming  under  the  will.  It  is 
competent  to  them  to  put  the  plaintiffs  to 
the  proof  of  their  title.  How  is  the  proof 
of  the  title  of  a  party  claiming  under  a 
will  ?  Simply  devisavit  vel  non.  The  sole 
question  is  not  as  to  the  form  ;  it  is  not  dis- 
puted that  that  is  the  regular  course  ;  the 
only  dispute  raised  is,  whether  the  party 
defendant  who  raises  that  question  is  a 
competent  party  to  ask  the  Court  to  try  it. 
Can  there  be  a  doubt  about  it  ?  If  the 
plaintiffs  have  a  right  to  be  considered  as 
trustees  under  the  will,  without  any  proof, 
then  the  trustee  of  the  settlement  is  de- 
prived of  whatever  right  he  may  have. 
Instead  of  being  a  title  open  to  dispute,  it 
might  have  been  a  title  perfectly  free  from 
all  dispute  if  the  heiress- at-law  had  been 
adult  at  the  time.  Still  that  does  not 
deprive  the  testator  of  the  power  of  inter- 
posing by  his  will,  and  depriving  the 
heiress-at-law  of  that  which  she  might  have 
expected.  Could  it  be  said,  in  that  case, 
that  this  defendant  would  not  have  a  right 
to  say,  "  Although  I  claim  under  a  docu- 
ment giving  me  a  clear  title  on  behalf  of 
other  persons,  unless  you  are  able  to  dis- 
pute it,  1  raise  the  question  whether  the 
testator  did  or  not  make  that  will"  ?  The 
effect  of  which  would  be  to  take  away  from 
the  heiress-at-  law  that  which  she  has  been 
dealing  with,  and  which,  if  the  plaintiffs  are 
right,  would  be  the  means  of  depriving  the 
cestui  que  trust  of  the  benefit  of  the  settle- 
ment  which  was  executed  upon  the  mar- 
riage. 

it  does  not  appear  to  me  there  is  really 
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any  question  but  that  the  defendants  are 
entitled  to  call  on  the  plaintiff  to  prove 
his  title,  and  that  the  only  way  in  which  a 
title  of  this  sort  can  be  proved  is  by  the 
issue  which  the  Vice  Chancellor  has  di- 
rected. 

Then  comes  the  present  appellant,  not 
the  plaintiff,  for  the  plaintiffs  are  not  dis- 
puting, as  appellants  at  least,  that  this  is 
the  right  course  to  be  pursued,  and  that  they 
must  establish  their  title  before  they  can 
ask  the  Court  to  do  any  thing  as  between 
themselves  and  the  defendant;  but  the  per- 
son entitled  to  the  first  estate  of  inherit- 
ance under  the  will  comes  and  says,  '*  you 
are  now  going  to  raise  a  question  about 
the  will,  and  the  testator,  or  at  least  the 
person  who  is  supposed  to  be  testator,  has 
done  all  he  can  (or  it  has  been  done,  I 
should  rather  say,  by  the  instrument  to 
\irhich  his  name  is  appended)  to  prevent 
any  question  being  raised  by  the  will,  and 
you  are  impeaching  the  testator's  inten- 
tion.**    I  do  not  enter  into  the  subject  of 
iKhat  might  be  the  result  if  there  was  no 
other  interest  on  the  record,  but  if  there 
l>e  an  interest  on   the  record  which  the 
plaintiffs  cannot  dispute,  the  plaintiffs  hav- 
ing brought  the  defendant  before  the  Court 
in  respect  of  such  interest,  and  it  being 
clear  that  he  is  a  party  to  the  record  in 
xespect  of  such  interest,  Uie  plaintiffs  cannot 
say  they  are  not  bound  to  prove  their  title 
as  against  such  defendant.  They  have  come 
liere  for  the  purpose ;   they  ask  the  Court 
to  establish  the  will  as  against  all  persons 
claiming  under  the  heirship,  and  this  is 
one  of  those  persons.     We  are  now  re- 
liearing  the    cause :    I   am    hearing    the 
plaintiffs*  case.     The  defendant,  claiming 
under  the  settlement  says,  **  I  dispute  your 
title  as  claiming  under  the  will.**     Are  not 
the  plaintiffs  to  prove  their  title  ?     That  is 
not  disputed.     But  then  they  say,  *'  Oh, 
but  it  is  proved  in  the  cause.*'     A  ques- 
tion   of    this    sort   is    never    proved    in 
the   cause.      If  it   were  proved    in    the 
cause,  if  the  privilege  of  asking  an  issue 
were  confined  to   the    heir-at-law  alone, 
and  not  to  those   claiming   through  the 
heir-at-law,  it  would  often  be  difficult  to 
establish  a  case,  because  when  an  heir-at- 
law  parts  with  his  interest,  he  parts  with 
all  benefit  under  that  interest.   That  ques- 
tion, however,  does  not  arise  here,  because 


even  if  this  Court  were  to  look  at  the 
evidence,  as  it  would  on  any  other  matter 
of  £Eu;t  arising  between  plaintiff  and  defe.n- 
dant,  is  not  this  a  case  above  all  others 
in    which   the   Court   would  require  the 
assistance  of  a  jury  to   be   sure   that  it 
came  to  the  right  conclusion  as  to  the  fact? 
Is  there  nothing  of  suspicion  in  this  case, 
so  as  to  make  it  the  duty  of  the  Court  to 
ascertain  the  facts  £ax  beyond  what  may 
arise  upon  any  deposition  in  this  Court  ? 
Therefore,  it  is  quite  immaterial  to  consider 
whether  the  defendant  is  or  is  not  armed 
with  the  authority  of  the  heir-at-law  in 
demanding  an  issue,  because  if  that  were 
overcome,  it  would  be  difficult  for  the  Court 
to  say  it  would  not  be  doing  the  rashest 
thing  possible  in  acting  on  evidence  in  this 
case,  in  which  the  party  principally  inter- 
ested in  disputing  that  evidence  is  pre- 
cluded, by  the  insertion  of  the  condition, 
from  giving  any  evidence  to  meet  it.  What- 
ever, therefore,  may  be  the  right  of  the 
parties  to  demand  an  issue,  this  is  a  case 
in  which,  as  a  matter  of  discretion,  the 
Court  would  think  it  necessary  to  adopt 
that  course.  Now,  what  has  the  Vice  Chan- 
cellor done?     Why,  he  has  simply  done 
that.     He  finds  the  defendant,  the  heiress- 
at-law,  disarmed ;  he  finds  a  party  not  dis- 
armed, but  entitled  to  call  on  the  plaintiffii 
to  prove  their  case.   Then  comes  the  ques- 
tion, how  is  that  proof  to  be  had  ?     Why, 
according  to  the  ordinary  course  of  the 
Court  on  a  matter  of  suspicion  and  doubt, 
not  on  the  depositions  taken  in  equity,  but 
upon  the  result  of  an  inquiry  at  law,  by 
an  issue  devisavit  vel  non, 

1  think,  therefore,  that  the  Vice  Chancel- 
lor's decree  was  entirely  right,  and  I  should 
have  been  very  sorry  indeed  if  means  had  not 
existed  by  which,  under  the  circumstances 
as  they  appear  here,  an  opportunity  could 
be  afforded  to  the  Court  of  ascertaining 
beyond  all  question  what  the  real  history 
of  this  most  mysterious  and  suspicious 
transaction,  as  it  appears  to  me,  really  is. 
It  may  be  all  right ;  it  may  turn  out  to 
be  all  correct;  but  the  insertion  of  that 
penalty  undoubtedly  leads  to  a  strong 
necessity  of  having  it  fully  investigated. 
If  there  were  nothing  else,  the  mere  feet  of 
a  will  being  executed  by  a  party  under  a 
commission  of  lunacy  would  make  it  diffi- 
cult for  the  Court  to  act  upon  it  without 
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better  inquiry  than  can  result  from  the 
mode  of  investigating  facts  in  this  Court. 

It  appears  to  me  beyond  all  question 
that  the  Vice  Chancellor's  decree  is  correct. 
It  is  correct  in  substance  beyond  all  doubt, 
and  if  it  could  be  impeached  at  all,  it 
could  only  be  upon  some  technical  and 
artificial  ground.  However,  none  exist 
when  the  thing  is  inquired  into,  none  in 
point  of  form,  none  in  point  of  rule  or 
practice,  and  therefore  the  decree  must  be 
affirmed. 

The  only  point  that  occurs  to  me,  and 
that  is  not  one  with  which  the  appellant 
or  the  plaintiffs  have  anything  to  do,  is, 
whether  the  decree  as  it  stands  sufficiently 
protects  the  heiress-at-law.  It  does  not 
appear  at  all  upon  the  order  by  whom  or 
at  whose  suggestion  this  issue  is  directed. 
The  heiress-at-law  is  in  that  difficult  posi- 
tion, that  if  she  had  demanded  it,  that  is 
to  say,  if  she,  in  the  terms  of  the  will, 
had  done  anything  to  impede  the  execution 
of  the  will,  a  question  might  arise  how  far 
she  had  or  not  incurred  the  penalty,  and 
the  Court  is  anxious  to  protect  her  as  far 
as  possible  against  any  such  question  being 
raised.  She  is  kept  perfectly  safe  as  far 
as  appears  at  present  from  being  exposed 
to  such  a  question,  and  it  is  very  desirable 
to  preserve  her  in  future  proceedings  from 
that  condition.  It  appears  to  me  the 
decree  would  be  safer  if  it  had  stated  that 
she  had  not  demanded  the  issue,  or  that  it 
was  demanded  on  behalf  of  the  trustee 
under  the  settlement.  It  is  upon  the  fact 
of  the  trustee  of  the  covenant  disputing 
the  validity  of  the  will  that  the  Court 
directs  the  issue,  and  that  is  free  from  all 
question  under  the  forfeiture.  I  think  it 
very  much  safer  to  introduce  some  words 
as  a  guard.  The  Vice  Chancellor  thought, 
as  is  very  true,  that  it  is  safe  enough  with- 
out it ;  but  I  think  it  safer  with  it. 


K.  Bruce,  V.C. 
Jan.  19. 
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WOODBURNE  V,  WOOD- 
BURNE. 


Will — Construction — Vesting —  **  In  case 
of  death  without  leaving  issue." 

M,  Hj  by  her  will,  gave  to  trustees  the 
sum  of  3,000/.  upon  trust  to  pay  the  interest 
thereof  for  the  maintenance  of  A^  and  to  pay 


him  the  principal  when  he  should  attain 
twenty-one;  but  directed  th<U  in  case  he 
should  die  before  his  legacy  should  be  pay^ 
able,  leaving  lawful  issue,  such  issue  should 
take  their  deceased  parent*s  legacy.  She 
then  gave  one  moiety  of  the  residue  of  her 
estate  upon  trust  for  W,  for  her  life,  and, 
after  the  death  of  W,  she  gave  this  moiety 
to  A,  at  the  time  his  other  legacy  became 
payable,  and  in  case  of  his  death  with- 
out  leaving  lawful  issue,  then  the  same  to 
be  equally  divided  between  B,  C.  and  D, 
A.  survived  the  testatrix,  attained  twenty -one^ 
and  died  in  the  lifetime  of  W,  without  ever 
having  been  married : — Held,  that  the  share 
of  the  residue  had  vested  in  him  absolutely, 
and  did  not  go  over  to  B,  C,  and  D, 

Margaret  Hall,  by  her  will,  dated  the 
3 1st  of   December   1831,  bequeathed  all 
her  personal  estate  unto  B.  Jopson  and  J. 
Carter,  upon  trust  to  pay  her  debts  and  the 
legacies  therein  mentioned,  and  then  to  place 
out  at  interest  the  sum  of  3,000/.  and  *'  to 
pay  the  interest  thereof  for  the  maintenance 
and  education  of  Myles  W.  H.  Woodbume," 
and  also  to  place  out  at  interest  the  other 
sums  therein  mentioned  for  the  maintenance 
and  education  of  the  persons  therein  named, 
and  directed  that  **when  the  said  legatees 
should  respectively  attain  the  age  of  twenty* 
one   years   the   said  trustees  should  pay 
to   them  the  principal  sums  above  meiL- 
tioned.*'     The  will  then  contained  a  de- 
claration that  "in  case  any  of  the  said 
legatees  should  happen  to  die  before  his  or 
her  legacy  should  become  due  or  payable 
leaving  lawful  issue,   such   issue  should 
be  entitled  to  their  deceased  parent's  legacy 
in  the   same  manner  as   such   parent,  if 
living,  would  have  been  entitled  thereto." 
The  will  then  proceeded  as  follows : — "  And 
as  for  and  concerning  the  rest,  residue  and 
remainder  of  my  personal  estate,  I  direct 
the  said  B.  Jopson  and  J.  Carter  to  place 
the  same  out  at  interest,  and  to  pay  one 
moiety  or  half  part  of  the  interest  thereof 
to  the  said  Margaret  Woodbume  during 
her  life,  and  that  after  the  death  of  the 
said  Margaret  Woodbume,  one  moiety  or 
half  part  of  the  principal  shall  be  paid  to 
the  said  Myles  W.  H.  Woodbume  at  the 
time  when  his  other  legacy  becomes  due 
and  payable  for  his  own  absolute  use  and 
benefit ;  and  in  case  of  his  death  without 
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leaving  lawfkl  tmie,  then  the  same  to  be 
equally  divided  between  his  sister,  Jane 
Hall  Woodbume,  and  his  brothers,  George 
Woodbnme  and  Thomas  Woodbume. 

The  testatrix  died  in  1832.  MylesW.H. 
Woodbnme  attained  his  majority  in  1844, 
but  died  in  the  lifetime  of  Margaret  Wood- 
bnme, the  tenant  for  life  of  the  residue, 
without  ever  having  been  married.  Myles 
W.  H.  Woodbume,  by  his  will,  devised  all 
his  real  and  personal  estate  to  his  brothers 
and  sisters  and  their  children.  Jane  Hall 
Woodbume  survived  Mrs.  Hall  and  mar- 
ried Mr.  Cunliffe,  and  afterwards  died. 

The  bill  was  filed  by  Sarah  Woodbume, 
one  of  the  sisters  of  Myles  W.  H.  Wood- 
bume, against  the  tmstees  of  the  will  of 
Margaret  Hall  and  the  persons  entitled 
under  that  will,  and  also  against  the 
executors  and  the  persons  entitled  under 
the  will  of  Myles  W.  H.  Woodbume. 
The  bill  stated  that  the  personal  estate 
of  ityles  W.  H.  Woodbume,  other  than 
his  interest  under  Margaret  Hall's  will, 
was  insufficient  for  the  payment  of  his 
debts;  and  charged  that  before  his  es- 
tate could  be  properly  administered,  it 
would  be  necessary  to  ascertain  whether 
the  interest  in  the  residuary  estate  of 
Margaret  Hall  given  by  her  will  to  Myles 
W.  H.  Woodbume  had  vested  in  him 
absolutely,  or  had  gone  over  to  his  brothers 
and  sister  in  the  will  named;  and  prayed 
that  it  might  be  declared  that  such  interest 
liad  so  vested  in  him,  and  for  the  general 
administration  of  his  estate. 

Mr.  Russell,  Mr.  RudaUy  and  Mr,  Cairns, 
for  the  plaintiff,  and  other  persons  in  the 
same  interest,  contended  that  such  interest 
had  vested  in  Myles  W.  H.  Woodbume, 
and  cited Leeming  v.  SherraU{\)  and  Jones 
V.  Jones  (fi). 

Mr.  Torrianoy  for  the  representatives  of 
Mrs.  Cunliffe,  contended  that,  in  the  events 
which  had  happened,  the  share  of  the 
residuary  estate  had  gone  over  to  Mrs. 
Cunliffe  and  George  and  Thomas  Wood- 
bnme, and  cited  OaUand  v.  Leonard  (3). 

Mr.  B.  L.  Chapnum,  for  the  other 
parties. 

(1)  2  Hare,  14;  a.  c  11  Law  J.  Rep.  (N.t.) 
Cbane.42d. 

(2)  IS  Sim.  561;  a.c.  13  Law  J.  Rep.  (n.8.) 
Chane.  16. 

<3)  I  Swan.  161. 

New  Sbribh,  XIX.— Chanc. 


Knight  BRUCE,y.C. — I  am  not  sure  that 
there  is  any  precedent  exactly  governing 
this  case.  This  arises  from  the  circum- 
stance that  there  is  a  legacy,  in  which  a 
contingent  interest  is  given  to  the  issue  of 
the  legatee,  in  the  event  of  his  dying  under 
twenty-one,  and  a  gift  of  the  residue  to 
the  same  person,  in  which  no  contingent 
interest  was  given  to  such  issue.  Looking 
at  the  whole  of  the  will  and  the  spirit  of  itj 
I  think  that,  in  this  particular  case,  the 
legatee,  having  survived  the  testatrix,  and 
attained  his  majority,  although  he  has 
since  died  in  the  lifetime  of  the  tenant  for 
life  without  leaving  any  issue,  did  not  lose 
his  share  of  the  residue.  In  the  admitted 
state  of  circumstances,  I  think  that  this 
interest  is  in  the  personal  representatives 
of  Myles  W.  H.  Woodbume  subject  to 
the  life  estate  of  Mrs.  Woodbume. 


L.C.  f     In  re  bloye's  trust, 

Nov.  8, 9, 10.  t        Ex  parte  lewis. 

Trustee — Annuitant  with  Power  of  Sale 
— Agent  purchasing  for  himself— \0  ^11 
Vict,  c,  9€^. 

An  annuitant,  with  power  of  sale  over 
propertg  on  which  the  annuity  was  secured, 
employed  A.  ^  B*  as  her  solicitors  to  seU 
the  property  by  auction;  and  A,  ^  B, 
procured  the  consent  in  writing  of  the  grantor 
to  the  sale.  The  purcliaser  at  the  auction 
declining  to  complete  on  the  ground  of  defect 
of  title,  A.  ^  B.  subsequently  obtained  from 
the  grantor  an  assignment  of  the  property  to 
a  trustee  for  themselves  at  the  same  price 
that  it  brought  at  the  auction,  but  without 
disclosing  to  the  grantor  certain  facts,  and 
that  they  were  purchasing  for  themselves  ;•— 
Held,  that  A,  S^  B.  were  the  agents  as  well 
for  the  grantor  as  for  the  annuitant ;  and, 
as  such,  were  under  all  the  disabilities  of  an 
agent  purchasing  for  himself;  and  the  Court 
declared  the  assignment  invalid. 

An  annuitant,  selling  under  a  power  of 
sale,  is  a  trustee,  as  regards  the  sale,  for  the 
grantor ;  and  the  agent  for  sale  of  such 
annuitant  is,  equally  with  his  principal, 
affected  with  all  the  disabilities  attaching  to 
a  trustee  purchasing  for  himself. 

Where  money  is  paid  into  court  by  truS" 
tees  under  the  10^11  Fict.c.  96,  the  Court 
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may  either  adjudicate  upan  the  matter  upon 
petition  and  affidavits^  or  may  direct  a  bill 
to  be  filed  if  the  complexity  of  the  case 
require  a  more  formal  proceeding . 

William  Mitchell  Bloye  being  entitled, 
under  the  will  of  his  uncle,  Francis  Bloye, 
to  one-fifth  share  of  the  residuary  estate 
of  the  testator,  subject  to  the  life  interest  of 
Robert  Bloye  therein,  by  a  deed  dated  the 
6th  of  April  1 840,  in  consideration  of  600^., 
granted  to  Elizabeth  Pratt,  her  executors, 
&c.  during  the  joint  lives  of  Elizabeth 
Pratt  and  three  other  persons  therein 
named,  and  the  lives  and  life  of  the  sur- 
vivors and  survivor  of  them,  an  annuity  of 
42/.,  and  by  the  same  deed  assigned  to 
E.  Pratt  his  one-fifth  share  under  the  said 
will ;  with  provisions  for  the  repurchase 
of  the  said  annuity,  and  with  certain  powers 
to  E.  Pratt  for  sale  of  the  said  rever- 
sionary interest  in  case  of  default  in  pay- 
ment of  the  annuity.  W.  M.  Bloye  died 
on  the  4th  of  June  1840,  and  by  his  will, 
dated  the  13th  of  February  1840,  appointed 
his  wife  Ann  Susanna  Bloye  (who  after- 
wards intermarried  with  one  James  Hill- 
man)  and  R.  Sewell,  executors  and  trustees 
of  his  said  will ;  and  thereby,  after  giving  a 
legacy  of  200L  to  his  wife,  he  bequeathed 
all  the  residue  of  his  personal  estate  to  his 
wife  and  R.  Sewell,  upon  certain  trusts 
for  the  benefit  of  his  five  children.  The 
will  was  proved  by  his  widow  alone,  R. 
Sewell  having  renounced  probate,  E.  Pratt, 
the  annuitant,  died  on  the  15th  of  January 
1841,  intestate.  By  deed  dated  the  27Ui 
of  November  1 846,  and  made  between  G. 
Woodman,  as  administratrix  of  E.  Pratt, 
of  the  first  part,  James  Hillman  and  Ann 
Susanna  his  wife,  administratrix  of  W.  M. 
Bloye,  of  the  second  part,  and  William  Lewis 
of  the  third  part,  in  consideration  of  900/. 
paid  by  W.  Lewis,  namely,  679/.  10*.  to 
G.  Woodmaif  as  such  administratrix  and 
by  way  of  re-purchase  of  the  said  annuity, 
and  220/.  10*.  to  J.  Hillman  and  his  wife, 
G.  Woodman,  as  such  administratrix,  at 
the  request  of  J.  Hillman  and  his  wife, 
assigned,  and  J.  Hillman  and  his  wife,  in 
right  of  his  wife  as  such  administratrix, 
assigned  and  confirmed  to  W.  Lewis,  ab- 
solutely, the  said  one-fifth  part  to  which 
W.  M.  Bloye  was  entitled  in  reversion 
under  the  will  of  the  said  Francis  Bloye. 


Robert  Bloye,  the  tenant  for  life,  died,  and 
on  his  death  Tnmdle  and  Lake  the  sur- 
viving trustees  of  Francis  Bloye's  will, 
under  the  10  &  1 1  Vict.  c.  96,  paid  into  court 
to  the  credit  of  **  The  matter  of  the  trusts 
of  Bloye*s  estate,  the  share  of  W.  M.  Bloye,'* 
the  sum  of  1,770/.  1*.  9^/.,  as  and  for 
one-fifth  share  of  the  testator's  residuary 
estate.  In  February  1849  W.  Lewis 
and  W.  Overton  &  D.  Hughes  presented 
a  petition  for  payment  of  the  fund  out  of 
court  to  them,  Messrs.  Overton  &  Hughes 
claiming  title  to  the  fund  under  the  deed 
of  the  27th  of  November  1846,  and  alleg- 
ing that  W.  Lewis  was  a  trustee  for  them. 

The  petition,  after  setting  out  the  above 
facts,  stated  that  in  1846,  the  annuity 
having  fallen  considerably  into  arrear, 
Georgina  Woodman  as  administratrix  of 
E.  Pratt,  under  the  powers  of  sale  contained 
in  the  deed  of  the  6th  of  April  1840,  caused 
the  one -fifth  share  of  W.  Mitchell  Bloye, 
with  the  concurrence  of  Ann  Susanna  Hill- 
man, to  be  put  up  to  sale  by  public  auction 
on  the  19th  of  December  1846,  when  one 
Barker  was  declared  the  purchaser  at  the 
sum  of  900/.  That  in  the  conditions  of 
sale  it  was  stated,  that  the  sale  was  by  the 
order  of  the  administratrix  of  an  annuitant 
under  a  power  of  sale  in  the  annuity  deed  ; 
and  that  Messrs.  OvertQn  &  Hughes  were 
named  as  the  solicitors  of  the  vendors. 
That  at  the  foot  of  one  of  the  particulars 
of  sale  was  a  consent  in  writing  to  such 
sale,  signed  by  Ann  Susanna  Hillman,  in 
the  words  following : — **  To  Messrs.  Turner 
&  Atherton. — I  do  hereby,  as  executrix  of 
the  late  W.  M.  Bloye,  deceased,  authorize 
you  to  sell  the  reversionary  interest  re- 
ferred to  in  this  particular,  for  not  less 
than  900/. ;  and  when  sold,  I  hereby  agree 
out  of  the  purchase- money,  and  in  con- 
sideration of  the  vendor  G.  Woodman, 
administratrix  of  £.  Pratt  the  annuitant, 
consenting  to  the  sale  thereof  at  the  said 
sum  of  900/.,  to  redeem  the  annuity  above 
referred  to,  upon  the  understanding  that 
the  balance  of  the  purchase-money  of  the 
above-mentioned  property,  after  payment 
of  your  and  all  other  charges,  be  paid 
over  to  me  as  such  executrix.  Dated  this 
17th  day  of  September  1846." 

That  Barker  took  some  objections  to 
the  title,  and  that  Messrs.  Overton  & 
Hughes  wishing  to  avoid  the  expense  of  a 
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suit  for  specific  performance,  paid  him 
back  Yob  deposit,  with  interest  and  costs. 
That  Messrs.  Overton  &  Hughes  then 
agreed  to  purchase  the  rerersion  on  their 
joint  account,  at  the  price  of  900/.,  and  to 
take  an  assignment  thereof  to  the  peti- 
tioner, Lewis,  as  a  trustee  for  them ;  and 
that  Ann  Susanna  Hillman  was  apprised  of 
and  consented  to  such  arrangement.  That 
the  deed  of  the  27th  of  November  1846 
was  then  executed;  and  on  the  death  of 
the  tenant  for  life,  the  petitioner,  Lewis, 
applied  to  the  surviving  trustees,  Trundle 
and  Lake,  to  pay  over  to  him  the  said  one 
fifth  share  of  die  residuary  estate;  but 
that  they  declined  so  to  do,  on  the  ground 
of  inadequacy  of  consideration ;  and  that 
the  trustees  had  since  paid  the  same  into 
court. 

The  respondents  were  Mrs.  Hillman  and 
her  husband  and  other  parties  claiming 
under  the  will  of  W.  M.  Bloye.  By  the 
affidavits  filed  in  opposition  it  was  alleged, 
that  in  1846,  the  annuity  being  then  in 
arrear,  Mrs.  Hillman,  who  was  in  poor 
circumstances,  and  whose  present  husband 
was  an  illiterate  person,  being  unable  to 
employ  a  solicitor,  requested  one  Lay, 
a  solicitor's  clerk,  to  arrange  with  Messrs. 
Overton  &  Hughes  as  to  the  settlement  of 
the  arrears ;  that  Messrs.  Overton  &  Hughes 
thereupon  proposed  a  sale  of  the  said  one- 
fifth  share  and  a  repurchase  of  the  annuity ; 
and  Mrs.  Hillman,  believing  the  annuity 
to  be  valid,  and  that  she  could  not  resist 
the  sale,  gave  her  consent  in  writing ;  and 
that  such  written  consent  as  aforesaid  was 
prepared  by  Messrs.  Overton  &  Hughes, 
and  that  she  had  no  other  professional 
advice.  That  some  short  time  after  the 
sale  by  auction,  Messrs.  Overton  &  Hughes 
applied  to  Mrs.  Hillman  to  prove  the  will 
of  her  late  husband ;  and  on  the  4th  of 
November  1846,  at  the  solicitation  of  a 
clerk  of  the  said  firm,  she  went,  accom- 
panied by  the  said  clerk,  to  Doctors  Com- 
mons and  proved  the  will ;  and  the  probate 
thereof  was  immediately  taken  possession 
of  by  Messrs.  Overton  &  Hughes,  and  had 
ever  since  remained  in  their  hands ;  that 
at  a  subsequent  interview  Messrs.  Overton 
&  Hughes  stated  to  Mrs.  Hillman  that 
objections  had  been  taken  to  the  title  by 
Barker,  but  the  nature  of  those  objections 
were  not  specified,  and  Mr.  Hughes  ex- 


pressed an  opinion  that  the  title  was  as 
good  as  could  ordinarily  be  had  in  sales  of 
similar  property.  That  at  the  time  of 
executing  the  deed  of  the  27th  of  Novem- 
ber 1846  Mrs.  Hillman  supposed  that  it 
was  a  deed  to  carry  into  effect  the  sale  by 
auction ;  and  that  the  deed  was  never  read 
over  or  explained  to  Mrs.  Hillman  or  her 
husband  before  the  execution  thereof, 
either  by  Messrs.  Overton  &  Hughes  or  by 
Lay  ;  and  that  neither  Mrs.  Hillman  nor 
her  husband  knew  that  Lewis  or  Messrs. 
Overton  &  Hughes  were  the  purchasers 
until  the  present  petition  was  presented; 
and  that  they  did  not  discover  that  the 
annuity  was  void  for  want  of  a  valid 
memorial  until  in  the  early  part  of  the 
year  1849.  That  Mrs.  Hillman  had  applied 
to  Lay  to  make  an  affidavit  of  the  circum- 
stances relating  to  the  several  transactions 
within  his  knowledge,  but  that  he  had 
altogether  declined  to  do  so. 

By  the  affidavits  in  answer  filed  on  the 
part  of  the  petitioners,  it  was  alleged,  that 
upon  Barker's  objecting  to  the  title,  Messrs. 
Overton  &  Hughes  requested  him  to  wait, 
as  they  thought  they  could  cure  the  defect 
of  the  title  ;  and  that  it  was  not  until  after 
he  had  finally  refused  to  complete  the 
purchase  that  they  determined  themselves 
to  become  the  purchasers  ;  and  that  they 
communicated  that  fact  to  Mrs.  Hillman 
before  the  execution  of  the  deed ;  that, 
previously  thereto,  a  valuation  of  the  re- 
versionary interest  had  been  made  by  two 
actuaries,  amounting  respectively  to  the 
sums  of  1,025/.  and  1,063/.  It  appeared 
also  that  the  property  had  been  valued  by 
Mr.  Morgan,  the  actuary  on  the  part  of 
the  respondents,  at  1,212/. 

The  petition  came  on  to  be  heard,  before 
the  Vice  Chancellor  of  England,  on  the  2nd 
of  March  1849,  when,  the  respondents 
submitting  to  be  bound  by  the  order  made 
upon  the  petition  in  the  same  way  as  if 
a  cross  petition  had  been  presented  by  the 
respondents,  an  order  was  made  that  it 
should  be  referred  to  the  Master  to  tax  the 
costs  of  the  trustees.  Trundle  and  Lake, 
and  that  such  costs,  when  taxed,  should 
be  paid  out  of  the  fund  in  court ;  and  that 
the  residue  of  such  fund  should  be  paid 
to  the  petitioner,  Hughes,  with  the  usual 
directions. 

The  respondents  then  presented  a  pcti- 
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tion  for  a  rehearing,  by  way  of  appeal 
before  the  Lord  Chancellor. 

Pending  the  appeal,  on  the  23rd  of 
March  1849,  the  petitioner,  Hughes,  ob- 
tained payment  of  the  fund  out  of  court 
after  deducting  12/.  5s.  Id,,  the  amount  of 
the  taxed  costs  of  the  trustees. 

The  petition  coming  on  for  rehearing, 

Mr,  Beihell  and  Mr,  Rogers,  for  the 
appellants,  contended  that  Overton  & 
Hughes  throughout  the  transactions  had 
acted  as  the  solicitors  of  Mrs.  Hillman, 
and,  as  such,  were  under  an  obligation  to 
inform  her  that  the  annuity  deed  was  void  ; 
and  that  she  was  only  bound  to  repay  the 
purchase-money,  vrith  interest  at  4/.  per 
cent.,  after  taking  credit  for  the  sums  paid  by 
the  grantor ;  and  that  the  concealment  of 
this  fact,  and  also  of  the  fact  that  they 
themselves  were  the  purchasers  ^om  their 
own  client,  was  a  sufficient  ground  for 
annulling  the  deed  of  the  27th  of  Novem- 
ber 1846. 

Mr,  Stuart  and  Mr,  Lovell,  contra. 

Nov,  10. — The  Lord  Chancellor. — ^A 
careful  perusal  of  the  affidavits  and  docu- 
ments in  this  case  has  only  served  to  con- 
firm the  impression  I  entertained  at  the 
hearing.  The  Vice  Chancellor  seems  to 
have  assumed  that  this  question  turned 
upon  its  being  a  purchase  of  a  reversionary 
interest,  and  therefore  he  proceeded  to 
inquire  into  the  price  given  ;  but  the  view 
that  I  take  of  this  case  makes  that  ques- 
tion quite  immaterial ;  but  at  the  same 
time  I  must  observe,  that  if  it  were  neces- 
sary to  shew  adequacy  of  consideration, 
I  think  the  parties  have  entirely  failed  in 
proving  that  proposition.  But  it  is  unne- 
cessary that  I  should  deal  with  that  ques- 
tion, for  if  it  had  been  a  purchase  of  an 
interest  in  possession,  instead  of  a  rever- 
sionary interest,  the  conclusion  to  which 
I  have  come  would  have  been  precisely 
the  same.  Now,  the  facts  of  the  case, 
except  upon  one  or  two  points,  are  very 
short  and  simple.  A  person,  being  entitled 
to  an  interest  in  certain  property,  grants  an 
annuity,  with  a  power  of  sde  over  the  pro- 
perty, for  the  purpose  of  answering  any 
arrears  that  might  arise  from  default  in 
payment  of  the  annuity.  The  grantor  dies, 
and  his    interest  is   represented    by   his 


administratrix.     The  power  of  sale  being 
only  for  the  purpose  of  securing  what  might 
be  due  upon  the  annuity,  whatever  surplus 
might  arise  upon  a  sale  would  belong  to 
the  grantor  of  the  annuity ;  the  security 
not  being  a  mortgage,  but  a  charge  or 
inciunbrance  on  the  property ;  which  was 
liable,  therefore,  in  the  first  instance,  to 
payment  of  the  charge,  and  subject  thereto, 
the  surplus  would  belong  to  the  original 
owner.     Now,  it  is  quite  clear  that,  in  the 
first  instance,   the  intention   was  to  sell 
under  the  power  in  the  annuity  deed ;  the 
particulars  and  conditions  of  sale  on  the 
face   of  them  shew   that.      Without  any 
question,  Messrs.  Overton  &  Hughes  were 
the  solicitors  and  agents  of  the  annuitant 
or  her  representative  for  the  purpose  of 
effecting  this  sale  ;  they  have  the  conduct 
of  the  sale ;  they  appoint  the  auctioneer. 
But  before   the   sale  took   place,  it  very 
naturally  occurred  to  them,  that  the  con- 
currence of  the  personal  representative  of 
the  grantor  in   the   sale  would  probably 
much  facilitate  the  sale,  and  render  it  more 
advantageous.     On  the  17th  of  December, 
therefore,  we  find  a  written  memorandum 
on  the  conditions  of  sale,  by  which  the 
person  entitled  to  become  such  personal 
representative,  and  who  afterwards  became 
so,  agrees  to  join  in  the  sale ;  and  that 
memorandum   is    most  important  in   the 
consideration  of  the  present  case.      That 
memorandum   was  procured   from  her  by 
Messrs.  Overton  &  Hughes  ;  and  no  com- 
plaint can  be  made  that  the  owner  of  a 
frind  subject  to  a  charge  should  join  in  the 
sale  with  an  incumbrancer  having  power 
to  sell.     Having  then  procured  her  con- 
currence  in  the   character   of  executrix, 
Messrs.  Overton  &  Hughes,  after  the  auc- 
tion and  in  prosecution  of  the  same  plan, 
took  steps  for  investing  her  with  the  cha- 
racter of  executrix  which  she  had  so  as- 
sumed.    They  take  her  to  Doctors  Com- 
mons, they  prepare  the  necessary  affidavit, 
for  the  purpose  of  investing  her  with  the 
authority  she  had  assumed  at  the  sale. 

Now,  what  was  the  sale  which  took  place 
under  these  printed  particulars,  with  the 
addition  of  this  authority  or  agreement  ? 
It  was  a  sale  of  the  whole  interest  dis- 
charged, in  fact,  from  the  incumbrance  ;  as 
between  the  grantor  and  grantee  of  the 
charge  or  their  respective  representatives. 
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it  had  been  agreed  in  what  manner  and 
proportions  the  fund  was  to  be  applied  and 
divided  for  the  purpose  of  paying  off  the 
charge,  and  pa3ring  the  surplus  to  the  re- 
presentative of  die  grantor ;  but,  as  between 
the  vendor  and  purchaser,  it  was  the  sale  of 
the  two  interests  by  a  joint  authority  g^ven 
to  the  auctioneers  through  the  intervention 
of  Messrs.  Overton  &  Hughes.  These  facts 
being  ascertained,  how  is  it  possible  to  say, 
that  Messrs.  Overton  &  Hughes  were  not 
the  agents  of  the  grantor  for  the  purposes 
of  the  sale  ?  They  were  the  agents  for  sale 
under  the  joint  authority  of  the  grantor 
and  the  grantee.     Being  then  such  agents 
for  sale,  it  is  not  and  it  cannot  for  a  moment 
be  contended  that  they  could  become  pur- 
chasers :  at  least,  not  without  full  explana^ 
tion  to  the  parties  interested,  and  putting 
them  into  possession  of  all  the  facts  within 
their  own  knowledge,  and  especially  the 
fact  that  they  were  to  become  purchasers 
themselves.     I  do  not  say  to  what  extent 
parties  may  or  may  not  deal  with  property 
as  to  which  they  know  all  the  facts ;  but, 
beyond  all  question  agents  and  solicitors 
could  not  surreptitiously,  that  is,  without 
the  knowledge  of  their  principals,  become 
pfurchasers.     The  decision  in  Woodhouse  v. 
Meredith  {I)  precludes  all  questions  upon 
that  point.     But  supposing  it  to  be  a  sale 
merely  by  the  annuitant  under  the  power  of 
sale.    A  party  who  proceeds  under  a  power 
of  sale  is  a  trustee  for  that  sale :  he  is  not 
selling  only  for  himself,  but  also  for  those 
to  whom  the  property  belongs :  after  satis- 
faction of  his  own  charge,  he  is  a  trustee  of 
the  surplus  and  bound  to  account  for  it. 
If  then  Messrs.  Overton  &  Hughes  were 
simply  the  agents  of  the  annuitant,  and 
the  annuitant,  being  the  trustee  for  sale, 
was  incapacitated  from  selling  to  himself, 
how  can   the   agent   do   that   which    his 
principal    is   incapacitated   from    doing  ? 
The  question  arose  (and  I  am  not  aware 
that  it  has  ever  been  the  subject  of  decision) 
as  matter  of  observation  by  Lord  Eldon 
in  the  case  of  Doumes  v.  Grazehrook  (2), 
There  Lord  Eldon  laid  it  down,  not  as  a 
new  proposition,  but  as  a  necessary  result 
of  the  doctrine  of  the  Court,  that  an  incum- 


(1)  IJ.  &W.  205. 
(3)  S  Mer.  200. 


brancer  with  a  power  of  sale  was,  in  the 
first  instance,  a  trustee  for  sale,  and  being 
such  was  affected  with  all  the  disability  of 
purchasing  attaching  to  any  other  trus- 
tee.    That  case  did  not  call  for  any  other 
decision ;  but  Lord  Eldon  alludes  to  the 
fiurt  of  an  attorney  purchasing,  and  he  asks 
a  question  in  the  way  in  which  those,  who 
were  fEtmiliar  with  the  mode  of  Lord  Eldon 
putting  a  question  of  that  sort,  well  knew 
what  answer  he  would  have  given  if  he  had 
been  called  upon   to  answer  it,   whether 
the  attorney  could  do  that  which  his  prin- 
cipal could  not  ?   Whether  a  party,  incapa- 
citated from  purchasing  can  employ  an 
agent  to  do  that  which  he  could  not  do 
hunself  ?     And  whether  that  agent  had  a 
power  to  purchase  which  his  principal  had 
not  ?     The  distinction  would  be  most  ab- 
surd.    Why  is  a  trustee  not  permitted  to 
purchase  ?  A  trustee  for  sale  is  bound  to 
get  the  best  price  for  the  property  to  be 
sold  that  he  can ;  but,  as  purdiaser,  he  is 
interested  in  getting  the  property  at  the 
lowest  price  he  can.    The  Court,  therefore, 
will  not  allow  a  party  to  put  himself  in  a 
situation  where  his  interest  conflicts  with 
his  duty.     Now,  practically,  the  agent  is 
the  party  who  conducts  the  sale.  In  ninety- 
nine  cases  out  of  a  hundred  the  principal 
merely  directs   the  sale,  and  then  takes 
no  further  part  in  it ;  but  the  solicitor,  or 
auctioneer,  or  whoever  the  agent  may  be, 
has  the  conduct  of  the  sale,  and  is  the  party 
on  whose  exertions  the  result  of  the  sale  is 
to  depend ;  therefore,  it  would  be  an  absurd 
distinction  to  say,  though  the  principal  is 
incapacitated,  the  agent  is  not;  the  reason 
of  the  rule  applying  much  more  forcibly 
to  the  agent  than  to  the  principal.     I  am 
clearly  of  opinion  that  die   sfde  was  on 
behalf  of  Mrs.  Hillman,  who  was  one  of 
the  vendors ;  but  if  that  were  not  so,  the 
sale  unquestionably  was  on  behalf  of  the 
annuitant,   whose    solicitors    and    agents 
Messrs.  Overton  &  Hughes  were.     Now, 
these  solicitors  ultimately  became  the  pur- 
chasers.     Barker,   who  had  become  the 
purchaser,  objected  to  the  title,  and  was 
desirous  of  being  off.     Messrs.  Overton  & 
Hughes  requested  him  to  wait  a  little,  to  see 
if  they  could  obviate  his  objection.  Why, 
if  they  intended  to  purchase  for  themselves, 
they  did  not  take  advantage  of  Barker's 
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desire  to  be  off,  is  not  very  easy  to  be 
explained,  and  that  is  the  only  part  of  the 
case  upon  the  evidence  that  remains  in 
obscurity;  namely,  why  they  should  be 
anxious  to  get  Barker  to  complete,  if  they 
thought  they  might  become  the  purchasers 
of  a  property  at  the  sum  of  900/.,  which 
was  worth  more  than  that  sum  ?  However, 
that  does  not  touch  the  merits  of  the  case 
between  them  and  Mrs.  Hillman.  Then, 
having  obtained  from  the  purchaser  his 
relinquishment  of  the  purchase,  they  say, 
that  then,  and  not  till  then,  did  they  deter- 
mine and  agree  among  themselves  to  be- 
come the  purchasers  of  the  property  for 
9002.  They  say  that  this  fact  was  com- 
municated by  them  to  Mrs.  Hillman, 
and  that  she,  with  the  advice  of  Lay, 
concurred.  Now,  if  I  could  give  credit  to 
that  statement,  it  would  be  a  matter  on 
which  the  transaction  would  in  a  great 
measure  turn ;  but  they  do  not  say  how 
the  communication  was  made.  Was  it  in 
writing,  or  by  word  of  mouth,  or  through 
the  intervention  of  Lay  ?  We  are  not  told 
how  it  was  made.  Mrs.  Hillman  positively 
denies  that  it  was  ever  or  in  any  way  made. 
If  it  was  oath  against  oath  I  could  not  act 
upon  it,  at  least,  in  affirmance  of  their 
statement ;  but  what  took  place  when  the 
parties  met  to  execute  the  deed  (as  appears 
from  Mrs.  Hillman'saffidavit,  which  Messrs. 
Overton  &  Hughes  have  used,  and  there- 
fore must  abide  by)  shews  a  state  of  things 
inconsistent  with  the  fact  of  their  having 
communicated  to  her  their  intention  of 
becoming  purchasers  themselves  :  for  they 
told  her  that  the  property  was  still  for  sale. 
That  shews  that  the  communication  alleged 
by  the  petitioners  did  not  take  place,  and 
in  terms  negatives  the  case  they  have  made 
at  the  bar.  Now,  I  think,  enough  has  been 
said,  and  I  am  unwilling  to  say  more  than 
is  necessary  for  disposing  of  this  case ;  but 
looking  at  the  fact  that,  according  to  my 
view,  Messrs.  Overton  &  Hughes  were  not 
in  a  situation  to  become  purchasers  without 
a  full  disclosure  of  all  the  circumstances 
relating  to  the  property  and  the  evidence 
of  its  value,  and  looking  at  the  reasons  on 
which  I  totally  disregard  their  statement  that 
they  had  communicated  the  fact  to  Mrs. 
Hillman,  and  that  after  full  explanation 
she  agreed  to  deal  with  them  as  purchasers; 


and  also  at  the  deed  which  they  prepared 
and  tendered  for  her  execution,  I  think 
their  whole  case  is  negatived.  If  all  was 
known  and  agreed  upon,  why  was  such  a 
deed  prepared  ?  A  true  recital  of  the  trans- 
action in  the  deed  would  have  bettered 
their  title, — at  least  the  case  would  have 
been  free  from  the  imputation  of  suppres- 
sion. But  the  deed  recites  Lewis  as  the 
purchaser,  without  any  allusion  to  them- 
selves as  the  parties  beneficially  interested. 
When  I  look  therefore  at  the  deed,  at  Mrs. 
Hillman's  evidence,  at  the  conduct  of  the 
parties,  I  must  consider  the  statement  of 
Mrs.  Hillman's  knowledge  and  concurrence 
as  altogether  contrary  to  the  fact.  Here, 
then,  we  have  the  case  of  agents  for  sale, 
solicitors  employed  for  the  purpose  of 
sale,  surreptitiously,  clandestinely,  and 
by  suppression  and  misrepresentation  of 
facts,  endeavouring  to  become  purchasers 
for  themselves,  and  obtaining  a  con-, 
veyance  for  themselves  to  an  assignee 
apparently  represented  as  the  real  pur- 
chaser. It  is  sufficient  simply  to  state  the 
proposition  to  shew  that  this  transaction 
cannot  stand  for  a  moment  in  a  court  of 
equity  :  and  if  I  had  been  able  to  collect 
these  £[u;ts  with  that  degree  of  certainty 
with  which  it  is  the  duty  of  the  Court  to 
ascertain  them,  before  it  disposes  of  pro- 
perty, and  more  especially  when  the  deci- 
sion involves  the  conduct  of  the  parties 
concerned  in  the  transaction,  many  hours 
of  this  discussion  might  have  been  saved. 
The  case,  as  I  view  it,  is  completely  made 
out  against  these  proposed  purchasers ; 
but  the  difficulty  is  as  to  the  mode  of  carry- 
ing out  the  result.  There  is  nothing  in 
court  but  this  petition.  The  parties,  from 
a  laudable  motive  of  saving  expense,  have 
agreed  that  the  question  should  be  dis- 
cussed and  decided  on  this  petition,  which 
asks  payment  out  of  the  fund.  So  far  as 
the  object  of  the  petition  goes,  it  is  easy 
enough  to  deal  with  it.  The  petitioners 
have  not  made  out  their  case,  and  therefore 
the  money  must  be  brought  back  into 
court.  But  that  is  not  all ;  Mrs.  Hillman 
is  entitled  to  have  something  on  the  records 
of  the  Court  to  shew  that  the  Court  has  by 
the  consent  of  both  parties  adjudicated  on 
the  matter  of  right  between  them.  That 
consent  includes  in  it  the  consent  that  the 
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Court  sbonld  make  such  an  order  as  will 
meet  that  object.  For  that  purpose  I  pro- 
pose, in  ordering  the  money  back,  to  recite 
the  grounds  of  my  decision,  and  to  declare 
that  the  deed  under  which  the  petitioners 
claim  is  a  deed  which  the  Court  cannot  act 
upon,  and  which  ought  to  be  set  aside  as 
between  the  petitioners  and  Mrs.  Hillman. 
That  would  be  the  declaration  if  a  bill  had 
been  filed  for  that  purpose ;  and  it  is  neces- 
sary that  the  record  here  should  contain 
such  a  declaration  in  order  to  clear  Mrs. 
Hillman's  title  of  any  question  that  may 
hereafter  be  raised  on  behalf  of  Messrs. 
Overton  &  Hughes.  I  think,  therefore,  that 
the  prefacing  Uie  order  with  such  a  declara- 
tion, shewing  the  grounds  on  which  the  fund 
is  ordered  back,  the  decision  to  which  I  have 
come,  and  the  relative  situation  of  the 
parties,  would  meet  the  justice  of  the  case. 
It  will  be  quite  open  then  for  Messrs. 
Overton  &  Hughes  to  make  such  case  as  they 
can,  as  to  the  mode  in  which  they  have  dealt 
with  the  incumbrance,  on  the  supposition 
that  Uiey  were  to  become  the  purchasers, 
lliat  is  a  different  matter ;  and,  the  fund 
being  brought  back  into  court,  that  question 
may  be  discussed  either  on  the  application 
of  Mrs.  Hillman  for  the  fund,  or  on  the 
application  of  the  present  petitioners  on  a 
different  ground  of  title :  and  there  will  be 
liberty  to  them  to  make  such  application  as 
they  may  be  advised. 

Now,  one  word  as   to   the  proceedings 

Under  this  act  of  parliament.     This  act  has 

been  much  complained  of,  as  destroying  the 

juriadiction  of  the  Court,  and  giving  the 

0>urt  the  power  of  doing  that,  without  an 

investigation  of  the  merits,  which  could  not 

have  been  done  independently  of  the  act.  But 

oil   the  act  of  parliament  has  done  is,  to 

facilitate  the  getting  of  the  money  into  court. 

In  many  cases  it  saves  the  expense  of  a  suit, 

t.he  expense  of  appointing  new  trustees,  and 

^e  dilatory  and  expensive  proceedings  of 

obtaining  an  order  for  the  payment  of  the 

money  into  court  upon  the  answer  of  the 

trustees.     But  the  money  being  once  in 

court,  it  is  there  subject  to  be  dealt  with  as 

if  brought  in  in  any  other  way.  If  there  were 

matter  of  great  doubt  or  difficulty  the  Court 

would  direct  a  bill  to  be  filed ;  but,  if  it 

were  a  matter  which  the  Court  could  safely 

dispose  of  on  petition,  the  Court  would  so 


deal  with  it  in  order  to  save  the  expense  of 
a  suit.  The  machinery  by  which  the  money 
comes  into  court  makes  no  difference  ;  the 
mode  of  adjudicating  upon  the  rights  of  the 
parties  remains  the  same.  In  the  present 
case,  however  desirable  it  may  be  as  between 
individuals  to  save  expense,  it  is  to  be  re- 
gretted that  the  Court  has  to  deal  with  it 
without  any  counter  proceeding  even  by 
way  of  cross  petition. 

This  course  has  been  adopted  by  the 
parties  to  save  expense ;  but  if  the  Court 
permits  that  course  to  be  adopted  too  readily, 
a  very  loose  mode  of  proceeding  may  be 
introduced,  injurious  to  the  practice  of  the 
Court.  I  would  much  rather  have  had  to 
dispose  of  this  question  in  a  suit,  and  more 
especially  as  this  petition  does  not  directly 
raise  the  question  whether  Mrs.  Hillman  is 
entitled  to  have  the  deed  set  aside.  But, 
nevertheless,  the  parties,  have,  by  consent, 
given  the  Court  jurisdiction,  though  I  doubt 
much  whether  it  is  generally  safe  where 
questions  of  this  sort  are  raised,  to  adjudi- 
cate upon  a  state  of  circumstances  dependent 
upon  affidavits.  You  have,  indeed,  the 
evidence  of  both  parties,  telling  their  own 
story,  from  which  you  may  perhaps  be  able 
to  draw  a  tolerably  safe  conclusion  ;  but 
the  great  defect  of  this  mode  of  proceeding 
is  the  want  of  power  to  compel  the  testimony 
of  an  unwilling  witness.  And  this  very 
difficulty  has  arisen  here  in  the  case  of  Lay, 
who  has  refused  to  make  an  affidavit  on 
the  part  of  Mrs.  Hillman.  But  taking  the 
case  out  of  the  mouths  of  the  parties  them- 
selves, I  think  it  hardly  probable  that  the 
petitioners  would  be  able  to  mend  their 
case  by  further  evidence.  That  removes 
any  anxiety  as  to  a  miscarriage  in  conse- 
quence of  my  having  adopted  the  course  of 
proceeding  which  the  parties  have  chosen 
for  themselves.  The  order  will  be  to  re- 
verse the  order  of  the  Vice  Chancellor,  and 
dismiss  the  petition,  with  costs,  declare  the 
deed  of  the  27th  of  November  1846  invalid 
as  an  assignment  of  the  appellants'  rever- 
sionary interest  to  the  petitioners;  and 
order  the  repayment  of  the  fund  into 
court ;  the  same  not  to  be  paid  out  again 
without  notice  to  the  petitioners;  and  all 
parties  to  be  at  liberty  to  make  such  appli- 
cation as  they  may  be  advised. 
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Lunacy — Committee,  Removal  of —  Un^ 
intentional  Mismanagement  of  Estate  -*- 
Practice — 13*^  Order  in  Lunacy  of  October 
1842 — Attendance  of  Infant  Heir  without 
legal  Guardian. 

The  residence  of  a  committee  at  a  great 
distance  from  the  lunatic  and  his  estate  is 
not  per  se  a  disqualification  for  the  office. 

The  I3th  General  Order  in  Lunacy  of 
October  1842  enables  the  Master  to  institute 
inquiries  and  report  thereon  without  a  pre- 
vious order  of  reference  for  that  purpose ; 
but  such  report  requires  the  sanction  of  the 
Great  Seal  before  it  can  be  acted  upon. 

Where  the  committees  of  a  lunatic,  acting 
with  the  sanction  of  the  Master,  but  (by 
mistake)  without  the  authority  of  the  Great 
Seal,  had  expended  large  sums  in  improving 
the  estate,  and  had  done  other  acts  of  an 
important  character,  the  Court  refused  to 
discharge  the  committees,  or  to  direct  a 
reference  at  their  cost  to  inquire  as  to  the 
propriety  of  such  acts,  no  mala  fides  being 
shewn,  and  no  improper  items  being  pointed 
out  in  the  accounts  which  had  been  passed  by 
the  Master. 

In  proceedings  in  Lunacy,  the  attendance 
of  the  heir-at-law  is  required,  not  for  the 
protection  of  his  own  interest,  but  for  the 
protection  of  the  lunatic. 

Where  an  infant  heiress^at-law,  residing 
with  her  mother,  a  widow,  was  represented 
before  the  Master  by  her  mother* s  solicitor, 
and  the  accounts  had  been  regularly  passed, 
the  Court  refused,  on  thepetition  of  the  heiress- 
at-law,  to  re-open  the  accounts  on  the  sole 
objection,  that  the  heiress  at  the  time  of 
passing  such  accounts  had  no  legal  guardian 
appointed. 

This  was  a  petition  presented  by  Eliza- 
betli  Caroline  Brown,  an  infant,  the  heiress 
at-law  and  sole  next-of-kin  of  the  lunatic 
John  Brown,  by  Elisabeth  Mary  Heselton, 
her  mother,  in  the  petition  described  as 
•*her  guardian  appointed  by  the  High 
Court  of  Chancery";  and  it  prayed  that 
R.  H.  Jones  and  S.  H.  Thompson,  the 
committees  appointed  under  the  lunacy  of 
the  person  and  estate,  might  be  discharged 
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fh)m  their  offices,  and  for  a  reference  to 
the  Master  to  appoint  other  fit  and  proper 
persons  as  committees  of  the  person  and 
estate  of  the  lunatic,  and  to  approve  of  a 
scheme  for  the  future  management  of  the 
lunatic  and  his  estate;  and  that  the 
Master's  reports  on  the  first,  second,  third 
and  fourth  accounts  in  the  petition  men- 
tioned might  be  taken  off  tiie  file ;  and 
that  the  accounts  for  the  years  1848, 1844, 
1845  and  1846,  might  be  re-opened  and 
re-passed  before  the  petitioner;  and  that 
the  costs  of  this  application  and  consequent 
thereon  might  be  paid  by  the  two  com- 
mittees. 

It  appeared  that  in  the  year  1828, 
the  lunatic  J.  Brown  had  been  placed 
by  his  father  W.  Brown  in  a  private 
establishment  near  York.  W.  Brown  the 
father  died  in  1838,  possessed  of  consider- 
able real  and  personal  estate,  and  by  his 
will  dated  in  1833,  he  devised  and  be- 
queathed his  real  and  personal  property 
upon  certain  trusts  for  the  benefit  of  his 
two  only  children,  C.  E.  Brown  and  J. 
Brown,  the  lunatic  ;  and,  referring  to  the 
incapacity  of  his  son  J.  Brown,  he  appointed 
R.  H.  Jones  and  S.  H.  Thompson,  the 
executors  and  trustees  of  his  will,  the 
guardians  of  J.  Brown  and  of  his  estate. 
C.  E.  Brown  died  in  October  1838,  leav- 
ing an  only  child,  the  petitioner,  who  was 
the  heiress-at-law  and  sole  next-of-kin  of 
J.  Brown,  and  was  then  of  the  age  of  five 
years  or  thereabouts,  and  his  '^e  £.  M. 
Brown,  who,  in  April  1846,  intermarried 
with  J.  Heselton.  In  1839  a  commission 
of  lunacy  was  issued  against  J.  Brown 
upon  the  petition  of  E.  M.  Brown ;  under 
which  J.  Brown  was  found  to  have  been  of 
unsound  mind  since  the  1st  of  August 
1828.  Upon  that  proceeding  Mr.  Wood 
was  the  solicitor  employed  by  £.  M. 
Brown  and  also  by  Jones  and  Thompson. 
By  an  order  of  the  Lord  Chancellor,  made 
in  the  lunacy  in  Februry  1840,  on  the 
joint  petition  of  E.  M.  Brown,  and  Jones 
and  Thompson,  the  two  latter  persons  were 
appointed  committees  of  the  person  and 
estate  of  the  lunatic.  By  the  report  of  the 
Master  in  Lunacy,  dated  in  1842,  it  was 
found  that  the  clear  income  of  the  estate 
of  the  lunatic  for  the  year  ending  1840  was 
1,300/. ;    that  460/.  would   be  a  prop«: 
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annual  sum  for  his  maintenance ;  and  that 
a  certain  other  sum  should  he  idlowed  for 
the  purchase  of  a  cairiage,  &c.  for  his  use ; 
and  that  it  would  he  proper  that  he  should 
occasionally  he  allowed  to  go  on  a  visit  to 
Scarborough  or  Harrowgate,  or  to  his  own 
estate  at  Ormsby.     That  report  was  con- 
firmed by  the  Lord  Chancellor ;    and  it 
was  ordered  that  the  committees  in  passing 
their  accounts  should  be  allowed  a  sum, 
not  exceeding  100/.  annually,  for  the  pur- 
poses of  such  visits.     On  the  4th  of  May 
1846,  being  shortly  after  the  marriage  of 
£.  M.  Brown  with  Mr.  Heselton,  a  bill 
was  filed,  on  behalf  of  the  petitioner,  by 
R.  H.  Jones,  as  her  next  fiiiend,  seeking 
amongst  other  things  the  appointment  of 
a  guardian  to  the  petitioner;    and  after 
some  contest,  Mrs.  Heselton,  the  mother, 
was   appointed  guardian.      The   petition 
allied  various   acts  of  misconduct  and 
irregularity,  and  extravagant  and    unau- 
thorized expenditure  on  th^  part  of  the 
committees   as  ground  for  their  removal 
and  for  opening  the  accounts ;  as  that  the 
committees,  who  were  bankers  at  Liverpool, 
resided  100  miles  from  the  limatic's  estates, 
and  seldom  visited  the  lunatic  ;  that  they 
had  appointed  a  person    of  the  name  of 
Taylor,  who  resided  at  a  distance  of  146 
miles,  at  a  salary  of  100/.  a-year  to  manage 
the  estates  and  collect  the  rents  ;  that  they 
had  expended  large   sums  of  money  in 
establishing  a  tilery  upon  the  estates,  and 
in  draining,  and  had  paid  a  sum  of  50/.  a-year 
to  a  resident  manager  of  these  works  ;  that 
they  had  cut  down  timber  to  a  great  extent, 
and  had  consented  to  an  act  of  parliament 
authorizing  a  railway  to  pass  through  the 
estates,  and  had  sold  some   part  of  the 
estate  for  the  purposes  of  the  railway ;  and 
that  all  these  acts  had  been  done  without 
the  sanction  of  the  Lord  Chancellor ;  and 
that  the  lunatic  had  never  been  taken  to 
Scarborough   or  any  other  place  for  his 
amusement  since  the   date   of  the   order 
in  1842  ;  that  neither  the  petitioner  nor  her 
guardian  had  ever  been  consulted,  as  to 
the  management  of  the  lunatic's  property, 
down  to  Uie  year  1847 ;  and  that  on  the 
taking  of  the  accounts  before  the  Master, 
Mr.  Wood,  the  solicitor,  had  represented 
himself  as  appearing  for  the   petitioner 
without  authority. 

From  the  evidence  of  the  respondents 
New  Serifs,  XIX^Chanc. 


it  appeared,  that  the  acts  of  the  committees 
complained  of  in  the  management  of  the 
estates,  were,  in  every  instance,  done 
with  the  sanction  of  the  Master,  and  had 
proved  beneficial  to  the  estate  ;  and  that 
the  committees  never  understood  from  the 
Master,  or  were  aware,  that  it  was  necessary 
for  them  to  obtain  the  sanction  of  the  Lord 
Chancellor  before  acting  upon  the  Master's 
report ;  and  that  the  physician  attending 
upon  the  lunatic  had  advised  that  it  would 
not  be  beneficial  to  him  to  be  taken  to 
Scarborough  or  other  places  of  amusement. 
It  was  proved  also  that  Mr.  Wood  had,  on 
several  occasions  from  1838  to  1846,  acted 
as  the  solicitor  of  Mrs.  Heselton,  the  mo- 
ther, as  well  in  regard  to  her  private  afiairs 
as  in  the  lunacy ;  and  that  the  petitioner 
had  always  resided  with  her  mother. 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  FolleU, 
for  the  petitioner,  contended  that,  assuming 
that  the  acts  of  the  committees  were  ex- 
cusable, on  the  ground  that  they  had  the 
sanction  of  the  Master,  yet  that  they  re- 
quired the  sanction  of  the  Lord  Chancellor 
to  justify  them.  On  this  ground,  and 
also  on  the  ground  that  the  infant  heiress, 
who  was  the  only  person  %  interested  in 
checking  the  accounts,  was  not  represented 
before  the  Master,  the  accounts  must 
be  reopened  and  repassed,  at  the  expense 
of  the  committees ;  that  the  distant  resi- 
dence of  the  committees  disqualified  them 
from  exercising  personal  care  and  attention 
towards  the  lunatic ;  and  that  they  had 
neglected  their  duty  in  that  respect,  by 
not  allowing  him  to  enjoy  the  benefits 
provided  for  his  amusement  by  the  order 
of  1842. 

Mr,  Roundell  Palmer  and  Mr.  Prior ^  for 
the  respondents. — No  legal  or  testamentary 
guardian  of  ^he  infant  existing,  the  com- 
mittees were  justified  in  presuming  that 
Mr.  Wood  properly  represented  her  under 
the  authority  of  the  mother,  for  whom  he 
had  acted  throughout  as  her  solicitor ;  that 
as  to  the  management  of  the  estate,  it  had 
proved  to  have  been  beneficial,  and  was 
done  under  competent  advice  and  with  the 
sanction  of  the  Master,  and  that  the  only 
thing  that  could  be  alleged  against  the 
committees  was,  that  they  were  ignorant 
of  the  practice  of  this  court ;  that  the 
distance  of  their  residence  would  not  dis- 
qualify them  for  their  ofiice,  as  they  were 
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persons  of  the  highest  character,  and  had 
been   appointed   by  the   father*s   will   as 
guardians  of  the  lunatic. 
Mr.  Bethell  replied. 

May  4, — The  Lord  Chancellor. — The 
most  important  part  of  this  case,  as  far  as 
concerns  individuals,  is  that  against  the 
committees.  By  the  father  they  were 
appointed  executors  and  trustees  of  his 
will,  and  were  by  the  Court  appointed 
committees  of  the  person  and  estate  of 
the  lunatic,  with  the  approbation  of  Mrs. 
Heselton  (then  Brown),  the  mother  of  the 
heiress-at-law  and  sole  next-of-kin.  As 
against  them  nothing  is  proved  in  respect 
of  corrupt  conduct  or  malversation  in  their 
office;  but,  on  the  contrary,  there  has 
been  an  extremely  judicious  management 
of  the  estate,  though  accompanied  with 
great  irregularity  of  practice,  for  which,  as  I 
think,  they  are  not  responsible  at  all.  But 
it  is  alleged  that  they  are  improper  persons 
to  be  committees,  because  they  reside  at  a 
distance  from  the  estate ;  that,  per  se,  is 
not  a  ground  for  their  discharge.  They 
were  persons  evidently  high  in  the  con- 
fidence of  the  family,  and  were  appointed 
conunittees  with  the  consent  of  the  person, 
whom  I  must  suppose  to  be  the  mover  in 
this  petition,  and  who  puts  herself  forward 
by  the  description  of  "  Elizabeth  M.  Hesel- 
ton, her  guardian  appointed  by  the  High 
Court  of  Chancery :"  a  very  unnecessary 
description.  But  if  they  are  not  proper 
persons,  am  I  to  discharge  committees  with 
costs,  as  guilty  of  misconduct,  because  they 
are  not  resident  near  the  estate  ?  It  might 
be  ground  for  reference  to  the  Master  as  to 
the  propriety  of  the  appointment,  but  cer- 
tainly not  for  their  discharge.  It  is  not 
necessary  to  qualify  a  person  to  be  the 
committee  of  landed  estates  that  he  should 
be  an  agriculturist  or  acquainted  with  all 
the  detmls  of  the  management  of  land. 
Here  they  employed  a  competent  person 
to  superintend  the  management  of  the 
estate,  and  also  a  sub- agent,  both  at  cer- 
tain annual  salaries.  That  may  or  may 
not  be  a  prudent  management  of  the  pro- 
perty ;  it  may  be  attended  with  a  greater 
measure  of  expense  than  is  absolutely  ne- 
cessary ;  but  the  ground  of  the  present 
application  is  the  supposed  misconduct  of 
the  committees.    There  is  no  proof  of  such 


misconduct ;  but  I  find  rather  a  very  pm- 
dent  and  discreet  management  of  the  pro- 
perty. It  is  true  that  they  had  no  authority 
to  do  what  they  had  done ;  but  the  ex- 
penditure is  such  as  any  prudent  proprietor 
of  an  estate  would  have  made,  namely, 
in  thorough-draining  the  land  under  the 
inspection  of  a  competent  agent.  As 
to  the  greater  part  of  the  transactions, 
I  find  by  the  ^davits  and  the  memo- 
randa that  they  were  not  only  enter- 
tained but  sanctioned  by  the  Master. 
I  cannot,  under  these  circumstances,  im- 
pute to  the  committees  misconduct,  because 
they  were  not  better  acquainted  with 
the  rules  of  the  court  as  to  the  manage- 
ment of  the  lunatic's  property.  Mr.  Wood, 
the  solicitor,  it  is  clear,  had  die  sanction  of 
the  Master  from  first  to  last. 

One  other  allegation  is,  that  an  act  of 
parliament  was  obtained  with  the  con- 
currence and  consent  of  the  committees, 
by  which  act. the  mode  was  regulated  in 
which  a  railway  company  should  pass 
through  and  acquire  part  of  the  lands. 
The  committees  were  not  authorized  to 
do  this :  if  they  had  done  it  wilfully,  it 
would  be  misconduct;  if  ignorantly,  much 
to  be  regretted.  They  laid  the  case  before 
the  Master  and  obtained  his  sanction  to 
their  giving  assent  to  the  act.  I  cannot, 
then,  blame  them  for  having  acted  under 
his  sanction.  It  was  said  there  was  some 
General  Order  applicable  to  this  case ;  but 
none  was  referred  to  except  the  Idth  Order 
in  Lunacy  of  the  27th  of  October  1842(1). 
— [His  Lordship  read  the  Order.]  A  very 
distinct  rule  is  there  laid  down.  That 
provision  was  introduced  to  save  the 
expense  of  applications  quite  of  course, 
seeking  references  to  the  Master  to  nmke 
certain  inquiries.  The  object  was  to 
save  the  expense  of  the  first  order;  but 
after  that  order  the  Master,  as  to  juris- 
diction, was  in  precisely  the  same  posi- 
tion as  to  authority  as  before.  He 
could  make  the  inquiry  and  report  without 
special  authority ;  but  his  report  was  to  be 
the  subject  of  an  order  of  the  Great  Seal. 
It  appears,  however,  that  instead  of  acting 
upon  this  rule,  the  order  has  been  miscon- 
strued to  mean,  that  the  Master  may  take 
the  whole  direction  of  the  lunatic's  estate, 
and  direct  things  to  be  done,  such  as  a 
(1)  Ord.Can.  230;  12Law  J.Rep.  (N.8.)CbAii€.8. 
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system  of  draiiiage  and  giving  consent  to 
acts  of  parliament ;  matters  which  may  be 
right  or  wrong,  but  which  are  still  matters 
of  eonriderable  importance. 

In  this  state  of  things,  am  I  to  visit 
these  persons  as  guilty  of  firand  by  discharg- 
ing them  with  costs  ?  So  fiir  from  thinking 
this  to  be  the  proper  course,  I  am  clearly 
of  opinion  that  it  is  my  duty  to  them  and 
to  all  other  persons  under  the  necessity  of 
coming  here,  to  dismiss  this  petition  with 
costs,  so  for  as  it  imputes  misconduct 

But  there  are  other  matters  in  this  petition 
which  do  not  &11  under  the  same  rule,  and 
may  be  reached  by  this  petition  without 
putting  the  parties  to  any  further  expense. 
It  appears  under  this  state  of  things,  that 
great  alteration  has  been  made  in  the  estate 
without  sufficient  authority.  I  think,  there- 
fore, that  on  this  petition  it  may  well  be 
referred  to  the  Master  to  approve  of  a 
scheme  for  the  future  management  of  the 
property.  Considerable  sums  have  been 
expended  in  allowing  salaries  to  the  super- 
intendents. I  cannot  sanction  that  without 
giving  the  Master  an  opportunity  of  ex- 
amining in  detail  what  is  necessary  for  the 
future  management  of  the  estate.  As  to  the 
mansion-house,  the  way  in  which  that  has 
been  dealt  with,  does  not  appear  to  me  to 
be  a  discreet  management.  The  reference 
must  be  directed  as  to  that  part  of  the  pro- 
perty also,  for  I  have  no  facts  before  me  to 
enable  me  to  come  to  a  satisfactory  con- 
clusion on  the  subject.  There  must,  there- 
fore, be  a  reference  to  the  Master  to  approve 
of  a  scheme  for  the  future  management  of 
the  estate  including  the  mansion-house. 

With  respect  to  the  lunatic,  I  cannot, 
upon  the  filets  before  me  now,  conclude 
>vhat  is  best  to  be  done;  but  I  cannot 
think  that  the  manner  in  which  he  has 
been  dealt  with  is  right.  He  is  possessed 
of  a  certain  degree  of  sense,  and  a  certain 
capacity  for  enjoyment;  and  yet  he  has 
bc«n  shut  up  in  a  lunatic  asylum.  He  is 
entitled  to  all  the  comforts  which  he  is 
capable  of  enjoying,  with  reference  to  the 
amount  of  his  income.  I  think,  therefore, 
there  should  be  an  inquiry  as  to  a  scheme  tor 
the  future  care  and  comfort  of  the  lunatic. 

Now,  with  regard  to  the  accounts.  If 
these  monies  had  been  expended  with- 
out any  sanction  of  the  Court,  I  should 
have  done  as  in  other  cases  that  have  come 


before  me,  namely,  referred  it  to  the  Master 
to  inquire  whether  the  expenditure  had 
been  beneficial  to  the  estate  or  not ;  and 
the  party  who  rendered  that  inquiry  neces- 
sary would  have  had  to  pay  the  costs  of  it, 
whatever  might  be  the  result ;  but  how  can 
I  do  that  here  when  the  whole  expenditure 
has  been  sanctioned  by  the  Master,  and 
the  parties  were  not  aware  they  were  guilty 
of  irregularity  ? 

One  other  irregularity  is  alleged  which 
I  cannot  deal  with  in  any  shape.  In 
this  case  there  was  an  heiress-at-law,  an 
in&nt,  without  any  legal  or  testamentary 
guardian.  Since  the  death  of  her  father 
she  has  continued  to  reside  with  her 
mother,  who  employs  her  own  solicitor. 
Then,  it  is  said,  that  aU  these  proceedings 
are  to  go  for  nothing,  because  no  sudi 
guardian  existed  to  protect  her  interest. 
That  seems  to  assume  that  the  heir  and 
next-of-kin  come  here  to  protect  their  own 
interest;  that  is  not  so,  but  the  Court 
requires  their  attendance  to  give  informa* 
tion  to  the  Court  to  enable  it  the  better  to 
protect  the  interests  of  the  lunatic.  If  I 
were  to  lay  down  a  rule  that  no  infant  heir- 
at-law  could  be  brought  before  the  Court 
without  a  testamentary  or  legal  guardian, 
who  is  to  pay  the  costs  of  that  attendance  7 
Not  the  lunatic's  estate,  for  that  would 
not  be  beneficial  to  the  estate.  How  can 
I  call  upon  the  infant  heir-at-law  to  bear 
the  expense  of  procuring  the  appointment 
of  a  guardian  for  the  purposes  of  this 
attendance  ?  I  asked  what  authority  there 
was  for  that  proposition,  and  I  received  no 
answer  to  the  question.  The  same  process 
does  not  exist  in  Lunacy,  as  when  an  infant 
is  sued  in  this  court,  of  appointing  some 
person  to  protect  the  interest  of  the  infant. 
Whatever  may  be  the  rule  when  the  case 
occurs,  the  question  here  is,  whether  it  is 
so  clear  that,  the  heiress- at-law  having  by 
her  mother's  attorney  appeared  before  the 
Master,  all  the  proceedings  are  void  because 
the  heiress-at-law  had  not  a  regular  guar- 
dian appointed.  In  matters  of  lunacy,  and 
under  the  circumstances  of  this  case,  I  can- 
not treat  the  proceedings  as  a  nullity,  and 
set  aside  all  the  accounts,  which  I  am 
asked  to  do,  not  on  the  ground  that  the 
heiress-at-law  did  not  attend  the  Master, 
but  because,  so  attending,  she  had  no  legal 
guardian  appointed  by  the  Court  to  protect 
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her  interests.  Then,  it  is  said,  the  income 
has  not  been  increased  by  the  expenditure ; 
but  that  is,  because  it  has  been  expended 
under  the  sanction  of  the  Master  in  im- 
proving the  property.  No  man  who  lays 
out  money  in  draining  will  find  his  income 
increased  for  the  time ;  because  the  expen- 
diture itself  exhausts  the  income,  but  after- 
wards it  is  very  productive.  But  there  are 
no  improper  items  pointed  out ;  if  such  had 
been  the  case,  it  might  have  been  ground 
for  a  special  reference  to  the  Master ;  but 
there  is  only  a  general  inference  of  improper 
expenditure  drawn  from  the  supposed 
misconduct  of  the  committees  before  the 
Master ;  but  even  if  such  items  were  pointed 
out,  I  should  be  reluctant  to  open  the  ac- 
counts upon  accidental  errors  in  the  absence 
of  actual  fraud ;  especially  where  the  peti- 
tion is  founded  upon  charges  of  gross  mis- 
conduct, without,  as  far  as  I  can  see,  any 
ground  shewn  for  such  charges.  It  is  quite 
open  to  the  parties  if  there  are  corrections 
to  be  made  in  the  accoimts,  to  bring  such 
a  case  forward  upon  substantive  grounds ; 
but  upon  the  present  petition,  connected  as 
it  is  with  charges  of  gross  misconduct,  and 
complaining  of  the  accounts  as  consequen- 
tial upon  such  misconduct,  this  is  not  a 
case  for  opening  the  accounts  in  the  mode 
suggested  ;  therefore  I  shall  not  make  any 
order  upon  that  part  of  the  petition. 

The  petition  must  be  dismissed  with 
costs,  so  far  as  it  impeaches  the  conduct  of 
the  trustees  and  seeks  their  discharge  ;  and 
there  must  be  a  reference  to  the  Master  to 
inquire  as  to  a  proper  scheme  for  the  future 
management  of  the  estate,  including  the 
mansion-house ;  and  also  as  to  a  scheme 
for  the  future  maintenance  and  management 
of  the  person  of  the  lunatic. 


WiGRAM,  V.C.         'J  GRIFFITH  V,  LUNELL. 

Nov.  14,  15,  21  ;     Vgriffith   v,   rick- 
Dec.  4,  5, 6, 7, 10, 20-3      etts. 

Mortgage — Redemption  Suit — Parties — 
Conversion — Creditors*  Deed,  Revocation  of, 

E,  G,  by  deed  conveyed  all  his  real  and 
personal  estate  (subject  as  to  part  of  the 
real  estate  to  a  mortgage  in  fee  from  E,  G, 
to  a  mortgagee  then  in  possession)  to  trustees 
in  trust  to  sell  for  the  benefit  of  his  creditors, 


and  to  pay  the  surplus  to  himselfi  his  exe- 
cutorSf  administrators  and  assigns.  The 
trustees  did  not  sell  the  mortgaged  premiseSf 
nor  complete  the  trusts  for  the  creditors, 
E.  G,  filed  a  bill  for  redemption  of  the  mort- 
gaged estates^  to  which  the  trustees  were  not 
parties^  nor  was  any  mention  made  of  the 
trust  deed,  but  the  suit  did  not  proceed  be- 
yond the  answers,  E,  G.  died  intestate, 
and  the  devisee  of  his  heir-at-law  filed  a 
bill  for  redemption  of  the  same  estates, 
and  claimed  the  benefit  of  E.  G*s  suit: — 
Held,  that  the  plaintiff  was  not  entitled  to 
redeem,  because  the  real  estate  of  E.  G, 
had  been  converted  by  the  deed  of  trust 
into  personalty,  and  had  not  been  subse- 
quently reconverted,  nor  had  that  deed  been 
revoked  by  E.  G. 

Observations  on  revocation  by  author  of 
deed  for  benefit  of  creditors. 

By  indentures  of  lease  and  release  of 
the  5th  and  6th  of  December  1800,  Ed- 
mund Griffith,  deceased,  mortgaged  to 
Richard  Ricketts,  deceased,  in  fee,  certain 
hereditaments  in  the  parishes  of  St. 
Philip  and  Jacob  and  St.  George,  in 
and  near  the  city  of  Bristol,  for  se- 
curing 2,000/.  and  interest.  In  1805  or 
1810  the  mortgagee  entered  into  posses- 
sion of  the  mortgaged  premises,  in  conse- 
quence of  the  debt  not  having  been  satisfied, 
and  in  1812  transferred  and  delivered 
possession  of  the  greater  part  of  them 
to  Solomon  Moore,  but  without  the  con- 
currence of  the  mortgagor.  Ricketts 
died  in  June  1818,  having  by  his  will, 
dated  the  14th  of  the  preceding  May  and 
duly  proved,  appointed  W,  S.  Lunell,  R. 
Ricketts  the  younger  and  J.  Leonard  his 
executors.  Solomon  Moore  died  in  1823 
intestate,  leaving  liis  only  daughter  Anne, 
the  wife  of  J.  L.  Frost,  his  heiress-at-law, 
and  she  duly  administered  to  liis  effects. 

By  indentures  of  lease  and  release  of  the 
27th  and  28th  of  July  1810,  the  release 
being  stated  to  have  been  made  between 
Edmund  Griffith  of  the  one  part,  and  C.  J. 
Harford  and  R.  C.  Winpenny  of  the  other 
part,  after  reciting  that  Isaac  Cooke  had 
on  that  day  advanced  to  Edmund  GrrifHth 
the  sum  of  563/.  to  answer  his  immediate 
occasions  ;  and  that  the  latter  was  indebted 
to  several  other  persons  in  divers  sums  of 
money,  and  not  being  able  to  discharge 
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the  wboltt  of  such  debts  had  agreed  to  con- 
vey and  assign  all  his  real  and  personal 
estate  onto  and  to  the  use  of  Harford  and 
Winpenny,  their  heirs,  executors,  adminis- 
trators and  assigns  (subject  nevertheless  to 
such  mortgages  or  other  charges  and  in- 
cumbrances as  affected  the  same)  in  trust 
for  the  benefit  of  all  his  creditors,  it  was 
witnessed  that,  in  pursuance  and  part  per- 
formance of  such  agreement,  and  in  order 
to  raise  and  establish  a  fund  for  the  pay- 
ment of  his  debts,  the  said  Edmund  Grif- 
fith released  and  confirmed  all  his  real 
estates,  with  the  appurtenances,  unto  and  to 
the  use  of  Harford  and  Winpenny,  their 
heirs  and  assigns;  in  trust,  nevertheless, 
with  all  convenient  speed  to  sell  and  dis- 
pose of  the  same  either  by  public  auction 
or  private  contract,  with  power  to  give 
receipts  for  the  purchase-money,  and  to 
stand  possessed  of  and  interested  in  all 
and  every  the  respective  monies  which 
should  arise  from  such  sale  or  sales,  and 
also  of  the  rents,  issues,  profits,  produce 
and  proceeds  thereof  in  the  mean  time,  in 
trust  in  the  first  place  to  pay  and  discharge 
the  sum  of  563/.  to  Isaac  Cooke,  and  then 
to  retain  and  reimburse  themselves  all 
costs,  charges  and  expenses,  &c.  in  and 
about  the  execution  of  the  trusts,  &c. ; 
and  upon  further  trust,  by  and  out  of  the 
trust  monies  to  pay  and  discharge  all  other 
the  debts  due  from  Edmund  Griffith  to 
any  other  persons,  so  far  as  the  trust 
monies  would  extend,  by  an  equal  pound 
rate;  and  in  case  there  should  be  any 
surplus  of  the  trust  monies,  in  trust,  to 
pay  the  same  unto  Edmund  Griffith,  his 
executors,  administrators  and  assigns,  to 
and  for  his  and  their  own  absolute  use 
and  benefit.  The  deed  contained  the  usual 
covenants  on  behalf  of  Edmund  Griffith, 
to  assist  in  the  execution  of  the  trusts  and 
concur  in  the  sale,  not  to  revoke  the  deed, 
and  for  further  assurance. 

The  trustees  accepted  the  trusts  but 
discontinued  acting  therein  previously  to 
the  filing  of  the  bill  in  the  suit  of  Griffith 
V.  LuneUf  to  which  they  were  not  made 
parties.  The  debt  due  to  Mr.  Cooke  and 
one  of  1,300/.  to  Mr.  Harford,  and  other 
debts  intended  to  be  provided  for  by  the 
above  deed,  had  not  yet  been  paid,  nor 
had  the  trustees  sold  any  part  of  the  mort- 
gaged premises.      In  February  1827  Ed- 


mund Griffith  commenced  a  suit  (Oriffith 
V.  Lunell)  for  redemption  of  the  premises 
against  Lunell,  Ricketts  the  younger 
(erroneously  alleged  in  the  bill  to  be  the 
heir-at-law  of  Ricketts,  the  mortgagee), 
Leonard,  and  J.  L.  and  Anne  Frost.  The 
bill  in  that  suit  did  not  make  any  mention 
of  the  creditors*  deed  of  1810.  The  defen- 
dants put  in  their  answers  and  admitted  the 
above  facts  respecting  the  mortgage  and 
transfer  and  subsequent  dealings  there- 
with, except  that  they  stated  possession  of 
the  premises  to  have  been  taken  by  Rick- 
etts, deceased,  in  1810.  No  further  pro- 
ceedings were  had  in  that  suit,  and 
Edmund  Griffith  died  in  June  1835  intes- 
tate, leaving  £.  Ghriffith  the  younger  his 
heir-at-law.  The  latter  died  in  1842^ 
having  by  his  will,  dated  the  2nd  of 
February  1838,  and  duly  proved,  devised 
and  bequeathed  all  his  real  and  personal 
estate  absolutely  to  his  vridow  and  sole 
executrix,  the  plaintiff  in  the  suit  of 
Griffith  V.  Ricketts,  In  the  years  18379 
1838  and  1841  Anne  Frost  sold  parts  of  the 
mortgaged  premises  (which  had  been  trans- 
ferred to  Solomon  Moore  by  Edmund 
Griffith)  to  the  Great  Western  Railway 
Company,  Acraman  &  Co.  (since  become 
bankrupt),  the  Great  Western  Cotton  Com- 
pany, and  several  other  purchasers.  Some 
of  the  latter  had  since  sold  or  contracted 
to  sell  their  portions  to  the  Great  Western 
Railway  Company.  Anne  Frost  died  in  1842, 
having  by  her  will,  duly  proved,  appointed 
her  daughter  Caroline  Rosina  Frost  sole  exe- 
cutrix, and  devised  and  bequeathed  to  her 
upon  certain  trusts  such  of  the  mortgaged 
premises  as  remained  in  the  possession  of 
the  testatrix  and  the  purchase-money  of 
such  parts  as  had  been  sold  by  her.  In 
July  1843  the  plaintiff  instituted  the  pre- 
sent suit  {Griffith  v.  Ricketts)  for  redemp- 
tion and  reconveyance  of  the  mortgaged 
premises  against  the  real  and  per- 
sonal representatives  of  the  mortgagee  and 
transferee  (Ricketts  the  elder  and  Solomon 
Moore)  and  the  purchasers  and  others 
claiming  under  Anne  Frost.  The  plaintiff 
prayed  to  have  the  benefit  of  the  proceed- 
ings in  the  suit  of  Griffith  v.  Lunell. 

The  Solicitor  General  and  Mr.  Pirie  ap- 
peared for  the  plaintiff. 

Mr,  Walker  and  Mr.  PiggoU^  for  the 
mortgagees. 
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Mr,  Bacon  and  Mr.  Selwyn^  for  the 
assignees  of  Acraman  &  Co. 

Mr,  Birdf  for  several  of  the  purchasers. 

Mr.  Bethellf  Mr,  Kenyan  Parker  and 
Mr,  OsbomCf  for  the  Great  Western  Rail- 
way Company. 

Mr.  Wood  and  Mr.  Benedict  L.  Chapman^ 
for  the  Great  Western  Cotton  Company. 

Several  grounds  of  defence  to  the  bill  were 
taken  and  argued,  but  the  principal  one,  and 
that  upon  which  the  jud^ent  of  the  Vice 
Chancellor  proceeded,  was,  that  the  plain- 
tiff, as  devisee  of  the  heir-at-law  of  the 
mortgagor,  was  not  the  proper  party  to 
claim  the  redemption  and  reconveyance 
of  the  mortgaged  premises,  inasmuch  as 
the  mortgagor  had  by  the  deed  of  release 
of  1810  converted  the  real  estate  into 
personalty,  and  had  died  without  having 
attempted  to  revoke  that  deed  or  reconvert 
the  property  comprised  in  it. 

Dec.  20.— WiGRAM,  V.C.— The  plain- 
tiffin  this  cause  claims  under  the  will  of 
Edmund  Griffith  the  younger,  who  was 
the  heir-at-law  of  Edmund  Griffith  the 
elder,  to  be  entitled  to  the  equity  of 
redemption  of  freehold  lands  of  inherit- 
ance, comprised  in  a  mortgage  alleged  to 
have  been  made  of  the  same  lands  by  Ed- 
mund Grriffith  to  Richard  Ricketts,  in  the 
month  of  December  1800.  The  defendants 
in  the  cause,  between  whom  and  the  plain- 
tiff the  contest  in  the  cause  has  arisen, 
claim  under  Ricketts,  the  mortgagee. 
Amongst  other  defences  they  have  insisted 
that  the  plaintiff  is  not  entitled  to  the 
equity  of  redemption  of  the  mortgage  in 
question.  They  insist  that  the  equity  of 
redemption  was  so  dealt  with  by  Edmund 
Griffith,  that  at  his  death  his  personal 
representative,  and  not  his  heir-at-law, 
was  the  party  entitled  to  the  equity  of 
redemption.  The  personal  representative 
of  Edmund  Griffith  is  not  a  party  in  the 
cause;  and  it  was  admitted  by  the  plain- 
tiff's counsel,  at  the  hearing  of  the  cause, 
that  if  I  should  be  of  opinion  that  the 
defence  above  mentioned  was  well  founded, 
the  defect  in  the  constitution  of  the  suit 
could  not  be  remedied  by  amending  the 
bill  and  making  the  personal  representa- 
tive of  Edmund  Griffith  a  co-plaintiff  in 
the  cause ;  but  it  was  suggested  that  if  the 
personal  representative  were  made  a  defim- 


dant  and  disclaimed,  that  would  enable 
the  Court  to  make  a  decree  in  the  plain- 
tiff's f&vour,  whatever  the  original  rights 
might  have  been.  To  that  argument  I 
cannot  accede.  The  question  is,  whether 
the  plaintiff,  at  the  time  of  filing  the  bill, 
was  entitled  to  or  interested  in  tiie  equity 
of  redemption,  which  she  claims.  If  that 
question  be  answered  in  the  negative,  Hm 
disclaimer  of  the  party  entitled  to  it  will 
not  enable  the  plaintiff  to  sustain  her  suit. 
I  had  occasion  to  answer  this  point  very 
early  in  my  judicial  life,  and  I  found  the 
authorities  very  clear  upon  it.  An  objec- 
tion for  want  of  parties  was  founded  upon 
the  same  theory  as  to  the  state  of  the  pro- 
perty at  the  death  of  Edmund  Griffith.  It 
was  said  that  at  all  events  the  case  was 
not  so  clear  that  I  could  properly  decide 
it  against  the  personal  representative  of 
Edmund  Grriffith,  in  his  absence  firom  the 
record ;  and  a  like  objection  for  want  of 
parties  was  said  to  arise  in  respect  of  the 
trustees  and  creditors  of  Edmund  Griffith, 
interested  under  a  deed  of  trust,  upon  the 
construction  and  effect  of  which  the  defence 
above  mentioned  depends. 

I  proceed,  in  the  first  instance,  to  con- 
sider this  ground  of  defence. 

The  mortgage,  as  already  observed,  was 
made  in  the  month  of  December  1800. 
In  1805  or  1810  (but  I  thmk  I  may 
say  in  1805)  the  mortgagee  entered  into 
possession,  and  the  possession  has  ever 
since  been  and  now  is  in  the  mortgagee 
or  persons  claiming  under  him.  The 
mortgagor  has  been  out  of  possession 
ever  since  possession  was  taken  by  the 
mortgagee.  In  1810  Edmund  Griffith 
executed  a  deed,  by  which  the  equity  of 
redemption  and  other  property,  real  and 
personal,  were  transferred  to  trustees,  upon 
trust  to  pay  the  debts  of  Edmund  Griffith. 
The  deed  was  of  two  parts,  and  made 
between  Edmund  Grriffith  of  the  first  part, 
and  the  trustees  Harford  and  Winpenny 
of  the  second  part.  The  deed  recited  that 
a  sum  of  563^.  had  been  advanced  by  Isaac 
Cooke  to  Edmund  Griffith,  and  that  Ed« 
mund  Griffith  was  indebted  to  several  other 
persons,  and  that  the  object  of  the  deed 
was  to  convey  his  real  and  personal  estate 
to  Harford  and  Winpenny,  subject  to  the 
incumbrances,  in  trust  for  the  benefit  of 
all  his  creditors.     In  pursuance  of  that 
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agreement,  and  in  order  to  nhe  a  fund  to 
pay  debts,  and  for  a  nominal  consideration, 
Edmund  Ghriffitli  bargained  and  sold  to 
Harford  and  Winpenny  all  his  real  estate, 
subject  to  the  present  incumbrances,  as 
well  as  all  his  personal  estate,  in  trust 
to  sell  such  property  as  was  of  a 
saleable  nature;  first  of  all,  to  sell  a 
lease  in  Winterboume  and  Frampton  Cot- 
terell  in  Gloucester,  with  the  stock  on  the 
farm,  for  the  purpose  of  paying  the  debt  of 
563/. ;  and  if  the  produce  was  not  suffi- 
cient for  that  purpose,  to  sell  other  pro* 
perty  for  the  purpose  of  paying  it.  The 
further  trusts  of  the  deed  were,  that  the 
trustees  should  retain  the  expenses  of  the 
management  of  the  property,  that  they 
should  afterwards  pay  the  other  debts  of 
Edmund  Gfriffith,  and  that  if  there  was 
any  surplus,  then  they  should  pay  it  to 
Edmund  Griffith,  his  executors,  adminis- 
trators and  assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit.  Then  foU 
lowed  the  covenant  that  Edmund  Griffith 
would  ratify  all  the  acts  of  the  trustees, 
that  he  woidd  not  revoke  any  power  g^ven 
to  them,  that  he  would  not  interfere  in  any 
way  to  prevent  the  trusts  being  carried 
into  effect  nor  hinder  the  execution  of  the 
trusts,  but  would  aid  its  being  carried  into 
effect,  and  also  a  covenant  for  further 
assurance,  and  that  he  would  join  in  any 
necessary  sale.  Upon  the  effect  to  be 
given  to  this  deed  and  certain  acts  of  the 
partieB,  the  validity  of  the  defence  I  am 
now  considering  depends.  One  question 
much  argued  at  the  bar  was,  whether  the 
deed  was  revocable  by  the  mere  act  of 
Edmund  Ghriffith.  That  it  was  not  abso- 
lutely revocable  by  the  mere  act  of  Edmund 
Griffith  is  too  clear  for  argument.  Clearly 
it  was  not  revocable  as  against  Mr.  Cooke, 
nor  against  Mr.  Harford  if  it  be  true,  as 
the  evidence  states,  that  he  was  a  creditor 
of  Edmund  Griffith  for  1,300/.,  nor  could 
the  deed  be  revocable  against  the  creditors 
of  Edmund  Grriffith,  if  any,  between  whom 
and  the  trustees  such  communications  had 
taken  place  as  would  give  them  an  interest 
under  the  deed.  The  question  of  revoca- 
tion must  at  least  be  confined  to  the  surplus 
proceeds  of  the  estate  comprised  in  the 
deeds  which  would  remain  after  satisfying 
the  claims  of  Cooke,  Harford,  and  such 
other  creditors,  if  any,  as  had  acquired  an 


interest  under  the  deed.  If  it  were  neces- 
sary, as  I  think  it  is  not,  to  decide  whether 
the  deed  was  revocable  at  the  mere  option 
of  Edmund  Griffith  as  to  the  surplus  pro- 
ceeds just  mentioned,  I  am  not,  as  at  pre- 
sent advised,  prepared  to  decide  in  the 
affirmative.  A  voluntary  conveyance  of 
property  upon  trust  to  pay  creditors  not 
parties  to  the  transaction  has  been  very 
reasonably  held  to  create  a  trust  for  the 
author  of  the  deed,  and  not  for  his  cre- 
ditors. The  transaction  is  assimilated  to 
the  case  of  a  debtor  putting  money  into 
the  hands  of  his  own  agent  to  pay  his  debts, 
in  which  simple  case  it  is  clear  that  the 
debtor  may  countermand  the  authority 
unless  the  agent  has  acted  upon  it  so  as  to 
g^ve  the  creditors  an  interest  in  the  money 
in  his  hands,  as  in  Bill  v.  Cureton  (1)  and 
Wilding  v.  Richards  (2).  On  the  other 
hand,  it  is  equally  clear  that  a  voluntary 
conveyance  of  property  to  trustees  upon 
trust  for  a  third  party  may  create  an  inde- 
feasible trust  in  favour  of  that  party — 
Ellison  V.  Ellison  (S\  Ex  fwrie  Pye  and 
Ex  parte  Dubost  (4),  and  Puhertoft  v. 
Pulvertqft  (5).  The  difference  in  principle 
between  the  two  classes  of  cases  is  marked 
and  obvious ;  but  to  decide  to  which  of 
the  two  classes  a  given  trust  deed  be- 
longs is  often  a  task  of  difficulty.  It 
depends  upon  the  intention  of  the  author 
of  the  deed,  to  be  collected  from  the  deed 
itself  and  such  surrounding  circumstances 
as  may  be  admissible  in  aid  of  the  inter- 
pretation of  the  deed.  The  present  case 
is  not  one  of  simple  conveyance  to  trustees 
upon  trust  to  pay  the  debts  of  E^dmund 
(Griffith ;  the  deed  contains  a  covenant  on 
the  part  of  Edmund  Ghiffith  not  to  revoke 
the  deed,  and  also  a  covenant  on  his  part 
to  do  all  acts  necessary  on  his  part  to 
effectuate  the  purpose  for  which  the  deed 
was  made. 

It  was  said  in  argument  for  the  plaintiff 
that  as  the  deed  without  the  covenants  by 
Edmund  Griffith  would  make  the  trustees 
of  the  deed  trustees  or  agents  for  Edmund 

(1)  2  Myl.  &  K.  508 ;  8.  c  4  Law  J.  Rep.  (ir.s.) 
Chano.  98. 

(2)  1  ColL  655 ;  8.  c.  14  Law  J.  Rep.  (n.8.)  Cbane. 
211. 

(3)  6  Yes.  656. 

(4)  18  Yes.  140. 

(5)  Ibid.  84. 
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Oriffith,  the  covenants  in  question  were  iii 
substance  covenants  by  Edmund  Gh-iffith 
with  himself,  and  therefore  binding  on 
him  only  so  far  as  he  might  think  fit.  It 
cannot,  I  think,  have  been  expected  by 
the  counsel  who  urged  this  argument  that 
it  would  prevail  with  me.  The  covenants 
in  question  are  part  of  the  deed,  and  the 
character  of  the  deed  must  be  determined 
from  a  view  of  all  its  provisions  including 
those  covenants:  whereas  the  argument 
fixes  the  character  of  the  deed  without 
reference  to  the  covenants,  which  are  as 
important  as  any  other  parts  of  the  deed  in 
fixing  its  character.  To  shew  this,  it  is 
only  necessary  to  put,  hypothetically,  the 
case  which  actually  existed.  Edmund 
Grifilth  was  in  prison  for  debt,  and  in 
order  to  release  him  it  was  necessary  to 
raise  money.  Money  was  accordingly 
raised  for  the  purpose ;  and  it  was  to  pro- 
vide for  the  repayment  of  the  money  so 
raised,  as  well  as  to  pay  the  other  debts  of 
Edmund  Griffith,  that  the  deed  of  1810 
was  made.  It  is  not  too  much  to  assume 
in  such  a  case,  that  Mr.  Cooke  and  the 
truiBtees  should  require  a  deed,  irrevocable 
by  Edmund  Griffith,  for  the  purpose  of 
securing  the  payment  of  Edmund  Griffith's 
debt.  But  as  I  have  already  observed,  I 
think  it  immaterial  for  the  purposes  of  this 
suit,  whether  the  deed  was  revocable  by 
Edmund  Griffith  or  not.  It  appears  to 
me  sufficient  for  the  purpose  of  the 
plaintiff  in  this  suit,  that  the  ultimate 
surplus  of  the  property  comprised  in /the 
deed  was  reserved  to  Edmund  Griffith. 
The  value  of  this  ultimate  surplus  might 
be  materially  affected  by  the  revocable  or 
irrevocable  character  of  the  deed,  but  the 
only  question  with  which  the  plaintiff  in 
this  cause  has  to  do,  is  not  the  value  of 
the  equity  of  redemption  which  she  claims, 
but  who  are  the  persons  entitled  to  that 
equity  of  redemption  if  Edmund  Griffith 
did  nothing  to  revoke  the  deed.  The  case 
will  be  the  same  whether  it  was  revocable 
or  not.  If  he  attempted  to  revoke  the 
deed,  the  same  being  irrevocable,  I  should 
apply  that  attempt  to  the  ultimate  surplus, 
after  paying  all  his  debts,  precisely  in  the 
^ame  manner  as  I  should  apply  it  to  the 
surplus  remaining  after  paying  Cooke's 
debt,  and  any  other  debt  which  the  trus- 
tees had  become  bound  to  pay :  in  other 


words,  for  the  mere  purpose  of  deten 
the  question  of  conversion  and  rec 
sion.  The  same  reasoning  will  ap 
so  much  of  the  property  comprised 
deed,  whether  that  were  the  ultimat 
plus  after  paying  all  his  debts,  o 
larger  part  of  the  property. 

Two  questions  then  present  then 
for  consideration.  First,  what  is  th 
of  the  deed  as  between  the  real  an< 
sonal  representatives  of  Edmund  Gi 
Secondly,  is  the  effect  of  the  deed  i 
by  anything  which  has  since  taken  p 

In  considering  the  former  of  these 
tions,  I  shall  assume  that  the  lat 
to  be  answered  in  the  negative 
shall  also  suppose  Edmund  Griff 
have  died  not  later  than  the  year 
that  being,  as  I  understand,  a 
down  to  which  the  trustees  undi 
deed  of  1810  certainly  continu 
act  in  the  execution  of  the  trusts, 
question  to  be  answered,  it  must  f 
be  remembered,  is,  not  whether  the  si 
proceeds  of  the  trust  estates  are  r 
personal  estate,  but  to  which  of  the  ae 
representatives  those  proceeds,  w 
real  or  personal  estate,  belong.  ] 
question  arose  under  the  will  of  Ed 
Griffith  and  not  under  his  deed,  I  f 
perhaps  have  little  difficulty  in  ansi 
the  question.  I  should  follow  m} 
decision  in  Fitch  v.  Weber  (6),  whic 
founded  upon  the  authority  of  a 
before  Lord  Thurlow,  Robinson  v.  i 
(7).  A  will  speaks  from  the  death  i 
testator,  and  whatever  is  deemec 
estate  at  the  time  of  his  death  prinU 
belongs  to  his  heir.  A  contempora 
declaration  that  his  real  estate  shi 
turned  into  personalty  may  alter  th* 
racter  of  the  property  which  the  h< 
law  takes,  but  unless  it  be  given 
from  the  heir,  there  is  no  reason  w 
should  not  take  it,  although  the  tru 
the  will  may  oblige  him  to  take  it  a 
sonal  estate,  and  not  as  real  estate, 
question  in  this  cause  had  arisen 
the  will  of  Edmund  Griffith,  the  qu 
would  be,  whether  the  limitation  i 
surplus  to  the  executors  of  Ed 
Griffith,  who  could  not  take  benefit 

(6)  6  Haro,  145 ;  s.  c.   17  Law  J.  Rep 
Chanc.  73,  361. 

(7)  2  Bro.  C.C.  589. 
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was  a  gift  of  the  lurplus  to  his  next-of- 
kin  or  his  heir-at-law;  and  the  decision 
between  the  two  classes  of  representatives 
would  be  gOYemed  by  the  answer  to  that 
question.  But  a  deed  differs  from  a  will 
in  this  material  respect,  that  the  will  speaks 
from  the  death — the  deed,  from  delivery. 
If  then  the  author  of  the  deed  impresses 
upon  his  real  estate  the  character  of  per- 
sonalty, that,  as  between  his  real  and  per- 
sonal representatives,  makes  it  personal 
and  not  real  estate  from  the  delivery  of 
the  deed,  and  consequently  at  the  time  of 
his  death.  The  deed  thus  altering  the 
actual  character  of  the  property  is,  so  to 
speak,  equivalent  to  a  gift  of  die  expec- 
tancy of  the  heir-at-law  to  the  personal 
estate  of  the  author  of  the  deed.  The 
principle  is  the  same  in  the  case  of  a  deed 
as  in  Uie  case  of  a  will,  but  the  application 
is  different,  by  reason  that  the  deed  con- 
verts the  property  in  the  lifetime  of  the 
author  of  the  deed,  whereas,  in  the  case  of 
a  wHl,  the  conversion  does  not  take  place 
until  the  death  of  the  testator ;  and  there 
is  no  principle  on  which  the  Court  as 
between  the  real  and  personal  representa- 
tives (between  whom  there  is  confessedly 
no  equity)  should  not  be  governed  by  the 
simple  eBect  of  the  deed  in  deciding  to 
which  of  the  two  claimants  the  surplus 
belongs.  It  was  with  this  view  of  the 
case  ti^t  I  observed,  during  the  argument, 
that  the  status  in  which  the  property  was 
found  could  not,  as  it  appeared  to  me, 
affect  the  question  as  to  whom  it  belongs  to. 
In  this  view  of  the  question,  I  find  myself 
confirmed  by  the  language  of  Sir  W.  Grant 
in  Thcmian  v.  Hawley(%),  In  that  case 
the  question  was,  whether  money,  the 
subject  of  a  marriage  settlement,  was 
absolutely  required  to  be  laid  out  in  land, 
or  conditionally  only.  Sir  W.  Grant 
decided  that  the  requisition  was  absolute, 
and  said  *'  there  is  no  weight  in  the  circum- 
stance that  ^e  property  is  found  in  the 
shape  of  money  or  land,  for  the  character 
is  to  be  found  in  the  deed  ;  and  in  Wheldale 
V.  Partridge  (9),  the  Lord  Chancellor  lays 
down  (in  which  I  perfectly  concur)  that 
it  is  a  circumstance  that  goes  no  way, 
except  when  the  fund  gets  into  the  pos- 


session of  a  party  who  would  have  it 
in  either  way" ;  and  then,  after  observing 
that  the  money  in  that  case  never  came 
into  the  hands  of  any  one  who  could  de- 
termine whether  it  should  be  money  or 
land,  he  added,  "  we  must  go  back  to 
the  deed,  upon  which  the  true  construc- 
tion is  that  it  must  be  considered  land.*' 
There  can  be  no  doubt  as  to  the  mere 
construction  of  the  deed  in  the  present 
case.  The  deed  gives  the  surplus  to 
Edmund  GrifiHth,  bis  executors,  admin- 
istrators and  assigns.  I  need  not  inquire 
how  the  case  would  be  if  Edmund  Grifiith 
had  received  the  money,  and  dealt  with 
it  as  his  own  estate. 

The  next  question  is,  how  the  case  would 
be  if  the  trustees  had  sold  the  land  in  the 
lifetime  of  Edmund  Griffith  and  had  the 
money  in  their  hands?  In  that  case  it 
would,  I  apprehend,  clearly  belong  to  the 
personal  representative  of  Edmund  Grif- 
fith. The  words  of  the  deed  require  this, 
and  the  case  of  Van  v.  Barnett  (10),  as 
explained  by  the  plaintiff's  counsel,  and  to 
which  I  sludl  subsequently  refer,  supports 
the  conclusion.  Some  of  the  observations 
of  Lord  Thurlow  in  the  case  of  Robinson 
V.  Taylor,  above  referred  to,  throw  light 
upon  the  subject.  The  question,  however, 
remains  as  to  the  surplus  property  sold 
after  the  death  of  Edmund  Griffith  or  not 
required  to  be  sold  to  pay  his  debts.  The 
answer  to  this  question  must  be  found  in 
the  deed.  I  can  understand  the  argument 
which  alters  the  nature  of  the  property 
accordingly  as  it  is  actually  sold  or  not 
sold ;  but  I  cannot  understand  the  reason- 
ing which,  in  the  case  of  a  deed,  would 
give  the  surplus  to  a  different  person 
according  only  to  the  time  when  the  trus- 
tees may  happen  to  exercise  their  trust  for 
sale.  In  the  absence  of  authority,  there- 
fore, I  should  conclude  that  the  personal 
representative  of  Edmund  Griffith,  and  not 
his  heir,  is  the  party  entitled  to  the  surplus 
of  the  property  comprised  in  the  deed  of 
1810.  With  respect  to  authority,  the  late 
case  of  Biggs  v.  Andrews  (11)  is  a  direct 
authority  in  point.  It  is  true,  indeed,  that 
the  language  of  the  deed  in  that  case  does 
in  a  popular  sense  express  more  clearly 


(8)  10  Vet.  188. 

(9)  5  Vei.  388 ;  i.  c.  8  Vet.  227. 
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(10)  19  Vet.  102. 

(11)  6  Sim.  424. 
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than  the  language  in  the  present  case  the 
intention  of  the  author  of  the  deed  that 
the  surplus  property  should  become  per- 
sonal estate ;  but  the  Umitation  of  the  surplus 
to  Edmund  Griffith,  his  executors,  adminis- 
trators and  assigns,  expresses  in  technical 
language  all  that  is  expressed  in  popular 
language  in  the  case  of  Biggs  v.  Andrews^ 
and  I  am  not  at  liljerty  to  suppose  that 
Edmund  Griffith,  using  technical  language, 
did  not  understand  its  effect.  The  case 
of  Van  V.  Barnett  appears  to  me  to  be 
an  authority  in  support  of  the  same  pro- 
position. In  that  case,  as  in  this.  Van 
conveyed  his  property  to  trustees  upon 
trust  to  sell  and  pay  his  debts,  and  to  pay 
the  ultimate  surplus  to  Van,  his  executors, 
administrators  and  assigns.  It  appears, 
by  searching  the  Registrar's  book,  that  Van 
filed  his  bill  complaining  of  the  conduct 
of  his  trustees.  He  did  not,  however,  seek 
to  revoke  the  deed,  but  prayed,  in  effect, 
that  the  trusts  of  it  might  be  executed  by 
the  Court.  In  that  suit,  as  I  understand 
it,  real  estate  was  sold  in  the  lifetime  of 
Van,  and  the  proceeds  came  to  be  admi- 
nistered by  the  Court  according  to  the 
trusts  of  the  deed.  Van  died,  and  the 
question  arose  between  his  real  and  per- 
sonal representatives  as  to  the  surplus  pro- 
ceeds not  required  to  pay  Van's  debts.  Lord 
Eldon  decided  in  favour  of  the  personal  repre- 
sentatives, but  gave  no  opinion  as  to  the 
real  property,  if  any,  remaining  unsold. 
Whether  there  was  any  such  does  not,  I 
think,  appear.  That  case  decides  that  the 
trusts  of  the  deed  deprived  the  heir-at-law 
of  his  expectancy,  so  far  at  least  as  relates 
to  real  estate  converted  before  the  death  of 
Van.  But  if  it  be  once  admitted  that 
that  is  the  effect  of  the  deed  as  to  part  of 
the  property,  I  cannot  follow  the  reasoning 
which  would  ascribe  any  other  effect  to 
the  deed  in  its  application  to  other  parts  of 
the  property.  The  sale  or  non-sale  of  the 
trust  property  may  affect  the  character  in 
which  any  surplus  may  go  to  the  party  to 
whom  the  deed  gives  it,  but  not  the  party 
to  whom  it  is  given.  Such  an  intention 
cannot  be  ascribed  to  Edmund  Griffith 
without  express  words  or  the  clearest  im- 
plication, of  which  I  find  none  in  the  pre- 
sent case.  I  think,  therefore,  both  upon 
principle  and  authority,  the  personal 
representative  of  Edmund  Griffith,  and  not 


his  heir-at-law,  is  the  party  entitled  to  the 
surplus  of  the  property  comprised  in  the 
deed  of  1810.  Many  dicta  may  be  found 
in  apparent  conflict  with  what  I  have  de- 
cided, but  may,  I  believe,  be  reconciled 
with  the  present  decision  by  adverting  to 
this  circumstance,  that  those  dicta  are 
applied  to  wills,  and  not  to  deeds,  or  they 
are  applied  only  to  deeds  in  which  there 
has  been  no  disposition  of  the  ultimate 
surplus,  or  none  inconsistent  with  the 
claims  of  the  heir.  I  have  referred  to 
the  Treatise  on  Conversion  by  Leigh 
and  Dalzell(12),  but  I  do  not  find  any- 
thing in  it  which  conflicts  with  the  above 
conclusion.  The  distinction  is  that  which 
1  have  noticed  above. 

The  remaining  question  is,  then,  is  the 
effect  of  the  deed  altered  by  anything 
which  has  since  taken  place  ?  This  must 
be  answered  by  inquiring  whether  Ed- 
mund Griffith  did  anything  in  his  life- 
time indicating  an  intention  to  alter  the 
state  of  the  property  as  it  was  fixed 
by  the  deed  of  1810.  Two  points  were 
relied  on  in  argument  by  the  plaintiff's 
counsel.  First,  the  length  of  time  that  had 
elapsed  since  anything  was  done  by  the 
trustees  ;  and,  secondly,  Edmund  Griffith's 
suit  in  1827.  With  respect  to  the  former 
point,  it  is  not  the  lapse  of  time,  but  the 
acts  of  parties  during  that  time  that  must 
be  looked  at.  The  evidence  shews  that  the 
debts  of  Edmund  Griffith,  provided  for  by 
the  deed,  have  not  been  satisfied.  If,  in- 
deed, I  am  to  give  fiill  effect  to  what  the 
witnesses  say,  Cooke's  debt  which  is  speci- 
fied in  the  deed,  and  a  debt  of  1,300/. 
owing  to  Harford,  one  of  the  trustees,  or  of 
any  other  creditor,  between  whom  and  the 
trustees  communications  may  have  been 
made,  are  still  unpaid,  and  the  trustees  only 
ceased  to  act  in  paying  the  debts  when  they 
were  unable  to  realize  assets  for  the  pur- 
pose. In  the  mean  time  the  property,  which 
is  the  subject  of  this  suit,  has  been,  since 
1805,  in  the  possession  of  mortgagees,  and 
Edmund  Griffith  has  neither  enjoyed  it  nor 
asserted  a  title  to  it  adverse  to  the  trustees, 
unless  the  suit  of  1827  be  an  act  of  that 
description.  1  may  observe,  however,  that 
in  strictness  it  is  not  necessary  that  I  should 

(12)  Treatise  on  the  Equitable  Doctrine  of  Cod- 
version. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


107 


insist  upon  the  evidence  above  mentioned, 
for  the  onus  is  on  the  plaintiff  to  prove  the 
reconversion,  and  it  is  sufficient  that  she 
has  not  done  it. 

With  respect  to  the  suit  of  1827  the 
trustees  were  not  parties  to  it.  The  suit 
does  not  seek  to  displace  them,  and  the 
attempt  of  Edmund  Griffith  to  redeem 
the  property  in  that  suit  is  not  only 
consistent  with  the  deed  of  1810,  but,  in 
strictness,  must  be  intended  as  the  act  of 
Edmund  Grriffith,  in  furtherance  of  his 
covenants  in  the  deed  of  1810.  The  cir- 
cumstance that  that  suit  was  not  prosecuted 
with  effect  may  well  be  taken  to  explain 
why  the  trustees  have  been  hitherto  unable 
completely  to  carry  out  the  trust  of  the 
deed.  So  long  as  Cooke* s  debt,  or  any  part 
of  it,  or  the  debt  of  Harford,  or  any  other 
creditors,  between  whom  and  the  trustees 
communications  may  have  been  made, 
remain  unpaid,  I  cannot  assume  that  the 
trust  deed  has  been  abandoned  by  the 
parties  interested  in  it. 

The  conclusion  I  have  come  to  on 
that  point  supersedes  the  necessity  of  my 
saying  anything  on  the  other  parts  of  the 
case ;  but  as  this  cause  will  of  course  be 
the  subject  of  review  in  a  superior  court 
on  account  of  its  great  importance  to  the 
parties,  I  will  state  simply  to  what  extent 
I  have  gone  in  considering  the  other  parts 
of  the  case. 

Supposing  the  bill  to  be  filed  (which  is 
the  simplest  way  of  putting  it)  against 
Anne  Frost,  and  she  had  not  parted  with 
any  part  of  the  property,  the  only  point  on 
which  in  that  view  of  the  case  my  mind  is 
not  made  up  (and  I  could  not  make  up 
my  mind  without  reading  the  pleadings 
through  from  the  beginning  to  the  end  with 
the  greatest  possible  care)  is  the  question, 
whether  the  plaintiff  is  precluded  from 
getting  relief  in  this  suit  by  reason  of  the 
pleadings  as  to  the  mortage-deed,  the 
original  bill  stating  it  to  be  a  deed  of  two 
parties,  and  the  supplemental  bill  adopting 
that,  and  it  appearing  ex  concessis  there 
never  was  any  such  deed.  I  give  no  opin- 
ion upon  it,  as  I  could  not  satisfactorily 
do  so  without  reading  through  the  papers. 
Upon  the  other  parts  of  the  case,  sup- 
posing Anne  Frost  was  a  defendant,  I  do 
not  think  I  should  have  any  difficulty  in 
giving  the  relief  sought.  Upon  the  other 
point  about  the  purchasers  under  Anne 


Frost,  I  am  precisely  in  the  same  situation. 
It  is  only  by  an  elaborate  consideration  of 
all  the  pleadings  that  I  could  come  to  a 
decision  on  these  two  points.  These  are 
the  only  two  points  on  which  my  mind 
was  in  suspense,  except  the  point  as  to 
which  I  have  given  my  opinion. 

Bill  dismissed,  with  costs. 


.} 


CRADOCK   V,  PIPER. 


L.C. 

Jan.  14,  18,  22. 

Practice — Authority  of  the  Master  under 
the  ordinary  reference  to  tax  Costs — Costs 
of  Trustee  acting  in  the  Cause  as  Solicitor 
for  himself  his  co-trustee,  and  cestuis  que 
trust. 

Under  the  ordinary  reference  to  the 
Master  to  tax  the  costs  of  trustees,  it  is  com- 
petent  to  the  Master  to  take  notice  of  the 
fact,  that  a  trustee  has  appeared  for  himself 
as  solicitor  in  the  proceedings,  and  to  dis^ 
allow  him  all  costs,  except  costs  out  of 
pocket. 

A  trustee,  a  solicitor,  appearing  for  him^ 
self  as  party  to  a  suit  is  only  entitled  to  costs 
out  of  pocket ;  but  this  rule  does  not  extend 
to  the  case  of  a  trustee  acting  as  solicitor  in 
the  cause  for  his  cestuis  que  trust  or  his 
CO' trustees ;  and  where  such  trustee  had 
appeared  jointly  for  himself  and  his  co^ 
trustees,  and  no  extra  costs  had  been  occa- 
sioned thereby,  he  was  allowed  the  full  costs 
of  such  appearance. 

Where  the  order  of  the  Court  below  was 
held  upon  appeal  to  be  right  in  effect,  though 
founded  upon  erroneous  principles,  the  ap- 
peal was  dismissed,  with  costs. 

The  question  raised  by  the  two  petitions 
in  the  cause,  which  now  came  on  for  re- 
hearing, before  the  Lord  Chancellor,  was 
as  to  the  costs  of  a  trustee,  a  party  to  the 
cause,  who  had  acted  therein  as  solicitor 
for  himself,  his  co-trustees  and  his  cestuis 
que  trust, 

Robert  Piper,  the  testator  in  the  cause, 
by  his  will  dated  in  1829,  appointed  T. 
Mitchelson,  T.  M.  Kendall,  J.  Watson  and 
W.  Grandon  executors  and  trustees  of  his 
will ;  and  devised  and  bequeathed  to  them 
certain  leasehold  tithes  and  other  property, 
upon  trusts  for  sale ;  and  to  apply  the  pro- 
ceeds upon  the  trusts   of  his   will.     The 
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four  executors  and  trustees  having  proved 
the  will  instituted  the  suit  of  MitcheUan  v. 
Piper ^  for  the  general  administration  of  the 
trusts  of  the  will,  against  the  defendants, 
who  were  the  persons  beneficially  entitled 
under  the  will.  In  that  suit  a  decree  was 
made  for  sale  of  all  the  real  estates  devised 
in  trust.  Watson,  who  had  been  the  soli- 
citor of  the  testator  at  the  time  of  his  death, 
acted  as  the  solicitor  of  the  plaintiffs  in  that 
suit.  The  personal  estate  being  found 
insufficient  for  the  payment  of  debts,  the 
suit  of  Parkinson  v.  Piper  was  instituted 
by  two  simple  contract  creditors  of  the 
testator  for  the  purpose  of  having  the  assets 
marshalled,  and  the  defendants  to  that  suit 
were  the  four  trustees  and  the  persons 
beneficially  interested  under  the  will.  In 
this  second  suit,  Watson  acted  as  solicitor 
for  the  plaintiffs,  for  himself  and  his  co- 
trustees, and  for  the  greater  number  of  the 
cestuis  que  truti.  The  cause  of  Cradock 
V.  Piper  sought  relief  merely  in  respect  of 
certain  estates  specifically  devised  by  the 
will.  By  the  decree  in  the  suit  of  Park- 
inson  v.  Piper  the  accounts  were  directed 
of  the  real  and  personal  estate,  and  the 
Master  was  to  be  at  liberty  to  adopt  the 
accounts  taken  in  the  former  suits.  By 
an  order,  on  further  directions,  made 
in  the  suit  of  Parkinson  v.  Piper,  in 
April  1839,  it  was  referred  to  the 
Master  to  tax  all  parties  thereto,  and  to 
two  subsequent  suits  of  revivor  and  sup- 
plement, their  costs  of  the  said  suits,  the 
costs  of  the  defendants  to  be  taxed  as  be- 
tween solicitor  and  client ;  the  considera- 
tion of  further  directions  and  of  the  pay- 
ment of  the  costs,  ordered  thereby  to  be 
taxed,  being  reserved  until  the  Master 
should  have  made  his  report.  The  Master, 
under  that  order,  proceeded  to  tax  the  costs 
of  the  defendants  as  between  solicitor  and 
client,  without  regard  to  the  fact  that  Watson 
was  a  trustee,  no  objection  having  been 
raised  on  that  ground.  By  an  order  made 
in  all  the  causes,  on  subsequent  further 
directions,  on  the  4th  of  June  1847«  it  was 
ordered  that  the  Master  should  tax  the 
subsequent  costs  of  all  parties,  the  costs 
of  the  defendants  as  between  solicitor  and 
client,  and  that  the  Master  should  add  the 
respective  amounts  of  such  costs  to  the 
respective  amounts  of  costs  taxed  under  the 
order  of  the  30th  of  April  1839 ;  and  that 
the  same  should  be  paid  as  therein  men* 


tioned.  The  Master,  in  taxing  the 
under  this  order,  allowed  all  the  co 
Watson,  occasioned  by  his  appearing  k 
defendants,  his  cestuis  que  trust ;  but 
allowed  him  costs  out  of  pocket  in  ic 
of  his  appearance  for  himself  and  hi 
trustees. 

Watson  then  petitioned  that  the  Id 
might  be  ordered  to  review  his  taxati 
to  the  items  disallowed  by  him  in  reap 
the  appearance  of  Watson  for  himsel 
his  co-trustees.  Eight  of  the  cestui 
trust,  defendants  in  the  suit,  also  petit 
for  a  review  of  the  taxation  as  to  the 
of  costs  allowed  by  the  Master  in  resp 
Watson's  appearance  for  them. 

Both  petitions  came  on  to  be 
before  the  Vice  Chancellor  of  Eni 
in  June  1849,  when  his  Honour 
an  order  upon  Watson's  petition,  io 
Master  to  review  his  taxation  as  t 
costs  incurred  by  Watson,  in  appearii 
himself  and  his  co- trustees,  and  to 
the  same  ;  and  he  dismissed  the  petiti 
the  cestuis  que  trust  with  costs  ;  proce 
upon  the  ground  that  the  previous  ord 
taxation  in  1839  had  directed  taxatii 
between  solicitor  and  client :  and  that 
having  been  acted  upon  in  the  ord 
mode,  by  giving  full  costs  to  Watsoi 
subsequent  order  for  taxation  must  pi 
upon  the  same  principle ;  the  parties  h 
so  long  acquiesced  in  that  construct! 
the  order. 

The  cestuis  que  trust  appealed  firoi 
orders  made  on  both  petitions. 

Mr.  James  Parker  and  Mr,  Wrig} 
the  appellants.  —  The  Master,  in  t 
costs,  disallowed  all  costs  of  Mr.  W] 
except  costs  out  of  pocket,  in  respect 
joint  appearance  for  himself  and  hi 
trustees,  and  rightly. 

[The  Lord  Chancellor. — Is  it  i 
the  province  of  the  Taxing  Master  to 
cise  this   discretion  without  special  i 
tions  ?] 

This  has  always  been  the  praet 
Bainbrigge  v.  Blair  {\\  Prebble  v. 
hurst  (2) :  and  in  York  v.  Brown  (3] 
Court  held  it  was  competent  to  the  M 
under  the  usual  order,  to  take  notice  c 
&ct  of  the  solicitor  being  a  trustee 
refused  to  give  any  special  directions* 

(1)  8  Bear.  588. 

(2)  2  Sim.  246. 

(3)  1  GoU.  260. 
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practice  must  necessarily  be  so;  because, 
in  most  cases,  unUl  the  bills  are  carried  in 
before  the  Master,  neither  the  Court  nor 
the  parties  can  know  whether  they  wiU 
contain  objectionable  items  of  this  dia- 
racter.  If  the  Court  is  not  satisfied  as  to 
the  practice  in  this  respect,  it  will  put  the 
matter  in  a  course  of  inquiry.  It  is  clear 
that  a  trustee  acting  professionally  as  soli- 
citor is  not  entitled  to  anything  but  costs 
out  of  pocket— iVetcr  v.  Jones  (4),  Robinson 
V.  PeU  (6),  Moore  v.  Frowd  (6),  BainbrU^e 
V.  Blatr^  Eraser  ▼.  Palmer  (7) ;  in  which 
last  case  the  same  rule  was  extended  to  the 
costs  of  a  trustee  appearing  for  his  ce^tttt 
que  trust.  But  the  Vice  Chancellor's  order 
proceeded  also  on  the  ground  of  acquiescence 
in  the  mode  of  taxation  under  the  order  of 
1839.  At  the  time  of  that  taxation,  Watson 
appeared  as  the  solicitor  of  all  parties ;  so 
that  there  was  no  one  to  check  the  accounts. 
The  acquiescence,  therefore,  of  the  peti- 
tioners was  in  ignorance  of  their  rights,  and 
will  not  bind  ihem-^Todd  v.  Wilson  (8). 

Mr.  Bethell  and  Mr,  Sidehottom^  for  the 
respondent. — First,  the  way  in  which  the 
Master  has  proceeded  in  the  taxation  is  not 
justified  by  the  terms  of  the  order ;  for  the 
term  "  costs"  means  professional  remunera- 
tion, and  not  money  expended.  The  Master 
cannot  go  out  of  the  decree  and  make  him- 
self a  judge  of  the  merits.  The  case  of 
New  V.  Jones  professes  to  be  derived  from 
Robinson  v.  Pett ;  but  the  latter  case  only 
decides  that  a  trustee  is  not  to  be  allowed 
to  derive  any  personal  profit  from  the  trust. 
There  is  no  trace  of  any  such  rule  existing 
in  the  time  of  Lord  Eldon ;  but  Carmichael 
V.  Wilson  (9)  rather  implies  the  contrary. 
The  rule,  if  it  exists,  can  only  apply  to  the 
costs  of  the  trustee  himself;  but  here  it  is 
sought  to  be  extended  to  his  appearance 
for  his  co-trustees,  and  also  his  cesiuis  que 
trust.  The  costs  directed  to  be  paid  are 
the  costs  of  the  party,  and  not  of  the  soli- 
citor; and  if  these  latter  costs  are  disallowed, 
then  the  effect  of  that  will  be  that  Watson 
will  have  a  personal  claim  against  the  parties 
for  these  costs ;  for  it  was  no  part  of  his 

(4)  9  Byth.  CoDvey.  by  Jarm.  731. 

(5)  3  P.  Wms.  249. 

(6)  8  MyL  &  Cr.  46 ;  t.  c.  7  Lsw  J.  Rep.  (n.8.) 
Chsnc  113, 

(7)  4  Ton.  &  C.  516. 

(8)  9  BesT.  480 ;  i.  c  15  Lsw  J.  Rep.  (n.s.) 
Chaae.  450. 

(9)3MolL587. 


duty  as  trustee  to  appear  for  them.  And, 
furUier,  no  additional  expense  was  ineorred 
by  Watson  appearing  jointly  with  his  oo- 
trustees.  Lastly,  the  appellants  are  bound 
by  their  acquiescence  in  the  mode  of  taxa- 
tion adopted  in  1839. 
Mr,  J.  Parker  replied. 

Jan.  18.  —  The  Lord  Chancellor.  ~- 
The  first  question  is,  whether  under  a  gen- 
eral order  to  tax  costs  (whether  as  between 
solicitor  and  client  or  between  party  and 
party  makes  no  difference  as  to  the  present 
point),  it  is  competent  to  the  Taxing  Master 
to  discriminate  between  the  costs  of  a  trustee 
acting  as  solicitor  and  the  ordinary  costs 
payable  in  the  event  of  that  circumstance 
not  occurring.  In  this  case  the  Master  has 
disallowed  idl  costs  except  costs  out  of 
pocket,  on  the  ground  that  the  solicitor  was 
a  trustee.  It  appears  that  he  was  a  party 
as  trustee  in  several  suits,  in  some  of  whidi 
he  acted  as  solicitor  for  other  parties  who 
were  his  eestuis  que  trust;  in  one  suit  as 
solicitor  for  the  plaintiffs,  his  co-trustees; 
in  others  as  solicitor  for  the  defendants^ 
the  eestuis  que  trust  and  his  co-trustees; 
in  others  as  solicitor  for  himself,  made  party 
as  a  trustee ;  and  the  Taxing  Master  has 
disallowed  the  costs  in  all  cases  where  he 
has  acted  for  himself  and  his  co-trustees. 
Now,  the  first  question  is,  whether  under 
the  ordinary  reference  to  tax  costs  it  was 
competent  to  the  Taxing  Master  to  exercise 
that  jurisdiction.  It  struck  me  at  first  that 
it  was  a  large  discretion  for  the  Taxing 
Master  to  exercise,  for  it  was  in  substance 
not  taxing  the  costs  at  all,  because  dis- 
allowing all  but  costs  out  of  pocket  is  in 
substance  disallowing  all  costs ;  because 
what  are  called  costs  out  of  pocket  are 
not  costs  at  all  in  the  professional  sense 
of  the  term ;  and  this  appeared  to  me  a 
wide  discretion  for  the  Master  to  exer- 
cise under  the  terms  of  the  ordinary  order 
for  taxation.  But  I  find  that  the  order 
has  been  so  understood  by  the  present 
Taxing  Masters.  The  question  arose  in  a 
case  before  the  Vice  Chancellor  Knight 
Bruce  in  the  case  of  York  v.  Brown  where 
it  was  held  that  under  the  common  order^ 
it  was  competent  to  the  Master  to  deal 
with  the  costs  of  a  trustee  in  this  way. 
I  was  desirous  of  ascertaining  what  the 
jNractice  was,  prior  to  that  decision,  before 
the  Masters  in  ordmary,  upon  whcmi  this 
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duty  devolved  prior  to  the  appointment  of 
the  present  Taxing  Masters.  I  therefore 
ascertained  that  by  referring  to  some  of 
the  Masters  in  ordinary  who  were  the 
Taxing  Masters  prior  to  this  decision  of  the 
Vice  Chancellor  Knight  Bruce ;  and  I  have 
had  this  certificate  from  the  senior  Master, 
whose  experience  and  attention  to  the 
business  of  the  Court  entitles  his  opinion 
to  the  highest  consideration.  I  speak  of 
Master  Dowdeswell.  *'  Under  the  common 
order  for  taxation  of  costs  as  between 
solicitor  and  client,  it  was  my  practice,  and 
I  believe  it  was  the  practice  of  the  other 
Masters,  to  disallow  all  costs  to  a  solicitor 
who  was  also  a  trustee,  except  costs  out 
of  pocket,  in  all  cases  where  the  objection 
was  taken ;  and  that  without  any  special 
order  as  to  the  allowance  of  any  such  costs." 
I  have  also  the  same  opinion  from  Master 
Farrer  and  Master  Rose.  Those  being  at 
present  the  only  three  Masters,  as  far  as  I 
am  aware,  who  have  had  any  experience  in 
taxing  costs  before  that  duty  was  transferred 
to  the  present  Taxing  Masters.  That, 
coupled  with  the  acknowledged  practice  of 
the  present  Taxing  Masters,  leaves  no 
doubt  on  my  mind  that  my  first  impression 
was  not  correct,  though  I  have  great 
difficulty  in  reconciling  this  practice  with 
the  words  of  the  order  ;  yet,  as  the  practice 
of  exercising  such  a  discretion  is  established, 
that  part  of  the  case  which  is  founded  on  a 
supposed  excess  of  power  in  the  Master 
falls  to  the  ground. 

Then  the  next  question  is,  whether  the 
Master  has  rightly  exercised  that  discre- 
tion. Now,  as  to  the  costs  of  a  trustee 
himself,  where  he  is  a  party  to  the  cause, 
as  trustee,  no  doubt  the  Master  has  rightly 
exercised  his  discretion  in  disallowing  him 
his  costs.  The  Vice  Chancellor  of  Eng- 
land, however,  seemed  to  be  of  opinion 
that  the  rule  did  not  apply  to  the  present 
case,  on  the  ground  that  these  suits  having 
been  many  years  pending,  the  costs  had  by 
a  former  order  been  directed  to  be  taxed, 
and  no  attention  having  been  directed  to  the 
fact  that  the  solicitor  was  a  trustee  acting 
for  himself  as  trustee,  this  distinction  was 
not  taken  ;  and  the  costs  were  taxed  as 
between  solicitor  and  client,  without  refer- 
ence to  this  objection.  Then  the  order 
upon  which  the  present  costs  were  ordered 
to  be  taxed,  takes  that  up  as  a  sum  fixed, 
^d  directs  the  costs,  to  be  taxed,  to  be 


added  to  such  former  costs,  and  the  amount 
to  be  paid.  But  there  is  nothing  in  the 
last  order  directing  the  Master  to  allow  costs 
not  otherwise  allowable ;  and  I  cannot  see 
why  an  error  in  the  prior  taxation  of  costs, 
there  being  no  order  to  tax  costs  in  the  same 
manner,  should  lead  to  the  conclusion  that 
the  Court  intended  that  error  to  be  acted 
upon  in  the  present  case.  I  think,  there- 
fore, that  under  the  present  order  all  the 
Master  had  to  do  was  to  see  what  that 
order  was,  and  thereupon  to  perform  the 
ordinary  duties  of  a  Taxing  Master,  as  if 
the  reference  had  been  made  to  him  in  the 
first  instance  to  tax  costs  as  between  solicitor 
and  client,  without  any  specialty  in  the 
order.  Then  he  has  disallowed  all  the  costs 
of  the  solicitor  acting  for  himself,  in  which 
1  have  no  doubt  he  was  right. 

But  then  it  is  contended  that  a  trustee, 
having  acted  as  solicitor  for  other  parties, 
his  cestuis  que  trusts  and  co-trustees,  is  only 
entitled  to  costs  out  of  pocket,  in  respect  of 
such  employment.  It  might,  indeed,  be 
a  security  against  abuse,  if  the  rule  were 
held  to  apply  to  such  cases.  A  trustee,  who 
is  a  solicitor,  is  very  likely  to  be  intrusted 
with  the  exclusive  management  of  suits 
regarding  the  trust  property  and  with  a 
large  discretionary  power  as  to  the  institu- 
tion and  conduct  of  such  suits,  and  would 
be  too  liable  to  be  influenced  by  the  profits 
accruing,  as  well  from  the  costs  of  other 
parties  as  his  own,  unless  this  rule  were 
applied.  But  practically,  the  security  is 
not  very  efiectual,  since  the  rule  is  so 
easily  evaded.  But  the  question  is,  whether 
the  rule  has  been  so  extended,  rather  than 
the  consideration  of  the  advantages  that 
might  be  supposed  to  be  derived  from  it, 
if  it  were  so  extended.  Now  the  rule  is 
founded  on  this  principle,  that  a  trustee 
shall  not  be  permitted  to  make  a  profit  of 
his  ofiice,  which  he  would  do  if,  being  a 
party  to  a  cause  and  a  solicitor  he  were 
permitted  to  derive  professional  profits 
from  acting  for  himself.  In  the  case  of 
New  V.  Jones,  the  question  arose  on 
business  done  by  a  trustee  as  a  solicitor, 
and  it  was  held  that  he  could  not  charge 
for  such  business.  In  Moore  v.  Frowd 
the  business,  in  respect  of  which  the 
costs  were  claimed,  was  the  proper 
business  of  a  trustee  ;  and  that  that  was 
the  ground  of  my  decision  is  clear  from 
what  1  then  said  — "If  an    attorney  be 
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allowed  to  make  profit,  by  means  of  pro- 
fessional business,  of  his  office  of  trustee, 
it  will  constitute  an  exception  to  a  rule  well 
known  and  established  in  all  other  cases  ; 
a  factor,  acting  as  executor,  is  not  so  en- 
titled, nor  a  commission  agent.'*  The  case 
of  Carmichael  v.  Wilson  has  been  supposed 
to  be  an  authority,  founded  upon  an  opin- 
ion of  Lord  Eldon,  against  the  existence 
of  this  rule ;  but  it  is  clear  from  a  report 
of  the  same  case  in  another  stage,  2  Dow 
S^  CL  51,  that  the  report  in  Molloy  cannot 
be  relied  on.  The  decision  is  stated  in 
MoUoy  to  have  been  made  in  December 
1825,  upon  exceptions  to  the  Master*s 
report ;  but  from  the  report  in  Dow  Sf  Clark 
it  appears  that  such  a  question  could  not 
then  have  been  decided.  An  executor, 
being  a  solicitor,  had  instituted  several 
suits  in  respect  of  his  testator's  estate ; 
and  upon  an  application  by  a  legatee 
against  him,  the  Master  was  directed  to 
inquire  as  to  the  propriety  of  the  institu- 
tion and  conduct  of  such  suits,  without 
prejudice  to  the  question  whether  the 
executor  was  entitled  to  his  professional 
costs;  shewing  that  the  rule,  which  is 
supposed  to  have  been  first  established  by 
the  case  of  New  v.  Jones  was  in  existence, 
and  was  recognized  by  the  Court  of  Chan- 
cery in  Ireland  at  that  time.  On  that 
reference  the  Master  made  his  report, 
stating  his  objections  to  the  conduct  of  the 
causes,  and  suggesting  that,  as  such  suits 
were  still  pending,  it  would  be  proper  to 
postpone  the  consideration  of  the  ex- 
ecutor* s  costs  till  the  results  of  those  suits 
were  known.  To  this  report  the  executor 
excepted ;  and  the  exceptions  were  heard 
on  the  6th  of  December  1825,  which  is 
reported  in  2  Molloy ;  but  the  only  ques- 
tion before  the  Court  there  was,  whether 
the  consideration  of  the  costs  should  be 
postponed,  and  not  at  all  with  respect  to 
the  mode  in  which  they  should  be  taxed. 
So  far,  therefore,  as  the  rule  had  been  laid 
down  and  acted  upon,  it  has  been. confined 
to  cases  in  which  the  business  of  the  solici- 
tor was  the  proper  business  and  employ- 
ment of  the  trustee.  But  it  is  no  part  of 
the  business  of  a  trustee  to  assist  other 
parties  in  suits  relating  to  the  trust  pro- 
perty. If,  therefore,  a  trustee  acts  as 
solicitor  iu  the  business  of  any  other  party, 
that  is    not  the   proper  business   of  the 


trustee  himself ;  and,  consequently,  the  rule 
as  to  costs  will  not  apply ;  and  hitherto  no 
case  has  arisen  extending  the  rule  to  the  costs 
of  a  trustee  employed  as  solicitor  for  other 
parties,  except,  it  may  be,  in  the  case  of 
Fraser  v.  Palmer.  The  distinction  was 
there  taken.  In  that  case  there  were  three 
suits.  In  the  first  suit,  Fraser  v.  Palmer^ 
Fraser,  the  plaintifi*,  claimed  as  creditor 
upon  the  fund,  and  Palmer  and  his  wife 
were  the  cestuis  que  trust;  and  Harmer,  the 
trustee  of  the  fund,  acted  as  solicitor  for  the 
defendants ;  therefore,  it  was  the  case  of  a 
trustee  of  the  fund  acting  as  solicitor  for 
his  cestuis  que  trust,  and  Baron  Alderson 
was  of  opinion  that  he  was,  notwithstand- 
ing, entitled  to  the  costs  of  the  suit.  That 
is  one  of  the  very  points  which  have  been 
raised  here.  Harmer  was  not  performing 
any  duty  as  trustee  ;  but  happening  to  be 
trustee  he  was  employed  as  solicitor  by  the 
cestuis  que  trust,  and  he  was  allowed  his 
costs  in  that  suit.  In  the  second  suit. 
Palmer  v.  Fraser,  which  was  a  bill  filed 
by  the  husband,  the  trustee  himself  was  a 
party  defendant;  and  in  the  third  cause, 
which  was  an  action  at  law,  the  trustee  was 
the  plaintifi*.  The  Master  had  disallowed 
the  costs  of  the  trustee  in  all  the  suits ;  and 
Baron  Alderson  says,  "  I  think  the  Master 
was  wrong  as  to  the  first  suit,  and  right  as 
to  the  others.  In  the  first  suit,  Harmer 
was  not  acting  in  the  character  of  trustee, 
though  he  was  Mrs.  Palmer's  solicitor. 
As  to  the  other  matters,  he  is  clearly  not 
to  be  allowed  more  than  his  costs  out  of 
pocket.  The  principle  is,  that  the  estate 
is  to  be  protected  by  the  unbiassed  judg- 
ment of  the  trustee." 

The  only  part  of  the  case  which  is  defec- 
tive for  the  present  purpose  is  that  as  to 
the  suit  in  which  the  wife  and  Harmer  were 
defendants,  and  in  which  Harmer  appears 
to  have  acted  for  both.  The  distinction 
was  not  taken  by  the  judgment  in  this  case. 
It  would  appear  as  if  he  had  been  dis- 
allowed all  the  costs  in  that  suit.  It  is  not 
very  clearly  stated,  nor  does  it  appear  for 
what  reason  he  was  not  allowed  the  costs 
of  appearing  for  Mrs.  Palmer,  when  he  had 
been  allowed  such  costs  in  the  first  suit. 
But  for  the  present  purpose  this  is  clear 
from  the  case,  that  where  a  trustee  of  the 
fimd  is  employed  by  his  cestui  que  trust  in 
the  suit,  the  circumstance  of  his  being  such 
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tniftee  will  not  deprive  him  of  his  costs  in 
that  suit ;  and  that  where  he  acts  for  him- 
aelf^  heing  a  party,  he  shall  not  he  allowed 
his  costs.  That  &lls  in  with  all  the  former 
cases,  but  there  is  no  case  that  I  can 
find  in  which  the  principle  has  been  ex- 
tended beyond  the  dealing  of  a  trustee 
acting  for  himself  in  the  execution  of  the 
trust. 

In  this  state  of  the  authorities,  and  in  the 
absence  of  aU  authority  to  the  contrary,  I 
am  of  opinion  that  the  Master  has  very 
properly  disallowed  Mr.  Watson  all  costs 
incurred  in  acting  for  himself;  but  that  he 
must  be  allowed  all  costs  incurred  in  acting 
for  other  parties.  If  the  case  requires  that 
I  should  specify  how  the  principle  is  to  be 
applied  to  the  particular  charges,  I  must 
have  the  pleadings  for  that  purpose. 

The  case  then  stood  over  for  Mr.  J. 
Parker  and  Mr.  Wright  to  point  out  any 
items  of  costs  which  were  occasioned  by 
llie  appearance  of  Watson  alone. 

Jan.  22. — The  case  now  coming  on  to 
be  spoken  to, 

Mr.  /.  Parker  contended,  that  the 
Master,  in  applying  the  principle,  would, 
in  the  cases  where  Watson  had  appeared  for 
liimself  jointly  with  the  other  defendants, 
the  cestuis  que  trusty  so  as  only  to  make 
one  set  of  costs,  disallow  Watson  his  pro- 
portion of  the  costs  of  such  appearance ; 
and  that  where  he  appeared  for  himself  and 
his  co-trustees  jointly,  all  such  costs  shoidd 
be  disallowed — Bainhrigge  v.  Blair. 

[The  Lord  Chancellor. — The  case  cited 
did  not  decide  that  point ;  and  even  if  that 
were  the  rule,  it  woidd  have  a  mischievous 
tendency,  for  the  only  effect  of  it  woidd 
be,  that  the  trustee,  the  solicitor,  would 
appear  for  his  co-trustee,  and  use  another 
person's  name  as  appearing  for  himself.  It 
would,  in  foct,  increase  the  costs.] 

Mr.  Bethelly  contr^. — The  case  put  of 
the  disallowance  of  the  costs  of  one  of  four 
defendants  appearing  jointly  does  not  ap- 
ply ;  as  the  solicitor  there  recovers  from 
his  own  client  the  proportion  so  struck  off. 
The  reason  of  the  rule  is  simply,  that  the 
trustee  shall  not  be  allowed  remunerating 
costs ;  and  no  additional  expense  has  been 
incurred  by  the  appearance  of  Watson 
jointly  with  his  co-trustees. 


The  Lord  Chancellor.— The  iq>plica- 
tion  of  the  rule  to  a  state  of  dreumstances 
where  the  trustee  had  appeared  jointly  for 
himself  and  other  parties  was  not  before 
me  on  the  previous  hearing.  In  the  case 
that  was  put  as  analogous  to  the  present, 
namely,  one  of  four  parties  appearing 
jointly  being  disallowed  his  costs,  the 
intention  of  the  Court,  in  making  such 
order,  could  not  be  carried  out,  except  by 
striking  off  his  proportion.  But  here  the 
intention  of  the  Court  being  that  the  trus- 
tee shall  be  entitled  to  his  costs  as  an 
ordinary  solicitor,  in  respect  of  parties  for 
whom  he  appears,  excluding  only  costs  in- 
curred by  himself  as  trustee  independently 
of  the  other  trustees,  if  such  apportionment 
as  is  contended  for  were  made,  then  the 
intention  of  the  Court  would  be  frustrated, 
for  he  woidd  not  get  the  frdl  costs  of  the 
other  parties  for  whom  he  appeared.  I  am 
of  opinion  that  the  circumstance  of  his  ap- 
pearing jointly  with  his  co-trustees  ought 
not  to  diminish  those  costs,  which,  upon 
the  principle  I  have  laid  down,  he  is  en- 
titled to  receive,  as  his  appearing  jointly 
with  them  did  not  increase  the  costs  of  his 
clients.  I  assume  that  no  items  can  be 
pointed  out  of  extra  costs  occasioned  by 
the  solicitor  appearing  for  himself  or  jointly 
with  his  CO- trustees.  The  order  should  be 
pre&ced  in  some  suqh  way  as  this,  "  That 
it  appearing  that  the  costs  of  the  other 
parties  were  not  increased  by  this  trustee 
being  joined  with  them,  &c.,  let  the  Master 
tax  these  costs  as  if  the  solicitor  were  not 
a  trustee." 

Mr.  Bethell  then  asked  that,  as  the 
order  of  his  Lordship  was  substantially 
the  same  as  that  of  the  Vice  Chancellor, 
the  appeal  might  be  dismissed,  with  costs. 

Mr.  J.  Parker  submitted  that  as,  though 
the  result  of  the  order  was  the  same,  the 
Vice  Chancellor's  order  was  founded  upon 
erroneous  principles,  there  ought  to  be  no 
costs  of  appeal. 

The  Lord  Chancellor. — It  is  the  order 
that  is  appealed  from,  and  not  the  reasons 
on  which  it  is  founded ;  and  as  the  order 
turns  out  to  be  correct,  the  appeal  must 
be  dismissed,  with  costs. 
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RODICK   V,  GANDELL. 


Equitable  Assignment  —  Debts  —  Soli- 
citor's Undertaking  —  Partner's  Respon- 
sibility— Bankers — Balance  of  Account^- 
Casts, 

G,  4*  Bf  engineersy  had  overdrawn  their 
account  with  their  bankers^  but  large  sums 
of  money  were  owing  to  them  from  several 
railway  companies  for  whom  P,  ^  W,  acted 
as  solicitors,  W^  at  the  request  of  the 
engineer Sf  wrote  to  the  bank  for  himself  and 
partner y  stating  that  they  would^  on  receiving 
the  monies  due  from  the  railway  companies^ 
pay  them  to  the  bank,  to  the  credit  of  the 
engineers.  The  manager  of  the  bank  wrote 
toP,  ^  Wy  acknowledging  the  receipt  of  this 
letter,  as  guaranteeing  the  payment  of  the 
monies  received  by  them  on  account  of 
Messrs.  G,  ^  B ;  it  also,  in  a  postscript, 
stated  the  amount  of  the  balance  then  due, 
and  that  on  payment  thereof,  this  letter 
would  be  given  up  to  P.  ^  W,  Messrs, 
G,  ^  B,  subsequently  became  bankrupts : — 
Held,  that  the  transaction  did  not  amount  to 
an  agreement  for  an  equitable  assignment  of 
the  monies  due ;  and  that  the  plaintiff  was 
not  entitled  to  the  relief  asked. 

The  bill  was  dismissed  without  costs  as 
against  W,  and  also  against  P,  his  partner, 
though  he  knew  nothing  of  the  facts,  but 
with  the  costs  of  serving  G,  ^  B»  with  the 
lubpoena  to  hear  judgment  only,  and  with 
costs  as  against  their  assignees, 

John  Haskins  Gandell  and  John  Brunton 
carried  on  the  business  of  civil  engineers  at 
Birkenhead,  in  partnership,  under  the  style 
or  firm  of  Gandell  &  Brunton,  and  as  such 
they  were  employed  by  the  Cheltenham, 
Oxford,  and  London  Junction  Railway 
Company ;  the  Thames  Valley,  Oxford, 
and  South  Wales  Railway  Company  ;  and 
the  Direct  London  and  Holyhead  and  Port 
Dynllaen  Railway  Company ;  for  all  which 
companies  Messrs.  Pinniger  &  Westmacott 
were  the  solicitors. 

In  the  year  1845,  and  for  some  time 
previous,  Messrs.  Gandell  &  Brunton  were 
customers  of  the  Liverpool  Banking  Com- 
pany, and  they  were  indebted  upon  their 
account  in  the  sum  of  2,7621,  1 1^.  7d,     In 
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December  in  that  year,  James  Lister,  the 
manager  of  the  Bank,  requested  Messrs. 
Gandell  &  Brunton  either  to  pay  their 
account  or  to  give  them  some  sufficient 
security.  In  this  state  of  their  affairs, 
Messrs.  Gandell  &  Brunton  applied,  through 
Mr.  Watson,  as  their  agent,  to  Mr.  West- 
macott, to  concur  in  some  arrangement 
with  the  bankers ;  and  on  the  24th  of 
December  1845,  Mr.  Westmacott,  in  a 
letter  to  Mr.  Gandell,  said,  "If  you  were 
here,  no  doubt  we  could  understand  each 
other,  and  comply  with  all  the  bankers' 
desires.  Could  you  not  arrange  it  in  this 
way  ?  Give  the  bankers  a  statement  of  what 
is  due  to  you  from  each  company,  then  give 
a  direction  to  us  that  these  sums  when  paid 
shall  be  paid  to  your  account  with  them, 
and  we  write  them  a  letter,  stating  that  on 
the  payment  they  shall  be  so  placed  to 
your  credit;  you  can  state  to  them  that 
that  has  been  suggested  by  us  as  the  proper 
course.  I  trust  to  your  giving  all  proper 
explanations  to  the  bankers.*' 

On  the  26th  of  December  1845,  Messrs. 
Gandell  &  Brunton  followed  these  sug- 
gestions, and  wrote  to  Messrs.  Pinniger  8c 
Westmacott  as  follows: — **  Dear  Sirs, — We 
hereby  request  of  you  that  you  will  pay 
into  the  bank  of  Messrs.  Cunliffes,  Brookes 
&  Co.,  for  the  Liverpool  Union  Bank,  all 
monies  now  due  to  us  from  the  Cheltenham, 
Oxford,  and  London  Junction  Railway  ;  the 
Thames  Valley,  Oxford,  and  South  Wales 
Union  Railway ;  and  the  Direct  London 
and  Holyhead  and  Port  Dynllaen  Railway  ; 
and  we  hereby  authorize  you  to  receive 
such  monies  in  our  names,  for  the  purpose, 
from  the  different  committees.  We  will 
thank  you  to  write  to  the  bank,  saying  you 
will  act  on  this  letter." 

On  the  27th  of  December  1845,  Mr. 
Westmacott  wrote  to  Messrs.  Cunliffes, 
Brookes  &  Co.  as  follows,  inclosing  a  copy 
of  the  letter  received  : — **  Gentlemen, — We 
have  received  from  Messrs.  Gandell  & 
Brunton  a  letter,  of  which  we  hand  you  a 
copy  on  the  other  side.  As  requested  by 
that  letter,  we  beg  to  say  that  we  will,  on 
receiving  the  monies  due  to  Messrs.  Gandell 
&  Brunton  from  the  several  railways  men- 
tioned, pay  them  to  you,  to  their  credit, 
and  that  we  will  effect  this  as  early  as  pos- 
sible. For  Pinniger  and  self,  H.  S.  West- 
macott." 
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Mr.  Westmacott  inclosed  this  letter  to 
Messrs.  Gandell  &  Brunton,  with  a  letter 
from  himself,  which  was  as  follows :  — 
"  Cheltenham,  December  27,  1845. — Sirs, 
your  letter  of  the  26th  reached  me  here 
this  evening ;  I  inclose  a  letter  to  the 
bankers,  which  I  have  no  doubt  will  an- 
swer your  purpose.  I  am,  &c.,  H.  S. 
"Westmacott." 

On  the  29th  of  December  1845,  Messrs. 
Gandell  &  Brunton  sent  this  letter  by  Mr. 
Watson  to  Mr.  Lister ;  he  said  the  letter 
would  do  ;  Mr.  Watson  then  inquired  whe- 
ther Messrs.  Gandell  &  Brunton  would  be 
allowed  to  draw  against  it ;  but  Mr.  Lister 
refused  to  consent,  and  said  he  should  hold 
the  letter  for  the  money  then  overdrawn, 
and  should  not  make  any  further  advances. 
On  the  same  day,  Mr.   Lister  wrote  the 
following    letter    to    Messrs.    Pinniger  & 
Westmacott : — "  Gentlemen, — I   have   re- 
ceived your  favour  of  the  27th  inst.,  gua- 
ranteeing the  payment   of  all  monies  re- 
ceived  by  you    on    account    of    Messrs. 
Gandell  &  Brunton  into  our  hands.'*     He 
also  added,  in  a  postscript : — '*  The  amount 
due  to  us  is  under  3,000/.,  on  payment  of 
which  your  letter  will  be  given  up.'*  Messrs. 
G^dell  &  Brunton  also,  on  the  same  day, 
upon  being  informed  of  Mr.  Lister's  refusal 
to  allow  them   to   increase  their  balance, 
again  sent  Mr.  Watson  to  the  bank,  with 
the   following  letter: — "Dear  sir, —  We 
were  very   much  surprised  to  learn  from 
Mr.  Watson   the  result  of  his   interview. 
With  so  large  an  amount  due  to  us  from 
highly  respectable   parties,  who   have  ac- 
knowledged  their   liability,  and   are   now 
subscribing  to  pay  us  our  accounts,  together 
with  the  undertaking  of  men  of  such  high 
standing  as  Messrs.  Pinniger  &  Westma- 
cott, we  could  not  have  supposed  you  would 
have  hesitated  to  make  us  the  moderate 
advances  we  require.     Fully  relying  that 
this  would   have  been  the  case,  we  had, 
previous  to  the  return  of  Mr.  Watson,  drawn 
some  further  small  sums,  making  the  total 
advance  to  us  about  3,000/.    We  shall  fully 
rely  upon  your  protecting  these  cheques, 
but  shall  not,  of  course,  in  compliance  with 
your  request,  make  any  further  drafts  upon 
you.     Yours,  &c.,  Gandell   &   Brunton." 
To  this  was  added  a  postscript,  as  follows : 
^"  As  the  letter  you  now  hold  is  for  so 
large  an  amount,  we  have  sent  to  London 


for  a    similar    letter,   covering    only   the 
amount  of  the  advance  to  us,  8,000/." 

In  consequence  of  this  letter  Mr.  Lister 
consented  to   honour  the  cheques  which 
had  been  drawn,  and  to  allow  the  balance 
to  be  extended  to  3,000/.     And  it  would 
seem  that  Mr.   Lister  subsequently  added 
the  postscript  to  the  letter  he  had  written  to 
Messrs.  Pinniger  &  Westmacott.     On  the 
13th  of  February  1846,  Mr.  Lister  wrote 
to    Messrs.    Pinniger    &    Westmacott  — 
"  Gentlemen,  I  will  thank  you  to  inform 
us  if  any  payments  have  been  received  on 
account  of  Messrs.  Gandell  &  Brunton's 
claim,  and  when  the  amount  due  to  them 
will  be  paid."  On  the  same  day  Mr.  Lister 
wrote  to  Messrs.  Gandell  &  Brunton  re- 
specting   their    accounts,    to    which    the 
following    answer    was    returned   on    the 
14th  of  February :   **  Messrs.  Gandell   & 
Brunton  present  their  compliments  to  Mr. 
Lister,  and  beg  to  acknowledge  the  receipt 
of   his  foivour  of  the   12th  inst.      They 
extremely  regret  that  the  account  has  not 
yet  been  reduced,    but   in  fact  increased. 
Messrs.  Gandell  &  Brunton  would  not  have 
drawn  the  cheques  they  have,  but  they  had  a 
positive  pledge  that  a  large  sum  of  money 
from  the   Birkenhead  and    Holyhead  line 
would  have  been  paid  in  to  their  account  dur- 
ing the  past  week.   They  will  draw  no  more 
cheques  until  money  is  paid  in  to  reduce  the 
balance.      Messrs.  Gandell  &  Brunton  are 
glad  Mr.  Lister  has  written  to  Mr.  Westma- 
cott :  15,000/.  is  due  to  them  from  the  lines 
to  which  Mr.  Westmacott  is  solicitor,  and 
they  are  as  anxious  as  Mr.  Lister  can  be 
that  their  account  should  be  paid  off  by 
payments  from  those  companies.      Other 
large  sums  arc  due,  which  they  will  exert 
themselves   to  get  in    during    the   week. 
Mr.  Lister  need  not  have  any  fear  as  to  the 
safety  of  the  money  owing  by  them  to  the 
bank."      On  the  18th  of  February  1846, 
Messrs.  Gandell  &  Brunton  wrote  to  Mr. 
Lister    as    follows :  —  **  Dear    Sir,  —  To- 
morrow there  will  be  paid  into  your  bank 
to  our  credit  150/.,  against  this  we  have 
drawn  two  cheques  for  30/.,  and  we  shall 
be  rapidly  sending  further  sums,  and  draw- 
ing against  them  as  little  as  possible,  so  as 
to  effect  a  speedy  reduction  of  the  balance. 
We  will  also  advise  you  of  all  cheques  which 
we   draw,  until   we  have  the  pleasure  of 
seeing  you  at  Liverpool.     We  are  effecting 
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fuch  arrangements  with  the  different  com- 
panies, that  we  have  no  doubt  the  whole 
balance  will  be  very  shortly  liquidated ;  at 
all  events  you  may  safely  rely  upon  our 
redeeming  it  day  by  day."  On  the  20th 
of  February  1846,  they  again  wrote  to  Mr. 
Lister—**  We  beg  to  acknowledge  the  re- 
ceipt of  your  letter  of  yesterday.  We  are 
extremely  anxious  with  yourself  that  our 
balance  should  be  reduced,  and  beg  to 
make  the  following  proposition.  It  is 
extremely  inconvenient  to  men  in  business 
not  to  be  able  to  make  payments  in  the 
usual  form,  and  we  therefore  propose  to 
pay  in  money  from  time  to  time  which,  as 
we  before  stated,  we  shall  now  be  doing 
rapidly,  and  drawing  against  such  sums  to 
the  extent  of  25/.  per  cent,  and  not  more ; 
this  will  effect  a  strong  and  speedy  reduc- 
tion of  our  balance,  and  afford  us  the  means 
of  making  our  payments  through  the  cus- 
tomary channel,  and  we  therefore  trust 
there  will  be  no  hesitation  in  acceding  on 
the  part  of  your  directory."  On  the  24th 
of  February  1846,  Mr.Westmacott  answered 
the  letter  previously  written  to  him  by 
Mr.  Lister.  — **  Sir, —  In  reply  to  your 
letter  of  the  1 3th,  we  beg  to  say  that  no 
payments  have  yet  been  received  on  account 
of  Messrs.  Gandell  &  Brunton,  but  we 
expect  very  shortly  that  this  will  be  the 
case,  when  we  shall  of  course  duly  apprise 
you."  During  this  correspondence  various 
sums  of  money  were  received  by  the  bank- 
ing company  on  account  of  Messrs.  Gandell 
8t  Brunton,  but  were  again  drawn  out 
by  them,  so  that  the  balance  due  from 
them  was  never  diminished.  Mr.  Lister, 
therefore,  on  the  21st  of  May  1846  wrote 
Mr.  Westmacott, — **  I  will  thank  you  to 
inform  us  when  you  will  be  able  to  make 
a  payment  on  account  of  Messrs.  Oandell 
&  Brunton,  and  what  the  amount  will  be." 
This  letter  was  immediately  communicated 
to  Mr.  Oandell,  who  on  the  22nd  of  May 
1846,  wrote  in  answer,  **  I  am  in  town 
for  the  purpose  of  the  settlement  of  the 
Cheltenham  and  Port  Dynllaen  Railway 
accounts.  Mr.  Westmacott  has  shewn  me 
your  letter  to  him  of  yesterday's  date.  As 
I  informed  you  some  time  ago,  we  are 
suing  affluent  members  of  both  committees 
through  Mr.  Gooday,  solicitor  of,  &c.,  Mr. 
Westmacott  not  being  able  to  act  for  us, 
being  the  solicitor  to  the  company.     It  has 


been  suggested  by  the  managing  commit- 
tees of  both  lines,  that  our  account  should 
be  referred.  They  have  been  so  referred 
to  an  eminent  engineer,  whose  award  will 
be  given  in  the  course  of  the  next  day  or 
two.  Mr.  Westmacott  has  then  promised 
to  call  a  meeting  of  the  managing  commit- 
tees, with  a  view  to  a  more  immediate 
settlement  of  the  matter,  than  by  means  of 
litigation.  In  either  case  a  very  consider- 
able sum  must  shortly  be  paid  to  us,  and 
our  account  at  once  considerably  reduced." 
Mr.  Lister,  being  dissatisfied,  on  the  13th  of 
June  1846  again  wrote  to  Messrs.  Pinniger 
8t  Westmacott — **  I  wrote  to  you  on  the 
21st  ult.  requesting  information  about 
Messrs.  Gandell  &  Brunton's  affairs. 
Before  taking  any  steps  I  should  feel 
obliged  by  your  saying  how  much  you 
are  likely  to  pay  us,  and  when,  on  their 
account  ?"  In  answer,  Mr.  Westmacott  sent 
a  letter  of  the  18th  of  June  1846  inclosing 
various  printed  circulars,  and  said — **  In 
reply  to  your  letter  of  the  1 3th  we  inclose 
you  circulars,  which  are  now  going  out  on 
the  Cheltenham  and  Port  Dynllaen  lines. 
How  much  Messrs.  Gandell  &  Brunton  are 
likely  to  pay  you  from  those  sources,  and 
when,  must  of  course  depend  upon  the  con- 
tributions coming  in.  We  trust  the  appli- 
cations made  will  be  readily  responded  to.*' 
On  the  19th  of  June  1846  Mr.  Lister 
wrote  to  Messrs.  Gandell  &  Brunton — **  I 
beg  to  inform  you  that  the  directors  are 
quite  tired  of  being  put  off  with  your  re- 
peated promises,  and  to  state  that  if  the 
balance  is  not  paid,  or  tangible  security 
afforded  them,  the  bank's  solicitor  will  be 
requested  to  close  the  matter  by  legal  pro- 
ceedings." On  the  26th  of  June  1846 
Messrs.  Gandell  &  Brunton  wrote  in  reply, 
*'  It  is  utterly  impossible  our  settling  the 
claim  of  the  Liverpool  Union  Bank  until 
we  recover  the  sums  due  to  us  from  the 
different  railway  companies.  Our  different 
actions  will  be  tried  at  the  Assizes,  if  not 
settled  before.  Respecting  security,  this  is 
a  matter  that  we  cannot  arrange  in  a  day. 
It  is  a  large  amount  to  ask  our  friends  to 
be  bound  for,  and  they  require  time  to 
investigate  and  consider.  Under  these 
circumstances  we  trust  the  directors  will 
wait,  and  not  add  to  our  present  debt,  law 
expenses.  As  soon  as  we  can  ascertain 
what  security  we  can  offer,  we  will  again 
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communicate  with  you,**  and  in  a  postscript 
they  added  "  We  have  before  offered  to 
assign  one  of  our  railway  accounts  as  secu- 
rity to  the  bank."  On  the  27th  of  June 
1846,  Mr.  Lister  wrote  to  Messrs.  Gandell 
8t  Brunton  stating  that  the  balance  of  their 
account  could  not  be  allowed  to  remain, 
and  that  if  not  immediately  covered,  the 
bank's  attorney  would  be  directed  to  com- 
mence proceedings.  On  the  9th  of  July 
Messrs.  Lowndes,  Robinson  &  Bateson, 
the  solicitors  of  the  bank,  wrote  to  Messrs. 
Pinniger  &  Westmacott  as  follows :  "  The 
directors  of  the  Liverpool  Union  Bank  feel 
much  disappointed  that  they  have  not  been 
favoured  with  a  remittance  under  Messrs. 
Gandell  &  Brunton's  order  of  the  26th  of 
December  in  their  favour,  and  as  a  period 
of  more  than  six  months  has  elapsed  since 
the  order  was  given,  they  trust  they  may 
be  excused  in  now  asking  for  a  statement 
of  any  monies  received,  and  a  remittance  of 
the  amount."  At  that  time  Mr.  Westma- 
cott had  received  from  the  managing  com- 
mittees of  the  several  railways,  on  Messrs. 
Gandell  &  Brunton 's  account,  divers  large 
sums  of  money,  which  he  had  paid  over  to 
them,  and  on  the  11th  of  July  1846,  he 
wrote  an  answer  as  follows  : — "In  reply  to 
your  letter  of  the  9th  of  July,  written  on 
behalf  of  the  directors  of  the  Liverpool 
Union  Bank,  in  reference  to  Messrs.  Gan- 
dell &  Brunton,  we  can  only  say,  that  we 
are  informed  that  monies,  considerably 
exceeding  the  order  to  which  you  refer, 
have  been  paid  into  the  bank  since  that 
period." 

There  was  some  further  correspondence 
respecting  the  claim  of  the  bank,  and  also 
several  interviews  with  Mr.  Westmacott, 
who  refused  to  give  any  account  of  the 
monies  received  on  behalf  of  Messrs.  Gan- 
dell &  Brunton  from  the  committees  of  the 
railway  companies,  and  finally,  on  the  7th 
of  December  1846,  this  bill  was  filed  on 
behalf  of  the  bank  by  its  registered  public 
officer,  under  the  7  Geo.  4.  c.  46.  s.  6, 
against  Messrs.  Gandell  &  Brunton,  and 
also  against  Messrs.  Pinniger  &  Westma- 
cott. It  stated  the  application  to  Messrs. 
Gandell  &  Brunton  for  payment  of  their 
account,  or  for  some  sufficient  security,  and 
that  they  offered  to  give  the  bank  security 
by  way  of  equitable  assignment  upon  various 
large  sums  of  money,   which  they  repre- 


sented to  be  due  to  them  from  the  railway 
companies.     It  also  stated  the  transaction 
of  December  1845,  and  that  such  balance 
had  never  been  reduced  in   amount,   and 
that  sums  of  money,  which  had  since  been 
received  by  the  banking  company  on  their 
account,  had  been  again  drawn  out  by  means 
of  bills,  cheques  or  drafts  by  Messrs.  Gan- 
dell &  Brunton,  which  were  duly  honoured 
in  reliance  upon  the  faith  of  the  security 
given  to  them  by  the  letters  of  the  26th 
and  27th  of  December  1845,  and  that  a 
very  large  sum  had  been,  ever  since  the 
26th  of  December  1845,  due  from  Messrs. 
Gandell  &  Brunton  to  the  banking  com- 
pany upon  the  balance  of  their  account, 
which  then  amounted  to  the  sum  of  3,569/. 
14«.  8i.,  and  that  in  respect  thereof  the 
plaintiff,  on  behalf  of  the  banking  com- 
pany,   claimed    to    have    the    benefit    of 
the  security    to   the   extent   agreed  upon 
between  the  banking  company  and  Messrs. 
Gandell  &  Brunton  :    that  no  part  of  the 
monies,    which,  at   the   date  of  the  letter 
of  the   26th  of  December  1845,   were  or 
which  had  since  become   due  to  Messrs. 
Grandell  &  Brunton  from  any  of  the  railway 
companies,  had  ever  been  paid  or  received 
by  the  banking  company,  and  that  it  had 
not  hitherto  had  or  received   any  benefit 
whatever  from  the  security.      And  the  bill 
charged  that  Messrs.  Pinniger  &  Westma- 
cott had,  since  the  25th  of  December  1845, 
received  large  sums  of  money   from   the 
railway  companies  on  account  of  Messrs. 
Gandell  &  Brunton,  and  that  they  refused 
to  pay  over  or  account  for  the  same  to  the 
banking  company,  and  that  Mr.  Westmacott 
had  admitted  payment  of  monies  to  Messrs. 
Gandell  &  Brunton  after  the  year  1845  on 
account  of  their  claims  on  the  railway  com- 
panies to  the  total  amount  of  6,353/.  Is. 
1  Id.,  and  that  he  had  been  repaid  the  greater 
part  of  such  monies  by  persons  interested 
in  the  said  companies,  and  that  such  monies 
were  paid  on  receipts  of  Messrs.  Gandell 
&  Brunton,  or  on  the  receipt  of  Mr.  West- 
macott, as  their  agent.     And  the  bill  prayed 
that  it  might  be  declared  that  the  bank  was 
entitled  to  have  the  full  benefit  of  the  letters 
of  the  26th  and  27th  of  December' 1845, 
as  an  effectual  charge,  by  way  of  equitable 
assignment,  upon  the  several  debts,  claims 
and  demands  due  to,  or  claimed  by  the  said 
Messrs.  Gandell  &  Brunton  for  or  against 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


117 


the  several  railway  companies  or  undertak- 
ings mentioned  in  the  letter  of  the  26th  of 
December  1845,  for  the  purpose  of  securing 
to  the  said  bank  such  sum,  not  exceeding 
3,000/.,  as  was  then  due  to  them  from  the 
said  Messrs.  Oandell  &  Brunton  upon  the 
balance  of  their  banking  account ;  and  that 
the  defendants,  John  Pinniger  and  Henry 
Seymour  Westmacott  respectively,  might 
be  decreed  to  account  for,  and  pay  to  the 
said  bank  either  the  full  sum  of  3,000/.  or 
the  full  amount  of  all  sums  of  money 
received  by  them  or  either  of  them,  or  by 
any  other  persons  or  person  through  their 
means  or  procurement,  or  by  their  permis- 
sion or  connivance,  or  on  their  behalf,  or 
which,  without  their  own  wilful  neglect  or 
default,  they  or  either  of  them  might  have 
received  on  account  of  the  debts,  claims  or 
demands  of  the  said  Messrs.  Gandell  & 
Brunton  from  the  said  several  railway  com- 
panies, or  from  any  managing  committee  or 
committees,  persons  or  person  acting  for  or 
on  behalf  of  the  said  railway  companies. 

On  the  25th  of  January  1847  Messrs. 
(jandell  &  Brunton  became  bankrupt,  and 
Charles  Turner,  the  official  assignee,  and 
Greorge  Long  and  Charles  Hutchins,  the 
creditors'  assignees,  were  brought  before 
the  Court  by  supplemental  bill. 

On  the  9th  of  April  1847  Mr.  Westma- 
cott put  in  his  answer,  and  said  that  his 
understanding  of  the  transaction  was,  that 
whenever  sums  amounting  to  the  balance 
due  at  the  date  of  Mr.  Lister's  letter  of  the 
29th  of  December  1845  should  have  been 
paid  in  to  the  account  of  the  said  Messrs. 
Gandell  &  Brunton  with  the  bank,  either  by 
them  or  from  any  other  source,  all  further 
claims  on  the  part  of  the  bank  under  or  by 
virtue  of  the  letters  of  the  25th  and  26th 
of  December  1845,  or  either  of  them,  would 
be  at  an  end.  That  as  solicitor  of  the  rail- 
way companies  he  obtained  contributions 
from  the  provisional  committees  and  applied 
them  in  protecting  the  companies  from  liti- 
gation and  in  payment  of  debts.  That  he 
made  payments  to  Messrs.  Gandell  &  Brun- 
ton and  debited  the  companies  therewith, 
and  that  the  payments  were  made  by  him 
on  account  of  the  companies ;  that  he  had 
been  repaid  the  greater  portion  of  the 
monies,  but  that  the  repayments  were 
entirely  between  him  and  his  clients,  and 
that  Messrs.  Gandell  &  Brunton  had  no- 


thing to  do  with  them  otherwise  than  by 
receiving  what  was  paid.  That  he  believed 
there  was  no  proposition  to  give  any  equit- 
able assignment,  and  that  the  balance  due 
from  Messrs.  Gandell  &  Brunton  had  been 
paid  off  by  monies  paid  into  the  bank,  and 
that  they  had  not  been  drawn  out  on  the 
faith  of  the  security  contained  in  the  letters, 
though  he  believed  that  a  large  sum  of 
money  had  been  due  to  the  bank  from 
Messrs.  Gandell  &  Brunton  ever  since  the 
26th  of  December  1845  upon  the  balance 
of  their  banking  accounts.  Mr.  Westma- 
cott also  said  he  believed  that  the  bank- 
ing company  placed  implicit  confidence 
in  Messrs.  Gandell  &  Brunton,  and  that 
he  believed  he  did  not  run  any  risk  in 
making  payments  to  them.  That  Messrs. 
Gandell  &  Brunton  had  received  consider- 
able sums  from  the  railway  companies  on 
account  of  the  claims  referred  to  in  Mr. 
Westroacott*s  letter  of  the  27th  of  Decem- 
ber, and  that  they  still  claimed  considerable 
sums  from  the  companies. 

Mr.  Pinniger,  by  his  answer,  said  that  he 
had  for  some  time  previous  to  these  trans- 
actions ceased  to  take  any  active  part  in  the 
business  of  his  firm,  and  that  his  partner- 
ship with  Mr.  Westmacott  was  dissolved  on 
the  31st  of  December  1845.  That  he  knew 
nothing  of  the  facts  ;  that  he  had  read  the 
answer  of  Mr.  Westmacott,  and  he  believed 
it  to  be  true,  and  prayed  that  it  might  be 
taken  as  a  part  of  his. 

Mr.  Turner,  Mr,  Roundell  Palmer^  and 
Mr,  Prior,  for  the  plaintiff. — The  questions 
to  be  determined  in  this  case  are,  whether 
the  letters  of  the  25th  and  26th  of  December 
1845  constitute  an  equitable  assignment  of 
the  sums  due  from  the  several  railway  com- 
panies to  Messrs.  Gandell  &  Brunton,  and 
if  so,  then  whether  the  security  is  for  the 
entire  balance  due  to  the  banking  company, 
or  only  for  the  sum  of  3,000/.,  and  then, 
whether  the  monies  paid  into  the  bank, 
from  time  to  time,  by  Messrs.  Gandell  & 
Brunton,  afler  the  date  of  the  letters,  to 
meet  cheques  drawn  against  them,  are  to 
be  considered  as  having  liquidated  the 
balance  of  3,000/.  which  was  due  to  the 
bank.  In  Lett  v.  Morris  {\)  Mr.  Morris 
agreed  to  pay  to  Mr.  Greenaway  2,360/. 

(1)4  Sim.  607;  s,  c.  1  Law  J.  Rep.  (n.s.) 
Chanc.  18. 
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by  instalments ;  Mr.  Greenaway  signed  and 
gave  to  Mr.  Lett,  for  valuable  consider- 
ation, a  paper  autborizing  Mr.  Morris  to 
pay  part  of  eacb  instalment  to  Mr.  Lett, 
whose  receipt  was  to  be  a  discbarge  to  Mr. 
Morris.  Notice  of  tbe  order  was  served  on 
Mr.  Morris  upon  tbe  day  on  whicb  it  was 
signed ;  it  was  beld  tbat  tbe  writing  was 
an  equitable  assignment  to  Mr.  Lett  of  tbe 
sums  mentioned  in  it.  The  fund  in  this 
case,  out  of  whicb  tbe  payment  was  to  be 
made,  was  specified,  and  upon  tbe  direction 
given  to  Mr.  Westmacott  to  pay  the  monies 
received  into  the  bank  the  assignment  was 
complete  in  equity —  Watson  v.  the  Duke  of 
Wellington  (2).  In  Burn  v.  Carvalho  (3), 
and  see  Carvalho  v.  Bum{^\  Fortunato 
had  goods  in  tbe  hands  of  Rego,  his  agent, 
at  a  foreign  port,  and  being  under  liabilities 
to  Messrs.  Bum,  he,  by  a  letter  to  Rego, 
directed  him  to  deliver  certain  goods  to 
Vogeler,  the  agent  of  Messrs.  Bum,  at  that 
port :  it  was  held  tbat  Messrs.  Bum  had  a 
good  title  to  the  goods,  though  Fortunato 
became  a  bankmpt  while  tbe  letter  was  on 
its  voyage.  The  same  principle  was  fol- 
lowed in  Miln  v.  Walton  (5)  and  Malcolm 
V.  Scott  (6) ;  but  bankers  have  a  general 
lien  upon  all  securities  in  their  hands  for 
their  general  balance — Davis  y,  Bowsher{^\ 
Brandao  v.  Barnett{S);  and  tbe  conduct 
of  tbe  parties  is  most  material,  as  shewing 
the  sense  they  bad  of  tbe  transaction  and 
of  extending  the  security,  and  it  might  be 
further  explained  by  evidence — Ex  parte 
Langston  (9),  Ex  parte  Kensington  (10), 
Ex  parte  Ackroyd  (11),  Ex  parte  Alexander 
{l2\Exparte  Skinner(\S)  Edenv. the  Earl 
of  Bute  (1 4),  Henniker  v.  Wigg  (15).  Mr. 
Westmacott  was,  therefore,  liable  under  tbe 


(2)  1  Rubs.  &  M.  602 ;    8.  c.  8  Law  J.  Rep. 
Chano.  159. 

(3)  4Myl.  &  Cr.  690;  8.  c.  7  Sim.  109;  9  Law 
J.  Rep.  (n.8.)  Chanc.  65. 

(4)  4  B.  &  Ad.  382 ;  s.  c.  1  Nev.  &  M.  700. 

(5)  2  You.  &  C.  C.C.  354. 

(6)  6  Hare,  570;  8.  a  14  Law  J.   Rep.  (n.8.) 
Chanc.  57. 

(7)  5  Term  Rep.  488. 

(8)  12CI.  &  F.  787,  806,810. 
;9)  17  Ves.  227. 

10)  2  Rose,  138. 

11)  1  Glyn&  J.  391. 

(12)  Ibid.  409. 

(13)  1  Deac&C.  403. 

(14)  3  Bro.  P.C.  679,  Toml.  ed. 

(15)  4  aB.  Rep.  792. 


letter  he  had  sent,  and  so  was  Mr.  Pinniger. 
They  were  connected  in  business  as  solici- 
tors, and  as  one  of  tbe  firm  Mr.  Pinniger 
was  responsible,  though  be  might  be  igno- 
rant of  the  transaction,  still  Mr.  Westmacott 
acted  on  bis  behalf  and  with  his  authority 
^Youngy.  White  (16),  Young  v.  Guy  (17\ 
Blair  v.  ^rom^  (18),  Sandilands  v.  Marsh 
(19).  This  claim  of  tbe  bank  also  was 
upon  an  agreement  by  Messrs.  Grandell  & 
Brunton  to  charge  tbe  balance  of  their  ac- 
count upon  the  debts  due  to  them  iVom  tbe 
railway  companies ;  at  the  time  they  bad 
merely  an  interest  expectant  on  the  amount 
being  ascertained  ;  tbe  agreement,  therefore, 
bound  that  interest,  and  it;wa8  not  barred  by 
tbe  bankruptcy  of  Messrs.  Gandell  &  Brun- 
ton, previous  to  their  acquiring  an  actual 
interest  in  the  debts — Lyde  v.  Mynn  (20). 
We  ask,  therefore,  foran  account  of  the  monies 
received  by  Mr.  Westmacott  on  account  of 
Messrs.  Gandell  &  Brunton ;  and  in  case 
be  shall  have  received  more  than  tbe  sum 
of  3,000/.,  then  that  Messrs.  Pinniger  and 
Westmacott  may  pay  to  the  bank  tbe  sum  of 
3,000/.,  for  which  the  security  was  given. 
Mr.  Pinniger,  by  bis  answer,  refers  to  tbat 
of  Mr.  Westmacott,  and  asks  that  it  may 
be  read  as  bis ;  it  is,  therefore,  proposed  to 
read  parts  of  Mr.  Westmacott*8  answer  as 
Mr.  Pinniger's. 

[The  Master  of  the  Rolls. — I  think 
tbe  proposition  is  correct,  and  I  do  not  see 
bow  any  objection  can  be  taken  to  tbat 
course.] 

Mr,  Lloyd  and  Mr,  Giffard,  for  Mr. 
Westmacott. — Tbe  question  to  be  con- 
sidered is,  whether  the  contract  entitled  the 
plaintiff  to  file  such  a  bill,  and  whether  the 
contract  was  for  a  continuing  security.  If 
tbe  contract  was  for  a  continuing  security, 
there  was  no  obligation  to  pay  the  money. 
The  case  at  tbe  bar  differs  from  tbat  made 
by  the  bill ;  it  is  not  said  that  tbe  account 
was  an  account  current,  but  tbat  tbe  pay- 
ments subsequently  made  to  tbe  bank  were 
to  meet  specific  cheques.  The  course  adopted 
by  the  plaintiff  is  mistaken ;  no  notice  of 

(16)  7  Beav.  506;  s.  c.  13  Law  J.  Rep.   (n.s.) 
Chanc.  418. 

(17)  8  Beav.  147. 

(18)  2  Phil.  354;  8.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc  105,495. 

(19)  2  B.  &  Aid.  673. 

(20)  1  Myl.  &  K.  683. 
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this  supposed  equitable  assignment  was  ever 
given  to  the  railway  companies ;  the  security 
was  not  general,  but  was  limited,  and  was 
discharged  by  the  subsequent  payments  to 
the  haj^.  When  a  bond  had  been  entered 
into  by  two  persons  for  the  payment  of  all 
such  sums,  not  exceeding  3,000/.,  which 
should  be  at  any  time  thereafter  advanced  to 
a  party,  it  was  held  not  to  be  a  continuing 
guarantie  to  the  extent  of  3,000/.  for 
advances  made  at  any  time,  but  only 
a  guarantie  for  advances  once  made — 
Kirbjf  ▼.  the  Duke  of  Marlborough  (21), 
Melville  V.  Hayden  (22),  Hargreave  ▼. 
Smee  (23).  The  bank  had  never  in- 
formed Mr.  Westmacott  that  there  was 
any  variation  in  the  contract,  neither  did 
it  think  of  the  security  until  Messrs. 
Grandell  and  Brunton  were  on  the  eve  of 
bankruptcy, — at  that  time  all  relief  by 
assumpsit  was  extinguished.  If  a  surety 
to  a  bond  pays  off  the  debt  of  his  principal, 
he  is  merely  a  simple  contract  creditor, 
and  not  a  specialty  creditor  of  the  principal 
— CopU  V.  MiddUion  (24),  and  see  Simp^ 
kine  v.  Pouleit  (25).  The  contract  there- 
fore was  extinct  before  the  transaction, 
which  was  called  an  extension,  and  the 
only  equity  in  this  bill  is  a  continuing  con- 
tract. Messrs.  Gandell  and  Brunton  had 
no  means  to  pay  the  balance  but  by  the 
payments  which  were  to  be  made  to  them 
from  the  railways,  and  the  payments  which 
had  been  made  by  them  into  the  bank 
extinguished  the  demand. 

Hammond  v.  Foster^  5  Term  Rep.  635. 

Bodenham  v.  Purchas,  2  B.  &  Aid.  39. 

Field  y.  Carr^  5  Bing.  13  ;  s.c.  2  Mo. 
&  P.  46 ;  6  Law  J.  Rep.  C.P.  203. 

Simeon  v.  Ingham,  2  B.  &  C.  65  ;  s.  c. 
3  Dowl.  &  Ry.  249 ;  1  Law  J.  Rep. 
K.B.  234. 

Mr,  fValpole  and  Mr.  fVray,  for  Mr. 
Pinniger. — Messrs.  Pinniger  &  Westmacott 
were  the  solicitors  of  the  railway  companies, 
and  on  that  account  the  joint  names  were 
used  in  this  transaction.  On  the  3l8t  of 
December  1845  they  carried  out  the  inten- 

(21)  2  M.  &  S.  18. 

(22)  a  B.  &  Aid.  593. 

(23)  6  Bing.  244;  8.c  S  Mo.  &  P.  573;  S  Law 
J.  Rep.  C.P.  46. 

(24)  Turn.  &  R.  224;  s.  c.  2  Law  J.  Rep. 
Chanc.  82. 

(25)  2  Law  J.  Rep.  Chano.  81. 


tion  previously  agreed  upon,  and  dissolved 
their  partnership.  There  is  nothing  before 
the  Court  which  shews  that  Mr.  Pinniger 
was  to  be  bound  by  the  guarantie  of  Mr. 
Westmacott  —  Duncan  v.  Lowndes  (26), 
Hasleham  v.  Young  (27).  The  signature 
of  Mr.  Westmacott  cannot  bind  Mr.  Pin« 
niger  after  the  dissolution  of  the  partner- 
ship,  and  the  transaction  itself  is  not  within 
the  scope  of  the  partnership  which  existed ; 
the  bill,  therefore,  ought  to  be  dismissed 
with  costs  against  Mr.  Pinniger. 

Mr,  Roupell  and  Mr.  Kinglake,  for  the 
assignees  of  Messrs.  Gandell  &  Brunton. — 
These  are  necessary  parties,  and  are  enti- 
tled to  their  costs. 

Mr.  GlasMe  for  Messrs.  Gandell  & 
Brunton. 

Mr.  Roundell  Palmer,  in  reply. — In  a 
suit  to  determine  the  right  to  freight  and 
earnings  of  a  ship,  the  assignees  of  mort- 
gagors, who  were  part  owners  of  a  ship, 
were  held  to  be  necessary  parties,  and  not 
to  be  entitled  to  their  costs  —  Green  v. 
Briggs  (28). 

Nov.  14. — The  Master  op  the  Roluu 
^In  this  case,  Messrs.  Gandell  &  Brunton, 
who  were  engineers,  were  employed  in  the 
way  of  their  profession  by  certain  railway 
companies,  against  whom  they  claimed  large 
suras  of  money  to  be  due  to  them.  Those 
companies  employed  the  defendant,  Mr. 
Westmacott,  or  Messrs.  Pinniger  &  West- 
macott, who  were  partners,  as  their  soli- 
citors, to  settle  the  amount  of  the  claims 
made  against  them  by  Messrs.  Gandell  & 
Brunton ;  at  the  same  time,  Messrs.  Gan- 
dell &  Brunton  employed  the  Liverpool 
Union  Bank,  now  represented  by  the  plain- 
tiff, their  public  officer  under  the  statute, 
as  their  bankers,  and  became  indebted  to 
the  bank  in  a  large  sum  of  money,  payment 
of  which  was  pressed  for.  In  this  state  of 
things,  Messrs.  Gandell  &  Brunton  desired 
that  the  debt  which  they  owed  to  the  bank 
should  be  secured  by  means  of  the  debts 
which  were  owed  to  them  by  the  railway 
companies ;  and  it  is  alleged  by  the  plaintiff 
that,  in  the  month  of  December  1845,  the 

(26)  8  Camp.  478. 

(27)  5  as.  Rep.  833 ;  8.  a  13  Law  J.  Rep.  (n.s.) 
Q.B.  205. 

(28)  6  Hare,  632;  8.  c  17  Law  J.  Rep.  (m.s.) 
Chanc  323. 


120 


COURTS  OF  CHANCERY: 


[Nbw  Sbrjss 


debts  due  to  Gandell  &  Brunton  were  in 
equity  assigned  to  the  bank  as  such  security, 
to  the  extent  of  SfiOOl.  at  least,  and  the 
relief  sought  by  this  bill  is  founded  on  that 
allegation. 

Two  questions  are  made :  first,  whether 
there  was  any  such  assignment  as  is  alleged ; 
secondly,  whether  such  assignment  became 
▼alid  as  a  security  for  anything  more  than 
the  sum  of  3,000/.,  which  was  actually  due 
to  the  bank  at  the  time  when  the  security  was 
accepted,  either  as  against  Gandell  &  Brun- 
ton, or  the  defendants,  Messrs.  Pinniger  & 
Westmacott,  or  Mr.  Westmacott  alone. 

There  is  no  doubt  but  that  a  creditor,  by 
ordering  or  directing  his  debtor  to  pay  the 
debt  to  another  person,  may,  in  equity, 
effectually  assign  the  debt  to  such  other 
person ;  and  it  appears,  by  the  case  of  Burn 
V.  CarvalhOf  that  an  equitable  assignment 
may  be  made  effectual  by  a  distinct  promise 
and  agreement  to  apply  the  fund  in  an 
agent's  hands  in  a  particular  manner,  and 
to  give  directions  for  that  purpose  to  the 
agent.  It  is  settled  that  in  equity  there 
may  be  a  valid  assignment  of  funds  and 
property  to  be  subsequently  acquired,  even 
in  die  case  where  the  acquisition  depends 
on  contingencies  and  possibilities  only. 

In  considering  the  evidence  of  the  trans- 
action which  took  place  in  this  case,  it  is 
necessary  to  keep  in  view  the  position  of 
the  several  parties.  [His  Lordship  stated 
the  circumstances  of  the  case  and  the  corre- 
spondence.] 

It  seems  clear  that  the  authority  and 
direction  given  by  the  letter  of  Gandell 
&  Brunton,  extended  to  all  the  monies  due 
from  the  railway  companies  to  Gandell  & 
Brunton,  who  appear  to  have  so  con- 
sidered it. 

It  does  not  appear  that  Messrs.  Gan- 
dell &  Brunton  ever  did  what  in  their 
letter  they  stated  they  had  done,  ''send  to 
London  for  a  similar  letter,  covering  only 
the  amount  of  the  advance  to  us,  3,000/." 

I  am  of  opinion  that,  as  the  matter 
stood  after  the  transaction  of  the  29th  of 
December  1845,  the  security,  whatever  the 
nature  of  it  was  intended  to  be,  was  meant 
to  extend  only  to  the  amount  of  about 
3,000/.,  including  the  sum  previously  due, 
and  the  sums  to  become  due  in  payment  of 
the  drafts  then  consented  to  be  paid  ;  and 
that  Mr.  Westmacott,  if  he  had  received 


3,000/.  on  account  of  the  debts  due  by  the 
companies  to  Messrs.  Gandell  &  Brunton, 
and  had  caused  the  same  to  be  paid  to  the 
bank,  would  have  been  justified,  as  against 
Gandell  &  Brunton,  and  would  have  been 
entitled  to  have  his  letter  of  the  27th  of 
December  returned  to  him  by  the  bank. 

Now,  it  appears  that  Mr.  Westmacott  did 
in  point  of  fact  on  behalf  of  the  companies, 
and  by  their  direction,  out  of  their  fund,  and 
on  account  of  the  debts  due  from  them 
to  Gandell  &  Brunton,  pay  to  Gandell  & 
Brunton  in  the  early  part  of  1846  several 
sums  of  money,  amounting  to  more  than 
3,000/.,  notwithstanding  his  promise  and 
undertaking  contained  in  his  letter  of  the 
27th  of  December ;  he  paid  no  part  of  this 
money  to  the  bank,  gave  no  notice  to  the 
bank,  and  permitted  his  letter  of  the  27th 
of  December  to  remain  in  the  hands  of  the 
bank.  It  is  represented  by  him,  and  on 
his  behalf,  that  in  this  transaction  he  acted 
only  as  the  agent  of  the  companies,  made 
payments  only  by  their  order,  and  received 
nothing  under  the  authority  of  the  letter  of 
the  27th  of  December.  I  am  surprised 
such  an  evasion  should  have  been  attempted, 
and  consider  it  quite  clear,  that  although 
ordered  by  the  companies  to  pay  to  Grandell 
&  Brunton,  he  was  bound  to  consider  the 
monies  that  were  received,  or  placed  under 
his  controul  for  the  purpose  of  payment,  as 
received  by  him  on  account  of  debts  due  to 
Gandell  &  Brunton  from  the  companies,  and 
subject  to  this  undertaking,  and  that  on 
making  the  payment  to  Gandell  &  Brunton, 
if  his  letter  was  only  a  promise  or  under- 
taking, he  violated  that  promise  or  under- 
taking, and  if  it  amounted  to  an  assignment 
of  the  monies  he  should  receive  on  account 
of  the  debts,  he  paid  to  Gandell  &  Brunton 
sums  of  money  which  he  knew  had  been 
assigned  to  the  bank,  and  which  he  had 
undertaken  to  pay  to  the  bank  on  receipt. 

The  bank,  notwithstanding  the  declared 
resolution  in  December  1845  to  make  no 
further  advances  to  Gandell  &  Brunton, 
were,  nevertheless,  induced  to  act  as  their 
bankers,  and  receive  and  pay  monies  on 
their  account.  The  subsequent  receipts 
exceeded  3,000/.,  but  their  subsequent  pay- 
ments were  still  greater ;  the  balance  of  the 
running  account  was  never  paid,  and  when 
Gandell  &  Brunton  became  bankrupt  they 
were  very  largely  indebted  to  the  bank. 
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From  the  mbsequent  dealings,  I  strongly 
incline  to  think  ^at  as  hetween  Messrs. 
Ghmdell  &  Bronton,  and  the  hankers,  the 
transactions  were  such  as  to  extend  the 
seearity,  whatever  was  its  natnre,  heyond  the 
original  intention,  and  to  make  it  applicable 
to  the  balance  at  any  time  due  to  the  bank. 
But  it  appears  to  me  that  the  right  of  the 
plaintiff  to  any  relief  in  this  suit  depends  on 
the  question,  whether  there  was  in  the  first 
instance  an  equitable  assignment  of  the  debts 
due  from  the  railway  company  to  Oandell 
&  Brunton,  or  of  so  much  of  such  debts 
as  should  be  received  by  Mr.  Westmacott. 

If  this  is  the  case,  Messrs.  Gandell  & 
Brunton  had  promised  and  agreed  to  assign 
to  the  bank  the  debts  due  to  themselves 
from  the  railway  companies,  and  to  give 
to  the  railway  companies  the  necessary  di- 
rection for  that  purpose.  The  case  of  Bum 
V.  Carvalho,  which  was  mainly  relied  upon 
by  the  plaintiff,  would  have  been  authority 
for  considering  the  transaction  as  an  equit- 
able assignment,  notwithstanding  a  failure 
in  the  promised  direction  to  the  debtors. 

The  bill  alleges  that  Grandell  &  Brunton, 
wanting  forbearance  or  accommodation  from 
the  bank,  proposed  to  give  to  the  bank  a 
charge  by  way  of  equitable  assignment  upon 
the  debts  due  to  them  from  the  railway 
companies ;  that  Mr.  Lister,  on  behalf  of 
the  bank,  agreed  to  accept  such  proposed 
security,  and  that  Gandell  &  Brunton  then 
requested  Mr.  Westmacott  to  concur  in  the 
proposed  arrangement  with  the  bank,  that 
is,  in  the  proposed  charge  by  way  of  equit- 
able assignment,  which  is  alleged. 

Now,  Mr.  Westmacott  was  the  solicitor 
or  one  of  the  solicitors  of  the  railway  com- 
panies whose  debts  were  in  question,  and 
was  also  about  settling  claims  upon  the 
companies,  but  it  is  not  alleged  that  he  had 
any  interest  in  the  debts,  any  authority  to 
pay  them,,  or  any  controul  over  the  funds 
OQt  of  which  they  were  to  be  paid,  or  that 
he  was  to  have  any  consideration  whatever 
for  that  which  it  was  proposed  he  should 
do  in  the  transaction,  or  that,  in  this  par- 
ticular matter,  he  was  acting  on  behalf  of 
the  railway  companies,  but  he  was  asked  to 
ocmcur  in  the  proposed  arrangement,  that  is, 
as  I  understand  it,  in  the  proposed  charge  by 
way  of  equitable  assignment.  This  request, 
it  is  said,  produced  his  letter  of  the  24th  of 
December,  which  I  have  already  mentioned. 
New  Saaiis,  XIX.»Cuanc. 


I  think  this  was  not  a  compliance  with  the 
request  that  he  would  concur  in  a  charge 
by  way  of  equitable  assignment.  It  is  a 
suggestion  that  an  authority  should  be 
given  to  him  to  receive  the  debts,  with  a 
promise  on  his  part  to  place  the  debts,  when 
received,  to  the  credit  of  Gandell  &  Brun- 
ton in  account  with  the  bank,  and  this  is 
the  suggestion  which  was  acted  upon. 
Messrs.  Gandell  &  Brunton  did  authorize 
Mr.  Westmacott  to  receive  the  debts,  and 
did  direct  him  to  pay  them,  when  received, 
to  the  bank,  and  Mr.  Westmacott  communi- 
cated this  authority  to  the  bank,  and  did 
promise  to  pay  the  money,  when  received, 
to  the  bank,  according  to  the  directions. 

This  is  the  transaction  which  Mr.  Lister 
called  the  "  guarantie*'  and  Mr.  Westma- 
cott*s  share  in  which  is  by  Mr.  Gandell 
called  his  '*  undertaking."  Neither  party 
at  that  time  called  it  a  charge  by  way  of 
equitable  assignment,  which  it  is  by  the  bill 
alleged  to  be  and  to  have  been  proposed 
and  intended  to  be ;  and  it  seems  difficult 
to  ascertain  the  grounds  on  which  the  autho- 
rity given  to  a  person,  who  has  no  interest, 
to  receive  a  sum  of  money  belonging  to 
another,  and  the  promise  of  the  same  person 
to  pay  that  money,  when  received,  can  be 
said  to  constitute  an  equitable  assignment. 
There  is  no  direction,  nor  any  agreement  to 
direct  the  companies  to  pay  the  debt  to 
the  bank,  no  direct  agreement  between 
Gandell  &  Brunton  and  the  bank  proved ; 
but  Gundell  &  Brunton  authorized  Mr. 
Westmacott  to  receive  something  in  which 
he  had  no  interest,  present  or  future, 
vested  or  contingent ;  he  had  a  mere  autho- 
rity from  Gandell  &  Brunton,  which  was 
communicated  to  the  bank  with  Mr.  West- 
macott's  promise  or  undertaking.  The 
cases  of  possible  legacies,  or  of  freight  to 
be  earned,  appear  to  me  to  be  very  different, 
as  in  those  cases  there  is  a  possible  interest 
in  the  property  upon  which,  when  acquired, 
the  assignment  may  operate,  but  Mr.  West- 
macott had  nothing  on  which  an  assign- 
ment could  operate.  It  does  not  appear 
that  the  mediation  or  interference  of  Mr. 
Westmacott  was  in  any  way  required  to 
make  an  equitable  assignment;  it  might, 
and  probably  would,  have  been  effected 
without  it,  by  agreement,  on  the  part  of 
Gandell  &  Brunton  with  the  bank,  that  the 
debts  due  from  the  railway  companies  to 
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Gfrandell  &  Branton  should  be  charged  with« 
or  made  applicable  to  the  payment  of  the 
debts  due  to  the  bank,  without  the  further 
agreement  to  give  the  necessary  directions 
for  that  purpose.  But  this,  whatever  was 
the  intention,  was  not  the  course  pursued. 
It  was  not  contended  that  any  power  of 
attorney  authorizing  a  person  to  receive 
mimey,  and  directing  him  to  pay  it  when 
received  to  the  creditors  of  the  party,  would 
amount  to  an  equitable  assignment.  And 
I  am  unable  to  come  to  the  conclusion 
that  the  transaction,  as  it  took  place  between 
Oandell  &  Brunton  and  the  bank,  amounted 
to  an  equitable  assignment,  or  that  the 
letter  of  Mr.  Westmacott,  acting  for  him- 
self and  his  partner,  was  anything  more 
than  a  promise  or  undertaking,  for  which 
lie  may  have  been,  and  may  still  be,  legally 
xetponsible,  but  for  breach  of  which  the 
leiDedy  is  not  in  this  court. 

Considering  the  whole  of  the  transactions, 
it  is  not  without  regret  that  I  have  come 
to  the  conclusion  that  the  plaintiff  is  not 
entitled  to  relief  in  equity  on  this  bill,  but 
so  thinking  I  must  dismiss  it.  I  shall  dismiss 
it  without  costs  as  against  Mr.  Westmacott, 
and  as  against  Mr.  Pinniger  also,  who, 
although  he  seems  to  have  had  no  knowledge 
of  the  transactions,  was  the  partner,  and 
eonnected  with  Mr.  Westmacott  at  the  com- 
mencement of  the  transaction,  and  desired 
the  answer  of  Mr.  Westmacott  to  be  taken 
as  part  of  his  own  answer.  I  think  the 
plaintiff  must  pay  the  costs  of  Messrs.  Gan- 
dell  &  Brunton  occasioned  by,  and  con- 
sequent upon,  their  being  served  with  a 
subpoena  to  hear  judgment,  but  no  further, 
and  that  the  bill  must  be  dismissed  with 
costs  as  against  the  assignees  of  the  bank- 
mpts. 


K.  Bruce 
Dec 


CE,  V.C.f^** 

.20.    I  ; 


re  THE  CAMBRIAN 
GRAND  JUNCTION  RAIL- 
WAY COMPANY. 


Company  —  Winding-up  Act,  1848  — 
Interim  Manager, 

By  an  order  made  on  a  petition  presented 
under  the  Joint-Stock  Companies  Winding- 
up  Aetf  1848,  a  company  was  ordered  to  be 
wound  up ;  and  an  interim  manager  was 
afterwards  appointed,  A  petition  was  pre- 
sentedfor  dsschargmgthis  order : — Heldf  that 


the  interim  manager  ought  to  he  seroed  with 
this  petition. 

An  order  was  made,  under  the  Joint- 
Stock  Companies  Winding-up  Act,  1848, 
for  the  dissolution  and  winding-up  of  the 
Cambrian  Grand  Junction  Railway  Com- 
pany. 

By  the  20th  section  of  that  act  it  is 
enacted,  that,  until  an  official  manager 
should  be  appointed,  the  Master  charged 
with  the  winding-up  of  the  company  shall 
be  authorized  to  appoint  a  **  person  to  be 
the  interim  manager  of  the  property,  assets, 
and  effects  of  the  company.*' 

Under  this  section  an  interim  manager 
had  been  appointed. 

This  was  a  petition  to  discharge  the 
order  made  for  the  winding-up  of  the  com- 
pany. 

On  the  petition  being  called  on,  it  ap- 
peared that  the  interim  manager  had  not 
been  served. 

Mr,  Lloyd  and  Mr.  Surrage^  for  tbe 
petition. 

Mr.  Olasse,  for  the  petitioner  in  tbe 
original  petition  for  the  winding-up  of  the 
company. 

Knight  Bruce,  V.C.  said  he  thought 
that  the  interim  manager  ought  to  be 
served. 

Mr.  Olasse  was  afterwards  instmcied  to 
appear  for  the  interim  manager. 


L.C.  *\  In  re  the  north  op  sno- 

NOV.  7.  (        LAND        JOINT  -  STOCK 

K.  Bruce,  V.C.  T      banking  company. 
Dec.  22.       )       {Sanderson**  case.) 

Company — Winding-up  Act^  1848,  cmd 
Winding-up  Amendment  Act,  1849— yfp- 
peal. 

A  motion,  by  way  of  appeal  from  a  de- 
cision of  a  Master  made  under  the  Joint" 
Stock  Companies  Winding-up  Act,  1848, 
was  made  to  one  of  the  Vice  Chancellors,  and 
decided  by  him  on  the  7th  of  July.  A  noOee 
of  motion,  by  way  of  appeal  from  the  Vice 
Chancellor's  decision,  was  given  on  the  %th 
of  August,  after  the  passing  of  the  12  ^  13 
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Fid.  e.  108.  Thi§  maikm  was  refused  hy 
the  Lord  ChaneeUor^  on  the  ground  of  the 
notice  of  motion  having  been  given  more  than 
three  weeks  after  the  decision  of  the  Vice 
Chancellor;  and  that  the  SSrd  section  of 
the  12  ^  IS  Vict.  c.  108,  limting  the  time 
wiithin  which  notice  of  motion  for  a  rehearing 
mm&t  he  given^  applies  to  orders  made  under 
the  Joint- Stock  Companies  Winding-up  Act, 

1848.  A  motion  before  the  same  Vice 
Chancellor  to  rehear  the  original  motion^ 
was  refused. 

The  Master  charged  with  the  winding 
up  of  the  North  of  England  Joint-Stock 
Banking  Company  had  inserted  Mr.  San- 
derson's name  in  the  list  of  contributories 
in  respect  of  fifty  shares.  Mr.  Sanderson, 
hy  motion,  appealed  from  the  Master's  de- 
cision to  Vice  Chancellor  Knight  Bruce, 
and,  by  an  order  dated  the  7Ui  of  July 

1849,  and  made  by  his  Honour  on  this 
appeal,  Mr.  Sanderson's  name  was  placed 
on  the  list  of  contributories  in  respect  of 
the  fifty  shares,  but  with  a  limited  liability. 
The  ease  is  reported  on  this  point  in  18 
Law  J.  Rep.  (n.s.)  Chanc.  248. 

By  the  Joint-Stock  Companies  Winding- 
up  Amendment  Act,  1849  (12  &  13  Vict, 
c.  108.  s.  33.)  it  is  enacted,  *' That  no 
notice  of  motion  for  a  rehearing,  before  the 
Lord  Chancellor  of  Great  Britain  or  Ireland 
respectively,  of  any  order  of  the  Master  of 
the  Rolls  in  Englajid  or  Ireland,  or  of  any 
of  the  Vice  Chancellors  in  England,  under 
the  said  act  or  this  act,8hall  be  given,  after 
the  expiration  of  three  weeks  after  the  order 
complioned  of  shall  have  been  made." 

lliis  act  was  passed  on  the  4th  of  August 
1849. 

A  notice  of  motion  of  an  appeal  to  the 
Lord  Chancellor  was  given  on  behalf  of 
the  official  manager  of  ^e  company  on  the 
8th  of  August  1849,  being  thirty-two  days 
from  the  decision  of  the  Vice  Chancellor 
Knight  Bruce. 

On  the  7th  of  November  the  appeal 
came  on  before  the  Lord  Chancellor,  who 
dismissed  it,  on  the  ground  that  the  official 
manager  had  been  precluded  from  appeal- 
ing by  the  33rd  section  of  the  act  before 
mentioned. 

A  motion  was  afterwards  made  to  Knight 
Brace,  V.C.  to  rehear  the  original  motion 
made  before  him  on  the  7th  of  July. 


Mr.  Bacon  and  Mr.  HeadUtm  for  the 
motion. 

Mr.  Russell  and  Mr.  Taylor^  for  Mr. 
Sanderson,  were  not  called  upon. 

Knight  Bruce,  V.C.  said  that  he  thought 
that  it  was  inconsistent  with  the  spirit  of 
the  judicial  construction  which  had  been 
put  on  the  33rd  section  to  rehear  the 
motion,  which  must,  therefore,  be  refused. 


K.  Bruce,  V.C. 
Jan.  17. 


In  re  the  patent  blab- 
TIC    pavement    and 

KAMPTUUCON  COM- 

PANY. 


Company  —  Winding-up  Act,  1848  — 
Deposit  of  Shares — Contributory, 

A  number  of  shares  ofll.  each  in  a  com^ 
pany  were  deposited  with  Ay  by  way  of 
security  for  money  due  to  him.  A,  having 
received  notice  that^  by  a  resolution  of  the 
company  y  every  ten  shares  of  II.  each  had 
been  converted  into  one  share  o/ 10/.,  brought 
the  shares  to  the  company* s  office  and  received 
back  the  new  shares  in  exchange.  The  com* 
pany  was  wound  up  under  the  Joint*  Stock 
Companies  Winding-up  Act,  1848  : — Held, 
that  A,  was  liable  in  respect  of  the  shares. 

In  1846,  570  shares  of  1/.  each  in  the 
Patent  Elastic  Pavement  and  Kamptulicon 
Company  were  deposited  with  Messrs.  Price 
&  Brown,  who  were  bill-brokers,  to  secure 
certain  sums  of  money  due  to  them. 

In  1847  a  notice  was  received  by  Messrs. 
Price  &  Brown,  that,  by  a  resolution  of  the 
company,  every  ten  shares  of  1/.  each  had 
been  converted  into  one  share  of  10/.,  and 
that  the  holders  of  the  1/.  shares  were  re- 
quired to  bring  their  shares  to  the  office  of 
the  company  to  have  the  exchange  of  shares 
effected.  At  this  time  a  dividend  had  been 
declared  on  the  shares. 

In  March  1847  Messrs.  Price  &  Brown 
brought  the  570  shares  to  the  office,  and 
received,  instead  thereof,  fifty- seven  new 
shares  of  10/.  each.  At  the  same  time  four 
new  shares  of  10/.  each  were  delivered  to 
them  instead  of  the  dividend  then  due  on 
the  570  shares. 

In  the  books  of  the  company  these  entries 
were  made  : — "  Names — Price  &  Brown— 
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address,  &c.  —  30th  of  March  1847 — to 
whom  delivered  57  shares — 813  to  867 — 
to  whom  also  delivered  4  shares  to  pay  the 
dividends  on  57  shares."  It  was,  however, 
stated  hy  Messrs.  Price  &  Brown  that 
these  entries  were  made  without  their 
authority. 

The  company  was  ordered  to  he  wound 
up  under  the  Joint-Stock  Companies  Wind- 
ing-up Act,  and  the  Master  charged  with 
the  winding  up  of  the  company  put  the 
names  of  Messrs.  Price  &  Brown  in  the 
list  of  contrihutories  in  respect  of  sixty-one 
shares. 

From  this  decision  Messrs.  Price  & 
Brown  now  appealed. 

Mr.  Bacon  and  Mr.  Lewis ^  for  Messrs. 
Price  &  Brown. — The  persons  to  he  put  on 
the  list  are  the  actual  owners  of  the  shares. 
Messrs.  Price  &  Brown  are  not  the  owners. 
The  shares  were  merely  deposited  with 
them  hy  way  of  security,  and  were  received 
by  them  without  any  intention  on  their 
part  of  being  fixed  with  any  liabilities  in 
respect  of  them.  After  the  deposit  they 
might  have  made  themselves  owners  of  the 
shares.  They  have  not,  however,  done  so. 
It  may  be  contended  that  what  has  been 
done  by  them  amounts  to  the  making  them- 
selves owners.  This  is,  however,  not  the 
case.  The  fifty-seven  shares,  in  fact,  are 
merely  the  570  old  shares  with  a  new  name, 
and  the  relations  of  the  holders  of  the  shares 
to  the  company  were  not  intended  to  be 
affected,  and  were  not  affected,  by  the  ex- 
change. Messrs.  Price  &  Brown  in  giving 
up  the  old,  and  taking  the  new,  shares 
acted,  not  so  much  on  their  own  account, 
as  on  behalf  of  the  holders  who  had  made 
the  deposits.  As  to  the  four  shares,  they 
were  in  lieu  of  dividends,  and,  being  the 
produce  or  income  of  the  old  shares,  ought 
to  follow  the  principal  from  which  they 
were  derived.  The  case,  however,  may  be 
different  as  to  them.  It  is  contended  then, 
first,  that  Messrs.  Price  &  Brown  are  not 
liable  in  respect  of  any  of  the  sixty-one 
shares ;  and,  secondly,  that  if  they  are 
liable  in  respect  of  the  four,  they  are  not 
liable  in  respect  of  the  fifty-seven. 

Mr.  Russell,  for  the  ofiicial  manager, 
was  not  called  upon. 

Knight  Bruce,  V.C.  said,  that  he 
agreed  with   the  conclusion  at  which  the 


Master  had  arrived ;  and  that  Messrs. 
Price  &  Brown  must  remain  on  the  list  for 
the  sixty-one  shares. 


{In  re  thb  st.  osorgb's 
STEAM    PACKET   COM- 
PANY. 
( Litchfield* 8  case.) 

Company  —  Winding-up  Act,  1 848  — 
ContrihiUory — Infant. 

A  party  entitled  to  shares  in  a  steam- 
packet  company,  transferred  them  to  his  son, 
who  was  then  a  minor.  In  the  deed  of 
settlement  of  the  company  it  was  provided 
that  minors  might  vote  by  their  guardians. 
It  was  admitted  that  the  son  had  taken  some 
free  passages  as  a  proprietor,  and  that,  tn 
the  tickets  given  him  for  that  purpose,  he 
was  described  as  "  Master  L."  On  coming  of 
age,  having  done  no  act  of  acceptance  of  the 
shares  after  his  majority,  he  repudiated  them. 
The  company  was  wound  up  under  the  Joint' 
Stock  Companies  Winding-up  Act,  1848  :— 
Held,  that  the  father  was  liable  a*  a  coniri' 
butory  in  respect  of  these  shares, 

Mr.  William  Litchfield,  being  the  holder 
of  two  shares  in  the  St.  George's  Steam- 
Packet  Company,  by  a  deed  of  transfer, 
dated  the  18th  of  January  1841,  ''in  con- 
sideration of  value"  assigned  these  shares 
to  his  son  Clayton  Litchfield.  Clayton 
Litchfield  executed  this  deed  of  transfer, 
whereby  he  '*  agreed  to  accept  the  shares." 
He  was  then  registered  as  a  shareholder 
under  the  description  of  "  Clayton  Litch- 
field, Esq.,  of  Cork."  Clayton  Litchfield 
was  at  this  time  only  seventeen  years  of 
age. 

The  50th  and  5l8t  sections  of  the  deed 
of  settlement  of  the  company  were  as 
follows : — 

Clause  50. — "That  in  case  any  proprie- 
tor entitled  to  vote  at  any  such  meeting  as 
aforesaid  shall  be  a  lunatic  or  a  minor,  such 
lunatic  shall  or  may  vote  at  such  meeting 
by  his  or  her  committee,  and  such  minor 
shall  or  may  vote  by  his  or  her  guardian, 
or  by  any  such  guardian ;  provided  that 
every  such  committee  or  guardian  may  also 
vote  in  right  of  his  own  share,  as  weU  as  in 
the  character  of  committee  of  any  lunatic. 
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or  of  guardian  of  any  minor  on  the  Bame 
occasion." 

Clause  51 . — "  That  the  person  by  whom, 
or  in  whose  name,  any  shaj^s  shall  be  held 
or  stand,  shall  to  all  intents  and  purposes 
whatsoever  within  the  meaning  of  these 
presents,  be  deemed  at  law  and  in  equity 
the  absolute,  sole,  and  beneficial  owner  and 
holder  of  such  shares ;  and  shall,  as  such, 
be  the  only  person  known  to  or  recognized 
by  the  company  in  all  votes,  transfers, 
notices,  payments,  receipts,  and  other 
matters  relating  to  the  same  shares,  and 
the  company  shall  in  no  case  be  bound  to 
notice,  or  be  affected  with  express  notice 
of  any  trust  or  equitable  charge  imposed 
on  any  shares ;  and  further,  that  whenever 
several  persons  shall  be  jointly  possessed 
o^  or  entitled  to  any  share  or  shares  in 
the  said  company,  the  person  whose  name 
shall  stand  first  in  the  books  of  the  said 
company  as  proprietors  of  such  share  or 
shares  shall  in  all  votes,  notices,  payments, 
receipts,  and  other  matters  and  things  re- 
lating to  the  same  share  or  shares  be  deemed 
and  be  taken  to  be  the  proprietor  of  such 
share  or  shares.*' 

According  to  the  rules  of  the  company 
every  proprietor  of  shares  in  the  company 
was  entitled  to  firee  passages  in  the  com- 
pany's boats.  This  privilege  was  exercised 
by  Uie  proprietors  applying  at  the  office  of 
the  company,  at  the  place  from  which  any 
boat  started,  for,  what  was  called,  '*  a  pro- 
prietor's ticket"  (1).  In  the  written  ad- 
missions entered  into  on  behalf  of  the 
company  on  this  motion,  it  was  stated 
that  Clayton  Litchfield  was  in  the  habit  of 
taking  free  passages,  as  proprietor,  in  the 
ships  of  the  company,  and  that,  in  the  pass 
tickets,  he  was  described  as  *'  Master 
Litchfield."  One  of  the  tickets  was  pro- 
duced, in  which  was  the  statement  follow- 
ing : — "  Master  Clayton  Litchfield,  of  Cork, 
is  a  proprietor  in  the  St.  George's  Steam 
Packet  company,  and  holds  stock  to  the 
amount  which  entitles  him  to  free  passages 
in  the  ships  of  the  company  trading  coast- 
ways."  This  ticket  was  dated  in  1840  ; 
whereas  Clayton  Litchfield  did  not  execute 
the   deed  of  transfer  until  1841.     There 


(1)  In  re  Tbe  St.  George's  Steam  Packet  Com- 
pany (Magoire's  case),  18  Law  J.  Rep.  (n.s.)  Chano. 
266. 


was  no  direct  evidence  that  the  company 
knew  that  Clayton  Litchfield  was  a  minor 
at  the  time  he  executed  the  deed  of  transfer. 

During  Clayton  Litchfield's  minority 
two  dividends  were  paid  by  the'  company. 
Both  were  received  by  John  Litchfield, 
who  was  a  brother  of  Clayton  Litchfield. 
One  of  these  receipts  was  signed,  "  Clayton 
Litchfield  per  John  Litchfield"  ;  the  other 
"  for  Clayton  Litchfield,  John  Litchfield." 
It  was  stated  by  John  Litchfield  in  an  affi- 
davit made  by  him  that  he  had  received 
these  dividends,  and  had  not  paid  them  to 
his  father. 

In  1845  Clayton  Litchfield  attained  his 
majority.  There  was  no  act  of  acceptance 
by  him  of  these  shares  after  his  majority, 
and  he  in  fact  repudiated  them. 

The  company  was  directed  to  be  wound 
up  under  the  Joint-Stock  Companies  Wind- 
ing up  Act,  1848.  The  Master  having 
put  the  name  of  Mr.  William  Litchfield  on 
the  list  of  contributories  in  respect  of  the 
two  shares,  this  was  a  motion,  by  way  of 
appeal,  that  his  name  should  be  excluded 
from  the  list. 

Mr,  Lloyd  and  Mr,  Hetherington,  for 
the  motion. — First,  according  to  the  con- 
stitution of  the  company,  as  appears  by 
the  50th  and  5l8t  sections  of  the  deed  of 
settlement,  minors  may  be  shareholders. 
The  company  having  then  declared  that 
minors  may  be  shareholders,  whether  Clay- 
ton Litchfield  is  or  is  not  liable  to  them  in 
respect  of  the  shares,  it  does  not  lie  in 
their  mouths  to  say  that  he  is  not  a  share- 
holder, or  that  any  one  else  is  a  shareholder 
in  respect  of  the  shares.  Secondly,  how- 
ever this  may  be,  it  must  be  taken  that 
the  company  knew  that  Clayton  Litchfield 
was  a  minor.  Here  is  a  ticket  on  which 
he  is  described  as  "  Master  Litchfield," 
a  term  peculiarly  belonging  to  minority, 
and  which  is  not  applicable  to  a  person 
who  has  attained  his  majority.  The  written 
admissions  are  to  the  same  efiect.  Know- 
ing him  then  to  be  a  minor,  and  accepting 
him,  notwithstanding  his  minority,  they 
cannot  now  reject  him.  The  doctrine  as 
to  the  contracts  of  partnerships  entered 
into  by  infants  is  that,  although  such  con- 
tracts may  be  avoided  by  an  infant  on 
coming  of  age,  the  person  with  whom  he 
contracts  is  bound  by  all  the  consequences 
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'^Warwick  v.  Bruce  (2),  Bruce  v.  JVar-^ 
mek  (3).  This  is,  in  fact,  a  partnership 
for  trading  purposes.  Thirdly,  there  is  no 
eyidence  that  the  father  transferred  the 
shares  with  any  view  to  his  own  benefit. 
It  is  in  evidence  that  the  dividends  which 
were  paid  in  respect  of  the  shares  were  not 
paid  to  him. 

Mr.  Bacon  and  Mr.  J.  V.  Prhr^  for  the 
official  managers,  were  not  called  upon. 

Knioht  Bruce,  V.C— How  this  case 
would  have  stood  if  it  had  been  proved 
that  the  company,  or  the  persons  autho* 
xixed  to  act  on  their  behalf^  had  notice  that 
this  gentleman  was  a  minor,  and,  notwith-^ 
standing  such  notice,  had  accepted  him 
as  a  partner,  I  need  not  say.  There  is 
here  no  case  of  notice.  The  consequence 
iSy  that,  notwithstanding  that  strange  clause 
in  the  deed  of  settlement  mentioned  by 
Mr*  Lloyd  (4),  whatever  it  may  mean,  the 
fiither  has  not,  in  my  opinion,  shewn  a  case 
in  which  he  has  discharged  himself  of  his 
liability  to  the  company  ;  and  he  remains 
as  liable  as  ever  he  was. 

I  agree  with  the  Master  without  reference 
to  the  question  as  to  the  receipt  of  the 
dividends  after  the  execution  of  the  deed  of 
transfer,  and  my  decision  would  be  the 
same  in  whatever  way  that  question  might 
be  answered.  It  is,  of  course,  admitted 
that  Clayton  Litchfield  has  done  no  act 
since  his  majority  to  make  him  liable  in 
respect  of  ^e  shares.  The  motion  must 
be  refused,  with  costs. 


V 
Jan 


.C.      \ 
.  15.  j 


SCARI8BRICK  •.  SKELHERSDALE. 


Accumulation,  Trusts  for  —  Devise  — 
Remoteness. 

A  legator,  by  kis  will,  dated  in  1800,  de^ 
pUed  an  estate  to  trustees  upon  trust  to  settle 
ike  same  to  the  use  of  such  trustees  for  2,000 
ffears,  and  subject  thereto  to  his  children  in 
wmnner  therein  mentioned ;  and  the  testator 
declared  the  trusts  of  the  term  to  be,  in  trust 
to  pap  to  any  child  who,  under  the  limitations 
therein  declared,  should  for  the  time  being 
be  entitled  to  the  possession  or  rents  of  his 

(2)  2  M.  &  S.  205. 

{S)  Same  case  in  error,  6  Taunt  118. 

(4)  Tb«  60th  clause. 


estate,  and  who,  having  attained  twenty^tmCf 
should  be  under  twenty-five  years  of  age,  an 
annual  sum  of  5001.  untU  he  should  attain 
twenty^five  or  die  under  that  age,  and  in  the 
nest  place  in  trust  to  receive  the  eurpime  as 
well  during  the  minority  of  every  person  eo 
for  the  time  being  enUtled  as  during  emch 
time  as  any  such  person  ^ould  be  under 
twenty^five  years,  and  to  accumulate  ike 
same,  and  at  the  end  of  every  or  any  euek 
period  of  accumulation  to  apply  the  funds 
so  accmmulated  towards  payment  of  his 
debts  and  legacies  :-^Held,  that  the  trust 
for  aoeumulation  exceeded  the  boundary  of 
legal  limits,  and  was  void. 

This  suit  was  instituted  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  upon 
the  construction  of  the  will  of  Thomas 
Ecdeston,  Esq.,  the  £Etther  of  the  plaintiff, 
Charles  Scarisbrick.  The  testator  died  in 
November  1809,  and  by  his  will,  dated  the 
14th  of  October  1806,  devised  his  three 
estates,  therein  designated  as  his  Scarisbrick 
estate,  his  Wrightington  estate  and  his  Ecdet^ 
ton  estate,  to  trustees  upon  trust,  as  to  his 
Scarisbrick  estate  to  settle  the  same  to  the 
use  of  the  trustees  for  1,000  yean,  and 
subject  thereto  to  his  first  and  other  noon 
successively  and  their  issue,  and  then  to 
his  first  and  other  daughters  and  their  issue 
in  strict  settlement,  with  limitations  Ofver, 
and  the  ultimate  remainder  to  his  own 
right  heirs;  and  the  testator  dedared  onS 
of  the  trusts  of  the  term  of  1,000  years 
to  be,  that  the  trustees  should,  daring 
the  twenty  years  to  be  computed  firom  hb 
death,  levy  and  raise  out  of  the  rents, 
issues  and  profits  of  the  said  estates  an 
annual  sum  of  1,000/.  to  be  accumulated 
upon  government  or  real  seenrities,  and  the 
accumulation  thereof  to  be  applied  in  or 
towards  payment  of  his  funefal  expenses^ 
debts  and  legacies ;  and  upon  trust  as 
to  his  Wrightington  estate  to  settle  the  same 
to  the  use  of  ^e  same  trustees  for  2,000 
years,  and  subject  thereto  to  his  second  son 
William  for  life,  remainder  to  the  first  and 
every  other  son  of  the  said  William  in  tail 
male ;  remainder  to  his  third  son  Charles 
(the  present  plaintiff)  and  every  other  sub- 
sequently bom  son  in  order  of  birth  for 
life,  remainder  to  the  first  and  other  sons  of 
the  said  Charles  and  every  other  subse- 
quently born  son  successively  in  tail  mak^ 
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enMunden  over.  And  the  testator 
id  the  truste  of  the  term  of  2,000 
itt  the  Wrightington  estate  to  he, 
'  other  things,  in  trust  to  pay  to  any 
if  his  hody  or  the  issue  of  such  child 
uder  the  limitations  of  the  settle- 
•bould  for  the  time  being  be  entitled 
poesession  or  rents  of  his  Wright- 
estate,  and  who,  having  attained 
r-one,  should  be  under  the  age 
6iity»five  years,  an  annual  sum 
}/.  until  he  should  attain  the  age 
Bty-five  years  or  die  under  that  age, 
the  next  place  in  trust  to  receive  the 
I  which  should  remain  of  the  rents, 
the  hereditaments  comprised  in  the 
inn  of  2,000  years  after  answering 
nets  and  purposes  aforesaid  as  well 
the  minority  or  respective  minori- 
*  every  person  so  for  the  time  being 
d  as  aforesaid,  as  during  such  time  as 
Hd  of  his  body,  so  for  the  time  being 
1  as  aforesaid,  should  be  under  the 
twenty-five  years,  and  to  accumu- 
he  same  in  manner  thereinbefore 
ned,  and  at  the  end  of  every  or  any 
mnod  of  accumulation  to  apply  the 
lo  accumulated  in  or  towards  pay- 
of  his  funeral  expenses,  debts  and 
••  And  upon  trust  as  to  the  Eccleston 
that  the  trustees  should  by  sale  or 
\gp  of  the  same  or  a  competent  part 
I  and  out  of  the  rents  in  the  mean 
aite  such  money  as  they  should  think 
or  expedient,  and  apply  the  same 
bowards  the  satisfaction  of  the  testa- 
meral  expenses,  debts  and  legacies, 
the  next  place  in  payment  of  5,000/. 
>  to  his  fourth  and  every  subsequently 
Km,  and  for  each  of  his  daughters. 
be  testator  declared  that  in  case  the 
of  his  Eccleston  estate  should  not  be 
r  mortgaged,  and  the  residue  after 
iittB  and  purposes  before  directed 
have  been  answered  should  not 
I  the  value  of  15,000/.,  or  in  case  the 
■hoold  have  been  sold  or  mortgaged, 
n  case  the  residue  of  the  monies  to 
■om  the  sale  and  the  equity  of  redemp- 
'  the  mortgaged  estates  after  answer- 
i  trusts  and  purposes  aforesaid  should 
:oeed  15,000/.,  the  trustees  should 
xwaessed  of  such  residue  in  trust  for 
rd  eon  Charles,  or  such  subsequently 
m  of  his  body  as  should  first  attain 


twentv-one  or  die  under  that  age,  leaving 
issue,  his  heirs,  executors,  administrators  and 
assigns ;  and  in  case  the  testator  should 
leave  only  two  sons,  in  trust  for  the  eldest 
of  such  sons,  his  heirs,  executors,  admi- 
nistrators and  assigns  respectively.  But  in 
case  such  residue  should  exceed  15,000/. 
then  the  testator  directed  that  such  parts  of 
such  residue  as  should  eonsist  of  monev 
should  be  laid  out  in  the  purchase  of  land, 
and  that  as  well  the  land  so  purchased  as 
the  residue  of  his  Eccleston  estate  which 
should  not  have  been  sold,  and  the  equity 
of  redemption  of  such  part  thereof  as  should 
have  been  mortgaged,  should  thenceforth  go 
and  remain  to  the  use  of  his  third  son,  and 
every  other  subsequently  bom  son  of  his 
body  successively  in  order  of  birth,  with- 
out impeachment  of  waste,  for  life,  and  after 
his  respective  decease  to  the  use  of  his  re- 
spective first  and  other  sons  successively  in 
tail  male,  with  a  limitation  over  to  the  tes- 
tator's first  and  second  sons,  and  to  his 
daughters  and  their  issue  in  strict  settlement, 
with  other  limitations  over. 

The  will  also  contained  a  clause  for  mar- 
shalling the  funds,  which  was  in  these  words : 
"  And  whereas  I  have  hereinbefore  provided 
several  funds  for  the  payment  of  my  funeral 
expenses,  debts,  and  legacies,  among  which 
debts  I  include  all  sums  of  money  chai^ged 
on  my  estates,  either  by  myself  or  any  of 
my  ancestors,  or  to  which  I  am  otherwise 
subject  and  liable :  now,  I  do  hereby  declare 
that  the  same  shall  be  successively  resorted 
to  in  the  manner  hereafter  mentioned,  that 
is  to  say,  as  between  strangers  and  my 
said  trustees,  and  the  persons  claiming  under 
this  my  will,  my  said  trustees  or  trustee  for 
the  time  being  shall  have  the  fullest  discre- 
tion and  liberty  to  resort  to  the  said  funds 
in  such  order  and  course  as  they  or  he  shall 
think  proper.  But  that  as  between  the 
several  persons  claiming  under  this  my  will, 
the  said  funds  ^all  be  liable  in  the  order  and 
course  of  succession  hereinafter  mentioned, 
that  is  to  say,  such  of  my  estates  as  are  now 
charged  with  annuities  shall  be  solely  and 
exclusively  subject  to  the  pa3rment  of  the 
same,  and  all  such  annuities  or  yearly  sums 
for  which  I  have  given  any  security  shall 
be  solely  and  exclusively  charged  on  the 
estates  in  respect  of  which  they  become 
payable  respectively.  But  as  to  all  my 
other  debts  anfl  adl  my  legacies,  except 
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those  given  by  me  to  my  said  children,  my 
said  personal  estate  shsJl  be  the  fund  first 
to  be  resorted  to.  The  said  annual  sum 
of  1,000/.  hereinbefore  directed  to  be 
secured  on  my  said  Scarisbrick  estate  for 
twenty  years  successively  after  my  decease, 
shall  be  the  fund  secondly  to  be  resorted 
to.  The  rents  and  profits  of  my  said 
Wrightington  estates,  and  my  estate  pur- 
chased from  Mr.  Hill,  hereinbefore  directed 
to  be  received  by  trustees  during  such  time 
as  the  child  for  the  time  being  entitled  to 
the  actual  possession  thereof  shall  be  under 
the  age  of  twenty-five  years,  shall  be  the 
fund  to  be  thirdly  resorted  to.  The  monies 
to  arise  from  the  sale  of  my  said  Eccleston 
estate  shall  be  the  fund  fourthly  to  be  re- 
sorted to.  The  said  term  of  2,000  years 
hereinbefore  directed  to  be  created  in  my 
said  Wrightington  estates,  and  my  estates 
purchased  from  Mr.  Hill,  shall  be  the  fund 
fifthly  to  be  resorted  to.  And  the  said 
term  of  1,000  years,  hereinbefore  directed 
to  be  created  in  my  said  Scarisbrick  estates 
shall  be  the  fund  sixthly  and  lastly  to  be 
resorted  to.  And  as  to  the  legacies  first 
hereinbefore  bequeathed  by  me  to  my  said 
children,  the  funds  provided  for  the  pay- 
ment of  the  same  shall  be  resorted  to  in  the 
manner  hereinafter  mentioned,  that  is  to 
say,  the  money  to  arise  from  the  sale  of  my 
Eccleston  and  Sutton  estates  shall  be  the 
fund  to  be  firstly  resorted  to.  The  term  of 
2,000  years  in  my  Wrightington  estate,  pur- 
chased from  Mr.  Hill,  shall  be  the  fund  to  be 
secondly  resorted  to  ;  and  the  term  of  1,000 
years  in  my  Scarisbrick  estates  shall  be  the 
fund  to  be  lastly  resorted  to.  And  as  to 
the  additional  portions  of  5,000/.  each 
hereinbefore  bequeathed  by  me  to  my  chil- 
dren, the  said  term  of  1,000  years  in  my 
Scarisbrick  estates  shall  be  the  sole  fund 
for  the  payment  of  the  same ;  and  as  to  the 
legacy  of  15,000/.,  or  such  part  thereof  as 
shall  become  raiseable  under  the  trusts  afore- 
said, the  said  term  of  2,000  years  in  my 
said  Wrightington  estate,  and  the  estate  pur- 
chased from  Mr.  Hill,  shall  be  the  sole  fund 
for  the  payment  of  the  same ;  and,  there- 
fore, if  any  of  the  said  funds  shall  be  resorted 
to  out  of  the  order  hereinbefore  prescribed, 
the  fund  or  funds  first  answerable  shall 
replace,  reprize,  or  make  good  to  the  fund 
or  funds  so  resorted  to  what  shall  have 
been  so  irregularly  or  out  of  order  sub- 


tracted from  such  fund  or  funds  respec- 
tively." 

The  testator  had  three  sons  and  four 
daughters.  His  eldest  son  died  in  July 
1833,  without  issue ;  his  second  son  William 
died  also,  without  issue,  after  the  date  of 
the  will,  and  only  a  few  weeks  before  the 
testator;  and  his  third  son  Charles,  the 
present  plaintiff,  became  entitled  as  tenant 
for  life  to  the  Wrightington  estate,  and  as 
the  Eccleston  estate  exceeded  1 5,000/.  in 
value  he  became  entitled  to  that  also  as 
tenant  for  life.  On  the  death  of  Thomas, 
the  eldest  son  of  the  testator,  the  plaintiff 
became  also  entitled  as  tenant  for  life  to 
the  Scarisbrick  estate,  and  was  consequently 
now  tenant  for  life  of  all  three  estates. 

The  testator  at  the  time  of  his  death  was 
largely  indebted.  His  debts,  legacies  and 
annuities,  and  interest  thereon  from  the 
time  of  his  death  to  the  time  of  payment, 
amounted  altogether  to  150,135/.  The 
proceeds  of  the  personal  estate  amounted 
to  about  35,000/.,  leaving  to  be  provided 
for  out  of  the  other  funds  the  sum  of 
115,135/. 

The  questions  now  raised  were^  first, 
whether  the  plaintiff  was  entitled  to  the 
principal  money  and  interest  arising  from 
the  accumulations  of  the  surplus  rents  of  the 
testator's  Wrightington  estate  up  to  the  time 
at  which  he  attained  the  age  of  twenty- 
five,  amounting  in  the  whole  to  SlfiSiL 
lOs,  8(/.,  on  the  ground  that  the  direction 
to  make  such  accumulation  was  void  ab 
initiOf  because  it  exceeded  the  boundary 
of  legal  limits  as  established  before  the 
passing  of  the  stat.  40  Geo.  3.  c.  98. 

Secondly,  in  the  event  of  such  direction 
being  valid,  whether  the  plaintiff,  as  tenant 
for  life  of  the  testator's  Eccleston  estates, 
was  entitled  to  the  interest  and  income 
amounting  to  3,322/.  Ids.  6(/.,  arising  from 
such  surplus  of  the  Wrightington  rents  up 
to  the  period  at  which  he  attained  twenty- 
one. 

Mr.  Bethell  and  Mr.  C.  Hall,  for  the 
plaintiff,  said,  as  regarded  the  first  point, 
it  would  be  seen  that  the  testator  had 
directed  the  surplus  rents  of  the  Wrighting- 
ton estate  to  be  accumulated  during  the 
period  that  any  of  his  children,  who  should 
be  entitled  as  tenant  for  life  in  possession, 
should  be  under  the  age  of  twenty- five,  and 
during  the  minority  of  any  other  person 
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entitled  as  tenant  for  life,  or  in  tail ;  and 
that  the  funds  arising  from  such  accumu- 
lations were  only  to  be  applied  for  the  pur- 
poses of  the  will  at  the  end  of  every  or  any 
period  of  accumulation.     Now,  if  this  direc- 
tion to  accumulate  were  held  to  be  a  valid 
direction,  it  might  continue  by  a  succession 
of  minorities  for  centuries.     The  youngest 
ehfld  of  the  testator  at  the  date  of  the  will 
was  only  five  years  old,  and  the  will  con- 
templated and  expressly  provided  for  after- 
bom  sons  and  daughters,' and  each  of  these 
children  and  their  issue   might  have  suc- 
ceeded, either  as  tenants  for  life  or  in  tail, 
to  the  Wrighting^n  estate.      The  utmost 
limit  to  which  a  trust  to  accumulate  could 
be  extended  prior   to   the   passing  of  the 
Thellusson  Act  was  for  a  life  or  lives  in 
being,  and    twenty-one    years    and    nine 
months  afterwards.     It  would  be  seen  that 
in   this  case   the   period   of  accumulation 
might  travel  through  minorities  for  a  con- 
siderable time ;  for  instance,  suppose  the 
testator's  son  William,  or  the  plaintiff,  or 
any  of  the   other   existing  or  after-born 
children   who   should  become   entitled  as 
tenants  for  life,  should  die  under  the  age  of 
twenty-five  leaving  a  child  six  months  old, 
and  that  child  should  marry  and  die  under 
twenty-one  leaving  a  child  under  six  months 
old,  and  that  should  continue  for  several 
generations,  it  was  evident  that  if  this  direc 
tion  to  accumulate  could  be  held  to  be  valid, 
the  rents  of  the  Wrightington  estate  might 
be  accumulated  and  tied  up  to  a  period  dis* 
tant  200  years  from  the  death  of  the  testator, 
and  for  a  period  of  a  life  or  lives  in  being, 
and  100,    200,  or   300  years  afterwards. 
This  case  was  similar  to  that  of  Lord  South- 
mnptonv.  the  Marquis  of  Hertford  (l).  The 
ease  of  Browne  v.  Stoughton  (2)  was,  if  pos- 
nble,  a  stronger  case  than  the  present.  The 
following  cases  were  also  in  point —  Ware  v. 
PolhUl  (3),  Boughton  v.  James  (4).     Lewin 
on  Trusts^  p.  114,  2nd  edit,  was  also  re- 
ferred to.     It  was  on  Jhese  grounds  con- 
tended that  this  tmst   to  accumulate  was 
void  ab  iniiiOf  that  it  did  not  come  within 
the  operation  of  the  Thellusson  Act,  and  that 
it  conld  not  to  any  extent  be  carried  into 

II)  2  Ves.  &  B.  54. 

(2)  14  Sim.  369;   s.c.  15  Law  J.  Rep.  (n.s.) 
Cbsbc  891. 
(8)  11  Vet.  257. 
(4)  1  ColL  26. 
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efiect ;  and  that  the  plaintiff  from  the  death' 
of  his  father  became  entitled  as  tenant  for 
life  of  the  Wrightington  estate  to  the  whole 
rents  and  profits  of  that  estate;  and  that, 
consequently,  he  was  entitled  to  receive  the 
whole  of  the  surplus  rents  which  had  been 
accumulated,  and  the  interest  and  income 
thereof.  On  the  second  question  raised  by 
this  suit,  it  was  contended,  that  in  the  event 
of  the  trust  for  accumulation  being  valid, 
the  plaintiff  as  tenant  for  life  of  the  Eccles- 
ton  estate  was  entitled  to  the  interest  and 
income  arising  fVom  the  surplus  rents  of  the 
Wrightington  estate. 

Mr,  J.  Parker,  Mr,  Malins  and  Mr, 
Toller,  for  the  trustees,  contended  that  this 
was  substantially  a  trust  for  the  payment  of 
debts,  and  was  therefore  excluded  from  the 
operation  of  the  provisions  against  per- 
petuity l.iid  down  by  the  Thellusson  Act, 
and  excluded  by  the  2nd  section  of  that 
act ;  consequently,  it  was  not  governed  by 
the  decisions  quoted  on  the  other  side.  Tha 
following  cases  were  cited  in  support  of  this 
view — Bankes  v.  Le  Despencer  (5),  ToUe- 
mache  v.  the  Earl  of  Coventry  (6),  Fer- 
rand  v.  Wilson  (7),  Marshall  v.  Holloway 
(8),  Mackworth  v.  Hinxman  (9),  Longhead 
d.  Hopkins  v.  Phelps  (10),  Doe  d.  Herbert 
V.  Selby  (11),  Humberston  v.  Humherston 
(12),  Seaward  v.  Willock  (13),  Crompe  v. 
Barrow  (14).  Upon  the  second  point,  it 
was  contended  that  the  trustees  were  jus^ 
titled  under  the  trusts  of  the  2,000  years 
term  in  the  Wrightington  estate  and  the  mar- 
shalling clause  in  applying  the  rents  of  that 
estate  in  paying  the  debts  of  the  testator. 
That  nearly  all  the  debts  of  the  testator 
having  been  paid  prior  to  1814  out  of  the 
various  funds,  it  became  necessary  to  accu- 
mulate the  surplus  rents  of  the  Wrighting- 
ton estate  for  the  purpose  of  recouping  the 
Eccleston  estate  the  amount  of  debt  borne 
out  of  the  order  laid  down  by  the  testator, 

(5)  10  Sim.  576 ;    s.  c  9  Law  J,  Rep.  (n.s.) 
Chanc.  185. 

(6)  8  Bligb,  547. 

(7)  4  Hare,  844 1  8.  c.  15  Law  J.  Rep.  (h.s.) 
Chanc  41. 

(8)  2  Swanst.  482. 

(9)  2  Keen,  658 ;    a.  c.  5  Law  J.  Rep.  (n.s.) 
Chanc.  127. 

(10)  2  W.  Black.  704. 

(11)  2B.  &C.  926. 

(12)  1  P.  Wma.  832. 

(13)  5  East,  198. 

(14)  4  Vcs.  681. 
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That  the  direction  to  accumulate  applied 
not  only  to  the  rents,  but  also  to  the  income 
which  arose  from  investment  of  the  rents 
by  way  of  compound  interest.  That  unless 
this  were  tiie  true  construction  of  the  direc- 
tioD  to  accumulate,  a  question  might  arise 
whether  the  income  arising  from  the  invest- 
ment of  rents  was  disposed  of  hy  the  will. 
That  the  direction  to  apply  the  accumulated 
fund  in  tlie  Wrightington  estate  in  paying 
debts,  coupled  with  the  previous  trust  and 
with  the  discretionary  powers  in  the  mar- 
ahalling  clause,  was  meant  to  apply  to  debts 
which  might  have  been  previously  paid  out 
of  fbnds  not  primarily  applicable.  That  such 
coarse  having  been  anticipated  by  the  tes- 
tator, he  wished  to  provide  a  fund  to  recoup 
hit  son  Charles  (the  plaintiff)  on  his  attain- 
ing twenty -five  the  sums  applied  out  of  the 
Eccleston  estate  in  paying  debts,  while  in 
the  mean  time  provision  was  made  for  his 
maintenance  out  of  the  Scarisbrick  estate, 
and  a  sum  was  also  provided  for  him  out 
of  the  Wrightington  estate  on  his  coming  of 
age,  in  the  possible  event  of  the  whole  of 
the  Eccleston  estate  being  previously  ex- 
hausted. 

The  Vice  Chancellor.  —  I  thought 
I  could  not  better  employ  some  portion  of 
the  leisure  I  had  during  the  late  vacation 
than  in  looking  into  this  case,  which  I  did 
very  deliberately ;  and  it  appeared  to  me, 
as  it  has  done  all  through,  that  where  the 
testator  has  directed  a  specific  thing  to  be 
done,  then  that  thing  must  be  done,  and 
it  would  require  very  strong  language 
to  say  that  where  he  has  used  general  ex- 
pressions as  to  what  he  will  have  done  by 
way  of  conveyance,  these  expressions  shall 
be  taken  to  overrule  and  cut  down  what  he 
has  deliberately  and  positively,  as  a  part  of 
his  own  will,  himself  expressed.  It  occurred 
to  me  when  the  case  was  argued,  before 
Christmas,  that  the  testator  has  made  an 
express  direction  in  the  ninth  clause  (speak- 
ing of  the  term  of  2,000  years).  There  he 
tayt,  '*as  well  during  the  minority  or 
respective  minorities  of  any  person  so  for 
the  time  being  entitled  to  the  residue,  as 
during  such  time  as  any  child  so  for  the 
time  being  entitled  as  aforesaid  should  be 
under  the  age  of  twenty-five  years,'*  and  so 
on.  It  appears  to  me  that  inasmuch  as  the 
testator  has  expressly  directed  what  shall 


be  the  trust  in  respect  of  the  minority  of 
any  person  not  his  child,  he  has  thereby 
fettered  and  bound  down  the  trustees  to 
take  care  that  that  thing  which  he  has  him- 
self directed,  shall  be  made  part  of  the  very 
trust  which  they  are  to  carry  into  execution ; 
and  it  appears  to  me  that  if  the  role  of 
law  is  that  it  cannot  take  effect,  then  the 
whole  must  perish  together.  In  order  that 
I  might  save  the  time  of  the  Court,  I  took 
particular  pains  to  go  through  a  great  num- 
ber of  cases  connected  with  this  subject; 
and  I  think  the  only  way  to  decide  is,  that 
where  the  second  part  of  the  will  is  made 
by  the  testator  a  constituent  part  of  the 
will,  so  that  you  cannot  strike  it  out,  but 
must  admit  it,  if  that  part  fails  there  is  an 
end  of  the  matter.  This  will  consequently 
amount  to  a  declaration  that  the  trust  for 
accumulation  is  void,  and  this  decision  will 
also  dispose  of  the  other  questions  arising 
under  the  will. 


K.  Bruce 
Jan 


JCE,  V.C.I 
.  26.        J 


BEECH  V.  EARL  ST. 
VINCENT. 


Accumulation — Portions —  Thellusson  Act. 

A  testator  devised  real  estates  to  truHeeSf 
for  the  term  of  ninety-nine  yearSj  npou  trusty 
to  raise  2,000/.  a  year  for  so  much  of  the 
life  of  J,  B,  as  should  fall  within  twenty -one 
years  from  the  time  of  his  death,  and  during 
such  other  time  as  there  should  be  in  exists 
ence  a  younger  child  of  J.  B,  and  to  invest 
and  accumulate  the  said  annuity,  and  to 
stand  possessed  of  the  fund  for  the  benefit 
of  the  younger  children  of  J,  B*  The 
testator  then  devised  the  estates,  so  subject 
to  J.  B,  in  strict  settlement,  J.  B.  survived 
the  testator  : — Held,  that  the  gifts  for  the 
younger  children  of  J,  B.  were  portions 
within  the  meaning  of  the  2nd  section  of  the 
Thellusson  Act, 

James  Beech,  by  his  will  dated  the  Ist 
of  September  1821,  devised  his  real  estates 
therein  mentioned  to  E.  L.  Rickets,  Earl 
St.  Vincent,  R.  C.  Hill  and  R.  Swann, 
and  their  heirs,  to  the  use  of  E.  L. 
Rickets,  R.  C.  Hill,  and  R.  Swann, 
their  executors,  administrators  and  assigns, 
for  the  term  of  ninety- nine  years,  to  com- 
mence from  the  day  of  his  deceaae,  and 
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)d  the  trust  as  follows,  *'  upon  trust 
bey  my  said  trustees  or  the  sur- 
er survivor  of  them,  and  the  cxe- 

and  administrators  of  such  sur- 
ahall  hy  means  of  the  rents,  issues 
ofita  of  the  hereditaments  and  pre- 
comprised  in  the  said  term,  or  hy 
ige,  sale  or  other  disposition  thereof, 
Hnpetent  part  thereof,  for  all  or  any 
f  the  same  term,  or  by  bringing 
\  against  the  tenants  or  occupiers  of 
id  premises,  or  by  making  entries 
pon,  or  by  any  other  lawful  ways  or 

which  they  or  he  shall  think  fit, 
\xkd  raise,  during  so  much  of  the 
[  life  of  my  son  James  Beech  as  shall 
Jiin  the  period  of  twenty-one  years 
be  time  of  my  decease,   and  also 

such  other  time  or  times  of  the  life 
laid  James  Beech  as  there  shall  be  in 
ice  and  actually  bom  any  children 
said  son,  entitled  by  virtue  of  the 
hereinafter  declared  to  the  benefit 

sum  to  be  accumulated  from  time 
>,  an  annuity  or  clear  yearly  sum  of 
.  of  lawful  money  of  Great  Britain, 
9f  all  deductions  whatsoever,  for 
or  other^^ise,  on  the  24th  day  of 
ber  in  every  year,  the  first  payment 
made  on  such  of  the  said  days  of 
at  as  shall  next  happen  after  my 
a  shall  come  into  possession  of  the 
;  and  I  declare  that  the  said  annuity 
ual  sum  is  to  be  received,  held  and 
[  by  my  said  trustees  upon  the  trusts 
iter  declared  of  and  concerning 
ae."  The  testator  then  devised  his 
(Subject  as  aforesaid, to  the  use  of  his 
net  Beech  for  his  life,  with  remainder 
first  and  other  sons  in  tail,  with  re- 
jrs  over.  The  will  then  contained 
;laration  of  trust  as  to  the  term  of 
•nine  years  as  follows — "  I  declare 
■ect  that  the  said  annuity  or  yearly 
r  2,000Z.  hereinbefore  given  to  my 
s,  the  said  E.  L.  Rickets,  R.  C.  Hill, 

Swann,  during  the  period  aforesaid, 
yen  to  them,  upon  trust  that  they  or 
rivors  or  survivor  of  them  or  the  exe- 
or  administrators  of  such  survivor, 
rom  time  to  time,  lay  out  and  invest 
ne  in  the  purchase  of  a  competent 
D  the  parliamentary  stocks  or  public 
yi  Great  Britain,  or  upon  mortgage 
ur  real  security,  and  from  time  to 


time  alter,  vary  and  transpose  the  said 
securities  as  they  or  he  shall  think  fit,  and 
receive  and  take  the  interest,  dividends, 
and  yearly  proceeds  thereof,  when  and  as 
the  same  shall  become  payable,  and  lay 
out,  invest,  and  transpose  the  same  in  like 
manner  as  the  principal  monies,  so  that 
the  whole  thereof  may  accumulate  in  tlie 
way  of  compound  interest  until  the  decease 
of  the  said  James  Beech,  and  then  upon 
trust  to  stand  possessed  of  the  whole  of 
the  accumulated  fund,  in  trust  for  all  and 
every  the  younger  children  of  tlie  body  of 
the  said  James  Beech,  exclusively  of  an 
eldest  or  only  son,  to  be  paid  to  such 
younger  children,  or  any  one  or  more  of 
them,  at  such  age  or  ages,  &c.  as  the  said 
James  Beech  by  any  deed  or  deeds  in  writ- 
ing, or  his  will,  or  any  codicil  or  codicils 
thereto,  to  be  by  him  signed  and  published 
in  the  presence  of  two  witnesses,  shall  ap- 
point ;  and  in  default  of  such  appointment, 
&c.  then  the  said  accumulated  fund  to  be 
equally  divided  between  all  such  younger 
children,  except  as  aforesaid,  the  shares  of 
sons  to  be  paid  at  their  respective  ages  of 
twenty-one  years,  and  of  daughters  at  their 
respective  ages  of  twenty-one  years  or  days 
of  marriage,  which  shall  first  happen." 
The  testator  then  gave  the  accumulated 
fund,  in  default  of  younger  children,  in 
trust  for  the  executors,  administrators  and 
assigns  of  the  said  James  Beech,  as  part 
of  his  personal  estate. 

The  testator  died  on  the  30th  of  October 
1828,  leaving  James  Beech,  his  son,  his 
heir-at-law.  James  Beech,  the  son,  mar- 
ried shortly  after  the  death  of  the  testator, 
but  never  had  more  than  one  son,  who  was 
tenant  in  tail  in  remainder  of  the  devised 
estates.  The  term  of  twenty-one  years 
ended  on  the  30th  of  October  1849,  and 
the  trustees  had  standing  in  their  names 
the  sum  of  41,556/.  9^.  \d.  ^  per  cent, 
consols,  which  had  arisen  firom  the  annuity 
and  the  accumulations. 

The  bill,  which  was  filed  by  James  Beech 
against  the  trustees,  prayed  for  a  declara- 
tion that  he  was  entitled  to  the  income 
accrued  and  to  accrue  due  on  the  41,556/. 
9^.  \d,  ^  per  cent,  consols  from  the  30th 
of  October  1849. 

By  the  39  &  40  Geo.  3.  c.  98.  (com- 
monly called  the  Thellusson  Act)  it  was 
enacted,    **  that^  no  person   should  settle 
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any  property  so  that  the  produce  thereof 
should  be  accumulated  for  any  longer  term 
than  the  term  of  twenty-one  years  from 
the  death  of  any  such  settlor;  and,  in  every 
case  where  any  accumulations  shoiild  be 
directed  otherwise  than  as  aforesaid,  such 
directions  should  be  null  and  Toid,  and  the 
produce  of  such  property  so  directed  to  be 
accumiilated  should,  so  long  as  the  same 
should  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  this  act,  go 
to  and  be  received  by  such  person  as 
would  have  been  entitled  thereto  if  such 
accumulation  had  not  been  directed." 

The  second  section  is  as  follows : — 
"  Provided  always,  and  be  it  enacted,  that 
nothing  in  this  act  contained  shall  extend 
to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor,  or  other 
person  or  persons ;  or  to  any  provision  for 
raising  portions  for  any  child  or  children 
of  any  grantor,  settlor,  or  devisor,  or  any 
child  or  children  of  any  person  taking  any 
interest  under  such  conveyance,  settlement, 
or  devise,  or  to  any  direction  touching  the 
produce  of  timber  or  wood  upon  any  lands 
or  tenements,  but  that  all  such  provisions 
and  directions  shall  and  may  be  made  and 
given  as  if  this  act  had  not  passed." 

The  only  question  in  this  case  was, 
whether  the  gifts  for  the  younger  children 
of  Mr.  Beech  came  under  the  term  "  pro- 
vision for  raising  portions  for  children  of 
any  person  taking  an  interest  under  a 
settlement"  in  the  2nd  section  of  the  act. 

Mr,  Bacon  and  A/r.  Campbell^  for  the 
plaintiff. — First,  the  word  "  portions"  in 
the  2nd  section  must  be  taken  to  be  por- 
tions then  in  existence,  and  not  portions 
to  be  created  by  the  instrument.  The 
word  "  portions"  is  connected  with  the 
word  "  debts,"  and  "  debts"  must  mean 
the  debts  then  in  existence.  Secondly,  the 
gifts  contained  in  the  will  of  the  testator 
cannot  properly  be  taken  to  come  under 
the  word  **  portions,"  as  that  word  is  used 
in  law  reports  and  text  books.  Thirdly, 
the  word  "  children,"  mentioned  in  the 
second  section,  must  be  taken  to  be  children 
then  in  existence,  and  not  children  to  be 
bom  after  the  settlement.  For  all  or  any 
one  of  these  reasons,  the  case  does  not  come 
under  the  exceptions  in  the  2nd  section, 
and  is,  therefore,  covered  by  the  language 
of  the  1  St  section.     They  cited — 


Eyre  v.  Marsden^  2  Keen,  564 ;  s.  c 
7  Law  J.  Rep.  (n.8.)  Chanc.  220 ; 
and 

Halford  v.  Stains,  13  Jur.  73. 

Mr.  MaUna  and  Mr,  CraeknaU^  for  the 
trustees. 

Mr,  Wigram  and  Mr,  A,  J,  Lewis,  for 
the  other  parties,  were  not  called  upon. 

Knight  Bruce,  V.C. — Independently 
of  the  act  of  the  39  &  40  Geo.  3.  the  accu- 
mulations in  question  are  plainly  well 
directed,  and  cannot  be  stopped,  and  the 
demand  made  in  this  suit  is  wholly  unsus- 
tainable. The  question  then  is,  whether 
this  is  a  case  which  comes  within  the  pro- 
visions of  the  act.  Now,  the  2nd  section 
of  the  act  takes  out  of  the  1st  section  cer- 
tain cases,  and  these  are  as  if  the  act  had 
never  been  passed.  Is  this  case,  then,  within 
the  2nd  section?  In  this  section  is  an 
exception  as  to  "  the  provision  for  raising 
portions  for  the  child  or  children  of  the 
settlor  or  any  person  taking  an  interest 
under  the  settlement."  It  has  been  con- 
tended that  these  words  ought  to  be  con- 
strued as  referring  merely  to  portions  then 
in  existence,  and  already  charged  upon 
property,  independently  of  the  instrument 
to  be  construed.  I  think,  however,  that 
this  is  an  inadmissible  construction,  and 
that  "  the  provision  for  raising  portions" 
in  this  section  ought  to  be  taken  to  extend 
to  provisions  for  raising  future  portions 
which  have  their  existence  only  by  means 
of  the  instrument  itself. 

The  next  question  is,  whether  the  word 
'*  portions"  is  applicable  to  a  gift  of  this 
description.  The  testator  appears  to  have 
been  a  person  of  large  landed  property, 
and  he  makes  his  son  tenant  for  life  of  his 
property,  subject,  however,  to  this — that 
an  annuity  of  2,000/.  a  year  was  to  be 
raised,  and  to  be  deducted  from  the  income 
during  twenty-one  years,  and  during  so 
much  longer  time  of  his  son's  life  as  his 
son  should  happen  to  have  any  daughter 
or  younger  son  alive.  The  2,000/.  then 
to  be  raised  during  that  time  is  to  be  laid 
out  and  accumulated  at  compound  interest, 
and  the  entire  fund  thus  accumulated  is  to 
belong  to  the  daughters  and  the  younger 
sons  of  that  son.  I  am  of  opinion  that  such 
a  provision  is  a  provision  for  each  grand* 
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18  a  portion,  and  that  the  word 
>n"  is  most  correctly  applicable  to 
sject.     This  provision  is,  therefore, 

view  of  the  case  a  provision  for 

portions. 

only  other  question  is,  whether  the 
lion  "  any  child  or  children"  in 
d  section  is  to  be  construed  as  an 
g  child  or  existing  children,  or  may, 
Bg  to  a  true  interpretation,  mean 
>r  children  which  may  afterwards 
into  existence.  I  am  of  opinion 
it  a  proper,  if  not  a  necessary,  inter- 
yn  of  the  clause,  to  say  that  it  is  not 
id  to  a  child  or  children  existing  at 
te  of  the  settlement,  but  that  it  ex- 
o  children  that  may  come  afterwards 
istence.  I  am  of  opinion,  therefore, 
lis  provision  is  taken  out  of  the 
ition,  and  that  it  stands  upon  the 

it  would  have  been  but  for  the 
ad  that,  consequently,  the  trust  is 
and  that  the  accumulation  of  the 
!  of  the  consols  now  in  the  names  of 
stees  cannot  at  present  be  stopped, 
bk  that  it  was  a  reasonable  question, 

parties  may  have  their  costs  out  of 
id. 


JCE,  V 

c.  13 


:■"■} 


CRACKENTHORP  V, 
JOUNING. 


linistration  Suit9~^Parties — Legatee, 

Te  a  pecuniary  legacy  is  given  to  a 
in  such  terms  as  to  leave  the  con^ 
n  of  the  will  in  this  respect  doubtful, 
'egtdar  to  make  the  legatee  a  party  to 
"or  the  administration  of  the  estate  of 
'utar. 

I  Feame,  by  her  will,  bequeathed 
)/•  8  per  cent,  consols,  part  of  the 
tanding  in  her  name,"  for  the  Village 
of  Manfield  in  Yorkshire;  and 
ted  the  vicar  of  the  parish  and  the 
)ent8  of  three  adjoining  parishes 
s  for  the  same ;  and  gave  "  the 
um  of  the  same  stock  to  the  Village 
s  of  Long  Marton,  Kirkby  Shore, 
e  Sowerby,  and  Milboume,"  in 
loreland,  and  appointed  the  rectors 
e  parishes  the  trustees  thereof. 
bill  was  filed  for  the  administration 


of  the  estate  of  the  testatrix ;  and  one  of 
the  questions  in  the  suit  was,  whether  the 
last-mentioned  schools  were  entitled  to 
the  sum  of  1,000/.  3  per  cent,  consols 
each,  or  to  that  sum  to  be  divided  between 
them.  The  rectors  of  the  four  last-men- 
tioned parishes  were  made  parties  to  the 
suit. 

Mr.  Malins  and  Mr,  Bagshawe,  for  the 
plaintiffs,  stated  the  point  as  to  the  legacy 
or  legacies  to  the  four  schools. 

Knight  Bruce,  V.C.  said  that  the 
rectors  had  been  improperly  made  parties. 
All  questions  as  to  legacies  were  provided 
for  in  the  common  administration  decree, 
and  ought  to  be  first  determined  in  the 
Master*s  ofiUce.  He  thought  that  the  bill 
ought  to  be  dismissed  against  them.  As, 
however,  the  rectors  were  parties,  he  would, 
if  it  was  wished,  dispose  of  the  question 
then. 

Mr.  Bates,  for  the  rectors,  said  that  he 
did  not  wish  the  question  to  be  then 
decided. 

Knight  Bruce,  V.C.  said  that,  on 
looking  again  at  the  bequest,  he  observed 
that  the  legacies  were  specific,  and  there- 
fore properly  subject  to  special  inquiries, 
which  did  not  form  a  part  of  the  common 
order.  He  thought  therefore  that,  strictly 
speaking,  the  rectors  had  a  right  to  remain 
parties  if  they  chose  to  do  so.  He  then 
inquired  of  Mr.  Bates  if  he  wished  then 
to  be  retained. 

Mr.  Bates  declined. 

A  decree  was  then  taken  by  which  the 
rectors  were  dismissed,  with  a  reservation 
of  their  costs,  and  special  inquiries  as  to 
the  legacies  and  the  common  inquiries 
were  directed. 


STEWART  V.  FORBES. 


L.C. 

1849. 

Feb.  16; 

Mar.  16, 17, 23,  28; 

April  19. 

Practice — Decree  by  Consent — Waiver  of 
Issue — Rehearing, 

On  the  hearing,  the  Court  expressed  an 
opinion  that  the  ease  was  one  which  was 
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proper  for  an  mve,  but  at  the  request  and  with 
the  consent  of  all  parties  undertook  to  decide 
the  cause  :^Held^  that  the  parties  had,  by 
such  consent,  precluded  themselves  on  appeal 
from  asking  for  an  issue,  or  a  review  of  the 
decree  of  the  Court  below,  if  the  question 
raised  was  one  which,  according  to  the  course 
of  the  Court,  ought,  in  the  first  instance,  to 
have  been  sent  to  a  jury  ;  but  the  Court  per- 
mitted the  appellant  to  shew  if  he  could,  that 
the  case  was  so  clear  upon  the  proceedings 
that  the  Court  tnight  decide  it  without  direct- 
ing an  issue. 

This  was  a  suit  by  the  plaintiff,  as  a  part- 
ner in  the  house  of  Forbes  &  Co.  of  Bombay, 
and  it  prayed  a  declaration  that  he  and  the 
defendant.  Sir  Charles  Forbes,  were  entitled 
in  equal  shares  to  certain  sums  standing  to 
particular  accounts  in  the  books  of  the  part- 
nership ;  and  that,  so  far  as  might  be  neces- 
sary for  the  purposes  therein  mentioned, 
accounts  might  be  taken  of  the  partnership 
transactions  between  the  plaintiff  and  the 
defendant.  No  articles  of  partnership  were 
executed  between  the  parties;  but  it  was 
insisted  upon  by  the  plaintiff,  that,  in  the 
absence  of  any  stipulation  to  the  contrary, 
it  must  be  presumed  that  the  partners  were 
interested  in  the  joint  concern  in  equal 
shares.  By  the  entries  in  the  books  of  the 
partnership,  the  correspondence  of  the  house, 
and  other  evidence,  it  appeared  that  Sir 
Charles  Forbes  for  a  long  series  of  years  had 
asserted  and  exercised,  with  the  acquiescence 
of  the  plaintiff,  an  absolute  controul  and 
disposition  over  the  funds  placed  to  these 
particular  accounts,  in  which  the  plain litf 
-claimed  by  his  bill  to  participate  equally. 

On  the  hearing,  before  the  Vice  Chancellor 
of  England,  his  Honour  expressed  an  opinion 
.that  the  case  was  one  in  which  it  was  proper 
to  direct  an  issue  to  be  tried  at  law  ;  but  at 
the  request  of  both  parties  he  undertook  to 
decide  the  question  of  fact  without  the  in- 
tervention of  a  jury  ;  and  finally  pronounced 
a  decision,  dismissing  the  bill  witli  costs. 
,The  decree  was  in  this  form  :  "  The  parties 
having  consented  that  the  matters  in  ques- 
tion in  this  cause  shall  be  decided  by  the 
Court  without  directing  an  issue,  this  Court 
doth  order  that  the  plaintiff's  bill  do  stand 
dismissed  out  of  this  Court,  with  costs." 

The  plaintiff  then  presented  his  petition 
of  appeal  to  the  Lord  Chancellor. 


Mr,  J.  Parker,  Mr,  RoU  and  Mr,  A, 

Smith,  for  the  appellant. 

Mr,  Bethell,  Mr,  A,  J,  Lewis  and  Mr, 
Schomberg,  for  the  respondent. 

On  the  i)art  of  the  respondent  a  prelimin- 
ary objection  was  taken,  that  the  decree  of 
the  Court  below,  being  a  decree  by  consent, 
could  not  be  the  subject  of  appeal ;  and  that 
such  was  the  rule  at  common  law — Short- 
ridge  v.  Young  {I)  ;  neither  could  the  ques- 
tion, whether  the  opinion  expressed  by  the 
Vice  Chancellor,  that  this  was  a  proper  case 
for  an  issue,  was  right  or  wrong,  be  tried  on 
this  appeal,  as  no  such  opinion  was  embodied 
in  the  decree  ;  and  that  the  attempt  to  have 
the  case  reheard  after  a  party  had  consented 
to  a  particular  mode  of  deciding  it,  was  a 
species  of  fraud  upon  the  defendant. 

For  the  appellant,  it  was  contended,  that 
the  consent  had  been  given  on  the  ground 
of  the  decision  of  the  Vice  Chancellor  tliat 
it  was  a  proper  case  for  an  issue ;  and  that 
the  Court  would  so  far  hear  the  appellant  as 
to  shew  that  this  case  was  one  which  did 
not,  according  to  the  practice  of  the  Court, 
require  the  intervention  of  a  jury. 

The  Lord  Chancellor. — It  is  quite 
clear  that  the  parties,  having  asked  the 
Court  below  to  decide  the  question  itself, 
cannot  now  come  here  and  ask  me  to  grant 
an  issue.  They  have  by  their  consent 
elected  the  Vice  Chancellor  as  their  arbi- 
trator ;  and  no  Court  of  appeal  can  inter- 
fere with  his  decision.  The  parties  may 
not  have  had  that  consequence  in  view  when 
they  entered  into  that  consent.  But,  sup- 
pose the  case  to  be  one  which  is  purely 
matter  of  equity,  and  not  a  case  for  a  jury. 
The  question  then  is,  what  have  the  parties 
consented  to  ?  They  have  consented  to  the 
Vice  Chancellor  disposing  of  the  case  with- 
out an  issue.  I  think  it  is  going  too  far  to 
say  that  they  have  thereby  precluded  them- 
selves from  shewing  that  it  is  not  a  case  for 
an  issue.  I  think  they  are  not  precluded 
by  that  consent  from  asking  the  opinion  of 
the  Court  upon  a  matter,  which  is  not  inter- 
fered with  by  the  consent  given  on  tlie 
original  hearing.  I  think  the  appellant  here 
ought  to  be  allowed  to  shew  me  that  the 
case  is  one  which  the  Vice  Chancellor,  ac- 


(1)  12  Mee.  &  W.  5  ;  s.  c.  U  Law  J.  Rep.  (m.8.) 
£xeli.3ai 
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cording  to  the  course  of  the  Court,  might 
have  decided  without  directing  an  issue. 

The  appeal  was  then  proceeded  with  for 
the  purpose  intimated  by  the  Lord  Chan- 
cellor. 

April   19. — The  Lord  Chancellor. — 
The  question  in  this  ease  being,  in  what 
shares  the  plaintiff  and  the  defendant  were 
interested  in  the  partnership,  it  is  obvious, 
that,  when  the  case  was  originally  heard 
before  the  Vice  Chancellor,  it  might  have 
appeared  so  clear,  either  for  or  against  the 
plaintiff,  as  to  enable  the  Court  to  dispose 
of  the  case  upon  the  evidence  produced,  or 
so  far  doubtful,  as  to  have  made  it  the  duty 
of  the  Court,  according  to  its  practice,  to 
direct  an    issue.      The   Vice   Chancellor, 
however,   at  the  request   of  both   parties, 
took  upon  himself  the  duf^  of  deciding  the 
question  of  fact;  which,  from  the  form  of 
his  decree,  he  must  have  been  of  opinion 
was  proper  for  the  decision  of  a  court  of 
law*     In  a  case  of  legitimacy,  Morris  v. 
Davies,  Lord  Lyndhurst  adopted  a  similar 
course;  and  on  appeal,  the  House  of  Lords 
(8)  considered  itself  bound  to  decide  upon 
^e   case   so   entertained  by  the  Court  of 
Chancery,  though  not  according  to  the  usual 
course  of  its  jurisdiction.     I  did  not,  there- 
&re,  feel  myself  at  liberty  to  refuse  to  hear 
the  cause,  though  the  party  had  concluded 
htmaelf  by  consent  from  asking  for,  or  me 
from  granting,  an  investigation  of  the  claim 
hcfbre  a  jury,  which   is  the   only   proper 
triboDal  for  that  purpose,  if  the  matter  were 
one  of  doubt.     Besides  which,   I  thought 
tiw  plaintiff  ought  to  be  permitted  to  shew, 
tbat  what  he  claims  is  so  free  from  doubt 
as  to  entitle  him  to  a  decree  without  the 
intervention  of  a  jury  j  in  which  case,  the 
consent,  if  applicable,  would  not  prejudice 
his  claim.     If  it  were  neoessary  in  this  case 
to  consider,  whether  parties,  by  their  con- 
sent or  other  acts,  could  upon  a  rehearing 
or  appeal  call  upon  the  Court  to   decide 
matters  which  in  the  usual  course  are  re- 
kmd  to  another  tribunal,  I  should  probably 
not  assume  that  duty,  except  so  far  as  the 
House  of  Lords  should  inform  me  that  I  ought 
to  do  so.     But  this  could  only  be  in  cases 
which  are  so  far  doubtful  that  the  Judge  of 
a  court  of  equity  finds  that  he  cannot  come 


to  a  satis&ctory  conclusion  upon  the  evidence 
before  him.  That  question  does  not  arise 
in  the  present  case,  because  I  think  the 
plaintiff  has  failed  in  making  out  his  case  ; 
and,  if  no  such  consent  had  been  given, 
I  should  at  once  have  dismissed  his  bill,  as 
a  case  in  which  I  found  no  difficultv  in 
coming  to  a  satisfactory  conclusion,  without 
the  assistance  of  a  jury. 

His  Lordship  then  went  through  the 
facts  of  the  case,  observing  that  the  case  of 
Peacock  V.  Peacock  (S)  did  not  apply  ;  as 
there  was  conclusive  evidence  from  the 
books  of  the  partnership,  and  the  dealings 
and  correspondence  of  the  partners,  to  rebut 
the  legal  presumption  that  the  business  was 
carried  on  upon  the  terms  of  an  equal 
partnership ;  for  that  it  appeared  that  Sir 
C.  Forbes  had,  for  a  series  of  years,  asserted 
and  exercised  an  absolute  right  to  deal  with 
and  dispose  of  the  particular  funds  in  ques* 
tion  in  such  way  as  he  thought  fit;  and 
that  the  plaintiff  had  always  acquiesced  in 
such  course  of  dealing.  His  Lordship 
therefore  aflirmed  the  decree  of  the  Vice 
Chancellor,  and  dismissed  the  appeal,  with 
costs. 


349.      V 
•il  20.  J 


L. 

1849.       }-       RAINCOCK  f.  YOUNG. 

April 

Injunction — Practice  as  to  dissolving  the 
Common  Injunction  after  Answer  sufficient. 

The  proper  mode  of  proceeding  to  dissolve 
ike  common  injunction  is  by  orders  nisi  and 
absolute.  The  circumstance  that  the  time 
has  expired  for  taking  exceptions  to  the 
answer  will  not  entitle  the  defendant  to  fro^ 
ceed  by  special  application. 

On  the  25th  of  January  1847,  a  bill  of 
revivor  and  supplement  was  filed,  and  on 
the  9th  of  February  1847  the  common 
injunction  was  obtained,  restraining  the 
defendant  from  issuing  execution  in  an 
action  brought  by  him  against  the  plaintiff 
upon  a  bond.  In  the  summer  of  1847  the 
action  was  tried,  and  a  verdict  was  found 
for  the  defendant  for  900/.  On  the  14th  of 
February  1849,  the  time  for  excepting  to 
the  answer  having  then  expired,  the  defen- 
dant moved  specially  before  the  Tice  Chan- 
cellor of  England,  that  the  plaintiff  might 


(2)  5  CL  &  F.  163. 


(3)  16Ve9.49. 
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within  seven  days  after  service  of  the  order 
to  be  made,  pay  into  court  the  amount 
recovered  in  the  action  at  law,  or  that  the 
injunction  might  be  dissolved.  His  Honour 
refused  the  application,  on  the  ground  that, 
according  to  the  practice,  the  order  nisi 
should  have  been  first  obtained. 

The  motion  was  now  renewed  before  the 
Lord  Chancellor. 

Mr.  Stuart  and  Mr,  Haldane,  in  support 
of  the  motion.— Where  the  answer  is  to  be 
deemed  sufficient,  the  order  nisi  has  no  office 
to  perform,  because  no  cause  can  be  shewn, 
except  merits  confessed  in  the  answer^ 
Lacy  V.  Hornby  (I).  In  Bishton  v.  Birch 
(2),  Lord  Eldon  observes,  "The  general 
rule  is,  that  the  defendant  must  move  to 
dissolve  the  injunction,  unless  cause;  but 
that  cannot  apply  where  the  parties  have  so 
transacted,  that,  of  the  ordinary  causes 
against  dissolving  an  injunction,  one  cannot 
be  used,  namely,  exceptions  to  go  before 
the  Master."  Here  the  dissolution  of  the 
injunction  is  only  asked  for  if  the  damages 
in  the  action  are  not  paid  into  court.  The 
following  cases  were  also  cited  :-^ 

Philips  V.  Langhorn,  1  Dick.  148. 

Sherwood  v.  White,  1  Bro.  C.C.  452. 

^cton  V.  Market,  2  Ibid.  14. 

Culley  V.  Hicklinpf  2  Ibid.  182. 

The  Lord  Chancellor  observed  that 
those  were  cases  of  special  applications 
before  answer,  and  therefore  did  not  touch 
the  present  question. 

Mr.  J.  Parker  and  Mr,  Hardy,  contra. — 
This  is  a  motion  to  dissolve  the  common 
injunction ;  and  there  are  two  preliminary 
objections  :  —  First,  that  the  defendant 
ought  to  have  proceeded  by  order  iif>f, 
according  to  the  established  practice.  The 
answer  being  sufficient,  makes  no  difference 
-"^Molineux  v.  Luard  (3).  The  passages 
in  Gilb.  For.  Bom.  196,  Wyatfs  Prac. 
Reg.  235,  can  have  no  application  to  the 
present  practice.  In  Bishton  v.  Birch,  the 
order  nisi  had  been  obtained  ;  for  excep- 
tions were  shewn  as  cause— iS^ay /or  v.  Mid- 
dUton  (4).  In  Sharpley  v.  Perring  (5),  the 
fact  of  the  co-defendant's  answer  not  having 
come  in  made  the  case  the  subject  of  special 

(1)  2  Yes.  &  B.  291. 

(2)  Ibid.  43. 

(3)  2  Dick.  684. 

(4)  2  Madd.  131. 

(5)  8  Sim.  600. 


application.  Secondly,  publication  passed 
in  April  1848,  and  the  cause  being  ripe  for 
hearing,  the  Court  will  not  entertain  an 
application  to  dissolve  the  injunction  in  this 
stage  of  the  cause. — 

Burnett  v.  Mole,  1  Keen,  645  ;  s.  c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  214. 
Feistel  v.  King's  College,  Cambridge^  10 
Beav.  491. 

The  Lord  Chancellor. — The  second 
point  is  not  material,  if  I  am  with  the  plain- 
tifF  on  the  first  point.  The  general  prac- 
tice is,  that  where  the  common  injunction 
is  obtained,  the  application  to  dissolve  it 
must  be  by  order  nisi.  If  the  plaintiff  shew 
no  cause,  the  injunction  is  gone ;  if  he  shew 
exceptions  as  cause,  and  the  Master  report 
against  the  exceptions,  the  injunction  is 
also  gone ;  or  he  may  elect  to  shew  cause 
upon  the  merits,^nd  the  injunction  then 
depends  upon  the  decision  of  the  Court. 
But  the  proposition  here  made  is,  that,  after 
the  time  has  elapsed,  within  which  the 
plaintiff  has  a  right  to  quarrel  with  the  suf- 
ficiency of  the  answer,  this  rule  of  practice 
does  not  apply ;  and  that  there  may  be  a 
special  motion  to  dissolve.  If  that  had  been 
the  practice,  I  should  not  have  thought  fit 
to  alter  it,  though,  in  my  own  opinion,  the 
other  mode  is  obviously  the  most  convenient. 
But  the  case  of  Bishton  v.  Birch,  when 
examined,  will  be  found  to  have  no  applica- 
tion ;  for  the  reasoning  of  Lord  Eldon  in 
the  judgment  clearly  supposes  that  there 
had  been  an  order  nisi;  and  though  the 
observations  attributed  by  the  report  to 
Lord  Eldon,  and  which  were  relied  on  by 
Mr.  Stuart,  seem  inconsistent,  and  it  is  not 
very  easy  to  find  out  what  he  intended  to 
express,  yet  that  case  must  go  for  nothing 
to  establish  the  practice  now  contended  for, 
because  in  that  case  there  clearly  had  been 
an  order  nisi.  In  all  the  various  branches 
of  this  court,  an  uniform  practice  has  been 
observed  of  proceeding  by  orders  nisi  and 
absolute,  consistently  with  what  I  have 
always  considered  as  the  established  prac- 
tice; and  I  cannot  alter  that  upon  some 
loose  expressions  attributed  to  Lord  Eldon 
in  a  case  where  the  circumstances  did  not 
raise  the  point  The  motion,  therefore, 
must  be  refused,  with  costs. 
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LOMAX  V,  LOMAX. 


Wm — Construction — Mortgage,  Expres- 
sum  of  Intention  to  pay  off  supported  from 
context  —  Personal  Estate  not  exonerated 
—  Annuities  —  Devised  Estate  —  Primary 
Charge — Personal  Estate  exonerated, 

E,  Z,  by  his  will,  directed  his  executors 
to  pay  out  of  specific  parts  of  his  personal 
estate  all  his  funeral  expenses  and  just 
debts,  except  a  mortgage  debt  thereinafter 
otherwise  provided  for.  He  then  devised  to 
his  daughter  H,  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail,  his  estate 
eaUed  N;  to  his  daughter  F.  his  estate 
called  P.  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail;  and  to  his 
daughter  L.  S,  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail,  his  estate 
called  T,  and  some  other  small  estates.  '  In 
a  subsequent  part  of  his  will  he  recited  that 
his  estate  called  T.  was  subject  to  a  mort^ 
gage  for  6,000/.,  a  great  part  of  which  he 
was  intending  forthwith  to  pay  off,  and  he 
dhreeted  that,  should  there  remain  any  balance 
at  his  death,  it  should  be  raised  by  a  sale  of 
timber  on  the  T.  estate  and  other  lands 
devised  to  L,  S.  The  testator  also  gave 
several  annuities ;  the  gift  to  the  first  an- 
imtant  being  of  10/.  a  year  for  life,  or  51. 
and  his  tenement  at  the  lodge  rent  free ;  and 
he  charged  them  on  the  estate  called  N. 
The  testator  did  not  pay  off  any  part  of  the 
mortgage  of  6,000/.,  and  died  leaving  his 
three  daughters  his  sole  next^f^kin  and 
co'heiresses  at  law: — Held,  in  the  absence 
of  any  disposition,  or  any  apparent  intention 
to  exonerate  the  personal  estate,  that  it  ought 
to  be  applied  to  pay  off  the  mortgage  on  the 
estate  eaUed  T,  and  if  insufficient,  that  the 
descended  estate  must  be  applied,  and  that 
any  balance  must  be  raised  out  of  the 
timber. 

Held  also,  that  the  annuities  were  charged 
on  the  estate  called  N,  in  exoneration  of  the 
personal  estate. 

Edmund  Lomax,  by  his  will,  dated  the 
24th  of  September  1846,  directed  his  exe- 
cutors, as  soon  as  conveniently  might  be 
after  his  decease,  to  pay  out  of  the  monies 
which  might  then  be  m  the  hands  of  his 
bankers,  so  far  as  the  same  might  extend. 
New  Series,  X1X.«Chanc. 


and  by  sale  of  agricultural  stock  and  pro- 
duce, all  his  funeral  expenses  and  just 
debts,  except  a  mortgage  debt  thereinafter 
otherwise  provided  for;  and  he  gave  and 
devised  to  his  eldest  daughter,  Hester, 
the  wife  of  John  Fraser,  for  her  life, 
with  remainder  to  the  first  and  other  sons 
successively  in  tail  male  of  them  the  said 
John  and  Hester  Fraser,  his  mansion- 
house  called  Netley,  with  the  farm  and 
other  buildings,  gardens,  and  mill  of  the 
same  name,  in  the  parish  of  Shiere,  and 
all  other  his  lands,  tenements,  and  here- 
ditaments in  the  parish  of  Shiere,  or  in 
the  parish  of  Abinger,  excepting  such  of 
his  lands,  tenements,  and  hereditaments 
as  were  thereinafter  otherwise  specifically 
devised  and  disposed  of,  with  remainder, 
in  case  of  failure  of  issue  male  of  the  said 
John  and  Hester  Fraser,  to  his  second 
daughter  Frances,  the  wife  of  the  Hon. 
Peter  Campbell  Scarlett,  for  her  life,  and 
at  her  decease  to  Lawrence  Campbell 
Scarlett,  their  son,  for  his  life,  and  to  the 
issue  of  the  said  Lawrence  Campbell  Scar- 
lett, in  tail  male,  with  remainder,  on  the 
failure  of  such  issue,  to  the  second  and 
other  sons  of  them  the  said  Peter  Camp- 
bell Scarlett  and  Frances  Scarlett,  in  tail 
male,  with  remainder,  in  case  of  failure 
of  issue  male  of  the  said  Frances  Scar- 
lett, to  the  first  and  other  daughters  suc- 
cessively of  the  said  John  and  Hester 
Fraser,  in  tail  male,  with  remainder,  on 
failure  of  such  issue,  to  his  third  daugh- 
ter, Laura  Susanna  Lomax,  for  her  life, 
and  to  her  first  and  other  sons,  law- 
fully begotten,  successively  in  tail  male. 
And  he  gave  and  devised  to  his  daughter 
Frances  Scarlett,  his  mansion  and  build- 
ings adjoining,  called  Parkhurst,  in  the 
parish  of  Abinger,  for  her  life,  with  re- 
mainder to  her  first  and  other  sons  in  tail 
male  successively,  with  remainder  to  her 
first  and  other  daughters  her  surviving, 
successively  in  tail,  with  remainder,  in 
case  of  the  failure  of  issue  of  the  said 
Frances  Scarlett,  to  his  daughter  Laura 
Susanna  Lomax  for  her  life,  with  remain- 
der to  her  first  and  other  sons  successively 
in  tail  male,  on  condition  of  each  and  every 
such  son,  so  claiming,  taking  and  bearing 
the  surname  and  arms  of  Lomax.  And  he 
gave  and  devised  to  his  daughter  Laura 
Susanna  Lomax  for  her  life,  with  remainder 
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to  her  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  her  first  and 
other  daughters  successively  in  tail,  his 
mansion  and  premises  called  Tanhurst,  in 
the  parish  of  Wotton,  and  also  the  farms 
and  lands  called  Birketts  and  High  Ashurst, 
on  condition  that  the  male  descendant  of 
the  said  Laura  Susanna,  claiming  under 
that  devise,  should  assume  and  hear  the 
surname  of  Lomax.  He  also  gave  and  de- 
vised to  his  said  daughter  Laura  Susanna, 
and  to  her  first  and  other  sons  successively, 
on  the  aforesaid  condition,  the  rent-charge 
of  300/.  per  anniun,  due  and  payable  to 
him  out  of  the  Childwick  Bury  estate,  and 
other  lands,  tenements,  and  hereditaments 
in  Hertfordshire,  with  remainder,  in  case 
of  failure  of  issue  male  of  the  said  Laura, 
unto  his  daughter  Frances  Scarlett,  in  tail 
male,  with  remainder  on  failure  of  such 
issue  to  his  grandson  Edmund  Lomax 
Fraser  for  his  life,  and  to  his  first  and 
other  sons  successively  in  tail  male.  And 
he  gave  and  devised  his  estates  at  Meon- 
stoke,  and  elsewhere,  in  Hants,  to  his 
daughter  Laura  Susanna,  with  remainder, 
on  her  dying  without  issue,  to  his  daughter 
Frances  Scarlett  in  tail  male.  The  testator 
also  devised  to  his  daughter  Laura  Su- 
sanna his  farms  of  Shoes  and  Bullcross, 
and  the  small  one  adjoining,  which  he  had 
lately  bought,  under  such  limitations  and 
provisions  as  the  estate  of  Tanhurst  afore- 
said. The  testator  then  made  several  spe- 
cific devises  of  small  portions  of  his  real 
estate.  He  also  made  several  specific 
bequests  of  his  personal  estate,  and  after 
giving  some  small  pecuniary  legacies,  he 
bequeathed  to  James  Parsons,  in  considera- 
tion of  his  long  service  to  his  father,  10/. 
a-year,  or  51.  and  his  tenement  at  the 
lodge  rent  free  for  his  life,  and  to  Mary 
Fletcher  for  her  long  and  diligent  service 
15/.  a-year  for  her  life.  Also  to  Mary  Ann 
Thornton  for  her  faithful  and  trustworthy 
service  15/.  a-year  for  her  life.  He  be- 
queathed to  Rosalind,  the  wife  of  Edwards 
the  carpenter,  daughter  of  his  father's  old 
bailiff,  Purse,  in  compassion  for  her  loss  of 
sight,  5/.  a-year  for  her  life,  and  to  James 
Pemger,  his  late  carter,  who  was  injured 
by  a  fall  from  his  waggon,  5/.  a-year  for 
his  life ;  and  he  thereby  charged  the  said 
estate  at  Netley,  bequeathed  to  his  daugh- 
ter, Mrs.  Fraser,  with  the  payment  of  the 


said  annuities.  Tlie  testator  then  recited 
that  he  was  indebted  to  the  trustees  under  his 
marriage  settlement  in  the  sum  of  6,000/. 
secured  to  them  by  mortgage  on  the  said 
estate  at  Tanhurst,  a  great  part  of  which 
he  was  then  intending  and  proceeding 
forthwith  to  pay  oflf;  and  he  directed  that 
should  there  remain  any  balance  due  firom 
him  thereon  at  the  time  of  his  death,  his 
executors  and  trustees  should  raise  such 
balance  by  sale  of  ash  and  oak  timber  on 
the  said  farms  of  Shoes  and  Bullcross,  and 
such  parts  of  the  Tanhurst  and  other  lands 
thereinbefore  devised  to  his  daughter 
Laura  Susanna  Lomax  as  were  not  within 
sight  of,  or  within  a  furlong  of,  the  Tanhurst 
mansion,  and  he  appointed  his  sister  Laura 
Augusta  Susanna  Lomax  and  his  son-in- 
law  John  Fraser  his  executors. 

The  testator  died  on  the  24th  of  February 
1847,  without  having  paid  off  any  portion 
of  the  mortgage  of  6,000/.,  and  this  suit 
was  instituted  by  Laura  Susanna  Lomax, 
an  infant,  by  her  next  friend,  for  the  ad- 
ministration of  the  estate  of  the  testator. 

On  the  22nd  of  January  1848,  a  reference 
was  directed  to  the  Master,  who,  by  his 
report,  dated  the  17th  of  April  1848,  found 
that  the  testator  was  twice  married,  and 
that  Hester  Fraser  and  Frances  Scarlett 
were  daughters  of  the  first  marriage,  and 
that  Laura  Susanna  was  the  only  child  of 
the  second  marriage,  and  that  they  were  his 
sole  next-of-kin  and  co-heiresses-at-law. 

On  the  2l8t  of  November  1848  a  further 
reference  was  directed  to  the  Master,  who, 
by  his  report,  dated  the  12th  of  July  1849, 
found  that  the  6,000/.  was  due  to  the  trus- 
tees of  the  settlement  made  upon  the  mar- 
riage of  the  testator  with  his  first  wife,  and 
that  it  was  charged  upon  the  Tanhurst 
estate  and  was  sdll  due,  with  an  arrear  of 
interest,  and  that  it  was  the  proper  debt  of 
the  testator.  That  the  testator  at  the  time 
of  his  death  was  seised  of  a  freehold  house 
at  Bankside,  which  did  not  pass  by  his  will. 
That  oak  and  ash  timber  upon  the  Tan- 
hurst and  other  small  estates,  devised  to 
Laura  Susanna  Lomax  could  be  cut  down 
only  to  the  value  of  1,000/.  7«.  6rf.,  with- 
out damage  to  the  estate.  That  High 
Ashurst,  Shoes,  and  Bullcross,  and  Stead- 
man's  farm  were  devised  to  Laura  Susanna 
Lomax,  and  were  not  included  in  the  mort- 
gage. 
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It  also  appeared  that  the  general  personal 
estate  of  the  testator  was  nearly  sufficient 
to  pay  o£P  the  6,000/. 

Mr,   Turner  and  Mr,  Bayleyy  for  the 
plaintiff. — The  questions  for  consideration 
are,  whether  there  was  any  intention,  on 
the  part  of  the  testator,  to  exonerate  his 
general  personal  estate  from  the  payment 
of  the  mortgage,  and  if  so,  whether  it  was 
to  be  applied  in  exoneration  of  the  timher  ? 
Whether  the  descended  estate  was  to  be 
applied  in  payment  of  the  mortgage,  and 
^whether  the  annuities  are  to  be  paid  out  of 
the  personal  estate,  or  are  a  charge  upon 
the  Nedey  estate?  The  plaintiff  is  entitled 
to  have  ihe  mortgaged  estate  exonerated 
&oin  the  debt,  unless  a  contrary  intention 
is  shewn.     The  testator  contemplated  that 
\xut  little  of  the  6,000/.  debt  would  exist  at 
lu8  death.    He  evidently  intended  that  the 
debt  should  be  paid  out  of  his  general  per- 
sonal estate ;  there  is  no  apparent  intention 
^o  exonerate  it,  imless  it  could  he  said  that 
lie  did  so  by  charging  the  balance  on  the 
timber,  but  then  the  residue  of  the  per- 
sonal estate  is  left  wholly  undisposed  of, 
and  if  there  is  an  absence  of  intention  to 
exonerate  the  personal  estate  it  cannot  be 
implied — M^  Cleland  v.  Shaw  ( 1 ),  Bamewell 
-v.  Lord  Cawdor {2\  Bootle  v.  BlundeU(S\ 
JLord  Inchiquin  v.  French  (4),  Gray  v.  Min^ 
WB^horpe^S),    The  general  personal  estate  is 
not  chargeable  with  the  annuities,  they  are 
crharged  on  the  Netley  estate;  and  the  in- 
dention of  the  testator  is  apparent,  con- 
sidering that  one  of  the  annuitants  has  an 
ojption  of  taking  an  annuity  of  10/.  a-year, 
OK  5/.  and  the  lodge  of  the  Netley  estate 
free — Lamphier  v.  Despard  (6). 
Mr.  Prendergast,  for  Mr.  and  Mrs.  Fraser 
id  their  children. — The  Tanhurst  estate 
'^tt  devised,  charged  with  the  mortgage  in 
^oneration  of  the  personal  estate.     The 
luities  also  are  not  charged  on  the  Net- 
'3  estate  in  exoneration  of  the  personal 
ite.   The  personal  estate  is  the  primary 
id  for  Uie  payment  of  dehts,  but  every 
of  the  will  must  receive  a  construction ; 
^^  mere  expression  of  an  intention  to  pay 

(1)  2  Sch.  &  Lef.  538. 

(2)  3  Madd.  453. 

(3)  19  Yes.  621;  b.c  1  Mer.  193,222. 

(4)  1  Amb.  87;  s.c.  1  Cox,  1. 

(5)  8  Vei.  108. 
(e)  2  Dm.  &  War.  59. 


off  a  mortgage  was  a  recognition  of  the 
liahility  of  the  estate  to  pay  the  mortgage. 
It  therefore  required  express  words  to  &- 
charge  it — Evans  v.  Cockeram  (7).  The 
personal  estate  also  is  the  primary  fund  for 
payment  of  legacies  and  annuities — /?o- 
berts  V.  Roberts  (8).  These  annuities  were 
not  dependent  upon  the  charge ;  if  they 
were,  and  the  testator  had  not  died  seised  of 
the  Netley  estate,  they  would  have  failed, 
which  never  could  have  been  contemplated 
hy  the  testator ;  the  charge  upon  the  Net- 
ley  estate,  therefore,  is  only  subsidiary  to 
the  personal  estate,  that  being  the  primary 
fund  to  pay  the  annuities — Wastell  v.  Leslie 
(9). 

Mr,  Roupell  and  Mr.  Giffard,  for  Mr. 
and  Mrs.  Scarlett. — The  personal  estate  is 
exonerated  from  the  payment  of  the  mort- 
gage of  6, 000 2.,  and  the  annuities  are  a 
charge  upon  the  Netley  estate — Jennings  v. 
Looks  {10) y  Lawson  v.  Hudson  {II),  and 
Lutkins  v.  Leigh  (12). 

Mr,  Ellison  for  the  executors. 

Mr,  Turner,  in  reply,  cited  Webb  v. 
Jones  {\S). 

The  Master  of  the  Rolls. — It  appears 
to  me  that,  although  there  is  some  difficulty 
in  construing  this  will,  there  are  materials 
enough  to  be  found  in  it  to  come  to  a 
proper  conclusion.  The  testator,  having 
three  daughters,  made  several  provisions 
for  them,  which  are  mentioned  in  this  will. 
It  is  not  necessary  for  the  present  pur- 
pose to  go  much  into  detail,  and  no  great 
part  of  the  will  is  necessary  to  be  consi- 
dered. The  first  thing  the  testator  does  is 
to  direct  the  payment  of  his  funeral  ex- 
penses and  just  debts  out  of  certain  por- 
tions of  his  personal  estate — the  just  debts 
having  an  exception  added,  that  is,  an  ex- 
ception of  a  mortgage  debt  on  his  estate 
called  Tanhm*st,  "  hereinafter  otherwise 
provided  for."  I  think  it  is  to  be  collected 
from  this,  that  the  testator  had  an  inten- 
tion of  providing  for  the  payment  of  that 
mortgage  debt  in  some  other  way.     In  a 


(7)  I  Coll.  428. 

(8)  13  Sim.  336. 

(9)  13  Law  J.  Rep.  (n.s.)  Chanc.  205. 

(10)  2  P.  Wms.  276. 

(11)  1  Bro.  C.C.  58. 

(12)  Cas.  temp.  Talb.  53. 

(13)  1  Cox,  245  ;  s.  c.  2  Bro.  C.C.  60. 
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subsequent  part  of  his  will,  he  states  his 
intention  of  proceeding  to  pay  off  a  great 
part  of  that  mortgage  debt,  "  great  part  of 
which  I  am  intending  to  forthwith  pay  off," 
for  which  mentioned  intention  of  paying  off 
part  of  the  mortgage  debt  nothing  is  done. 
Nothing  is  proved  by  any  act  of  the  testator 
what  his  intention  was,  and  any  intention 
merely  thus  expressed,  without  any  act  fol- 
lowing upon  it  to  cast  some  light  upon  that 
intention,  is  not  usually  of  any  considerable 
weight,  because  that  kind  of  expression  in 
a  testator's  will,  without  any  act  following 
upon  it,  is  generally  as  uncertain  as  any- 
thing can  be ;  but  in  this  case  the  expres- 
sion is  used  under  circumstances  which 
give  it  rather  more  weight  than  otherwise  it 
would  be  entitled  to,  for  it  is  with  reference 
to  that  intention  that  he  proceeds  to  pro- 
vide for  any  balance  that  may  remain. 
Now  that  balance  cannot  mean  anything 
but  what  remains  after  paying  off  part  of 
the  mortgage.  I  am  of  opinion  that  the 
word  "  balance"  there  means  what  remains 
after  payment  of  some  debt ;  and  I  think 
it  can  only  apply  to  the  payment  of  the 
mortgage ;  that  it  can  only  apply  to  an 
intention  to  pay  something.  He  desired 
the  balance  to  be  paid  out  of  the  oak 
and  ash  timber  described.  But  the  tes- 
tator did  nothing;  and  the  question  here 
is,  did  he  mean  the  whole  to  be  paid  out 
of  this,  or  only  a  part?  If  he  meant 
a  part,  we  know  nothing  at  all  of  how 
much  he  meant  to  pay  off.  All  that  is 
left  in  entire  uncertainty,  but  it  is  directed 
that  the  whole  of  it  is  to  be  paid.  The 
whole  of  it — in  what  way  ?  The  personal 
estate  was  not  given  at  ail.  It  is  very  true 
that  the  residue  is  subject  to  all  legal  de- 
mands, but  from  that  we  cannot  draw  any 
conclusion  as  to  what  the  testator's  inten- 
tion was.  If  the  testator  had  expressed  in 
any  way  an  intention  to  dispose  of  the 
personal  estate,  there  would  not  be  much 
difficulty;  but  I  am  of  opinion  that  he 
could  not  intend  it  to  be  applied  except 
for  the  exoneration  of  the  Tanhurst  estate. 
I  think  it  is  a  matter  of  importance,  and 
worthy  of  consideration,  that  he  has  not 
made  any  disposition  whatever  of  the  per- 
sonal estate ;  the  consequence  of  which  is, 
in  my  opinion,  that  it  ought  to  be  applied 
in  a  legal  administration  of  the  testator's 
estate ;  what  is  that  but  the  payment  of 


debts,  such  as  a  mortgage  charged  upon 
some  portion  of  the  real  estate  ?  I  cannot 
collect  from  the  will  a  trace  of  any  inten- 
tion on  the  part  of  the  testator  of  exone- 
rating the  personal  estate  from  the  payment 
of  that  debt ;  and  upon  the  whole,  therefore, 
I  think  the  first  part  of  the  argument  is 
in  favour  of  the  plaintiff,  upon  the  principle 
that  the  mortgage  debt  ought  to  be  paid 
out  of  the  personal  estate  as  far  as  it  will 
extend ;  and  if  that  is  insufficient,  then  it 
must  be  paid  out  of  the  descended  estate. 
This  will  satisfy  that  portion  of  the  question, 
as  there  is  nearly  enough  personal  estate 
to  pay  the  mortgage  ;  if  there  is  not,  suffi- 
cient must  be  taken  out  of  the  timber. 

There  is  more  doubt  upon  the  other 
point,  but  my  opinion  is  in  favour  of  the 
plaintiff.  Several  legacies  are  given  as 
annuities,  and  they  are  made  payable  out 
of  the  real  estate.  If  this  was  merely  a 
general  gift  of  annuities,  that  charge  would 
not  have  exonerated  the  personsd  estate, 
but  the  first  annuity  is  so  given  that  it  may 
be  a  devise  of  a  portion  of  the  Netley  estate, 
and  that  appears  sufficient  to  warrant  a 
conclusion  that  all  the  annuities  are  charged 
upon  the  Netley  estate. 


ROBERTSON  V,  8KRLTON. 


M.  R. 

1849. 

May  7, 23,  24 ; 

Nov.  6; 

Dec.  10. 

1850. 
Jan.  31. 

Vendor  and  Purchaser  —  Accidents  to 
Buildings  —  Liability  to  make  good  before 
Sale  completed  —  Risk  —  Contract — Pur- 
chase  Money  —  Interest,  from  what  Time 
payable. 

In  July  1846  two  houses  were  purchased 
under  a  decree  of  this  Court,  and,  pending  a 
reference  to  the  Master  upon  the  title,  the  back 
walls  fell  down,  and  damaged  the  adjoining 
premises.  Upon  an  application  to  this  Court 
by  the  vendor  (which  was  dismissed  with 
costs  against  the  purchaser,  who  repudiated 
the  application,  on  the  ground  that  he  had 
no  interest),  a  reference  was  made  to  the 
Master,  who  certified  that  various  sums, 
amounting  to  51/.  lO^.,  should  be  expended 
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io  remove  the  rubbish  and  reinstate  the  ad- 
joining premises^  and  repair  the  houses  to 
render  them  habitable.      By  another  order 
the  work  was  directed  to  be  done,  and  the 
expenses^  and  also  a  fee  of  21,  2s,  to  the 
district  survey or^  and  \l.  Is.  to  the  solicitor 
€}f  the  owner  of  the  adjoining  premises,  toge- 
ther with   the  costs  of  that  and  a  former 
application,  were  directed  to  be  paid  by  the 
receiver,  without  prejudice  to  any  question 
hy  whom  or  out  of  what  fund  they  should 
wMimately  be  borne.     On  the  Sth  of  March 
1849  the  Master  certified  that  a  good  title 
Mffos  made ;  and,  upon  a  petition,  the  vendor 
asked  that  the  purchaser  might  pay  his  pur- 
4:hase-nioney,   with   interest  from  the   time 
tifhen  the  purchase  ought  to  have  been  com- 
jpleted^  and  that  he  might  pay  the  sums  ex- 
pended in  repairs,  fees  and  costs,  amounting 
together  to  \121,  6«.  \0d,,  and  be  let  into 
^possession,  and  that  he  might  pay  the  costs 
of  a  prior  motion  and  of  this  petition :  — 
Held,  that  the  estate  belonged  to  the  pur- 
chaser from  the  date  of  the  order  confirming 
the  Master's  report  nisi:    that  possession 
belonged  to  the  vendor  till  the  payment  of 
the  purchase-money,  subject  to  his  account- 
ing for  the  rents  received ;  that  the  vendor 
ought  to  be  paid  all  expenses  subsequently 
incurred ;  that  losses  happening  pending  the 
contract  fell  on  the  purchaser;    that  any 
immediate  obligation  requiring  an  expendi' 
ture  of  money  fell  upon  the  purchaser,  who 
was  liable  for  the  monies  expended  for  re- 
pairs and  fees ;  that  the  estate,  and  not  the 
purchaser,  was  liable  for  the  costs  of  the 
trustee,  in  whom  the  legal  estate  was  vested; 
that  the  purchaser  must  pay  his  purchase- 
money   into  court,  with   interest;    that  the 
purchaser  was  entitled  to  further  inquiry 
respecting  the  expenditure ;  that,  if  satisfied 
with  the  inquiry  made,  the  sums  paid  for 
repairs,  ^c,   must  be  deducted  out  of  the 
rents,  without  costs  on  either  side, — but  if  a 
further  reference  was   required,  the   costs 
were  reserved. 

Held,  also,  that  the  vendor  was  not  en- 
titled  to  interest  from  the  time  mentioned  in 
the  conditions  of  sale ;  but  only  from  the 
confirmation  of  the  Master's  report  of  a 
good  title. 

This  was  a  suit  on  behalf  of  the  unsatis- 
fied creditors  of  John  Skelton,  who  was 
seised  of  two  houses,  numbered  4  and  5, 


in  Well  close  Square,  and  also  of  the  rever- 
sion of  a  sum  of  500/.  secured  by  a  mort- 
gage upon  lands  in  the  parish  of  Tickbill, 
in  the  county  of  York,  and  made  payable 
upon  the  decease  of  Fanny  Metcalfe. 

On  the  24th  of  July  1846,  in  pursuance 
of  several  orders  made  in  the  cause,  the 
property  was  put  up  for  sale  by  public 
auction,  in  two  lots ;  the  reversion  in  the 
sum  of  500/.  forming  lot  1,  and  the  free- 
hold houses  in  Wellclose  Square*  forming 
lot  2.  Both  lots  were  purchased  by  Henry 
Higinbotham,  at  640/.  for  lot  1,  and  SOOl. 
for  lot  2 ;  and  upon  the  application  of  the 
vendor,  on  the  20th  of  April  1847,  the 
order  tif^f,  allowing  Henry  Higinbotham  to 
be  the  purchaser,  was  confirmed  absolute^ 
Robertson  v.  Skelion{l). 

The  third  condition  of  sale  provided  "  that 
the  purchaser  of  each  lot  should,  at  his  own 
expense,  obtain  the  Master*s  report  of  the 
purchase,  and  the  usual  orders  for  confirm- 
ing  the  same,  and  also  the  order  to  pay  in 
his  purchase-money  ;  but  if  he  should  neg-  . 
lect  or  omit  to  take  the  Master's  report  of 
his  purchase,  or  to  get  the  same  confirmed, 
according  to  the  practice  of  the  court,  on  or 
before  the  8th  day  of  August  1846,  the 
vendor  should  be  at  liberty  to  obtain  and 
confirm  such  report  at  the  expense  of  such 
purchaser." 

The  fourth  condition  provided  **  that  the 
purchaser  of  each  lot  should,  on  or  before 
the  12th  day  of  November  1846,  pay  his 
purchase -money  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the 
Accountant  General  of  the  Court  of  Chan- 
cerv  in  trust  in  this  cause :  as  to  lot  2,  to 
an  account  to  be  entitled  '  The  account  of 
the  testator's  real  estates,'  and  thereupon 
should  be  entitled  to  his  conveyance,  and 
the  purchaser  of  lot  2  should  be  let  into 
possession,  or  into  the  receipt  of  the  rents 
and  profits,  as  from  the  29th  day  of  Sep- 
tember 1846,  up  to  which  time  the  vendor 
would  clear  all  outgoings  ;  but  in  the  event 
of  either  purchase  not  being  completed, 
from  any  cause  whatever,  and  the  pur- 
chase-money not  paid  before  the  12th  day 
of  November  1846,  the  purchaser  should 
pay  interest  on  his  purchase-money  at  the 
rate  of  5/.  per  cent,  per  annum,  from  the 
1 2th  day  of  November  until  the  same  should 
be  paid." 

(1)  lOBeav.  197. 
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On  the  12th  day  of  June  1847»  upon 
a  motion  of  the  plaintiff  asking  that  the 
purchaser  should  pay  his  purchase-money 
into  court,  it  was,  upon  the  application  of 
the  purchaser,  ordered  that  it  should  he 
referred  to  the  Master  to  inquire  whether 
a  good  title  could  he  made  to  the  premises 
respectively  comprised  in  lots  1  and  2,  ac- 
coiding  to  the  conditions  of  sale. 

Pending  the  reference,  a  portion  of  the 
houses  in  Wellclose  Square  fell  down  upon 
the  premises  No.  3,  belonging  to  Mrs. 
Hutchinson,  and  damaged  her  greenhouse ; 
and  she  threatened  to  bring  an  action  for 
damages. 

On  the  27th  of  July  1847  the  plaintiff 
by  petition  asked  for  a  reference  to  the 
Master  to  inquire  whether  it  would  be  for 
the  benefit  of  the  estate  to  remove  the 
bricks  and  rubbish  from  the  premises  ad- 
joining, and  to  put  the  premises  into  repair, 
and  to  make  good  the  damage  caused  by 
the  accident,  and  to  what  amount,  and  to 
inquire  by  whom  or  out  of  what  fund  the 
expenses  should  be  borne. 

The  purchaser  was  served  with  a  copy  of 
the  petition,  but  at  the  hearing  he  objected 
to  the  service,  on  the  ground  that  he  had 
no  interest,  and  it  was  dismissed  against 
him  with  costs;  but  an  order  was  made, 
dated  the  2nd  of  August  1847»  referring 
it  to  the  Master,  and  he,  by  his  report 
dated  the  7th  of  September  1847*  found, 
upon  a  survey  made  by  Mr.  £.  H.  Browne, 
that  it  would  be  for  the  benefit  of  the 
estate  of  the  testator  that  the  bricks  and 
rubbish  should  be  forthwith  removed  from 
the  premises  of  Mrs.  Hutchinson,  and 
that  the  damage  done  to  the  greenhouse 
should  be  reinstated  at  an  expense  not 
exceeding  the  sum  of  13/.,  and  that  the 
building  in  the  rear  of  the  back  building  of 
No.  4,  Wellclose  Square  should  also  be 
forthwith  ri^aired  and  reinstated  at  an  ex- 
pense of  61,  lOs.  That  the  back  building 
at  the  rear  of  No.  5,  WeUclose  Square, 
should  be  shored  up  at  an  expense  not  ex^- 
ceeding  the  sum  of  7/.»  and  that  such  repairs 
as  were  absolutely  necessary  to  be  done  to 
the  houses  No.  4  and  5,  Wellclose  Square, 
to  render  them  habitable,  and  retain  the 
present  tenants,  should  be  forthwith  done, 
and  that  such  removal  and  repairs  should 
be  done  at  a  cost  not  exceeding  in  the 
whole  the  sum  of  51/.  10^.,  and  be  paid  by 


the  receiver  out  of  the  sum  of  342/.  9s.  4</., 
the  balance  then  in  his  hands  (which  arose 
from  rents  received  by  him  before  he 
was  appointed  receiver).  The  Master  also 
thought  that  notice  of  his  report  should  be 
given  to  the  purchaser.  The  plaintiff  paid 
Mr.  Browne  the  sum  of  7/*  78,  for  the 
costs  of  his  survey. 

On  the  15th  of  September  1847  the 
Master's  report  of  the  7th  of  September 
1847  was  confirmed,  and  the  work  spe- 
cified in  the  report  was  ordered  to  be  done; 
and  it  was  also  ordered  that  payment  of 
the  expenses,  and  also  of  the  further  sums 
of  1/.  Is,  to  the  solicitor  of  Mrs.  Hut- 
chinson, and  2/.  2s,  to  J.  B.  Redman,  the 
district  surveyor,  should  be  paid  by  the 
receiver,  and  allowed  him  on  passing  his 
accounts  ;  but  all  such  payments  were  to 
be  made  without  prejudice  to  any  question 
by  whom,  or  out  of  what  funds,  the  same 
ought  to  be  ultimately  borne ;  and  the 
Taxing  Master  was  to  tax  the  costs  of  all 
parties,  except  Henry  Higinbotham,  their 
costs  of  and  incident  to  the  former  appli- 
cation, and  the  order  of  the  2nd  of  August 
1847,  and  of  the  proceedings  and  report 
consequent  thereon,  and  of  the  application 
for  the  now  stating  order,  and  consequent 
thereon,  and  such  costs  were  to  be  paid  by 
the  receiver,  who  was  also  to  pay  to  the 
plaintiff  the  costs  which,  under  the  order 
of  the  2nd  of  August  1847,  should  be  paid 
to  Henry  Higinbotham,  together  with  the 
costs  of  giving  such  notice  of  the  Master's 
report  to  the  purchaser,  and  that  he  should 
also  pay  to  the  plaintiff  the  sum  of  7L  7<. 
paid  to  Mr.  Browne. 

The  several  costs  were  taxed  :— those  of 
H.  Higinbotham  at  the  sum  of  8/.  2s.  7c/., 
those  of  the  plaintiff  at  81/.  16s.  4d.,  and 
those  of  J.  H.  Skelton,  the  trustee,  at 
28/.  10s.  6d,f  amounting  in  the  whole  to 
the  sum  of  118/.  9s.  5d,,  which  was  paid 
by  the  receiver.  The  receiver  also  paid 
the  several  sums  amounting  to  51/.  10s.  for 
the  work  done  upon  the  premises,  the  1/.  Is. 
to  the  solicitor  of  Mrs.  Hutchinson,  2/.  3s. 
to  J.  B.  Redman,  and  the  7/*  7s,  paid  to 
Mr.  Browne,  amounting  in  the  whole  to 
62/.,  which,  with  the  118/.  9s.  5d,  for  costs, 
made  the  full  sum  of  180/.  9s.  5c/.,  and  left 
a  balance  of  161/.  19s.  lie/,  in  the  hands  of 
the  receiver. 

The   Master   by  his  report,  which  was 


Vol.  XIX.] 


MICHAELMAS  1819  to  MICHAELMAS  1850. 


148 


confirmed  by  an  order  dated  the  8th  of 
March  1849,  certified  that  a  good  title  was 
made  to  the  premises  comprised  in  the  said 
lots  numbered  1  and  2,  according  to  the 
conditions  of  sale ;  but  that  the  purchaser 
had  not  taken  any  steps  to  procure  an  order 
to  pay  the  purchase*money  into  court  with 
interest. 

The   rents  received   since   the   29th  of 
September  1846,  after  deducting  the  ex- 
pense of  insurance,  amounted  to  the  sum 
of  95/.  79.  lid.  up  to  the  25th  of  Decem- 
ber 1848.     And  it  was  now  asked  by  this 
petition   that  H.  Higinbotham  might  pay 
into  court,  before  the  16th  of  May  1849,  in 
trust  in  this  cause,  the  several  sums  of  300/. 
and  640/.,  with  interest  after  the  rate  of  5/. 
per  cent,  per  annum,   from   the   12th   of 
November  1846,  pursuant  to  the  conditions 
of  sale.  And  that  the  said  H.  Higinbotham 
might  also  pay  into  court,  in  trust  in  this 
cause,  the  several  sums  of  81/.  16«.  4d,, 
28/.    lOs.  6d,,  51/.  10«.,    1/.   U.,  21.  2s. 
zind    ?/•    78.,  making    together   172/.   6s. 
10c/. ;    and    that   the    receiver    might   be 
directed  to  pay  to  the  said  H.  Higinbotham, 
out  of  the  said  sum  of  161/.  Ids,  lid.  re- 
vnaining  in   his  hands,   the   sum  of  95/. 
7j.  11c/.,  the  amount  of  the  rents  and  pro«- 
£ts  of  the  said  premises  received  by  him 
<rom  the  29th  day  of  September  1846,  and 
^o  let  the  said  H.  Higinbotham  into  pos- 
session of  the  premises  in  Wellclose  Square ; 
^nd  that  the  said  H.  Higinbotham  might 
pay  all  parties  their  costs  of  the  motion  of 
^e  12th  of  June  1847,  and  also  the  costs 
of  this  petition,  and  incident  thereto. 

Mr.Martindale,  for  the  petitioner. — Upon 
the   confirmation   of    the  Master's  report 
allowing  the  purchase,  the  purchaser  be- 
^»me  the  owner  of  the  estate  in  equity ;  it 
completed  the  purchase,  and  the  considera- 
tion must  be  paid,  though  the  estate  itself 
should  be  destroyed.     On  the  other  hand, 
the  vendor  became  a  trustee  for  the  pur- 
chaser; who  is  entitled,  not  only  to  the 
Tents,  but  to  any  benefit  which  may  accrue 
to  the  estate  after  the  contract  (2).     In 
Paine  v.  Meller  (3),  where  houses  were 
l)umed  down  after  the  contract,  the  loss 
was  held  to  fall  upon  the  purchaser,  though, 

(2)  1  Sug.  Ven.  &  Pur.  468,  10th  ed.;  71,  74, 
331,  11th  edit 

(3)  6  Vei.  849. 


after  the  contract,  an  insurance  upon  the 
houses  had  been  allowed  to  expire  without 
any  notice  being  given  to  the  purchaser^ 
The  Court  always  recognized  the  confirma- 
tion of  the  Master*s  report  as  the  comple- 
tion of  the  contract.  Vesey  v.  Elwood  (A\ 
Ex  parte  Minor  (5),  Twigg  v.  Fijield  (6;, 
Anson  v.  Towgood  (7),  Harford  v.  Furrier 
(8),  Garrick  v.  Earl  Camden  (9),  and  Ae* 
landy.  Gaisf or d  {10).  If  a  watercourse  wai 
sold  which,  subsequent  to  the  contract,  be- 
came dangerous,  and  an  action  was  brought 
against  the  vendor  as  the  legal  owner,  he 
would  have  a  good  remedy  against  the 
purchaser,  and  the  damages  must  fall  upon 
the  equitable  owner;  the  costs  properly 
incurred  must  be  paid  by  the  legal  owner ; 
but  the  equitable  owner  will  have  to  repay 
them.  The  costs  also  which  had  been  in- 
curred must  be  governed  by  the  conditions 
of  sale. 

Mr.  Steere,  contra. — The  purchaser  does 
not  object  to  the  common  order  for  payment 
of  the  purchase-money  into  court,  but  no 
precedent  exists  for  making  a  purchaser  pay 
what  this  petition  asks.  The  cases  cited  only 
relate  to  accidents  by  fire.  In  this  case  the 
vendor  has  been  guilty  of  waste :  by  his 
negligence  he  has  allowed  the  houses  to  fall 
down.  There  is  a  great  difference  between 
waste  and  accident  It  is  necessary  to  look 
at  the  contract  before  this  question  can  be 
determined.  This  is  an  application  for 
unliquidated  damages,  but  there  is  no  re- 
cord upon  which  to  ground  any  such  claim. 
If  the  plaintiff  considers  he  is  injured,  he 
may  bring  his  action  for  the  injury,  but  the 
purchaser  cannot  enter  into  this  question. 
Had  the  purchaser  taken  possession,  it 
would  have  been  a  waiver  of  all  objections 
to  the  title.  When  the  purchaser  was  pre- 
viously before  the  Court,  he  was  asked  to 
take  possession,  and  repair  the  damage,  but 
he  refused  ;  and  the  plaintiff  now  asks  that 
the  purchaser  may  pay  the  costs  of  that 
petition  and  the  reference ;  but  through  the 
negligence  of  the  vendor,  the  purchaser 
cannot  now  have   what   he  bought.     In 

(4)  3  Dru.  &  War.  74;  8.c.  2  Con.  &  Law.  47. 

(5)  11  Ve8.559. 

(6)  13  Ibid.  517. 

(7)  IJ.  &  W.  637. 

(8)  1  Madd.  532. 

(9)  2  Cox,  231. 

(10)  2  Madd.  28. 
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Mackrell  v.  Hunt  (II),  a  purchaser  un- 
der a  decree,  who  had  taken  objections  to 
title,  was  considered  as  owner  only  from 
the  time  he  paid  his  purchase-money,  and 
not  from  the  confirmation  of  the  report, 
which  alone  declared  him  to  be  the  best 
bidder.  A  party  who  expends  money  upon 
the  estate  of  another  is  without  a  remedy 
to  recover  his  outlay.  If  the  vendor  has 
any  claim,  it  ought  to  have  been  brought 
before  the  Court  by  bill.  Petitions  have 
been  in  some  cases  tolerated  to  avoid  ex- 
pense, but  not  in  cases  like  the  present. 
The  purchaser  also  cannot  be  asked  to  pay 
costs  which  the  vendor  has  incurred  in  pro- 
ceedings with  which  the  purchaser  has  no 
interest.  These  expenses  now  amount  to  a 
total  of  172/.  68.  lOd.  In  Camden  v. 
Benson  (12),  it  was  said  that  a  purchaser 
under  the  Court  was  entitled  to  the  costs  of 
a  reference  as  to  the  title  reported  good  by 
the  Master ;  but  from  a  note  to  Flower  v. 
Hartopp  {IS),  there  appeared  to  be  an  inac- 
curacy in  the  report,  it  being  merely  held 
that  the  purchaser  was  not  liable  to  pay  the 
costs  of  the  reference.  In  Nelson  v.  Bridges 
(14),  a  purchaser  was  held  to  have  a  remedy 
by  supplemental  bill,  after  a  decree  for  spe- 
cific performance,  for  damages  occasioned  to 
the  property  pendente  lite;  but  it  merely 
directed  an  action  to  ascertain  the  damages. 
In  Denton  v.  Stewart  (15),  a  reference  was 
directed  to  the  Master  to  ascertain  the  da- 
mages which  the  plaintiff  had  sustained  by 
the  non -performance  of  an  agreement,  but 
it  was  contrary  to  the  usual  practice  of 
this  court,  Todd  v.  Gee  {16),  unless  perhaps 
some  question  arose  between  the  parties  to 
a  suit.  Had  the  purchase-money  been 
paid  into  court,  all  questions  which  could 
have  arisen  upon  the  contract  would  have 
been  determined ;  but  as  this  case  at  pre- 
sent stands,  if  the  plaintiff  will  claim  unli- 
quidated damages,  there  must  be  a  record 
in  court  upon  which  to  ground  that  claim. 
It  has  taken  three  years  to  make  out  this 
title;  and  in  the  mean  time  the  vendor,  who 
has  himself  to  blame,  complains  that  the 


(11)  2  Madd.  84,11. 

(12)  1  Keen,  671. 

(15)  8  BeaT.  199;  8.c.  12  Law  J.  Rep.  (n.8.) 
Chanc.  39. 

(14)  2Beav.239. 
-  (15)  1  Cox,  258;  8.  c.  17  Vea.  276,  n. 

(16)  17  Ves.  273. 


property  has  put  him  to  expense.  In 
Paine  v.  Meller  (17)  no  decision  was  ever 
come  to.  The  purchaser  proposed  to  waive, 
objections  to  the  title  upon  terms,  and  a 
reference  was  directed  to  the  Master  to  in- 
quire whether  the  proposal  was  accepted  or 
acquiesced  in  by  the  purchaser.  No  decree 
similar  to  the  order  now  asked  has  ever 
been  made.  It  is  entirely  a  new  proposi- 
tion for  a  vendor  to  ask  for  damages  from  a 
purchaser  who  cannot  be  made  responsible 
until  he  takes  possession  of  the  premises. 
Cases  of  fire  arise  from  accident,  but  al- 
lowing a  house  to  fall  down  is  a  case  of 
gross  negligence  and  waste.  It  is  im- 
possible to  suppose  the  case  of  a  purchaser 
making  a  similar  application,  but  a  vendor 
has  been  held  accountable  for  the  diminution 
of  value  in  an  estate  where  the  completion 
of  a  purchase  has  been  delayed  from  diffi- 
culties in  the  title. 

Foster  v.  Deacon,  3  Madd.  394. 

Ferguson  v.  Tadman,  1  Sim.  530. 

Minchin  v.  Nance,  4  Beav.  332. 

Mr,  Martindale,  in  reply. — An  action 
for  the  damage  to  the  adjoining  premises 
could  alone  have  been  brought  against  the 
devisee  in  trust.  It  could  not  have  been 
brought  against  the  equitable  owner.  In 
absolute  and  unconditional  contracts,  the 
risk  is  the  risk  of  the  purchaser,  because 
that  which  is  the  subject  of  the  risk  is  in 
equity  considered  as  the  property  of  the 
purchaser ;  where,  therefore,  a  binding  con- 
'  tract  is  subsisting,  the  completion  of  which 
in  its  exact  terms  becomes  impossible, 
through  accident,  without  any  default  of 
the  vendor,  a  court  of  equity  will  endeavour 
to  afford  relief,  independent  of  form,  though 
it  cannot  alter  the  substance  of  the  agree- 
ment or  impose  upon  either  party  obliga- 
tions totally  different  from  those  which  by 
agreement  they  had  contracted — Counter 
V.  Macpherson  (18).  The  Master  by  his 
report  has  found  that  certain  work  was 
requisite,  and  for  the  benefit  of  the  estate. 
There  is  no  substantial  ground  for  complain- 
ing of  what  has  been  done.  Had  the  vendor 
not  collected  the  rents,  or  had  he  sold  the 
policy  of  assurance  upon  the  premises,  or 
omitted  to  pay  the  premiums,  would  he  not 

(17)  6  Vea.  349. 

(18)  5  Moo.  Priv.  C.  Cas,  83. 
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liave  been  liable,  and  might  not  the  pur- 
chaser have  applied  to  this  Court  by  petition 
for  relief?  The  whole  of  the  facts  are  before 
the  Court  in  the  suit,  and  this  Court  will 
not  put  a  party  to  the  suit  to  the  cost  of 
filing  a  bill  against  a  purchaser,  whose  only 
xiglit  is  under  the  decree  in  the  cause. 

Not.  6.^The  Master  of  the  Rolls. 
—No   complaint  was  made  of  the  state 
of  the   buildings  at  the  time  of  the  pur- 
cshase,   neither    was    there    any   delay   in 
<2an7ing  out  the  contract  on  the  part  of 
Ue  vendor.     Had  the  purchaser  chosen,  he 
vnight  have  taken  possession  of  the  houses 
Sn  November  1846.     The  estate  belonged 
^o  the  purchaser  from  the  date  of  the  order 
oonfirming  the  Master's  report  nisi,  but  the 
^ght  to  the  possession  belongs  to  the  vendor 
^ntil  the  purchase-money  is  paid ;  but  he 
Ss  liable  to  account  for  the  rents  which  he 
xieceives,  and  he   ought  to   be  repaid  all 
expenses;  losses  also  happening  by  acci- 
«Bent  and  fire  in  the  mean  time  fall  upon  the 
purchaser.     If  any  immediate  obligation 
xniist  be  satisfied,  which  cannot  be  done 
^^vithout  an  expenditure  of  money,  it  fcdls 
^%ritliin    the  same  principle,  and  the  pur- 
chaser must  bear  the  expense.    The  vendor, 
^ipon  the  falling  of  the  house,  obtained  a  re- 
^Csrence  to  the  Master  to  inquire  what  sums 
^>iiglit  to  be  expended   in   upholding  the 
fcoilding :  the  purchaser  then  declined  to  be 
^  party  to  the  inquiry.     It  was  found  that 
II.  lOf.  was  a  proper  sum  to  be  expended, 
md  that  sum,  together  with  21.  2s,  paid  to 
he  district  surveyor,  and  1/.  Is,  paid  to  the 
licitor  of  the  party  whose  premises  had 
n  damaged,  must  be  paid  by  the  pur- 
chaser.   The  remaining  part  of  the  money 
"^frbicb  the  vendor  leeks  to  have  reimbursed 
^sonsists    of   costs.      The    purchaser    was 
allowed  the  costs  of  his  appearance  upon 
^he  petition  for  the  reference  to  the  Master 
^^-elating  to  the  accident.     The  other  costs 
%ave  been  properly  incurred  fur  the  protec- 
'Von  of  the  trustees,  but  the  purchaser  is 
^lot  liable  for  them,  and  they  must  be  paid 
^>ut  of  the  testator's  estate ;  the  purchaser, 
«lso,  is  not  bound  by  the  Master's  report. 
3  must  therefore  order  the  purchaser  to  pay 
%is  purchase-money  into  oourt  with  interest, 
«nd  the  vendor  must  account  for  the  rents 
i%ceived,  and  if  the  purchaser  desires  any 
further  inqoiry  respecting  the  expenditure, 
New  Sekibs,  XIX.— Cbanc. 


he  is  entitled  to  it,  but  if  he  is  satisfied  with 
what  has  been  done,  the  sums  expended 
must  be  deducted  out  of  the  rents  which 
have  arisen  from  the  estate,  to  which  he  is 
entitled.  If  the  purchaser  is  satisfied  with 
what  has  been  done  I  shall  give  no  costs  on 
either  side,  but  if  any  further  reference  is 
required,  I  shall  reserve  the  costs. 

Dec.  10. — A  question  was  afterwards 
raised  upon  the  minutes  of  the  order,  as  to 
the  time  from  which  the  purchaser  ought  to 
pay  interest  upon  the  purchase-money. 

Mr.  Martindale,  for  the  plaintiff. — By 
the  conditions  of  sale  interest  is  to  be  paid 
upon  the  purchase-money,  though  the  pur- 
chase shall  not  be  completed  "from  any 
cause  whatever"  at  the  time  specified.  The 
vendor  has  taken  every  step  to  carry  the 
contract  into  effect,  and  there  is  nothing  to 
shew  that  he  has  been  guilty  of  any  de- 
fault ;  he  is,  therefore,  under  the  conditions 
of  sale,  entitled  to  interest  upon  the  pur- 
chase-money from  the  12th  of  November 
\^AQ—Qreenwood  v.  Churchill  (19). 

Mr,  Steere,  for  the  purchaser.^The 
vendor  has  taken  three  years  to  make  out 
his  title ;  and  he  cannot  require  the  pur- 
chaser to  pay  interest.  It  is,  in  fact,  to 
ask  the  purchaser  to  pay  damages  for  the 
vendor's  default.  The  abstract  was  to  be 
delivered  in  fourteen  days,  but  it  was  not 
till  three  years  afler  that  the  Master's  report 
was  obtained.  It  cannot,  therefore,  be 
supposed  that  the  non- completion  oS  the 
purchase,  "from  any  cause  whatever,"  is  to 
apply  to  cases  arising  from  the  vendor's 
own  acts ;  and  it  is  difilcult  to  understand 
why  a  purchaser  is  to  be  bound,  when  he 
did  not  contemplate  that  any  delay  would 
arise  from  the  non-performance  by  the 
vendor  of  an  agreement,  which  he  sti- 
pulated he  would  perform.  The  vendor 
was  in  no  condition  to  ask  for  the  payment 
of  the  purchase-money  before  the  8th  of 
March  1849,  and  no  interest  ought  to  be 
paid  until  the  principal  was  asked  for.  In 
De  Visme  v.  De  Visme  (20),  it  has  been  held 

(19)  8  Beav.  413 ;  8.  c.  14  Law  J.  Rep.  (M.S.) 
Chanc.  143. 

(20)  1  Hall  &  Twells,  408 ;  s.  c.  1  Mac.  &  Oor. 
336:  18  Law  J.  Rep.  (n.s.)  Cbanc  159;  oa/e, 
p.  52. 
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by  the  Lord  Chancellor,  reversing  the  deci- 
sion of  Vice  Chancellor  Wigram,  that  the 
time  for  payment  of  interest,  at  the  rate 
prescribed  by  the  conditions,  does  not  begin 
to  run  until  a  complete  title  is  shewn. 

Jan.  31,  1850. — The  Master  of  the 
Rolls. — There  was  a  sale  on  the  24th  of 
July  1846,  and  by  the  conditions  of  sale  it 
was  stipulated  that  the  purchaser  should 
obtain  the  Master's  report  declaring  him 
the  purchaser  at  his  own  expense,  and,  if 
he  neglected  so  to  do,  the  vendor  was  then 
to  be  at  liberty  to  obtain  the  report  at  the 
purchaser's  expense,  and  the  purchaser  was 
to  pay  his  purchase- money  into  court  on 
the  12th  of  November  1846,  and  if  he  did 
not  do  so,  **  from  any  cause  whatever,"  then 
he  was  to  pay  interest  thereon.  The  pur- 
chaser did  not  obtain  the  Master's  report, 
and  the  vendor  did  so.  A  motion  was  then 
made  by  the  vendor  for  payment  of  the 
purchase-money  into  court,  whereupon  the 
defendant  asked  for  and  obtained  a  refer- 
ence to  the  Master  as  to  the  title ;  and  on 
the  8th  of  March  1849,  the  Master  made 
his  report,  stating  that  a  good  title  had  been 
shewn.  The  plaintiff  then  moved  for  pay- 
ment of  the  purchase-money  into  court, 
which  was  ordered,  but  nothing  was  said  as 
to  the  time  from  which  the  interest  thereon 
should  be  paid.  The  plainti£P  then  asked 
for  interest  upon  the  purchase-money  from 
the  12th  of  November  1846,  but  this  was 
opposed  by  the  purchaser  because  the  vendor 
could  not  shew  a  good  title  before  the  8th  of 
March  last ;  and  because  the  delay  in  pay- 
ment of  the  purchase-money  was  occasioned 
by  the  vendor  himself,  and,  on  the  principle 
of  De  Visme  v.  De  Visme,  the  purchaser 
insisted  he  was  not  liable  to  pay  interest 
from  the  12th  of  November  1846,  notwith- 
standing the  condition  of  sale.  I  am  of 
opinion  that  the  plaintiff  is  not  entitled  to 
have  interest  on  the  purchase- money  from 
the  12th  of  November  1846,  but  only  from 
the  confirmation  of  the  Master's  report  cer- 
tifying that  a  good  title  was  shewn.  Another 
objection  has  been  made  with  respect  to 
lot  1,  but  as  regards  it,  the  order  must  be 
for  interest  from  the  time  a  good  title  was 
shewn. 


K.  Bruce,  V.C. 
Nov.  6. 


} 


RILEY  9.  GAMMKTT. 


Devise — Construction-^Estateof  Trustees 
-^Vesting. 

A  testator  devised  real  estate  unto  and  to 
the  use  of  three  trustees,  their  heirs  and 
assigns,  upon  trust,  to  fay  the  rents  to  a 
married  woman,  for  her  separate  use  for  her 
life,  and,  after  her  death,  in  trust  for  all 
her  children,  who,  being  sons,  should  attain 
twenty-one,  or  being  daughters,  should  attain 
that  age  or  marry,  and  their  heirs  and  assigns 
for  ever : — Held,  that  the  trustees  took  the 
whole  legal  fee,  and  that  all  the  children  of 
the  tenant  for  life  living  at  her  deaths  minors 
and  not  minors,  took  vestedinterests,  in  equity ^ 
in  the  estate,  subject,  as  to  the  share  of  any 
minor,  to  be  divested  in  the  event  of  his  or 
her  dying  under  twenty^one* 

John  Gamett,  by  his  will  dated  the  3rd  of 
December  1832,  as  to  his  ten  messuages  in 
Bennett's  Place,  Bethnal  Green,  gave  those 
numbered  1  to  5,  inclusive,  in  the  manner 
therein  mentioned,  for  the  benefit  of  Martba 
Soilleux,  a  daughter  of  the  deceased  wife  of 
the  testator,  her  husband  and  children.  The 
will  then  proceeded  as  follows : — **  And  I 
give  and  devise  all  those  five  messuages  or 
tenements  respectively  numbered  6,  7,  8, 
9,  1 0,  together  with  so  much  of  the  other 
moiety  or  half  part  of  the  said  garden 
as  is  freehold,  unto  and  to  the  use  of 
John  Garnett,  James  Soilleux,  and  James 
Sill,  their  heirs  and  assigns,  upon  trust  to 
pay  the  rents  and  profits  thereof,  as  the 
same  shall  from  time  to  time  arise  and  be 
received,  into  the  proper  hands  of  Mary 
Ann  Elisha,  the  wife  of  Peter  Elisha,  an- 
other daughter  of  my  said  wife  deceased, 
during  the  term  of  her  natural  life,  or 
otherwise  to  permit  or  suffer  her  to  rtceive 
the  same  to  and  for  her  own  sole  and  sepa- 
rate use  and  benefit;  and  from  and  after 
the  decease  of  the  said  Mary  Ann  Elisha, 
in  trust  for  all  the  children  of  the  said  Mary 
Ann  Elisha,  by  the  said  Peter  Elisha  be- 
gotten or  to  be  begotten,  who  being  a  son 
or  sons  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters 
shall  attain  that  age  or  be  married,  share  and 
share  alike  as  tenants  in  common,  and  not 
as  joint  tenants,  and  their  heics  and  assigns 
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for  ever.     And  as  to  the  said  slip  or  parcel 

of  leasehold  garden  ground,  I  give  and  he- 

qoath  the  same  unto  the  said  John  Gkumett, 

James  Soilleux,  and  James  Sill,  their  ex« 

^cutors,  administrators,  and  assigns,  in  trust 

for  such  person  or  persons  as  for  the  time 

l>eing  shall  he  entitled  to  the  last-mentioned 

iiiessaages  or  tenements,  and  the  rents  and 

profits  thereof.     Provided  always,  and  it  is 

ny  will  that  it  shall  be  lawful  for,  and  I 

liereby  empower,  the  said  James  Soilleuz, 

John  Gamett,  and  James  Sill,  and  the  sur- 

^vor  of  them,  his  executors  and  ad  minis- 

^ratorsy  as  to  the  fireehold  hereditaments  and 

premises  hereby  devised  or  bequeathed  to, 

cDr  in  trust  for,  each  of  my  said  daughters- 

s  a-law,  and  her  child  or  children  as  aforesaid, 

faring  the  life  of  such  daughter-in-law,  and, 

^ter  her  decease,  in  case  she  shall  have 

«ny  ehild  or  children  living  at  her  decease 

under  the  age  of  twenty- one  years,  then 

ciuring  the  minority  or  respective  minorities 

of  such  child  or  children  of  such  daughter- 

Sn-law,  of  the  proper  authority  of  the  person 

or  persons  hereby  empowered  as  aforesaid, 

.CroDEi  time  to  time  to  demise  or  lease,  ac« 

^M>rdtng  to  the  nature  of  the  said  property, 

in  possession,  and  not  in  reversion,  all  or 

^my  part  or  parts  of  the  said  freehold  and 

leasehold  hereditaments  and  premises  hereby 

Revised  or  bequeathed  to  or  in  trust  for 

^uch  daughter-in-law  and  her  children  as 

•^iforeaatd,  for  any  term  or  terms  of  years," 


The  testator  died  in  August  1 840,  leaving 
^/In,  Elisha  him  surviving.  Mrs.  Elisha  died 
^n  October  1840,  leaving  six  children  ;  the 
eldest  of  whom,  Mary  Ann,  had  alone  at- 
"^lained  the  age  of  twenty -one  years,  the  other 
^ve  being  minors.  The  youngest  of  these 
^^hildren  was  bom  after  the  death  of  the 


Mary  Ann  Elisha,  the  daughter,  married 
^r.  Riley.  The  bill,  which  was  filed  by 
3kfr.  and  Mrs.  Riley  against  the  trustees 
«uid  the  other  children  of  Mrs.  Elisha, 
[prayed  for  a  declaration  that,  in  the  events 
"which  had  happened,  Mrs.  Riley  had  be* 
<«oiDe  alone  entitled  to  the  property. 

Mr.  Malms  and  Mr.  Simpson,  for  the 
plainti£b,  eontended  that,  according  to  the 
proper  construction  of  the  will,  the  estate 
given  to  the  trustees  was  confined  merely 
to  the  lifis  of  Mrs.  Elisha;  and  that  her 
children  only  who  had  attained   twenty- 


one  in  the  life  of  their  mother  were  to  be 
entitled  to  the  property.     They  cited— 

Curtis  V.  Price,  12  Ves.  89. 

Mogg  V.  Mogg,  1  Mer.  654. 

Bull  V.  Pritchard,  1  Russ.  213. 

Festing  v.  Mien,  12  Mee.  &  W.  279; 
s.  c.  13  Law  J.  Rep.  (n.s.)  Exch.  74. 

Mr.  ChandlesSf  Mr,  Slinton,  Mr.  ElmS" 
ley,  and  Mr.  Speed,  for  the  other  parties. 

Knight  Bruce,  V.C. — My  opinion  (as 
it  is  wished  that  I  should  pronounce  one  in 
this  case)  is  this — that,  although  there  are 
both  principle  and  authority  for  saying  that 
a  devise  to  and  for  the  use  of  a  trustee  in 
fee,  without  restrictive  words,  may,  by  the 
context,  be  restricted  to  an  estate  pour  auirs 
vie,  an  interpretation  frequently  adopted,  I 
think  that  such  rule  of  interpretation  can-; 
not  be  applied  here.  It  is,  in  my  opinion, 
excluded  by  the  context,  rather  than  intro« 
duced  by  it.  I  am  of  opinion  that,  upon 
the  true  construction  of  the  will,  the  legal 
fee  in  the  freehold  estate  vested  in  the 
trustees. 

I  am  also  of  opinion  that,  according  to 
the  true  construction  of  the  will,  upon  the 
authorities  preceding,  and  including  Doe  d. 
Roake  V.  Nowell{\),  there  is  an  immediate 
equitable  devise  to  all  the  children,  minors 
and  not  minors,  living  at  the  death  of  the 
tenant  for  life,  subject  to  the  contingency 
of  their  estates  being  divested  upon  their 
dying  in  their  minority. 

His  Honour  then  added,  that  he  might, 
if  desired,  send  a  case  for  the  opinion  of  a 
court  of  law. 

Mr.  Malins  declined  having  a  case  sent 
to  law. 

A  decree  was  taken  containing  a  declar 
ration  that  all  the  children  had  vested 
interests  in  the  estate,  and  were  entitled 
to  the  rents,  at  once, — subject,  however,  to 
the  shares  of  those  who  were  under  twenty- 
one  being  divested,  in  the  event  of  their 
dying  under  that  age.  The  costs  of  all 
parties  to  be  paid  out  of  the  rents  then  in 
the  hands  of  the  trustees. 


(1)  1  M.  &  S.  327  ;  s.  c.  5  Dow,  202. 
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SMITH  r.  LORD  80MER8. 


Power — Execution  by  WiU,  Proof  of  ^  in 
a  Court  of  Equity — Probate  insufficient. 

The  execution  of  a  fower  appointing  a 
sum  of  stock  standing  in  the  name  of  the 
Accountant  General,  must  be  verified  by 
affidavit,  notwithstandiny  the  probate  of  the 
will  in  the  Ecclesiastical  Court. 

Under  the  will  of  Elizabeth  Cocks,  dated 
the  dOth  of  April  1807,  her  niece,  Maria 
Cocks,  became  entitled  to  a  legacy,  which  the 
trustees  were  directed  to  invest,  and  pay 
the  dividends  to  her  for  life,  for  her  separate 
use ;  and  in  case  there  should  be  no  child 
or  children  of  the  said  Maria  Cocks  living 
at  her  decease,  the  trustees  were  to  pay  the 
principal  to  such  person  as  she  should,  by 
a  deed  or  will,  attested  by  two  witnesses, 
appoint,  and  in  default  of  appointment  to 
her  executors  or  administrators. 

The  will  was  proved  by  James  Cocks,  in 
June  1808,  and  this  suit  having  been  insti* 
tuted,  the  legacy  was  laid  out  in  the  name 
of  the  Accountant  General,  in  the  purchase 
of  2,003/.  Os.  *ld.  consols,  in  trust  in  this 
cause  **  the  account  of  Maria  Cocks." 

In  1811  Maria  Cocks  intermarried  with 
Admiral  Sir  William  Hargood,  but  no  settle- 
ment or  agreement  for  a  settlement  was  made 
aflfecting  the  2,003/.  Os.  7d. ;  and  by  an 
order,  dated  the  27th  of  November  1811, 
the  dividends  were  directed  to  be  paid  to 
her  for  life,  with  liberty  for  any  person 
entitled  to  apply  at  her  decease. 

In  1839  Admiral  Sir  W.  Hargood  died, 
and  Maria  Hargood,  by  her  will  dated  the 
27th  of  July  1849,  directed  that  the  sum  of 
2,003/.  Os.  7d.  consols,  and  all  accumula- 
tions thereof,  and  dividends  arising  there- 
from, should  be  paid  to  R.  T.  Cocks,  for  his 
own  absolute  use  and  benefit,  to  whom  she 
bequeathed  the  same  accordingly. 

This  will  was  executed  in  the  presence 
of  two  witnesses,  and  attested. 

Maria  Hargood  died  on  the  2nd  of  Sep- 
tember 1849,  without  leaving  any  child  or 
children  living  at  her  decease,  there  never 
having  been  any  issue  of  her  marriage  with 
Sir  W.  Hargood, and  having  received  all  the 
dividends  upon  the  sum  of  2,003/.  Os.  Id. 
up  to  the  time  of  her  decease. 


On  the  16th  of  October  1849  her  will 
was  proved  in  the  Prerogative  Court,  and 
this  petition  was  now  presented  by  R.  T. 
Cocks,  asking  that  the  Accountant  General 
might  be  directed  to  transfer  Uie  fund  to 
him. 

Mr.  G.  L.  Russell  appeared  in  support 
of  the  petition. 

The  Master  of  the  Rolls. — Notwith- 
standing the  probate  of  the  will,  this  Court 
requires  proof  of  the  execution  of  the  power. 
It  is,  I  think,  requisite  that  there  should 
be  an  affidavit  verifying  the  due  execution 
of  the  will. 

Dec.  3.— Mr.  G.  L.  Russell.— Two  affi- 
davits have  been  made,  the  one  by  the 
witnesses  verifying  the  will  of  the  testatrix, 
and  her  signature,  and  their  attestation  of 
the  same  in  her  presence,  and  in  the  pre- 
sence of  each  other,  and  that  she  was  the 
person  mentioned  in  the  petition.  The  other 
proves  the  marriage,  the  death  of  SirW. 
Hargood,  and  the  death  of  Maria  Hargood 
without  leaving  any  child  or  children  living 
at  her  decease,  and  that  there  never  was  any 
issue  of  the  marriage  with  Sir  W.  Hai^od. 
It  also  identifies  the  testatrix  as  the  person 
named  in  the  petition. 

The  Master  of  the  Rolls.  —  They 
appear  sufficient ;  you  may  take  the  order. 

[See  Ward  v.  Ward,  11  Beav.  377-] 


V.C. 
Dec.  6. 


} 


LONG  V.  STORIE. 


Staying  Proceedings — Costs — Tu>o  Suits 
for  the  same  Object. 

A  bill  wa^  filed  before  Vice  Chancellor 
Knight  Bruce  by  a  mortgagee  of  an  advowson 
for  foreclosure  of  his  mortgage,  and  for  fur^ 
ther  relief.  The  defendants  filed  their  an- 
swers ;  and  after  an  order  had  been  made  in 
the  cause,  in  which  costs  had  been  given 
against  the  plaintiff,  the  plaintiff  died,  and 
his  executors,  instead  of  reviving  the  original 
suit,  filed  a  new  bill  in  this  court,  praying 
the  same  relief  as  to  the  foreclosure  of  the 
mortgage,  but  omitting  the  further  relief  ta- 
eluded  in  the  original  bill.     The  defendants 
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vioved  thai  all  further  proceedings  in  the 
second  nut  shotUd  he  staffed  until  the  costs 
of  the  first  suit,  and  the  order  made  therein^ 
should  have  been  paid.     Motion  granted. 

This  was  a  motion,  on  behalf  of  five  of 
the  defendants,  that  all  further  proceedings 
in  the  canse  might  be  stayed  as  against 
them,  tmtil  the  plaintiffs  should  have  paid 
to  them  their  costs  of  a  certain  cause  in- 
adtated  in  the  Court  of  Chancery  by  John 
Xrong,  deceased,  ugainst  the  said  defendants 
and  other  persons,  including  the  costs  of 
an  order  made  in  the  said  cause,  dated 
the  19th  of  April  1849. 

It  appeared  that  the  said  John  Long, 
irho  was  a  mortgagee  of  the  advowson 
of  Camberwell,  had  in  his  lifetime  filed 
a   bill  marked  for  the   Vice  Chancellor 
Xnight  Bruce  for  a  foreclosure  in  respect 
of  his  mortgage,  and  also  seeking  equitable 
Telief   against   some  subsequent    incum- 
Inrancers,  including  the  above  defendants, 
in  respect  of  certain  sequestrations  which 
had  been  issued  against  the  incumbent  of 
the  living  upon  judgments  entered  up  as 
<M>llateral  securities  for  the  several  mort- 
fiage  debts.     The  defendants  making  the 
motion  filed  their  answers  in  the  original 
suit ;  and  John  Long,  the  plaintiff  therein, 
shortly  afterwards  died,  and  appointed  the 
plaintiffs  in  the  present  suit  his  executors, 
who,  after  proving  his  will,  instead  of  re- 
viving the  original  suit,  filed  a  new  bill 
marked  for  the  Vice  Chancellor  of  Eng- 
land, and  praying  the  same  relief  as  was 
prayed  in  Uie  original  suit,  so  far  as  related 
to  Uie  foreclosure  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises,  but  omit- 
ting the  case  raised  in  the  former  cause  as 
to  the  sequestrations. 

Mr.  Rolt  and  Mr.  Tripp,  in  support  of 
the  motion,  uiged  the  oppression  and  in- 
justice which  were  imposed  on  the  defen- 
dants by  the  course  pursued  by  the  plain- 
tiffii ;  that  the  principle  of  all  Courts  was 
that  nemo  debet  bis  vexari;  and  that  the 
sole  object  of  the  plaintiffs  in  filing  a  new 
bill  was  to  avoid  payment  of  the  costs  of 
an  order  which  had  been  obtained  against 
the  plaintiff  in  the  original  bill ;  that  the 
eireumstanoe  of  the  plaintiffs  abandoning  a 
part  of  the  relief  sought  in  that  bill  was 
not  material;   and  they  cited  Spires  v. 


Setoell  (1)  and  Altree  v.  Hordem  (3)  as 
cases  in  point. 

Mr.  BetheU  and  Mr.  Follett  contended 
that  AUree  v.  Hordem  was  a  solitary  case, 
and  that  the  Master  of  the  Rolls  made  that 
decision  before  the  Orders  of  May  1845  (S); 
and  that  the  defendants  ought  to  have  ap- 
plied to  the  Vice  Chancellor  Knight  Bruce 
in  the  abated  suit  that  the  plaintiffs,  as 
executors  of  Long,  might  be  ordered  to 
revive  that  suit  within  a  limited  time, 
or  that  the  bill  be  dismissed. 

The  Vice  Chancellor  said,  it  appeared 
to  him  that  the  order  asked  by  the  defen- 
dants was  consistent  with  justice,  and  he 
should  follow  the  case  before  the  Master  of 
the  Rolls ;  an  order  was  accordingly  made 
in  the  terms  of  the  notice  of  the  motion* 


K.  Bruce, 
Dec 


JOE,  V.C") 
.  3,  6.      S 


FAREBROTHER  V.  BBALE. 


Interpleader — Demurrer. 

A  bill  was  filed  by  A,  stating  that  B.  was 
a  mortgagee,  with  a  power  of  sale,  of  an 
estate  belonging  to  D,  and  mortgagee  of  some 
chattels  also  belonging  to  D;  that  C.  had 
also  an  interest  in  the  said  chattels ;  that  B, 
with  the  assent  and  concurrence  of  C,  had 
instructed  A.  to  sell  all  the  property;  that 

A.  had  sold  it,  and  had  the  money  in  his 
hands;  and  that  A,  had  afterwards  received 
a  notice  that  D.  had  been  made  a  bankrupt, 
and  that  he  was  required  by  the  assignees 
not  to  part  with  the  money,  and  praying  that 

B,  Cyand  the  assignees  of  D.  might  inter^ 
plead  together.  To  this  bill  B.  demurred. 
The  demurrer  was  overruled. 

The  bill  in  this  case  stated  that  the  de- 
fendant, Mr.  Beale,  was  mortgagee,  with  a 
power  of  sale,  of  a  villa  and  an  estate  at 
Fulham,  called  "  the  Willow  Bank,"  be- 
longing to  Mr.  Delafield,  and  was  also 
mortgagee  of  certain  furniture  and  chattels 
in  the  villa,  also  belonging  to  Mr.  Dela- 
field;  and  that  Mr.  Walker,   another  of 

(1)  5  Sim.  193. 

(2)  5  Beav.  623;  8.  c.  12  Law  J.  Rep.  (n.b.) 
Chanc.  76. 

(3)  63rd  Order,  Ord.  Can.  307;  14  Law  J.  Rep. 
(n.i.)  Chanc  290. 
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the  defendants,  claimed  to  be  interested  in 
the  furniture  and  chattels,  and  that  Mr, 
Beale,  with  the  assent  and  concurrence  of 
Mr.  Walker,  instructed  the  plaintiffs, 
Messrs.  Farebrother,  Clarke  &  Lye,  who 
were  auctioneers,  to  put  up  all  the  pro- 
perty for  sale,  and  that  the  sale  commenced 
on  the  2nd  of  July  1849,  and  was  pro- 
ceeded with  for  several  days  after,  and  that 
the  plaintiffs  had  in  their  hands  the  sum 
of  8,232/.,  the  proceeds  of  the  sale. 

The  bill  then  stated,  that  on  the  17th  of 
July  the  plaintiffs  received  notice  that  a 
fiat  had  issued  against  Mr.  Delafield,  and 
that  they  were  required  by  the  assignees, 
the  other  defendants,  not  to  part  with  the 
purchase-money. 

The  bill  also  stated,  that  there  was  a 
dispute  between  Mr.  Beale  and  Mr.  Walker 
as  to  the  application  of  the  purchase- 
monies,  and  that  Mr.  Beale  had  brought 
an  action  against  the  plaintiffs  to  recover 
such  monies. 

The  prayer  of  the  bill  was,  that  the  de- 
fendants might  interplead  together,  and 
that  their  rights  to  the  money  might  be 
determined  by  the  Court. 

To  this  bill  Mr.  Beal«  demurred;  the 
groundB  of  demuirer  being  want  of  equity 
and  multifariousness. 

Mr,  Russell  and  Mr.  C,  Barber,  for  the 
demurrer,  contended  that  the  demurrer 
ought  to  be  allowed ;  first,  on  the  ground 
that  the  plaintiffs  were  merely  the  agents 
of  Mr.  Beale,  and  could  not  dispute  his 
title  —  Crawshay  v.  Thornton  {X)\  and, 
secondly,  on  the  ground  of  multifarious- 
ness, as  Mr.  Beale  was  interested  both  in 
the  real  estate  and  the  chattels,  whereas 
Mr.  Walker  claimed  an  interest  in  the 
chattels  only,  and  as  the  case  against  the 
assignees  was  not  one  of  interpleader — 
Nicholson  v.  Knowles(^2). 

Mr,  Swanston  and  Mr,  Hislop  Clarhe, 
for  the  plaintiffs,  contended  that  the  bill 
was  properly  framed  as  a  bill  of  inter- 
pleader ;  and  cited — 

Pearson  v.  Cardon,  2  Russ.  &  M.  606. 

Suart  V.  Welch,  4  Myl.  &  Cr.  305. 

Jew  V.    Wood,  Cr.  &  Ph.  191;    s.  c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  262. 

(1)2  Myl.  &  Cr.  1 ;   8.  c.  6  Law  J.  Rep.  (k.b.) 
Chanc.  179. 
(2)  6  Madd.  47. 


Knight  Bruce,  V.C. — According  to 
my  present  view  of  the  record  a  case  of 
interpleader  is  stated  between  Mr.  Beale 
and  Mr.  Walker.  That  leaves  the  ques- 
tion open  whether  a  case  of  interpleader 
is  stated  as  against  the  assignees  of  Dela- 
field,  and  if  not,  what  is  the  effect  upon 
Mr.  Beale*s  rights  in  the  suit  in  the 
absence  of  such  a  statement.  My  pre- 
sent impression  is  that,  assuming  that  a 
case  of  interpleader  is  not  stated  or  made 
out  as  against  the  assigmees,  the  bill  is 
not,  therefore,  rendered  multifarious.  My 
impression  is  that  the  bill  is  not  multifa- 
rious. My  present  impression  also  is  that, 
whether  a  case  of  interpleader  is  or  is  not 
stated  as  against  the  assignees,  Mr.  Beale 
is  not  entitled  to  demur.  But  I  will  read 
the  record  again  carefully.  I  may  pos- 
sibly change  my  opinion,  but,  unless  I 
mention  it  again,  it  must  be  taken  that 
my  opinion  remains. 

On  a  subsequent  day  his  Honour  said, 
with  reference  to  the  case, — I  entertain  the 
same  opinion  that  I  before  expressed  on 
this  case.  I  have  again  read  over  the  bill 
more  than  once,  and,  my  view  remaining 
unchanged,  I  must  hold  that  the  demurrer 
cannot  be  sustained.  It  is  the  demurra' 
of  Mr.  Beale  only ;  no  one  else  complains 
now.  The  demurrer  must  be  overruled ; 
and  the  costs  will  take  their  ordinary 
course. 


K.  Bruce 
Feb 


CE,V.C.> 

.  12.       S 


THE  ATTORNEY  GENERAL 
V,  VINT. 


Willr-'Charitable  Use. 

A  testatrix  gave  1,000/.  consols  to  trttf- 
iees,  upon  trust  to  apply  the  dividends  to  the 
providing  each  poor  inmate  of  the  D,  Union 
Workhouse  above  sixty  years  with  a  pint  of 
porter.  By  the  Poor  Law  Amendment  Act 
the  introduction  of  fermented  liquors  into  a 
workhouse  was  forbidden.  The  trustees  sub-' 
mitted  to  act  as  the  Court  should  direct. 
An  order  was  made  that  the  dividends  should 
be  paid  to  the  vicar  of  the  parish  of  D^  to 
be  applied  by  him  pursuant  to  the  proviHon$ 
of  the  will,  so  far  as  the  same  might  be  coft- 
sisteni  with  the  Poor  Law  Amendment  AeU 

Grace  Say,  by  a  codicil  to  her  will,  dated 
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the  2lBt  of  May  1841,  made  the  foUowing 
l>eqiie8t: — "I  give  and  bequeath  to  my 
tmsteet  aforesaid,  1,000/.  3/.  per  cent, 
consols,  upon  trust  to  pay  and  apply  the 
diridends  to  the  providing  each  of  the 
poor  inmates  of  the  Dartford  Union  Work- 
liouse,  who  shall  be  above  the  age  of  sixty 
years,  with  one  pint  of  porter,  more  or  less, 
according  to  the  number." 

The  testatrix  appointed  Mr.  Vint  and 
three  other  persons  her  executors  and  trus- 
tees, who  proved  her  will. 

An  information  was  filed,  by  the  Attor- 
ney General,  at  the  relation  of  Mr.  Camp- 
l>ell,  one  of  the  gruardians  of  the  poor  of 
the  Dartford  Union,  against  the  executors 
and  trustees  of  the  will  of  Miss  Say,  and 
prayed  that  the  legacy  might  either  be 
ordered  to  be  tranrferred  into,  or  vested 
in,  the  names  of  the  defendants,  or  be 
otherwise  properly  secured  under  the 
direction  of  the  Court,  upon  the  trusts 
declared  by  the  codicil,  for  the  benefit  of 
the  poor  inmates  of  the  said  Dartford  Union 
Workhouse  for  the  time  being,  above  the 
age  of  sixty  years ;  and  that^  if  necessary, 
some  scheme  might  be  settled  for  the  appli- 
€!ation  of  the  past  and  future  dividends 
:fbr  the  benefit  of  such  poor  inmates. 

The  defendants,  by  their  answer,  stated 
'that  some  doubts  existed  as  to  the  legality 
^f  the  bequest,  as  by  the  92nd  and  9did 
sections  of  the  Poor  Law  Amendment  Act, 
-4  &  5  WilL  4.  c.  76,  the  introduction  of 
:€ermented  or  spirituous  liquors  into  any 
"workhouse  was  forbidden,  and  it  was  made 
an  offence  to  introduce  them  imless  under 
the  directions  of  the  surgeon  or  the  guar- 
^lians,  or  in  conformity  with  the  rules  of 
the  Poor  Law  Commissioners ;  and  that  the 
Yttles  and  directions  issued  by  the  Poor 
Xaw  Commissioners  contained  no  autho- 
rity to  introduce  fermented  liquors,  except 
^under  medical  orders.     They  also  stated 
that  they  and  such  of  the  persons  interested 
in  the  residuary  estate  of  the  testatrix  as 
were  competent  to  consent,  wished  that 
the  intention  of  the  testatrix  might  be 
carried  into  execution ;  but  that  some  of 
the  eestms  que  trust  entitled  under  the  will 
were  unable  to  consent;  and  they  sub- 
mitted to  act  as  the  Court  should  direct. 

Mr.  RuueU  and  Mr.  HtUlett,  for  the  in- 
fonnation. 
Mr.  R.  Pmkmer  and  Mr.  G.  L.  RutseU, 


for  the  defendants,  declined  to  argue  the 
question,  whether  the  bequest  was  illegal, 
and  stated  that  they  would  submit  to  any 
order  as  to  the  legacy  which  the  Court 
might  make,  so  that  they  should  be  free 
from  any  liability. 

Knight  Bruce,  V.C.  said,  that  eaie 
should  be  taken  that  the  law  should  be 
obeyed,  and  that  no  fermented  liquors 
should  be  introduced  except  in  conformity 
with  the  Poor  Law  Amendment  Act. 
Should  fermented  liquors  be  prohibited, 
he  thought  that  the  fund  might  be  applied 
in  some  manner  so  as  to  give  the  poor 
old  people  in  the  union  tea,  sugar,  and 
such  like  indulgences. 

Some  discussion  took  place  as  to  the 
form  of  the  order  to  be  made.  The  form 
ultimately  agreed  on  was  as  follows:— 
The  costs  of  all  parties  prior  to  the  hearing 
to  be  paid  by  the  defendants  out  of  the 
estate  of  the  testatrix,  and  the  costs  of  the 
Attorney  (General  of  the  hearing  to  be  paid 
out  of  the  tand  :  the  residue  of  the  fund 
to  be  paid  into  court  and  invested,  and 
the  income  to  be  paid  to  the  vicar  for  the 
time  being  of  the  parish  of  Dartford,  to  be 
by  him  applied  pursuant  to  the  provisions 
of  the  will,  so  far  as  the  same  might  be 
consistent  with  the  Poor  Law  Amendment 
Act ;  the  vicar  to  give  an  account  once  a 
year,  on  the  first  general  vestry  held  after 
Good  Friday,  to  the  vestry,  of  the  manner 
in  which  the  income  had  been  applied. 
Liberty  to  apply  to  the  Court  in  case  any 
difference  should  arise  as  to  the  manner  of 
such  application. 


K.  Bruce 
Feb 


CE,  V.C.> 

.  12.       S 


GEE  r.  THE  TOWN  COUN- 
CIL OF  MANCHESTER. 


Will — Construction — Devise  in  fee  quali" 
fied,  by  deaih  with  issue  and  without  issue. 

A  testator  devised  real  estate  to  A^  his 
heirs,  executors  and  administrators;  hut 
directed  that,  if  A.  should  die  without  issue, 
the  estate  should  go  in  the  manner  therein  men- 
tioned ;  and  that,  if  A.  should  die  leaviiw 
issue,  such  issue  should  take  the  estate.  A. 
survived  the  testator : — Held,  that  the  words 
*'  in  the  lifetime  of  the  testator"  were  not  to 
he  supplied  after  the  words  **  issue*'  and 
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''  issue"  in  the  latter  part  of  the  will ;  and^ 
consequently f  that  A,  did  not  take  the  fee 
simple. 

In  November  1822,  the  commissioners 
for  lighting  and  regulating  the  town  of 
Manchester  agreed,  under  the  powers  of  a 
local  act,  to  purchase  a  piece  of  land  in 
Manchester,  from  the  then  ownecs  of  it, 
for  2,200/. ;  with  a  stipulation  that,  until 
the  purchase  should  be  completed,  a  cer- 
tain annual  rent  should  be  paid.  The 
commissioners  entered  into  possession  of 
the  property  soon  after  the  date  of  the 
agreement,  and  the  rent  was  regularly  paid. 
All  the  powers  and  liabilities  of  the  Com- 
missioners were  afterwards  transferred  to 
the  town  council  of  Manchester. 

At  the  date  of  the  will  of  William  Gee,  he 
was  entitled  to  a  moiety  of  this  property. 

William  Oee,  by  his  will,  dated  the  3rd 
of  January  1828,  made  the  following  dis- 
position:— "Furthermore,  I  will  and  be- 
queath the  whole  of  my  freehold,  leasehold, 
and  personal  property  to  be  divided  equally 
amongst  my  dear  and  affectionate  children, 
in  manner  and  form  following,  that  is  to 
say,  I  will  and  bequeath  to  my  eldest  son, 
Adam  Gee,  one-seventh  share  of  my  pro- 
perty, to  his  heirs,  executors  and  adininis- 
trators  ;  and  another  seventh  share  I  give 
and  bequeath  to  my  daughter  Sophia  Gee, 
to  her  heirs,  executors  and  administrators ; 
and  another  seventh  share  I  give  to  my 
daughter  Mary  Gtee,  to  her  heirs,  executors 
and  administrators;  and  another  seventh 
share  I  give  and  bequeath  to  my  son  Joseph 
Gree,  to  his  heirs,  executors  and  adminis- 
trators ;  and  another  seventh  share  I  give 
and  bequeath  to  my  daughter  Ann  Gee,  to 
her  heirs,  executors  and  administrators ; 
and  another  seventh  share  I  give  and  be- 
queath to  my  daughter  Martha  Gee,  to  her 
heirs,  executors  and  administrators ;  and 
another  seventh  share  I  give  and  bequeath 
to  my  daughter  Elizabeth  Gee,  to  her  heirs, 
executors  and  administrators ;  and  in  case 
any  of  my  sons  and  daughters  die  without 
issue,  that  their  share  returns  to  my  sons 
and  daughters,  equally  amongst  them ;  and 
in  case  any  of  my  sons  and  daughters  die, 
and  leaving  issue,  tliat  they  take  their 
deceased  parent's  share,  share  and  share 
alike." 

The  testator  died  on  the  11th  of  July 


1828,  leaving  all  the  children  named  in  hiff 
will  him  surviving.  Sophia  afterwards 
married  Mr.  Watson,  and  died  leaving 
Edward  Watson,  an  infant,  her  heir-at-law. 
Joseph  Gee  also  died,  having  devised  all 
his  property  to  his  brother  Adam.  Some 
of  the  children  of  the  testator  had  children 
at  the  time  of  filing  the  bill,  but  these 
grandchildren  of  the  testator  were  not  made 
parties  to  the  suit. 

The  bill,  which  was  filed  by  the  sur- 
viving children  of  the  testator  and  Mr. 
Watson  against  the  town  council  of  Man- 
chester, and  Edward  Watson,  the  infant, 
prayed  for  a  specific  performance  of  the 
agreement  of  1822,  and  the  payment  of  the 
purchase-money. 

The  only  question  in  the  cause  was, 
whether,  under  the  will  of  William  Gee, 
the  plaintiffs  and  infant  defendant  were 
entitled  absolutely  to  the  purchase-money. 

Mr.  Wigram  and  Mr.  Beales,  for  the 
plaintiffs. — In  the  events  which  have  hap- 
pened, the  seven  children  of  William  G«e 
named  in  his  will  having  survived  him,  the 
latter  part  of  the  will  became  inoperative, 
and  these  children  took  absolute  interests 
in  the  property  at  the  testator's  death,  and 
consequently  the  plaintiffs  and  infant  de- 
fendant are  entitled  to  a  moiety  of  the 
purchase-money.  It  is  an  established  rule 
of  construction  that,  where  property  is 
given  to  A.  absolutely,  with  a  gift  over 
''  in  case  of  his  death,'*  the  words  "  in  case 
of  his  death"  are  referred  to  A's  djdng  in 
the  lifetime  of  the  testator.  Here,  there 
is  a  gift  to  each  child  absolutely,  with  a 
gift  over,  both  if  he  dies  with  issue  and 
without  issue.  Now,  a  person  must  die 
either  with  issue  or  without  issue,  and  the 
expressions,  therefore,  "  if  any  die  without 
issue"  and  "  if  any  die  leaving  issue"  are 
resolved  into  the  simple  expression  *'in 
case  of  the  death  of  any,"  and  the  same 
rule  ought  to  govern  both  cases.  Hie 
words,  then,  "  if  any  die  with  or  without 
issue"  ought  to  be  referred  to  the  lifetime 
of  the  testator.  If  it  be  held  otherwise, 
then,  in  no  way  could  a  child  of  the  tes- 
tator take  more  than  a  life  interest,  and  it 
is  in  the  highest  degree  improbable  that  a 
testator  should  write  the  words  his  heirs, 
executors  and  administrators^— words  giving 
the  absolute  and  entire  interest  in  the  pro- 
perty— if  he  had  in  his  view  merely  the 
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giving  a  life  interest.  If  he  had  meant  a 
life  interest,  he  would  most  probably  have 
said  a  life  interest.  These  views  have  been 
adopted  in  the  case  of  Clayton  v.  Lowe  (I), 
mrhich  follows  Doe  v.  Sparrow  (2),  a  case 
-very  similar  to  it.  These  are  the  only 
cases  directly  in  point,  but  there  are  other 
cases  which  have  a  bearing  on  the  subject. 
In  GaUand  v.  Leonard  (3),  Da  Costa  v. 
Aim*  (4),  and  Home  v.  Pillana  (5),  the  fund 
-vras  given  to  A.  for  life,  or  a  limited  period, 
^with  remainder  to  B.  in  fee,  with  a  gift 
over,  in  case  of  the  death  of  B.  without 
leaving  children ;  and  it  was  held  that  the 
^words  ''  in  case  of  the  death  of  B."  were 
to  be  referred  to  the  lifetime  of  the  tenant 
for  life ;  or,  in  other  words,  the  expression 
*'  in  the  lifetime  of  the  tenant  for  life"  was 
supplied.  They  also  referred  to  Clarke  v. 
I^tibboek  (6). 

Mr.  RusseUf  for  the  town  council  of 
Manchester. 

Mr.  Chandiesi  and  Mr.  TweUs,  for 
Sdward  Watson,  the  infant. 

Knight  Bruce,  V.C. — In  this  will,  the 
xirords  in  the  former  part,  which  import  a 
^ft  of  the  absolute  interest  to  the  children, 
^re  cut  down  by  a  gift  over,  both  in  the 
«vent  of  their  leaving  children  and  their 
'Kio%  leaving  children.  The  question  is  this : 
^xn  I  warranted,  under  these  circumstances, 
u  introducing  the  words  "  in  my  lifetime" 
Sn  the  latter  part  of  the  will  ?  I  think  that 
!I  am  not.  At  the  saiAe  time,  I  will  readily 
9end  a  case  for  the  opinion  of  a  court  of 
Xaw. 

Mr,  Chandless  referred  his  Honour  to 
9ome  observations  of  Mr.  Jarman,  on  the 
^:ase  of  Clayton  v.  Lowe^  which  concluded 
"^tk — *^  It  would  be  unsafe  to  rely  on  this 
^:ase  as  a  deliberate  adjudication  in  sup- 
;port  of  so  doubtful  a  principle" — 2  Jar- 
-main  on  ^Ob,  691. 

Knight  Bruce,  Y.C.  said,  that  he  must 
Tepeat,  that  he  could  not  insert  the  words 
required  without  the  authority  of  a  court 
of  law ;  but  that  he  wished  that  he  could 

(1)  5  B.  ft  Aid.  686. 

(2)  IS  EmI,  859. 
(8)  1  Swaott  161. 

(4)  8iUiu.860;t.c5LawJ.Rep.  Chane.161. 

(5)  2  My],  ft  K.  16;  I.  c.  4  Law  J.  Rep.  (n  s.) 
Cha&e.2. 

(6)  1  Toil,  ft  C.  C.C.  492. 

New  Sbriis,  XIX.— Chamc. 


give  the  fund  to  the  plaintiffs,  and  that,  to 
enable  him  to  do  so,  they  would  take  the 
opinion  of  a  court  of  law. 

The  following  order  was  made  :— 

The  plaintiffs  undertaking  to  make  all 
the  children  of  the  plaintiffs  parties  to  the 
suit,  and  to  bring  on  the  cause  for  hear- 
ing, and  to  obtain  a  decree  for  the  specific 
performance  of  the  contract,  the  town  coun- 
cil to  pay  the  principal  and  one-seventh 
of  the  interest  since  1846  into  court,  and 
to  pay  the  residue  of  the  interest  to  the 
plaintiffs,  unless  the  plaintiffs  should  take 
the  case  to  a  court  of  common  law. 


^RANKEN  V.  THE  EAST  AND  WEST 
M.R.      J        INDIA  DOCKS  AND  BiaMINO- 
DeC.  19.    j        HAM      JUNCTION      RAILWAY 
V.      COMPANY. 

Railway  Company — Lands  Clauses  Con- 
solidation Act — Mortgagee — Time  limited 
for  Payment  of  Mortgage  Money — Compen- 
sation— Right  of  Entry  on  Lands-^-Injune- 
tion. 

A  railway  company  having  notice  thai 
certain  lands  required  for  the  purposes  of  the 
railway  were  mortgaged,  and  that  the  mort- 
gage money  could  not  be  paid  off  until  March 
1851,  paid  the  purchase-money  into  courts 
upon  a  valuation,  to  the  credit  of  the  mortgagor^ 
and  entered  upon  the  lands  without  any  com- 
munication to  or  negotiation  with  the  mort- 
gagees : — Held,  that  the  company  not  having 
provided  for  the  expenses  of  reinvestment  or 
for  the  costs  of  the  mortgagees,  or  any  com- 
pensation for  the  difference  of  interest,  had 
wrongfully  taken  possession  of  the  lands^ 
and  an  injunction  was  granted  to  restrain 
them  from  prosecuting  the  works  of  the  rait- 
way  upon  the  lands  mortgaged. 

This  was  a  motion  that  the  defendants, 
their  servants,  &c.  might  be  restrained 
from  keeping  possession  of  certain  land 
and  premises  in  Camden  Town,  or  any 
part  thereof,  and  from  further  pulling  down 
or  demolishing  the  messuage  hereon  erect- 
ed, and  from  prosecuting  the  works  of  the 
intended  railway  upon  the  land  and  pre- 
mises, until  the  value  of  the  rights  and 
interests  of  the  plaintiffs  had  been  ascer- 
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tained,  and  payment  made  or  secured  to 
the  plaintiffs  as  required  by  the  company's 
respective  acts  of  parliament. 

The  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company 
was  incorporated  by  the  9  &  10  Vict. 
€•  occxcvi,  and  the  Companies  Clauses 
Consolidation  Act,  8  Vict.  c.  16,  the  Lands 
Clauses  Consolidation  Act,  8  Vict.  c.  18, 
and  the  Railways  Clauses  Consolidation 
Act,  8  Vict.  c.  20,  were  incorporated  with 
it;  and  the  company  was  empowered  to 
enter  upon,  take  and  use  such  lands  as 
should  be  necessary  for  the  undertaking. 

On  the  11th  of  January  1833  a  lease  of 
the  premises  in  question  had  been  granted 
to  Richard  Hardy  for  a  term  of  ninety-six 
years  from  the  25th  of  December  1842,  at 
a  ground-rent  of  9/.,  and  on  the  10th  of 
Mfurch  1848  he  assigned  them  to  Messrs. 
Ranken  &  Inglis,  by  way  of  mortgage  to 
secure  the  repayment  of  the  sum  of  700/. 
and  interest ;  and  by  the  mortgage  deed  it 
was  provided  that  so  long  as  Mr.  Hardy 
should  insure  the  premises  from  fire,  and 
pay  the  interest  upon  the  mortgage  money, 
and  also  the  rent  of  9/.,  and  observe  the 
covenants  and  conditions  of  the  lease, 
M^Msrs  Ranken  &  Inglis  should  not  re- 
quire payment  of  the  mortgage  money  until 
die  5th  of  March  1851,  nor  commence  or 
inatitute  any  proceedings  either  at  law 
or  in  equity  to  enforce  the  payment  thereof, 
ox  to  sell  or  obtain  possession  of  the  said 
piemises,  or  to  foreclose  the  equity  of  re- 
demption thereof.  The  interest  upon  the 
mortgage  had  been  regularly  paid  by  Mr. 
Hardy, 

The  company  required  the  premises  com- 
prised in  the  lease  to  Mr.  Hardy  for  the 
purposes  of  their  undertaking,  and  on  the 
9th  of  March  1849  Mr.  Hardy,  in  pur- 
suance of  a  notice  from  the  ndlway  com- 
pany, delivered  in  particulars  of  his  claim, 
which,  among  other  things,  stated  that  the 
premises  were  in  mortgage  to  Charles  Ran- 
ken and  Charles  Inglis,  and  he  claimed 
1,865/.  for  value,  and  170/.  for  compensa- 
tion for  injury. 

By  the  Lands  Clauses  Consolidation 
Act,  1845,  8  Vict.  c.  18.  ss.  108,  109, 
110,  111,  112,  lis,  114,  provision  is 
made  respecting  the  rights  of  mortgagees 
of  lands  to  be  taken  by  railway  companies 
for  the  purposes  of  Uieir  several  under- 


takings, and  it  was  insisted  that,  upon 
receiving  the  claim,  it  was  the  duty  of  the 
railway  company,  before  taking  possession 
or  entering  upon  the  lands  in  mortgage  to 
the  plaintifis,  to  have  treated  with  Messrs. 
Ranken  &  Inglis  for  the  purchase  of  their 
interests,  and  for  the  compensation  to  be 
made  to  them  in  respect  thereof;  but  that 
they  neglected  to  treat  with  the  plaintiffs, 
or  to  make  any  communication  to  them 
respecting  the  premises,  but  the  com- 
pany's surveyor  sent  to  the  surveyor  of 
Mr.  Hardy  an  agreement,  dated  the  4th  of 
June  1849,  for  his  signature.  It  stated 
that  R.  Hardy  agreed  to  sell  free  fi^m  all 
incumbrances,  except  ground-rent,  all  his 
estate  and  interest  in  the  premises  upon 
the  terms  that  the  company  should  pay 
to  R.  Hardy  before  the  11th  of  August 
then  next,  or  at  any  prior  time  that  diey 
might  think  fit,  the  sum  of  1,2001.  for  the 
value  of  his  estate  and  interest  in  the 
hereditaments,  and  for  compensation ;  and 
in  lieu  of  all  rights,  claims  and  interests 
which  he  had  or  might  have  under  the 
act  of  parliament,  or  otherwise.  It  then 
stipulated  that  Mr.  Hardy,  at  the  coats  of 
the  company,  should  make  a  good  market- 
able title,  and  also  convey  the  pzemiaes  by 
all  proper  parties  to  the  company,  or  as 
they  should  direct.  It  also  stipulated 
that  possession  should  be  given  to  the  com^ 
pany  on  payment  of  the  purchaae-money, 
but  if  the  completion  of  the  purchase  was 
delayed,  possession  was  to  be  given  to  the 
company  upon  depositing  the  amount  of 
the  purchase-money  in  the  banking  house 
of  Messrs.  Glyn  &  Co.,  at  the  sole  risk 
of  the  ndlway  company,  in  the  joint  names 
of  one  of  the  directors  sxid  R.  Hardy. 

Mr.  Hardy's  surveyor  refused  to  sign 
this  agreement,  and  sent  it  to  Mr.  Hardy's 
solicitor,  who  was  also  the  solicitor  of  tht 
mortgagees ;  and  he  apprised  the  solicitor 
of  the  company  that  Mr.  Hardy  was  not 
in  a  condition  to  sell  the  premisea  free 
from  incumbrances,  and  that  a  treaty  muat 
be  made  with  the  mortgagees,  and  at  the 
same  time  gave  them  notice  that  any  at- 
tempt to  take  possession  would  be  resisted. 

The  ndlway  company  took  no  notice  of 
this  letter,  but  they  sent  to  Ifr.  Hardy's 
solicitor  a  bond,  dated  the  17th  of  Novem- 
ber 1849,  under  the  seal  of  the  railway 
company,  and  under  the  handa  and  aeals 
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of  Jolm  Scott  and  Alejcander  Beattie,  as 
smetiea,    which   recited    that    the    com- 
pany was  desbons  of  entering  upon  the 
lands  required  to  he  purchased  in  pur- 
auance  of  the  act,   and  that  no    agree- 
ment had    heen    come    to   hetween    the 
company    and    R.  Hardy    for   the    pur- 
chase of  his  interest,  and  that  no  award 
liad  been  made,  or  verdict  given,  for  the 
purchase-money  to  be  paid  by  the  com- 
pany to  R.  Hardy,  for  his  interest,  or  for 
compensation  for  the  damage  to  he  sustain- 
ed by  severance  or  otherwise ;  and  that  R. 
Hardy  did  not  consent  to  such  entry  and 
uaer  of  the  said  lands,  and  that  the  com- 
pany,   on  the  17th  of  November   1849, 
deposited  in  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  Accoun- 
tant General  of  the  Court  of  Chancery, 
«nd  to  his  account  there   "  ex  parte  the 
£aat  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company,  to  the  credit 
of  R.  Hardy,**  the  sum  of  1,080/.,  the  same 
l>eing  the  value  of  his  interest  in  the  lands 
«nd  premises,  and  for  compensation  for 
injury  or  damage,   as   determined  by  a 
practical  surveyor,  appointed  by  T.  J.  Ar- 
tiold,  a  metropolitan  police  magistrate,  and 
^liat  the  said  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company, 
^nd  J.  Scott  and  A.  Beattie,  who  had  been 
approved  of  by  the  said  T.  J.  Arnold,  as 
^:ufficient  sureties,  had  also  entered  into  the 
^boTO  bond.  And  the  bond  was  conditioned 
^o  be  void  if  the  company  or  their  succes- 
^ora  should  pay  to  R.  Hardy,  his  heirs, 
^ocecutors  or  administrators,  or  deposit  in 
^he  Bank  of  England,  for  the  benefit  of  the 
;|3arties  interested  in  the  said  lands,  under 
^be  provisions  of  the  recited  act,  all  such 
J>urcba8e  or  compensation  money  as  should 
\>y  the  Lands  Clauses  Consolidation  Act, 
\>e  determined  to  be  payable  by  the  said 
^^ompany  in  respect  of  the  estate  and  in- 
^^reat  which,   under    the  powers   of  the 
^aid  acts,  or  either  of  them,  or  otherwise, 
^he  said  R.  Hardy  might  be  legally  en- 
'^tled  or  enabled  to  sell  and  convey  to  the 
^aid  company  of  and  in  the  said  lands  so 
^:o  be  entered  upon  by  the  said  company, 
together  witb  interest  thereon  at  the  rate  of 
<SI.  per  cent,  per  annum,  from  the  time  of 
entering  upon  such  lands  and  heredita- 
^Kneitts,  until  such  purchase-money  or  com- 
pensation should  be  paid  or  deposited. 


On  the  Srd  of  December  1849  the  com* 
pany  took  possession  of  the  premises, 
without  any  notice  to  Messrs.  Ranken  and 
Inglis,  the  mortgagees,  and  proceeded  to 
pull  down  the  messuage;  and  upon  the 
13th  of  December  1849  this  bill  was  filed 
against  the  company  and  against  T.  Tyr- 
rell, their  solicitor,  charging  that  the  rail* 
way  company  had  full  knowledge  that  the 
plaintifib  were  the  mortgagees  long  before 
the  date  of  the  bond ;  that  the  recitals  in 
the  bond '  were,  to  a  considerable  extent, 
untrue ;  that  T.  Tyrrell,  as  the  solicitor  of 
the  company,  had  received  various  letters, 
from  wldch  it  appeared  that  the  plaintifiBi 
were  mortgagees;  that  he  communicated 
them  to  the  directors  of  the  company  be« 
fore  the  entry  upon  the  land,  and  that  he 
was  a  proper  party  to  the  suit,  and  praying 
for  the  injunction  now  sought  to  be  ob- 
tained ;  at  the  same  time  offering  to  join 
in  any  proceeding  and  inquiry  to  asceitain 
the  amount  payable  to  the  mortgagees  by 
the  company. 

Mr,  Turner  and  Mr.  Gkuse, — ^The  in- 
terest of  the  mortgagees  has  been  whoUy 
lost  sight  of  by  the  company.  Notwith- 
standing the  114th  section  of  the  Limds 
Clauses  Consolidation  Act,  nothing  has 
been  paid  for  the  expenses  of  reinvest- 
ment, or  for  costs,  neither  has  any  com- 
pensation been  made  for  the  difference 
between  5/.  and  3^.  per  cent,  interest.  The 
defendants  insisted  that  there  had  been 
acquiescence  on  the  part  of  the  mortgagees 
in  the  proceedings,  but  this  bill  was  filed 
as  soon  as  possible  after  possession  was 
taken.  The  house  has  been  taken  down ; 
the  injunction,  therefore,  which  is  asked 
for,  is,  to  restrain  the  company  from  pro- 
secuting their  works. 

Mr,  Walpole  and  Mr.  HetherinpUm*'^ 
The  company  is  charged  with  not  having 
made  a  complete  contract,  but  it  was  em- 
powered by  the  6th  and  7th  sections  of 
the  Lands  Clauses  Consolidation  Act,  to 
purchase  lands,  even  from  persons  under 
disability.  Before  any  contract  is  made, 
companies  have  a  power  to  enter  on  the 
lands  upon  paying  the  purchase-money  into 
court.  Companies  now  deal  with  persons 
in  possession  of  the  property  required,  and 
the  course  here  followed  has  been,  as  the 
affidavits  state,  according  to   the   usage 


156 


COURTS  OF  CHANCERY : 


[NkwJ 


of  railway  companies  in  similar  cases.  The 
114Ui  section  of  the  same  act  was  only  in 
force  untfl  payment  or  tender  of  the  pur- 
chase-money ;    it  had   no  application  to 
mortgagees,  who  were  not  entitled  to  pos- 
session of  the  lands  in  consequence  of  a 
de&ult  of  the   mortgagor.     Neidier  the 
108th  nor  114th  sections  could  overrule 
the  6th  and  7th  sections.     The  solicitor  of 
the  mortgagor  was  also  the  solicitor  for  the 
mortgagees ;  he  never  undertook  to  com- 
plete the  contract  for  the  mortgagor ;  the 
company,   therefore,   was   forced   to  take 
possession  under  the  S4th  and  85th  sections 
of  the  act,  by  paying  fiill  compensation 
into  court,  which  is  for  the  satis^urtion  of 
all  parties  interested,  who  have  an  interest 
in  the  land.      Even   assuming  that  fhe 
company  have  made  any  mistake,   they 
have  now  complied  with  the  provisions  of 
the  act,  and  the  plaintiffs  have  no  right  to 
the  injunction  asked — WMey  v.  the  South- 
Eastern  Railway  Company  (1). 
Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. — ^It  would 
have  been  a  satisfaction  to  me  if  the  parties 
could  have  settled  this  question,  but  as 
they  require  my  opinion,  I  feel  bound  to 
give  it.  It  is  clear  from  the  provisions  in 
die  mortgage-deed,  that  as  the  interest 
has  been  Utherto  duly  paid,  the  mort- 
gagees have  not  a  right  to  take  possession. 
The  railway  company,  in  their  proceed- 
ings, knowing  of  the  mortgage,  have  thought 
fit,  according  to  the  power  given  to  them 
by  the  act  of  parliajnent,  8  Vict.  c.  18. 
to  treat  with  the  mortgagor,  and  with  the 
party  in  possession,  without  any  regard  at 
all  to  the  mortgagees ;  I  am  not  prepared 
to  say  that  they  had  not  a  right  to  do  so, 
but  exercising  that  right,  they  must  be 
subject  to  all  the  consequences  which  may 
arise  from  their  not  having  done  something 
else,  which  is  requisite  to  their  right  to 
obtain  possession,  or  to  deal  with  this  pro- 
perty as  their  own.  They  endeavoured  to 
come  to  an  agreement  with  the  mortgagor, 
and  they  had  a  perfect  right,  as  I  conceive, 
to  do  so  ;  but  they  were  not  acting  accord- 
ing to  that  which  was  for  their  own  interest, 
if  they  thought  fit  to  do  so,  without  taking 

(1)  1  Hall  &  Twellfl,  56;  s.  c.  1  Mac.  &  Gor. 
58;  18  Law  J.  Rep.  (n.i.)  Chane.  201. 


some  care  that  die  mortgagees*  n 

was  also  provided  for.    They  had  a  p 

right  to  deal  with  the  mortgagor,  a 

they  thought  fit,  they  might  reqah 

mortgagor  to  settle  anything  that  1 

be  settled  between  the  mortgagor  and 
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mortgagees.      In  consequence  of  tlu 

mortgagor,  it  seems,  declined  to  oo 

an  agreement  with  the  company,  or  di 

it  so  long  that  they  thought  fit  to  p 
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as   they  say,  imder  8  Vict.  c.  18. 

and   having    ascertained   in   the    n 

mentioned  in  the  affidavits  what  W3 
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to  the  account  of  the  mortgagees,  1 

the  account  of  the  mortgagor,  a  m 

money   which   by   the    proceedings 
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value  of  the  land.     The  mortgagees 

ing  their  interest  altogether  neglected 

filed  this  bill,  and  possession  havii 

tually  been  taken,  what  they  now 

is  that  the  railway  company,  who 
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over  the  cases  of  common  mortgagee 
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money,  or  of  part  thereof,  at  a  time 
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''  the  promoters  of  the  undertakinj 

pay  to  such  mortgagee,  in  addition 

sum  which  shall  have  been  so  pe 

all  such  costs  and  expenses  as  sd 
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investment  of  the  sum  so  paid  off,  such 
costs,  in  case   of  difference,  to  be  taxed, 
and  payment  thereof  enforced  in  the  man- 
ner herein  provided  with -respect  to  the 
costs  of  conveyances ;  and  if  the  rate  of  in- 
terest secured  by  such  mortgage  be  higher 
than  at  the  time  of  the  same  being  so  paid 
off  can  reasonably  be  expected  to  be  ob- 
tuned  on  reinvesting  the   same,  regard 
being  had  to  the  then  current  rate  of  inter- 
est, such  mortgagee  shall  be  entitled  to 
receive  from  the  promoters  of  the  under- 
taking, in  addition  to  the  principal  and 
interest  hereinbefore  provided  for,  compen- 
sation in  respect  of  the  loss  to  be  sustained 
by  him  by  reason  of  his  mortgage-money 
being  so  prematurely  paid  off,  the  amount 
of  such  compensation  to  be  ascertained,  in 
case  of  difference,  as  in  other  cases  of  dis- 
puted compensation."     I  do  not  find  that 
anything  of  the   sort  has  been  done,  or 
sttempted.     No  treaty  has  been  entered 
into,  no  offer  to  pay  what  shall  be  expend- 
ed in  reinvestment,  no  attempt  to  ascertain 
what  is  due  for  compensation  in  conse- 
quence of  the  difference  between  the  inter- 
est to  be  received  when  the  reinvestment  is 
made,  and  the  interest  which  is  reserved 
by  the  mortgage  deed.     Then  comes  the 
final  clause  in  this  section,  which  says, 
*'And  until  payment  or  tender  of   such 
compensation  as  aforesaid,  the  promoters 
of  the  undertaking  shall  not  be  entitled 
as  against  such  mortgagee  to  possession 
of  the  mortgaged  lands  under  die  provi- 
sion hereinbefore  contained.''     I  have  not 
read  any  clause  in   these  acts  of  parlia- 
ment of   less    ambiguous   interpretation. 
Having  been  forbidden  to  do  this,  what 
has  been  done?     The  company  has  paid 
into    court,  in   the   name   of  the   mort- 
gagor, a  sum  of  money  equal  to  the  value 
of  the  land,  providing  nothing  for  the  ex- 
pense  of  reinvestment,   nothing  for  any 
other  costs,  and  nothing  for  compensation 
in  respect  of  the  difference  of  interest.     I 
am  clearly  of  opinion  that  this  possession 
was  wrongfully  taken ;  but  the  question  is 
what  I  am  now  to  do,  and  I  think  I  am 
not  doing  anything  contrary  to  what  this 
Court  has  done  in  such  cases  if  I  grant  an 
injunction  to  prevent  the  company  from 
dealing  with  the  land  as  they  intend  to 
do  for  their  own  purposes.     I  remember 
a  case  before  Lord  Cottenham,  in  which  a 


bill  was  filed  to  prevent  a  bridge  being 
made  over  a  poor  man's  cottage.  It  was 
no  sooner  known  that  an  application 
was  to  be  made  to  the  Court,  than  the 
company  built  the  bridge  over  the  cot- 
tage in  the  course  of  the  night,  and  when 
the  motion  was  made  the  next  morning, 
they  said  ''You  are  too  late,  the  bridge 
is  built,  and  the  Court  cannot  interfere ;" 
but  his  Lordship  said,  though  I  cannot 
prevent  you  from  building  the  bridge,  as 
it  is  built,  still  I  can  grant  an  injunction 
to  prevent  your  using  it ;  he  did  grant  the 
injunction,  and  the  poor  man  had  his 
compensation.  This  Court  does  not  ad- 
here so  formally  to  the  fact  of  possession 
but  that  it  takes  care  to  mould  its  orders 
in  such  a  manner  that  justice  may  be  done. 
As  I  am  called  upon  to  decide  this 
most  foolish  contest,  I  cannot  refuse  to 
compel  obedience  to  an  act  of  parliament 
which  seems  perfectly  plain.  There  are 
means  to  do  justice  between  the  parties, 
and  to  talk  of  this  fund  being  in  court, 
which  is  just  the  value  of  the  land,  with- 
out any  amount  for  the  costs  of  reinvestment 
and  the  other  costs,  it  not  even  standing 
in  the  name  of  the  persons  who  will  be 
entitled  to  it,  is  a  mockery.  I  am  sur- 
prised at  the  course  adopted  by  the  defen- 
dants, who  in  their  afiidavits  say,  that  the 
course  adopted  is  according  to  the  usage 
of  railway  companies,  and  that  the  like  has 
been  done  by  railway  companies  on  other 
occasions ;  but  to  introduce  such  statements 
into  an  affidavit  to  endeavour  to  infiuence 
the  Court  in  matters  especially  of  this  kind 
is  a  gratuitous  absurdity.  The  plaintiffs 
are  entitled  to  an  injimction  to  restrain  the 
company  from  prosecuting  the  works  of 
the  railway  upon  the  premises  in  mortgage. 


K.  Bruce,  V.C")      „„,,„^  «„*^„„ 

J         .L  >        SHALE  V,  GRAVES. 

Administration  of  Estate — Execuior — 
Goodwill  of  a  Profession. 

A,  a  surgeon  dentist,  carrying  on  his  pro^ 
fession  at  a  house  held  hy  him  as  tenant  from 
year  to  year  in  the  toum  of  H,  died,  having 
appointed  B,  his  widow,  his  executrix,  who 
alone  proved  the  wiU.  Within  a  few  days 
after  A*s  death,  two  agreements  were  entered 
into  between  B.  and  C,  a  surgeon  dentist,  in 
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which  B.  watrdescribed  as  one  of  the  exeeu* 
ton  of  Ay  the  effect  of  which  woe  thai  C, 
should  give  B.  5001.  for  the  goodwiU  of  the 
business  of  Ay  and  the  advantage  of  being 
introduced  to  the  patients  of  Ay  and  take 
A*s.  houscy  and  purchase  his  fumUwre  and 
surgical  instruments  at  a  certain  price.  Evi^ 
dence  was  entered  into  on  B*s  behalf  that 
the  agreement  as  to  the  500L  was  not  entered 
into  bg  C.  in  the  character  of  executrixy  and 
that  it  was  the  intention  of  the  parties  that 
that  sum  should  be  paid  to  hery  for  her  own 
benefit y  as  the  price  of  her  personal  influence 
with  the  patients  of  A.  and  her  personal 
exertions  m  introducing  them  to  C.  The 
Master  having  found  that  the  whole  of  the 
5001.  belonged  to  By — Heldy  on  excepUonSy 
that  the  whole  or  a  part  of  the  500^.  be^ 
longed  to  the  estate  of  A;  and  it  was  referred 
back  to  the  Master  to  review  his  report,  with 
this  declaration. 

This  was  a  creditors*  suit,  instituted  for 
the  administration  of  the  estate  of  H.  S. 
Graves,  against  Mary  Graves,  his  widow 
and  executrix.  The  Master,  in  his  report, 
made  in  pursuance  of  the  usual  decree,  had 
charged  Mrs.  Graves  with  certain  sums, 
which  she  admitted  to  be  due  from  her. 
Exceptions  were  taken  to  the  report  by 
the  plaintiff,  on  the  ground  that  the  Master 
had  not  charged  Mrs.  Graves  with  the  sum 
of  500/.,  which  the  plaintiff  insisted  ought 
to  have  been  found  due  from  her,  under 
the  following  circumstances  >-— 

Mr.  Graves  carried  on  the  profession  of 
a  surgeon  *  dentist  at  a  leasehold  house, 
occupied  by  him  as  tenant  from  year  to 
year  at  a  rack  rent,  situated  in  Clare  Place 
in  Hali£uc.  Mr.  Crraves,  by  his  will,  ap- 
pointed Mrs.  Graves  and  Mr.  Newton  his 
executrix  and  executor,  and  died  on  the 
llth  of  December  1847,  and  Mrs.  Graves 
alone  proved  the  will. 

On  the  13th  of  December  1847  the  fol- 
lowing circular  was  issued  by  Mrs.  Graves : 
— "  The  executors  of  the  late  Mr.  H.  S. 
Graves,  surgeon  dentist,  beg  to  inform  his 
friends  and  die  public,  that  his  widow  hopes 
to  be  enabled  to  make  satisfactory  arrange- 
ments for  completing  the  work  in  hand, 
and  carrying  on  the  business  in  connexion 
with  some  competent  member  of  the  pro- 
fession." 

On  the  1 7th  of  December  the  same  cir- 


cular was  issued  with  the  following  post- 
script :  — "  Till  the  above  arrangements 
can  be  effected,  the  executors  beg  to  inform 
the  public  that  a  late  friend  and  assistant 
of  Mr.  Ghraves  (now  resident  in  London) 
will  be  here  in  Uie  early  part  of  next  week 
to  attend  to  the  practice." 

On  the  24th  of  December  the  following 
agreement  was  executed  by  Mrs*  Ghraves 
and  Mr.  Parsons : — "  Memorandum  of  an 
agreement  made  between  Mary  Graves,  of 
HalifEOL,  widow,  and  one  of  the  executors  of 
H.  S.  Graves,  late  of  Halifiuc  aforesaid, 
surgeon  dentist,  of  the  one  part,  and  J.  H. 
Parsons,  of  &c.,  of  the  other  part.  H.  S* 
Graves  having  lately  died,  and  the  said  J. 
H.  Parsons  being  wishfril  to  begin  businesa 
at  Halifax,  hereby  agrees  to  give  to  the 
said  M.  Graves  for  the  goodwill  of  the  buai- 
ness  of  her  late  husband  the  sum  of  lOOL 
per  annum  for  the  term  of  five  years,  whidk 
term  to  commence  on  the  1st  day  of  Janu- 
ary next ;  and  the  said  annuity  of  100/.  to 
be  paid  by  half-yearly  instalments  on  the 
1st  day  of  January  and  the  1st  day  of  July 
in  each  year  during  the  said  term— the  first 
half-yearly  payment  to  be  made  on  the 
1st  day  of  Jidy  next.  The  said  J.  H. 
Parsons  further  agrees  to  pay  to  the  said 
M.  Graves  the  sum  of  100/.  for  the  value 
of  the  instruments  and  stock  in  trade  lately 
belonging  to  the  said  H.  S.  Graves,  and 
also  such  sum  for  the  value  of  the  furni- 
ture in  the  house  of  business  of  the  said 
H.  S.  Graves  at  Halifax  as  shall  be  deter- 
mined by  a  competent  person  to  be  selected 
by  the  said  M.  Ghraves  to  value  the  same, 
the  said  simi  of  100/.  and  the  said  value  of 
the  furniture  to  be  paid  on  or  before  the 
1st  day  of  February  next — ^the  said  an- 
nuity of  100/.  to  be  secured  on  the  pro- 
perty of  the  said  J.  H.  Parsons  to  which 
he  is  entitled  under  his  fitther's  will,  the 
expense  of  which  security  to  be  paid  by 
him.  A  proper  deed  or  agreement  in 
accordance  with  these  presents  to  be  drawn 
up  at  the  joint  expense  of  the  parties  hereto^ 
and  executed  by  them  as  soon  as  the  same 
can  be  prepared." 

To  this  was  added  a  memorandum,  signed 
by  Mrs.  Graves,  ''  Agreed  to  by  me  with 
the  understanding  that  in  case  of  my  death 
before  the  expiration  of  five  jrears,  the 
annuity  to  be  payable  to  my  heirs,  execu- 
tors, administrators  and  assigns." 
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On  the  SOih  of  December  another  cir- 
cvlir  waa  issued  by  Mrs.  Graves,  which 
was  as  follows: — ''Mrs.  Graves  begs  to 
announce  to  the  inhabitants  of  Hali£u: 
and  its  nei^bourhood  that  Mr.  Parsons  is 
the  successor  of  her  late  husband.  His 
high  testimonials  and  the  advantages  neces- 
sanly  resulting  fix>m  many  years'  practice^ 
willy  she  confidently  hopes,  prove  satisfac- 
tory to  those  who  may  require  his  profes- 
aional  aid.  Mrs.  Graves  feels  gratdul  for 
the  patronage  so  liberally  extended  to  her 
late  husband,  and  solicits  the  continuance 
of  it  to  his  successor." 

On  the  Ist  of  January  1 848  a  more  formal 
inatrument  was  executed  by  Mrs.  Graves 
and  Mr.  Parsons.  The  commencement 
and  recitals  were  as  follows  : — "  Articles 
of  agreement  made,  &c.  between  M.  Graves, 
of  &C.,  widow,  and  one  of  the  executors  of 
the  last  will  and  testament  of  H .  S.  Graves, 
late  of  Halifiix  aforesaid,  surgeon  dentist, 
deceased,  of  the  one  part,  and  J.  H.  Par- 
sons, of  &c.,  surgeon  dentist,  of  the  other 
part.  Whereas  the  said  H.  S.  Graves, 
-who  died  on  or  about  the  1 1th  day  of  De- 
cembcsr  last,  during  his  lifetime  and  up  to 
bia  death  carried  on  and  exercised  his  pro- 
fession or  business  of  a  surgeon  dentist  at 
Halifisx,  and  for  that  purpose  occupied 
a  house  situate  in  Clare  Place,  in  Hali£Euc 
aforesaid.  And  whereas  the  said  J.  H. 
Paraona  being  desirous  of  commencing 
liuainess  at  Halifax  aforesaid  as  a  surgeon 
dentiat  and  of  being  the  successor  of  the 
aaid  H.  8.  Graves, -firom  the  advantage 
that  would  thereby  accrue  to  him  in  his 
business,  lately  agreed  with  the  said  M. 
Graves  to  pay  to  her  for  the  goodwill  of  the 
said  business  of  the  said  H.  S.  Graves,  and 
for  the  advantage  of  an  introduction  to 
the  patients  of  the  said  H.  S.  Graves  the 
sum  of  500/.,  to  be  paid  by  half-yearly 
instalments  of  50/.  each  on  the  days  here- 
inafter mentioned,  and  which  sum,  with 
any  interest  due  in  respect  thereof,  was 
agreed  should  be  secured  on  a  sufficient 
mortgage  to  the  satisfoction  of  the  said  M. 
Graves ;  and  that  the  said  J.  H.  Parsons 
also  agreed  with  the  said  M.  Graves  to 
take  the  surgioal  instruments  and  stock  in 
trade  of  the  said  H.  S.  Graves,  and  also 
certain  articles  of  furniture  in  his  house  of 
business  in  Clare  Place  aforesaid,  at  a 
valuation,  to  be  paid  for  within  one  month 


after  such  valuation,  and  also  would  take 
such  house  from  the  1  st  day  of  January  inat.9 
for  the  residue  of  the  term  and  inteseat  of 
the  said  H.  S.  Graves  therein ;  and  that 
the  business  in  hand  at  the  time  of  the 
death  of  the  said  H.  S.  Graves  should  be 
completed  by  the  said  J.  H.  Parsons  at  his 
own  expense,  for  the  sole  benefit  of  the 
said  M.  Graves.  And  whereas  the  said  M. 
Graves  agreed  to  the  said  terms,  and,  in 
performance  of  the  said  agreement  on  her 
part,  hath  introduced  the  said  J.  H.  Parsons 
to  the  patients  of  the  said  H.  S.  Graves  by 
circulars  and  advertisements  (approved  of 
by  the  said  J.  H.  Parsons),  and  hath  other- 
wise used  her  endeavours  to  promote  the 
interests  of  the  said  J.  H.  Parsons,  and  to 
enable  him  to  succeed  in  obtaining  the 
business  of  her  said  late  husband,  and  hath 
delivered  possession  of  the  said  house  of 
business,  surgical  instruments,  stock  in 
trade,  and  articles  of  furniture  to  him. 
And  whereas  the  said  J.  H.  Parsons,  in 
part  performance  of  the  said  agreement  on 
his  part,  hath  taken  the  said  surgical  instru- 
ments, stock  in  trade,  and  articles  of  furni- 
ture at  a  valuation,  and  such  valuation 
amounts  to  the  sum  of  150/. ;  and  that 
the  said  J.  H.  Parsons  hath  given  to  the 
said  M.  Graves  his  promissory  note  under 
his  hand,  payable  one  monUi  after  date 
for  securing  the  same.*'  The  deed  then 
contained  a  covenant,  on  the  part  of 
Mr.  Parsons,  for  the  payment  of  the  5001. 
by  ten  half-yearly  instalments.  The  deed 
then  contained  an  agreement,  on  the 
part  of  Mr.  Parsons,  to  take  the  house 
in  Clare  Place  for  the  residue  of  the  said 
term  and  interest  of  the  said  H.  S.  Graves, 
or  his  executors  therein,  and  to  pay  a  due 
proportion  of  the  accruing  rent,  and  all 
rent  thereafter  to  become  due,  and  to  in- 
demnify Mrs.  Graves  fitmi  all  claims  and 
demands,  costs,  and  expenses  to  be  there- 
after made  **  in  respect  of  the  said  house  or 
the  repairs  thereof  or  the  rents  or  taxes  for 
the  same,  and  also  in  respect  of  the  said 
business,  or  on  account  of  the  said  J.  H. 
Parsons  succeeding  to  the  same,  or  on 
account  of  the  said  M.  Graves  recommend- 
ing the  said  J.  H.  Parsons  to  the  patienta 
of  the  said  H.  S,  Graves,  or  otherwise  in. 
respect  of  the  said  business,  and  also  that 
he  would  not  in  any  way  in  the  said  bnab- 
ness  make  use  of  the  name  of  the  said  M. 
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Grayes  without  her  consent.*'  The  deed 
then  concluded  thus :  ''And  lastly  the  said 
J.  H.  Parsons  agrees  at  his  own  costs  to 
complete  all  such  business  as  the  said  H. 
S.  Graves  had  in  hand  at  the  time  of  his 
death,  and  to  pay  the  full  amount  received 
for  such  business  to  the  said  M.  Graves  for 
her  own  use,  as  soon  as  the  same  shall  be 
received ;  but  he  will  pay  the  amount  for 
such  business  to  the  said  M.  Graves,  whe- 
ther the  same  shall  be  received  by  him  or 
not,  not  later  than  the  1st  day  of  July 
next." 

This  was  the  case  made  by  the  plaintiff 
for  charging  Mrs.  Graves  with  the  500/. 

Mrs.  Graves  adduced,  in  answer,  the 
affidavits  of  a  clergyman  and  a  merchant 
residing  at  Halifax,  and  of  her  legal  adviser 
in  the  proceedings,  to  the  following  effect : 
— ^That  she  was  on  her  husband's  death 
left  in  destitute  circumstances;  that  her 
husband  had  been  much  respected,  and  that 
her  case  had  excited  great  commiseration 
in  Halifax ;  that  there  had  been  a  consul- 
tation of  her  friends  as  to  what  could  be 
done  for  her ;  that  it  had  been  intimated 
by  several  of  the  patients  of  Mr.  Grraves 
that  they  would  be  glad  to  continue  their 
support  to  Mrs.  Graves,  if  she  could  make 
arrangements  for  her  own  individual  and 
personal  benefit  for  caiT3dng  on  the  business 
by  means  of  an  assistant  or  otherwise ;  that 
at  first  it  had  been  determined  that  the 
business  should  be  carried  on  by  her,  by 
means  of  an  assistant,  but  that  it  had  after- 
wards been  considered  that  it  would  be  a 
better  course  that  the  business  should  be 
taken  off  her  hands  in  the  manner  carried 
out  in  the  agreement  with  Mr.  Parsons, 
and  that  the  dealings  with  Mr.  Parsons  had 
been  conducted  solely  with  a  view  to  the 
personal  and  individual  benefit  of  Mrs. 
Graves,  and  not  with  the  view  of  any  benefit 
to  the  estate  of  the  testator. 

Mr.  Parsons  also  made  an  affidavit,  con- 
taining the  following  statements :  — -  "  I 
entered  into  the  agreement  under  the  assu- 
rance and  belief  (and  I  would  not  have 
entered  into  any  such  agreement  except 
upon  such  assurance)  that  Mrs.  Graves,  in 
consideration  of  the  annuity,  would  and 
could,  from  her  personal  influence  with  the 
former  patients  of  the  testator,  induce  such 
patients  to  employ  me  as  successor  in  his 
business,  and  on  the  understanding  that  she 


should  continue  to  reside  for  a  time  at,  or 
in  the  immediate  neighbourhood  of,  Halifax,' 
with  the  view  of  securing  to  me  the  fiill 
benefit  of  the  agreement,  by  introducing 
me  to  such  patients,  and  by  her  persontd 
influence  wiUi  them  in  that  behalf.  I  say 
that,  from  the  introductions  of  Mrs.  Graves 
and  from  their  desire  personally  to  benefit 
her,  many  of  the  patients  of  the  testator 
have  employed  and  do  continue  to  employ 
me,  as  I  verily  believe,  on  the  understand- 
ing that  Mrs.  Graves  had  secured  to  herself 
personally,  and  for  her  own  exclusive 
benefit,  some  interest  or  advantage  in  or 
from  the  business  so  carried  on  by  me 
since  the  death  of  her  husband.  I  say  that 
requiring  a  house  in  which  to  carry  on  my 
business,  and  Mrs.  Graves  being  desirous 
of  giving  up  that  in  which  her  husband 
resided,  I  engaged  to  take  it  off  her  hands 
at  the  same  rent  her  husband  paid,  and  to 
relieve  her  from  liability  in  respect  of  rents 
and  covenants.  I  say  that,  according  to 
my  judgment  and  belief,  should  the  defen- 
dant  not  be  allowed  to  retain  the  sum  of 
500/.  for  her  own  individual  benefit,  and, 
in  consequence,  should  withdraw  her  in- 
fiuence  with  her  late  husband's  patients, 
my  business  may  be  very  seriously  da- 
maged, and  the  principal  object  I  had  in 
view  for  my  own  benefit  in  entering  into 
the  agreement  (the  securing  such  influence) 
will  be  frustrated  or  altogether  defeated, 
and,  in  that  event,  it  is  my  intention  to 
resist  the  fulfilment  of  my  said  agreement 
with  her  for  payment  of  the  annuity,  and 
thenceforth  to  withhold  payment  of  the 
same." 

Mr,  Russell  and  Mr.  Randell,  for  the 
exceptions,  contended  that  the  500/.  paid 
and  to  be  paid  by  Mr.  Parsons  belonged 
to  the  testator's  estate,  and  cited  fVorrai 
V.  Hand  {I) f  and  Chissum  v.  Deu>es(2). 

Mr.  Bacon  and  Mr.  Toller,  for  Mrs. 
Graves. — ^There  is  no  such  thing  as  the 
goodwill  of  a  profession.  The  case  of 
iVorral  v.  Hand  related  to  a  public-house, 
in  which  it  is  admitted  that  there  is  a  good- 
will, which  is  often  more  valuable  than 
the  house  itself.  There  is  no  reliance 
placed  on  the  personal  skill  of  the  indi- 
vidual that  may  keep  a  public-house,  and 

(1)  Peake's  N.P.C.  74. 

(2)  5  Rom.  29. 
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a  great  deal  depends  on  its  locality  and 
situation.  This  is  not  so  with  professions. 
A  reliance  is  placed  on  the  personal  skill 
of  those  who  exercise  professions,  and  the 
precise  locality  in  a  town  where  such  pro- 
fessions are  carried  on  is  immaterial.  If 
a  gentleman  who  has  carried  on  a  profes- 
sion dies,  his  executors  have  no  influence, 
which  is  capable  of  being  valued,  of  putting 
any  one  else  in  his  place.  Clients  and 
patients  choose  for  themselves.  That  the 
goodwill  of  a  profession  is  not  a  thing 
capable  of  having  a  value  assigned  to  it, 
has  been  recognized  by  authority — Farr 
V.  Pearce  (3),  and  Spicer  v.  JameSy  re- 
ported in  CoUyer  on  Partnership,  p.  104  (4). 
There  is  no  reason  to  doubt  the  substantial 
accuracy  of  Mr.  CoUyer's  report,  and  what 
was  there  reported  to  be  said  by  Sir  John 
Leach  is  not  inconsistent  with  the  decree. 
In  Lewis  v.  Langdon  (5),  it  was  decided 
that  the  executors  of  one  of  two  partners 
had  no  interest  in  a  goodwill  of  a  business. 
Chissum  V.  Dewes  is  no  authority,  as 
there  the  house,  with  what  was  called  the 
goodwill,  was  merely  sold  for  what  it  would 
fetch.  In  this  case  the  500/.  proceeds 
partly  from  the  personal  exertions  of  the 
defendant,  and  partly  from  the  commisera- 
tion felt  for  her,  and  the  disposition  of  the 
inhabitants  of  Halifax  to  befriend  her,  and 
no  part  of  it  arises  from  any  rights  existing 
in  her  in  the  character  of  executrix.  If 
she  had  abstained  from  doing  anything 
with  the  business  and  had  left  Halifax 
after  the  death  of  her  husband,  her  conduct 
could  not  have  been  in  any  degree  hn- 
peached,  which  would  have  been  the  case 
if  there  had  been  any  goodwill,  or  any 
rights  in  her  as  executrix  in  that  respect. 

Knight  Bruce,  V.C. — Whether  any 
complaint  could  or  could  not  have  been 
made  against  the  defendant  if  she  had  done 
nothing  with  respect  to  this  business,  I 

(»)  S  Mad.  78. 

(4)  In  the  report  of  Spicer  p.  James,  in  Mr. 
Collyer'a  book«  it  was  stated  that  the  bill  had  been 
dismissed.  In  the  coarse  of  the  argument  the  Re- 
gistrar's book  containing  the  decree  in  Spicer  v.. 
James  was  produced  in  court,  and  there  did  not 
appear  to  be  contained  in  it  anything  relating  to 
the  dismissal  of  the  bill  against  any  person. 

(5)  7  Sim.  421 ;  s.  c  4  Law  J.  Rep.  (n.s.)  Chanc. 
258. 
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need  not  say.  It  appears  that  she  has 
dealt  with  it.  With  great  deference  to  the 
Master  I  am  of  opinion  that,  either  the 
whole  or  a  part  of  the  500^.  must  be  con- 
sidered as  belonging  to  the  estate  of  the 
testator.  I  think  that  the  Master  must 
review  his  report,  with  a  declaration  that 
something  belongs  to  the  estate  of  the 
testator.  If  the  Master  should  allow  the 
defendant  something,  I  shall  agree  with 
him.  I  am  unable  to  accede  to  the  propo- 
sition that  no  part  belongs  to  the  testator's 
estate. 


n  re  the   Cambridge    and 

COLCHESTER  RAILWAY  COM- 
PANY. 

Ex  parte  Marsh, 

Company  —  Winding-up  Act,  1848  — 
Costs  against  Official  Manager, 

Under  an  order  for  winding  up  the  affairs 
of  a  company  under  the  Joint- Stock  Com" 
panics  Winding-up  Act,  1848,  certain  costs 
had  been  occasioned  to  alleged  contributories, 
in  attending  a  meeting  before  the  Master, 
which  had  become  inoperative  by  the  previous 
default  of  the  official  manager : — Held,  that 
neither  the  Master  nor  the  Court  had  juris- 
diction to  order  the  official  manager  person- 
ally to  pay  to  such  contributories  the  costs  of 
their  attendance. 

On  the  25th  of  May  1849,  an  order  was 
made  under  the  Joint-Stock  Companies 
Winding-up  Act,  1848  (1),  for  winding  up 
the  affairs  of  this  company,  upon  the  peti- 
tion of  one  Freeman.  The  first  meeting 
before  the  Master  to  whom  the  matter  was 
referred  was  held  on  the  1st  of  June  1849, 
when  the  Master  directed  advertisements 
to  be  published  of  a  meeting  for  the  ap- 
pointment of  an  official  manager,  and  that 
the  petitioner  should,  previously  to  such 
meeting,  prepare  and  leave  with  the  Master 
a  list  of  die  contributories  to  the  said  com- 
pany, and  that  a  copy  of  such  advertise- 
ment should  be  sent  by  post  to  each  con- 
tributory. The  petitioner  then  procured 
a  list  of  contributories  from  Mr.  Cooke, 
who  had  been  one  of  the  solicitors  to  the 

(1)  11  &  12  Vict.  c.  45. 
Y 
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company,  and  filed  the  same  in  the  Mas- 
ter's office.  On  the  18th  of  June  follow- 
ing, W.  C.  Spiller  was  appointed  official 
manager  of  the  company  ;  and  on  the  2nd 
of  July  he  sent  by  post  to  each  of  the  con- 
tributories  a  notice  that  his  name  was  in- 
cluded in  the  list,  and  also  of  the  time  and 
place  appointed  by  the  Master  for  settling 
such  list.  On  the  9th  of  July  following, 
the  meeting  was  held  for  setUing  the  list 
of  contributories,  and  an  objection  was 
then  taken  by  Samuel  C.  Marsh  and  other 
alleged  contributories,  who  had  entered 
their  appearances  before  the  Master,  that 
no  proper  list  of  the  contributories  had 
been  filed  in  the  Master's  office.  It  ap- 
peared that  the  list  of  contributories  which 
had  been  filed  was  prepared  and  verified 
by  Mr.  Cooke  and  not  by  the  official 
manager ;  but  on  the  objection  being  taken, 
the  official  manager  handed  in  to  the  Master 
a  list,  signed  by  himself,  and  alleged  to  be 
a  copy  of  the  one  prepared  by  Mr.  Cooke. 
The  Master  was  of  opinion  diat  there  was 
no  list  before  him  upon  which  he  could 
proceed,  and  that  the  alleged  contributo- 
ries who  had  entered  their  appearances  and 
had  appeared  before  him  were  entitled  to 
their  costs  of  so  appearing,  and  he  ordered 
that  such  costs,  when  taxed,  should  be 
paid  to  such  alleged  contributories  out  of 
the  general  estate  of  the  company ;  and  the 
Master  adjourned  the  said  meeting  to  the 
1st  of  November  following.  Marsh  then 
moved  before  the  Vice  Chancellor  Knight 
Bruce,  that  the  order  of  the  Master  as  to 
the  costs  of  the  alleged  contributories 
might  be  varied,  by  directing  that  the  said 
costs,  when  taxed,  might  be  paid  to  the 
parties  by  the  official  manager  personally, 
or  that  the  said  costs  might  be  paid  to  the 
parties  by  the  official  manager,  and  that 
such  costs,  when  paid,  might  be  allowed  to 
him  out  of  the  general  estate  of  the  com- 
pany. Whereupon  his  Honour  made  an 
order,  directing  that  the  motion  should 
stand  over  until  further  order,  with  liberty 
to  any  of  the  parties  interestecl  to  apply  as 
they  might  be  advised.  Marsh  thereupon 
renewed  his  motion,  by  way  of  appeal, 
before  the  Lord  ChanceUor. 

Mr.  Roundell  Palmer,  for  the  motion. 

Mr.  J.  Russell  and  Mr.  Roxburgh^  con- 
tra.—The  26th,  59th,  64th,  76th,  77th, 


95th,  96th,  lOdrd,  104th,  105th  and  ] 
sections  of  the  Joint-Stock  Com| 
Winding-up  Act,  1848,  were  referred 

The  Lord  Chancellor.  —  I  neei 
discuss  here  how  far  the  official  ma 
might  be  excused  for  that  which  has  1 
place  in  the  Master's  office ;  for  the 
question  upon  this  motion  is,  whethi 
Master  under  this  act  has  jurisdiotii 
order  the  official  manager  to  pay  perse 
the  costs  of  the  irregularity.  The 
section  of  the  act  only  applies  to  the 
bursement  of  the  official  manager  c 
the  assets  of  the  company,  except  in 
where  he  has  been  guilty  of  irregult 
and  does  not  contemplate  the  case  < 
being  ordered  personally  to  pay  the 
of  any  other  party.  The  96th  sect 
the  most  important,  because,  in  my 
of  its  construction,  it  is  no  authoril 
the  Master  to  interfere  in  the  way 
tended  for.  It  directs  that  the  Maat 
any  proceedings  referred  to  him  unde 
act,  shall  exercise  all  the  powers  an 
thorities  which  he  might  exercise  und 
practice  of  the  Court,  in  any  matter  rel 
to  him  by  a  decree  or  order  made  and 
nounced  in  a  suit.  If  by  the  pract 
this  Court,  in  a  reference  directed  in  a 
the  Master  would  have  had  jurisd 
to  order  the  official  manager  to  pa; 
costs  of  a  party,  then  the  96th  si 
would  have  brought  this  case  withii 
rule.  But  the  practice  of  this  Court 
so.  The  error  of  the  act  seems  to  o 
in  this,  namely,  in  taking  away  the  or 
jurisdiction  of  this  Court,  and  givin 
Master  the  initiative,  and  then,  insU 
giving  him  power  to  give  costs  gene 
only  giving  him  such  discretion  as  to 
as  he  would  have  had  under  a  rele 
directed  in  a  suit.  But  under  the 
nary  order  of  reference  the  Master  y 
have  had  no  such  power.  Then,  it 
said  that  the  lOSrd  section  cured  this 
it  is  clear  from  the  provisions  of  tha 
tion  that  it  only  applies  to  such  co 
the  Master  had  authority  to  adjudic 
be  paid ;  it  gives  him  no  general  ] 
over  the  costs  in  question,  but  in  es 
terms  provides  another  mode  by  ^ 
such  costs  are  to  be  paid.  I  am  of  o\ 
that  the  act  does  not  give  the  Maste 
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authority  to  give  costs  against  the  official 
manager  personally ;  and  I  have  no  power 
to  auUiorize  the  Master  to  give  such  costs. 
The  motion,  therefore,  must  be  refused, 
with  costs. 


re  THE  DIRECT  LONDON  AND 
PORTSMOUTH  RAILWAY  COM- 
PANY. 

Costs — Ad  ofParliamentf  Petition  under 
—  Prosecution  stopped  by  a  subsequent 
Enactment. 

A  petition  was  presented  to  wind  up  and 
dissolve  a  railway  company,  incorporated 
by  act  of  parliament.  By  a  subsequent 
enactment^  such  railway  companies  were 
excepted  out  of  the  provisions  of  the  Joint- 
Stock  Companies*  Winding-up  Act,  under 
which  the  petition  was  presented.  The  peti- 
tion was  dismissed,  without  costs. 

An  injunction  was  granted,  in  June  last, 
at  the  instance  of  Abraham  Cohen,  to 
restrain  the  Direct  London  and  Portsmouth 
Railway  Company,  of  which  he  was  a 
shareholder,  fiK>m  applying  the  capital  of 
the  company,  or  any  part  thereof,  in  mak- 
ing a  railway  from  Epsom  to  Leatherhead, 
or  otherwise  than  for  making  and  com- 
pleting the  entire  line  to  Portsmouth,  pur- 
suant to  the  powers  vested,  or  to  be  vested, 
in  them  by  act  of  parliament — CoJien  v. 
fVilkkison  (1).  This  injunction  restrained 
the  directors  from  making  the  railroad,  and 
the  compulsory  powers  for  taking  the  land 
for  the  remainder  of  the  line  expired.  A 
pedtion  of  appeal  against  this  decision  was 
presented  to  die  Lord  Chancellor ;  but  on 
the  24th  of  July  1849,  before  it  could  be 
heard,  Abraham  Cohen  presented  a  petition 
for  the  dissolution  and  winding  up  of  the 
eompany  under  the  Joint-Stock  Companies 
Winding-up  Act,  11  &  12  Vict.  c.  45; 
this  act  was  amended  by  the  12  &;  13  Vict. 
c.  108,  which  declared  that  it  should  apply 
to  divers  partnerships,  associations,  and 
companies  consisting  of  not  less  than  seven 
members,  but  not  to  railway  companies 
incorporated  by  act  of  parliament.     The 

(1)  18  Law  J.  Rep.  (n.s.)  Chanc.  411. 


consequence  was,  that  the  petition,  which 
had  been  presented  by  A.  Cohen,  could 
not  be  prosecuted,  and  the  question  now 
was,  in  what  way  the  costs  which  had 
been  incurred,  should  be  provided  for. 

Mr,  Turner  and  Mr.  Cole,  for  Mr. 
Cohen. 

Mr.  Malins  and  Mr.  Bovill,  for  the 
Railway  Company. 

The  Master  of  the  Rolls. — No  blame 
can  be  imputed  to  either  party.  I  there- 
fore think  it  my  duty  to  dismiss  the  peti- 
tion, without  costs. 


K.  Bruce,  V.C.  {In  re  the  royal  bank 

Feb.   16.  ^  OF  AUSTRALIA. 

Company  —  Winding-up  Act  —  Costs^ 
Security  for. 

A  petition  for  winding  up  a  company  was 
presented  by  a  petitioner  who  was  resident 
out  of  the  jurisdiction : — Held,  that  he  was 
liable  to  give  security  for  costs,  as  in  the 
case  of  the  plaintiff  in  a  suit  resident  out  of 
the  jurisdiction. 

A  petition  was  presented  by  J.  Latta, 
who  resided  at  Edinburgh,  for  winding  up 
the  Royal  Bank  of  Austria. 

Mr.  J.  Parker  and  Mr.  Cairns,  for  the 
petition. 

Mr.  Russell,  Mr.  C,  Webster,  Mr.  Baetm^ 
and  Mr.  Anderson,  for  two  sets  of  directors, 
contended  that,  as  the  petitioner  was  not 
resident  within  the  jurisdiction,  he  was 
bound  to  give  security  for  costs ;  and  cited 
In  re  Passmore  ( 1 )  and  Ex  parte  Seidler  (2). 

Knight  Bruce,  V.C.  said  he  thought 
that  security  for  costs  ought  to  be  given, 
as  in  the  ordinary  case  of  a  plaintiff  out 
of  the  jurisdiction. 


(Ij  1  Beav.  94;   8.  c.   8    Law    J.  Rep.  (h.8«) 
Chanc.  229. 

(2)  12  Sim.  106. 
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K.  Bruce 

Feb.  $ 


In  re    the    Warwick 

AND  WORCESTER  RAIL- 
WAY COMPANY. 

Ex  parte  Pell, 


Company —  Winding-up  Act,  ss,  28.  anddS 
— Production  of  Papers — Orders  ex  parte. 

The  Master  charged  with  the  winding  up 
of  a  company  is  not  authorized  to  make  orders 
on  particular  individuals  for  the  production 
of  papers  J  ^c.  ex  parte  or  without  notice  to 
them. 

The  Warwick  and  Worcester  Railway 
Company  was  ordered  to  be  wound  up 
under  the  Joint-Stock  Companies  Winding- 
up  Act,  1848. 

By  an  order,  dated  the  15th  of  January 
1850,  the  Master  charged  with  the  winding 
up  of  the  company  ordered  "  that  Mr.  G. 
Pell  should,  on  or  before  the  25th  day  of 
January  instant,  or  within  seven  days  after 
service  thereof,  deliver  up  to  Henry  Ernest, 
of,  &c.,  the  official  manager  of  the  com- 
pany, a  certain  indenture,  bearing  date 
the  10th  of  October  1845,  and  made 
between  (describing  the  parties),  being  or 
purporting  to  be  the  parliamentary  contract 
of  the  company,  and  also  a  certain  other 
indenture,  bearing  even  date  with  the  before- 
mentioned  indenture  and  made  between  the 
same  parties,  and  also  all  deeds,  books, 
papers,  and  writings  of  and  belonging  to 
the  said  company  in  his  custody  or  posses- 


sion. 


This  order  was  made  by  the  Master, 
ex  parte,  without  any  notice  having  been 
given  to  Mr,  Pell  of  any  intention  of  its 
being  applied  for,  or  any  opportunity 
afforded  him  of  stating  his  reasons  why  it 
should  not  be  granted. 

This  was  a  motion  for  discharging  the 
order  of  the  Master  for  irregularity,  on 
the  ground  that  it  ought  not  to  have  been 
made  ex  parte. 

By  the  28th  section  of  the  Joint-Stock 
Companies  Winding-up  Act,  1848,  it  is 
enacted,  "that  immediately  after  the  ap- 
pointment of  an  official  manager,  the 
Master  shall,  by  order,  direct  that  all  the 
books  of  account,  deeds,  instruments,  cash, 
bills,  notes,  papers,  and  writings  of  and 
belonging  to  the  company  shall,  within  a 


time  to  be  limited  in  that  behalf,  be  de- 
livered up,  and  the  same  shall  accordingly 
be  delivered  up,  by  every  person  in  whose 
custody,  possession,  or  power,  the  same 
may  be,  to  the  official  manager,  and  shall 
be  kept  by  him." 

By  the  63rd  section  of  the  same  act  it 
is  enacted,  **  That  it  shall  be  lawful  for 
the  Master  to  summon  before  him  any 
person,  whether  a  contributory  or  not, 
who  shall  be,  or  shall  be  deemed  to  be, 
capable  of  giving  information  concerning 
such  company,  and  also  to  require  such 
person  so  summoned  to  produce,  and,  if  a 
contributory,  to  leave  with  the  Master  or 
the  official  manager,  any  books,  papers, 
deeds,  writings,  or  other  documents  in  the 
custody,  possession,  or  power  of  such  per- 
son, which  may  appear  to  the  Master  to 
be  necessary  or  expedient  to  be  produced 
or  left  as  aforesaid ;  and  every  person  so 
summoned  who  shall  refuse  to  be  sworn,  &c. 
or  to  produce  any  such  book,  paper,  deed, 
writing,  or  document,  shall  be  liable  to  be 
committed  to  the  Queen's  Prison :  Pro- 
vided always,  that  every  such  default  or 
refusal  shall  be  certified  by  the  Master, 
and  thereupon  such  order  shall  be  made 
by  the  Court  upon  motion  for  that  pur- 
pose, of  which  notice  shall  be  given  to  the 
person  sought  to  be  affected  as  the  Court 
shall  see  fit.** 

It  was  stated,  at  the  hearing  of  the  motion, 
in  answer  to  questions  put  by  the  Court, 
that  Mr.  Pell  was  not  the  solicitor  of  the 
company,  and  that  he  had  reasons  (founded 
on  his  holding  the  documents  in  question 
on  behalf  of  other  persons)  for  contending 
that  the  order  ought  not  to  have  been  made. 

In  the  course  also  of  hearing  the  motion, 
a  question  was  put  by  the  Court  as  to  the 
practice  in  the  Master's  offices  as  to  such 
orders,  in  answer  to  which  a  gentleman  in 
court  stated  that  he  was  the  official  mana- 
ger in  several  cases,  and  that  the  practice 
was  that  such  orders  were  made  absolute 
and  ex  parte  in  the  first  instance,  and  that 
if  any  person  had  any  grounds  of  com- 
plaint in  respect  of  any  such  order,  he  came 
before  the  Master  and  stated  them,  and 
that,  if  he  succeeded  in  satisfying  the 
Master,  the  order  was  not  acted  upon. 

Mr,  Malins  and  A/r.  Winstanley,  for  the 
motion,  contended  that  it  was  quite  irregu- 
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lar  to  make  such  orders  as  the  one  com- 
plained of,  ex  parte f  and  commented  on  the 
28th  and  6drd  sections  of  the  act. 

Mr.  RusseU  contended  that  the  act  au- 
thorized the  making  of  such  orders  ex 
jparte;  and  relied  on  the  practice  as  set 
forth  in  the  statement  of  the  case. 

Knight  Bruce,  V.C. — I  observe  that 
the  order  in  question  is  a  specific  order 
upon  a  person  named,  and  not  a  general 
order.  The  order  is  this — [His  Honour 
read  the  order]. — Looking  at  the  two  sec- 
tions of  the  act,  I  observe  that  there  is  an 
observable  difference  between  them.  The 
6drd  section  empowers  the  Master  to  make 
an  order  relative  to  books,  papers,  &c. 
in  the  hands  of  contributories,  trustees, 
bankers,  agents,  &c.  after  the  appointment 
of  the  official  manager.  The  28th  is  this, 
that  immediately  after  the  appointment  of 
the  official  manager,  the  Master  shall 
direct,  &c.  It  appears  to  me  that  the 
object  of  the  legblature  must  be  taken  to 
be,  that  a  general  direction  should  be  given 
at  the  outset  of  the  proceedings  in  the 
Master's  office,  by  means  of  the  28th  sec- 
tion, and  that  this  section  was  not  intended 
to  be  directed  against  particular  indivi- 
duals, or  to  inteifere  with  their  rights.  I 
think  that  the  act  ought  not  to  be  so  inter- 
preted that  any  individual  should  be  liable 
upon  an  ex  parte  order,  without  absolute 
necessity,  and  I  do  not  see  any  necessity 
here.  With  great  deference  and  respect 
for  the  Master's  opinion  in  this  case,  (as 
well  as  the  opinions  of  the  Masters  who 
are  stated  to  have  adopted  this  practice,) 
I  must  decide  that  the  order  in  question, 
which  has  been  made,  entirely  and  in  every 
sense,  ex  parte,  and  directed  specifically 
against  a  particular  person,  be  discharged. 

His  Honour  then  said,  that  before  de- 
ciding as  to  the  costs,  he  wished  to  know 
if  Mr.  Malins  were  willing  to  waive  the 
technical  point,  and  to  have  the  question 
as  to  the  right  of  Mr.  Pell  to  retain  the 
papers  then  discussed. 

Mr,  Malins  read  a  letter  shortly  re- 
ferred to  in  the  judgment,  and  stated  that 
no  answer  had  been  returned  to  it,  and 
that,  under  these  -circumstances,  he  hoped 


that  the  motion  might  be  at  once  dismissedy 
with  costs. 

Mr.  Russell  read  another  letter  also  re- 
ferred to  in  the  judgment. 

Knight  Bruce,  V.C.  said  that  in  the 
letter  read  by  Mr.  Malins  there  was  an 
offer  on  the  part  of  Mr.  Pell  to  submit  the 
question  to  die  Court  unconditionally.  To 
this  letter  no  answer  had  been  returned. 
In  the  letter  read  by  Mr.  Russell  there  was 
an  offer  on  the  part  of  the  official  mana* 
ger  to  submit  the  question  to  the  Master, 
clogged,  however,  with  many  conditions. 
He  thought,  then,  that  the  proper  order 
would  be  to  dismiss  the  Master's  order; 
the  costs  of  both  parties  to  be  paid  out  of 
the  estate. 


'In  re  kollman's  rail- 

rr     T%  Y  C  ^^^  locomotive  AND 

'   XT^^^^'ri         '  ^  carriage       IMPROVE- 

Nov.  19. 

MENT  COMPANY. 

Ex  parte  Kuper, 

Company —  Winding-up  Act  —  ContribU' 
tories — Bankrupt, 

A  bankrupt,  at  the  time  of  his  bankruptcy, 
held  shares  in  a  company  afterwards  ordered 
to  be  wound  up.  The  Master  placed  his 
assignees  in  the  list  of  contributories,  in  respect 
of  these  shares,  with  the  addition  of  the  words 
'*  as  assignees" : — Held,  that  the  Master  had 
rightly  so  placed  them, 

Mr.  Kuper,  the  holder  of  thirty  shares 
in  the  above-named  company,  became  a 
bankrupt  in  1848,  and  obtained  his  certifi- 
cate in  June  1849. 

By  an  order  dated  in  February  1849, 
made  under  the  Joint-Stock  Companies 
Winding-up  Act,  this  company  was  ordered 
to  be  wound  up,  and  the  Master  charged 
with  the  winding  up  of  the  company  placed 
the  assignees  of  Mr.  Kuper  in  the  list  of 
contributories  in  respect  of  the  thirty  shares, 
but  with  the  addition  of  the  words  "as 
assignees." 

The  assignees  now  moved  that  their 
names  might  be  excluded  from  the  list. 

Mr,  Bacon  and  Mr,  J,  Baily,  for  the 
motion,  contended  that,  although  the  bank- 


166 


COURTS  OF  CHANCERY: 


[NbwS 


rupt's  estate  might  be  liable  to  the  calls 
to  be  made,  the  method  adopted  was  not 
the  proper  one. 

Mr,  Glasse,  for  the  official  manager. 

Knight  Bruce,  V.C. — As  I  understand, 
the  bankrupt,  when  he  became  a  bankrupt, 
held  these  shares.  I  think,  therefore,  that 
his  estate  ought  to  be  placed  on  the  list  of 
contributories.  The  question  is,  whether 
more  is  done  by  the  Master's  list  or  book 
than  that  If  there  were  any  fear  or  appre- 
hension that  the  assignees  would  be  held  to 
be  personally  liable,  I  would  exclude  them 
from  the  list,  but  no  such  apprehension  is 
suggested.  Their  contention  is,  that  they 
could  not  be  there,  even  as  representing 
the  estate.  I  have  not  heard  any  argument 
in  support  of  that  contention.  I  must 
refuse  the  motion,  with  costs. 


*  In  re  kollman's  rail- 
K.  Bruce.  V.C.  "^^^  locomotive  and 
Feb.  8.  16.  23.    "     l'^J''''Z.Z?'''"^ 

'        '  MENT   COMPANY, 

Ex  parte  Ellis, 

Compani^ — Winding-up  Act,  Section  46. 
•^Substituted  Service, 

The  Master  charged  with  the  winding-up 
of  a  company  has  power,  under  the  46th 
section  of  the  act,  to  direct  substituted  service 
to  be  made  of  any  order  under  the  act. 

The  above-mentioned  company  was 
ordered  to  be  wound  up  under  the  Joint- 
Stock  Companies  Winding-up  Act,  1848, 
and  a  call  was  made  on  Mrs.  Ellis,  one  of 
the  contributories. 

Mr,  Glasse  moved  that  the  order  for 
payment  might  be  served  on  the  solicitor 
of  Mrs.  Ellis,  on  an  affidavit  shewing 
that  personal  service  could  not  be  effected. 

An  order  was  taken  accordingly. 

On  a  subsequent  day,  Mr,  Glasse  men- 
tioned that  the  Registrar  had  stated  that 
he  had  a  difficulty  in  drawing  up  the  order, 
in  consequence  of  the  language  of  the  46th 
section  of  the  act,  and  that  the  Master 
charged  with  the  winding  up  of  the  com- 
pany had  wished  that  the  matter  should 


be  mentioned  to  the  Court  that  the 
should  be  made  expressly  by  the  Coi 
Knight  Bruce,  V.C.  said,  that  he  i 
make  the  order  if  it  was  wished. 

On  a  subsequent  day  Mr.  Glasse 
the  46th  section,  which  was  as  follov 
*'  That  it  shall  be  lawful  for  the  Mas 
his  discretion  to  order  the  advertix 
in  the  London  Gazette  or  otherwise,  < 
service  on  any  person,  in  such  mans 
he  shall  think  fit,  of  any  order  or 
ceeding  in  and  about  the  winding  i 
the  affairs  of  any  company  under  l^is 
He  then  stated  that  the  Mast^ 
expressed  a  doubt  whether  it  was  v 
his  jurisdiction  to  make  the  order,  tan 
a  wish  had  been  expressed,  as  weU 
reference  to  this  as  to  other  cases,  tha 
Honour  would  decide  the  point. 

Knight  Bruce,  V.C.  said,  that, 
reading  the  section  to  which  his  atte 
had  been  called,  he  was  of  opinion 
the  Master  had  authority  to  order 
stituted  service  without  the  parties  cc 
to  the  Court.  He  had  understood 
Master  Farrer  was  of  that  opinion 
He  thought  that  it  would  be  suffide 
intimate  to  the  Master  in  this  case 
this  Court  considered  that  he  might  < 
the  substituted  service  of  the  ord 
question. 


(In  re  kollman*b 
WAY  LOCOMOTIV 
CARRIAGE     IMPl 
MENT   COMPANY 
Ex  parte  Beresf 

Company — Winding-up    Act — Con 
tories — Forfeited  Shares, 

Shares  in  a  company  were  allotted 
who  paid  some  sums  for  calls  and  de^ 
The  deed  of  settlement  of  the  company, 
was  dated  in  March  1845  (after  such 
ments  had  been  made)  contained  a  < 
that,  if  any  shareholder  neglected  a 
fused  to  execute  it  before  a  certain  d 
should  he  in  the  power  of  the  direct 
forfeit  his  shares.  A,  did  not  execw 
deed,  and  the  shares  were  declared 
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forfeited  hy  the  directors : — Held,  that  A, 
tffos  not  a  contributory. 

In  August  1844,  five  shares  in  the  above- 
named  company  were  allotted  to  Mr. 
Beresford,  and,  previously  to  June  1845, 
lie  had  paid  8/.  per  share  for  calls  and 
deposits. 

The  deed  of  settlement  of  the  com- 
pany bore  date  the  18th  of  March  1845. 
The  105th  clause  of  that  deed  was  as  fol- 
lows : — "  That  if  any  of  the  several  per- 
sons, parties  hereto,  or  whose  names 
are  mentioned  in  the  schedule  hereunder 
iKrritten,  or  either  of  them,  shall  neglect  or 
refuse  to  execute  these  presents  on  or 
l)efore  the  18th  day  of  April  next  ensuing, 
it  shall  be  lawful  for  a  board  of  directors, 
at  any  time  thereafter,  to  declare  in  writing 
the  share  or  shares  of  the  person  or  persons 
^««rho  shall  so  neglect  or  refuse,  as  aforesaid, 
or  any  of  them,  forfeited  to  the  company  ; 
And,  in  that  case,  the  share  or  shares  so 
declared  to  be  forfeited  shall  be  actually 
forfeited,  and  shall  thenceforth  belong  to 
the  company,  freed  and  discharged  from 
all  right  or  interest  therein,  of  the  person 
or  persons  previously  entitled  thereto ; 
anything  hereinbefore  contained  to  the 
^^ontrary  thereof  in  anywise  notwith- 
standing." 

This  deed  was  not  executed  by  Mr. 
^eresford. 

By  a  resolution  of  a  board  of  directors 
lield  in  August  1845,  it  was  ordered  that 
2if  r.  Beresford  should  be  informed  that,  if 
lie  did  not  execute  the  deed  of  settlement, 
Ilia  shares  would  be  forfeited,  and  such 
:iiotice  was  given  accordingly. 

At  another  board  of  directors  held  on 
the  26th  of  August,  1 848,  it  was  declared 
that  Mr.  Beresford's  shares  should  be  for- 
feited. 

Both  these  resolutions  were  entered  in 
the  minute-books  of  the  company. 

The  company  was  ord^ed  to  be  wound 
up  under  die  act.  Under  the  above  cir- 
stances,  the  Master  charged  with  the  wind- 
ing up  of  the  company  did  not  insert  Mr. 
Beresford^s  name  in  the  list  of  contributo- 
ries. 

A  motion  was  now  made,  by  way  of 
appeal,  that  Mr.  Beresford's  name  should 
be  inserted  in  the  list  of  contributories. 


Mr.  Bacon  and  Mr,  Gtasse,  for  the  offi- 
cial manager,  contended  that  the  resolutions 
of  the  directors  had  not  had  the  effect  of 
excluding  Mr.  Beresford's  name  from  the 
list  of  shareholders,  and  that  he  still  con- 
tinued to  be  a  shareholder,  and  was  there- 
fore a  contributory. 

Mr,  Daniel,  for  Mr.  Beresford,  was  not 
called  upon. 

Knight  Bruce,  V.C. — The  resolution 
of  forfeiture  of  the  directors  is  not  im- 
peached as  fraudulent,  colourable,  or  col- 
lusive ;  nor  was  it  in  contest  before  the 
Master  whether  it  had  been  accepted  or 
submitted  to.  On  the  contrary,  the  whole 
scheme  of  the  contention  before  the  Master 
proceeded  upon  this, — that  the  resolution 
of  forfeiture  had  been  accepted  and  sub- 
mitted to.  Under  these  circumstances,  it 
is  too  much  to  say,  as  against  Mr.  Beres- 
ford, that  the  question  is  now  to  be  mooted 
whether  the  directors  did  or  did  not  act 
with  strict  and  perfect  regularity  in  taking 
that  step.  I  agree  with  the  Master's  con- 
clusion in  any  event.  Perhaps,  if  it  were 
necessary  to  say  so,  I  should  agree  in  the 
steps  by  which  he  arrived  at  that  conclu- 
sion. With  the  conclusion  I  certainly 
agree,  and  refuse  the  motion,  with  costs. 


K.  Bruce,  V.C. 
Feb.  22,  23 


■ 


In  re  the  tring,  read- 
ing AND  BASING- 
STOKE RAILWAY  COM- 
PANY. 

Ex  parte  Cox, 


Company — Winding-up  Act,  Section  66. 
— Jurisdiction  of  Master — Contributories, 

/n  1845  a  company  was  projected,  and  A, 
became  a  shareholder.  Shortly  afterwards 
a  sum  of  money  was  paid  to  A,  on  behalf  of 
the  company.  The  company  was  ordered 
to  be  wound  up,  and  A,  was  placed  in  the 
list  of  contributories.  In  the  Master* s  office 
the  official  manager  claimed,  as  a  debt  due 
to  the  company  from  A,  the  sum  which  had 
been  paid  him  in  1845.  The  Master,  by 
his  report,  found  that  this  sum  and  interest 
were  due  from  A.  as  a  member  and  contri- 
butory, and  ordered  him  to  pay  it : — Held, 
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that  (without  entering  into  the  merits  of  the 
question)  the  sum,  if  due  from  A,  was  not 
due  from  him  as  a  contributory,  and  the 
Master* s  report  was  ordered  to  be  discharged. 

In  the  early  part  of  the  year  1845  the 
Tring,  Reading,  and  Basingstoke  Railway 
Company  was  projected.  Messrs.  W.  Cox 
&  H.  P.  Cox  were  shareholders  in  the 
company,  and  also  acted  as  their  share- 
brokers.  In  1845  the  sum  of  6,300/.  was 
paid  by  the  company  to  Messrs.  W.  &  H. 
P.  Cox,  under  circumstances  which  it  is 
unnecessary  to  detail. 

The  company  was  ordered  to  be  wound 
up  under  the  Joint-Stock  Companies  Wind- 
ing-up Act,  and  Messrs.  W.  Cox  &  H. 
P.  Cox  were  placed  on  the  list  of  contri- 
butories.  In  the  Master's  office  the  offi- 
cial manager  made  a  claim  against  Messrs. 
W.  &  H.  P.  Cox  for  the  sum  of  6,300/., 
which,  as  before  mentioned,  had  been  paid 
to  them  in  1845,  and  interest,  on  the 
ground  that  it  was  a  debt  due  from  them 
to  the  company. 

The  66th  section  of  the  Joint- Stock 
Companies  Winding-up  Act,  1848,  is  as 
follows : — "  That  after  the  appointment 
of  the  official  manager  of  the  company,  the 
Master  shall,  from  time  to  time,  by  order 
to  be  made,  upon  the  application  of  the 
official  manager,  or  of  any  contributory, 
order  and  require  any  contributory,  trustee, 
receiver,  banker,  or  agent  to  pay,  deliver 
or  transfer  forthwith  or  within  such  time 
as  the  Master  shall  direct,  into  the  hands 
of  the  official  manager,  any  sum  or  balance, 
books,  papers,  estate,  or  effects  which  shall 
happen  to  be  in  his  hands  for  the  time  being, 
and  to  which  the  company  is  primd  facie 
entitled,  or  which,  in  the  case  of  a  contri- 
butory shall  appear  to  the  debit  of  his  ac- 
count,  as  contributory  with  the  company, 
as  entered  in  the  books  of  the  company; 
anything  in  the  present  practice  of  courts 
of  equity  to  the  contrary  notwithstanding." 

The  Master  charged  with  the  winding 
up  of  the  company  made  the  following 
report  and  order  : — "  I,  R.  R,  the  Master 
charged  with  the  winding  up  of  this  com- 
pany, upon  the  application  of  W.  C.  W, 
of,  &c.,  the  official  manager  of  this  com- 
pany, and,  in  the  presence  of  W.  Cox  and 
H.  P.  Cox,  of  &c.,  stock-brokers,  and  co- 


partners, members  and  contributoi 
the  said  company,  and  upon  readin 
Master  here  set  out  the  evidence  ad 
by  the  official  manager  in  support 
debt]  do  hereby  find  that  the  said  H 
&  H.  P.  Cox  were,  on  the  28th  « 
October  1845,  and  have  ever  vma 
tinued  to  be,  and  are  now,  contribi 
and  members  of  the  said  company 
that  on  the  said  28th  day  of  Octobei 
the  sum  of  6,300/.,  part  of  the  moi 
the  said  company,  was  lent  and  ad^ 
by  or  on  behalf  of  the  said  compa 
them,  the  said  W.  Cox  &  H.  P. 
as  such  members  and  contributoriei 
that  they  agreed  to  repay  the  same 
said  company,  with  interest,  at  th 
of  5/.  per  cent,  per  annum,  from  th< 
day  of  October  1845 ;  and  that  th 
principal  sum  of  6,300/.,  together 
the  interest  thereon  after  the  rate 
said,  from  the  said  28th  day  of  O 
1 845,  still  remains  due  and  owing  frc 
said  W.  Cox  &  tt.  P.  Cox  as  such 
bers  and  contributories  as  aforesaid 
said  company.  I  therefore  ordei 
the  said  W.  Cox  and  H.  P.  Cox,  an 
of  them,  do  pay  to  W.  C.  W,  the  < 
manager  of  die  said  company,  at  hia 
in,  &c.,  on  the  1st  day  of  March  18fi 
principal  sum  of  6,300/.,  together 
the  further  sum  of  1,365/.  for  ii 
thereon,  after  the  rate  of  5/.  per  cei 
annum,  from  the  said  28th  day  of  O 
1845  up  to  the  said  1st  day  of  '. 
1850,  which  sum  I  find  to  be  due 
the  said  W.  Cox  &  H.  P.  Cox  as 
bers  and  contributories  of  the  said  ca 
to  the  said  company,  and  to  be  a  a 
their  hands  to  which  the  said  comp 
primd  facie  entitled,  and  to  be  a  sum 
it  is  necessary  shoidd  be  paid  by  th 
W.  Cox  &  H.  P.  Cox  as  such  me 
and  contributories  as  aforesaid,  in  oi 
the  winding  up  of  the  affairs  of  thi 
company."         ^ 

Messrs.  W.  &  H.  P.  Cox  now  i 
that  the  above-mentioned  order  o 
Master  should  be  discharged. 

Mr,   Malins  and   Mr,  Fooks,   £o 
motion. ^ — According  to  the  proper 
struction   of  the  66th  section   Uie 
therein   mentioned   must  be  taken 
sums  due  from  a  contributory,  in  th* 
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racter  of  a  contributory,  and  therefore  in 
respect  of  matters  which  occurred  after  the 
order  for  winding  up  the  company.  It  can- 
not be  a  sum  due  in  respect  of  transactions 
between  Messrs.  W.  &  H.  P.  Cox  and  the 
company  before  the  order  made  for  wind- 
ing  up  the  company.  Whether  the  sum 
here  in  contest  is  or  is  not  due  to  the 
company  from  Messrs.  Cox  is  not  the  ques- 
tion. Assuming,  for  the  sake  of  argument, 
that  it  is  rightly  due,  this  is  not  Uie  way 
of  getting  it ;  and  the  order  of  the  Master 
not  being  authorized  by  the  act,  must  be 
discharged. 

Mr.  Ruueli,  Mr.  W.  T.  S.  Daniel,  and 
Mr.  BramweUf  for  the  official  manager. — 
The  word  in  the  66th  section  **  as*'  in 
connexion  with  the  word  '*  contributory" 
may  be  taken  to  be — being  a  contributory , 
and  the  Master's  order  is  right  in  form  as 
well  as  substance.  Supposing,  however, 
that  "  as"  is  to  be  strictly  construed,  and 
that  that  part  of  the  66tli  section  is  not 
applicable  to  this  case,  still  the  Master's 
oider  may  stand.  The  Master  has  juris- 
diction to  dispose  of  all  matters  in  dispute 
between  the  company  and  any  contributo- 
ries,  and  all  matters  in  dispute  between 
(me  contributory  and  another,  or  one  class 
of  oontributories  and  another  class.  This 
appears  from  the  general  policy  of  the  act, 
and  particularly  from  the  14th,  49th,  50th, 
91st,  92nd,  and  118th  sections  of  the  act. 
Suppose,  then,  that  the  Master  had  simply 
said  "  Messrs.  Cox  owed  this  money  to  the 
company,  and  let  them  pay  it  before  a 
certain  time,"  the  order  would  have  been 
correct  in  point  of  form.  The  only  ques- 
tion would  then  have  been  the  merits  of 
the  case,  and  these  we  are  now  ready  to 
go  into.  In  this  view,  the  words  in  the 
order  '*  as  such  members  and  contributor 
ries,"  wherever  they  occur,  may  be  rejected 
as  surplusage.  The  matter  then  stands 
thus: — First,  it  is  contended  that  the 
order  is  right  in  form  ^nd  substance ; 
secondly,  that  it  is,  at  any  rate,  right  in 
substance,  and  though  there  be  an  objec- 
tion to  the  form,  that  objection  is  not 
fiital,  and  may  be  properly  disregarded. 
There  is  also  another  view.  The  34th 
section  of  the  "  Joint- Stock  Companies 
Winding-up  Amendment  Act,  1849,"  (l)is 

(1)  12  &  18  Vict  c.  108. 
New  Sbeibs,  XIX.— Chawc. 


as  follows : — ^^  That,  where  any  appeal  shall 
be  brought,  or  rehearing  moved  for,  under 
the  said  act  or  this  act,  it  shall  not  be  in- 
cumbent on  the  Court  before  which  sudi 
appeal  is  brought  or  rehearing  moved  for 
to  reverse  the  order  or  other  proceeding 
complained  of  for  want  of  form  only,  nor 
unless  such  Court  be  of  opinion  that  the 
substantial  merits  of  the  case  require  such 
reversal."  Supposing  then,  thirdly,  that 
the  objection  to  form  would,  but  for  this 
section,  have  been  fatal,  as  it  is  merely 
an  objection  of  form,  the  Court  has  power, 
by  means  of  the  section,  to  overrule  the 
objection. 

Mr,  Fooks  stated  that  he  had  no  objec- 
tion to  that  part  of  the  order  in  which  the 
Master  found  Messrs.  Cox  to  be  oontri- 
butories and  members. 

Knight  Bruce,  V.C. — It  has  been  con- 
tended that  three  phrases  in  this  order  or 
certificate  are  surplusage,  or  immaterial, 
or  capable  of  rejection.  Between  these 
three  phrases,  perhaps,  there  is  not  much 
di£ference :  one  is  *'  as  such  members  and 
contributories,"  another  is  '*  as  such  mem- 
bers and  contributories  as  aforesaid,"  the 
other  is  '*  as  members  and  contributories 
of  the  said  company."  I  am  of  opinion 
that  I  am  not  authorized  to  consider 
these  words  as  surplusage,  or  as  im- 
material, or  as  capable  of  being  re- 
jected. I  believe  that  the  learned  Master 
did  not  mean  them  to  be  so  considered. 
So  far,  I  believe,  I  am  not  differing  from 
the  learned  Master. 

The  next  question  is,  whether  the  words 
are  borne  out  by  the  evidence.  The  Master 
must  have  considered  that  such  words  were 
the  necessary  or  proper  result  of  the  evi- 
dence, or  he  would  not  have  inserted  them. 
I  cannot  view  the  evidence  as  the  learned 
Master  has  done.  I  am  obliged  to  state 
and  act  upon  the  effect  which  the  evidence 
has  upon  my  mind,  and  that  is,  that  it  is 
not  proved  that  these  three  passages  which 
I  have  read  were  the  result  of  the  facts. 
The  consequence  is,  that,  without  entering 
at  all  into  the  very  important  question, 
whether  the  Master  has  jurisdiction  under 
this  act  to  order  these  gentlemen  to  pay 
the  money,  and  compel  them  to  pay  it,  I 
think  that  I  must  discharge  the  order,  except 
in  the  respect  mentioned  by  Mr.  Fooks, 
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and  send  the  matter  back  to  the  Master. 
The  order,  therefore,  will  be  that,  without 
prejudice  to  any  question,  the  certificate, 
report,  or  order  of  the  12th  of  February 
be  discharged,  save  so  far  as  it  finds  that 
W.  Cox  &  H.  P.  Cox  were,  on  the  28th 
of  October  1845,  and  have  ever  since  con- 
tinued to  be,  and  are  now,  contributories 
and  members  of  the  company ;  and  refer 
it  back  to  the  Master  to  review  his  report, 
certificate,  or  order,  and  reserve  the  costs, 
with  liberty  to  apply. 


L 
Nov 


.C.     > 

V.  5.  y 


SAINTER  V,  FERGUSON. 


If^unction — Breach  of  Contract — Liqui- 
dated Damages  recovered  at  Law, 

A,  in  consideration  of  B,  engaging  him  as 
hi8  assistant  at  a  salary,  agreed  not  to  prac- 
tise as  an  apothecary  in  the  town  of  M,  nor 
within  seven  miles  thereof  under  a  penalty 
of  5001,  A,  being  discharged  by  B,  com- 
menced practising  at  M,  B,  then  filed  his 
biU  against  A,  and  moved  for  an  injunction 
to  restrain  him  from  so  practising^  when  the 
motion  was  ordered  to  stand  over^  with 
liberty  to  B,  to  bring  such  action  as  he  might 
he  advised,  B,  brought  his  action  for  breach 
of  the  agreement,  and  recovered  5001,  liqui- 
dated damages,  together  with  the  costs  of  the 
action,  and  afterwards  proved  for  such  costs 
under  the  bankruptcy  of  A,  but  not  for  the 
damages: — Held,  that  the  legal  contract 
being  at  an  end  by  the  judgment  in  the  action 
and  the  proof  under  the  bankruptcy,  the 
plaintiff  had  no  equity  for  an  injunction. 

On  the  2nd  of  March,  1848,  the  plaintiff, 
who  was  practising  as  a  surgeon  and  apo- 
thecary at  Macclesfield,  engaged  the  defen- 
dant as  his  assistant ;  and  on  the  same 
day  articles  of  agreement  were  entered  into 
by  them  in  the  following  terms : — "  In 
consideration  that  J.  D.  Sainter  will  en- 
gage me  as  an  assistant  to  him  as  a  surgeon 
and  apothecary,  I,  the  said  W.  E.  Fer- 
gufion,  promise  him,  that  I  will  not  at  any 
time  practise  in  my  own  name  or  in  the 
names  of  any  other  persons  in  Macclesfield, 
or  within  seven  miles  thereof,  under  the 
penalty  of  500^.  And  I,  the  said  J.  D. 
Sainter,  do  agree  to  engage  the  said  W.  E. 
Ferguson,  as  assistant  to  me,  as  a  surgeon 


and  apothecary,  on  the  terms  aforesaid.'* 
The  defendant  thereupon  entered  upon 
such  employment  at  a  salary  of  100/.  a 
year,  and  continued  in  such  employment 
until  the  24th  of  August  1848,  when  he 
was  discharged  by  die  plaintiff  on  the 
ground  of  misconduct.  The  defendant 
immediately  upon  such  discharge  took 
a  house  in  Macclesfield,  where  he  com- 
menced and  carried  on  business  as  a  sur- 
geon and  apothecary.  The  plaintiff,  in 
September  1848,  filed  his  bill  against  the 
defendant  stating  the  above  fiacts,  and 
praying  that  the  defendant  might  be  re- 
strained from  so  practising;  and,  on  the 
22nd  of  the  same  month,  moved  before 
Knight  Bruce,  V.C.  for  an  injunction. 
The  motion  was  ordered  to  stand  over, 
with  liberty  to  the  plaintiff  to  bring  such 
action  against  the  defendant  as  he  should  be 
advised.  The  plaintiff  then  commenced  an 
action  of  assumpsit  on  the  agreement  against 
the  defendant,  and  on  the  trial  recovered  a 
verdict  for  500/.  damages,  and  the  costs  of 
the  action.  On  a  motion  before  the  full 
Court  for  a  new  trial,  the  Court  of  Com- 
mon Pleas  held  that  the  verdict  was  right, 
and  that  the  500/.  was  to  be  considered  as 
liquidated  damages.  The  defendant  sub- 
sequently became  bankrupt,  and  die  plain- 
tiff proved  under  the  bankruptcy  for  the 
costs  in  the  action.  On  the  12th  of  June 
1 849,  the  plaintiff  renewed  his  motion  for 
an  injunction  before  Knight  Bruce,  V.C, 
when  His  Honour  made  an  order  for  an 
injunction  in  the  terms  of  the  prayer  of 
the  biU. 

The  defendant  now  moved  before  die 
Lord  Chancellor  to  discharge  that  order. 

Mr,  Bacon  and  Mr,  Lewin,  in  support 
of  the  appeal. — ^A  coiut  of  equity  will  not 
interfere  by  injunction  where  die  agree- 
ment between  the  parties  is  for  a  sum  of 
money  by  way  of  Hquidated  damages  on 
breach  of  the  contract  —  Woodward  v. 
Gyles  (1);  though  it  is  otherwise  where 
there  is  a  penalty  only  for  securing  the 
enjoyment  of  a  collateral  object — Sloman 
V.  Walter  (2).  The  same  distinction  was 
taken,  by  Lord  Mansfield,  in  Lowe  v.  Peers 
(3).     The  case  of  French  v.  Maeale  (4) 

(1)  2  Vera.  119. 

(2)  1  Bro.  C.C.  418. 

(3)  4  Burr.  2228. 

(4)  ]  Con.  &  L.  459. 
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contains  a  review  of  all  the  authorities. 
The  plaintiff  has  availed  himself  of  his 
legal  remedy  by  proving  under  the  bank- 
ruptcy for  his  costs,  which  is  a  statutable 
execution  —  Ex  parte  Dickson  (5),  Ex 
jMrte  Schlesinger  (6),  and  has  therefore 
received  the  price  of  the  breach  of  the  agree- 
ment from  the  defendant. 

Mr.  /.  Russell  and  Mr,  Glasse,  for  the 
plaintiff. — The  plaintiff  has  not  lost  his 
equitable  remedy  by  his  proceedings  at 
law.  That  course  was  adopted  by  the 
directions  of  the  Court  below,  merely  to 
establish  the  legal  validity  of  the  agree- 
ment. The  plaintiff  has  not  sought  to 
enforce  the  payment  of  the  500/.  damages ' 
vecovered  in  the  action,  and  the  Court 
might  restrain  him  from  so  doing  as  the 
terms  upon  which  the  injunction  would  be 
^pranted. 

The   Lord  Chancbllob. — I   have  in 
Tain  asked  for  an  authority  that  the  Court 
y/nH  restrain  by  injunction  a  breach  of  an 
agreement  which  no  longer  exists.     Is  the 
defendant  to  pay   500/.   as  the  price  of 
^oing  what  he  has  done,  and  afterwards  is 
this  Court  to  enjoin  him  from  doing  it? 
^When  a  party  comes  here  for  an  injunction 
to  restrain  an  act  which  the  other  party 
lias  undertaken  not  to  do,  he  comes  here 
l>ecause  his  remedy   at  law  is  deficient. 
33ut  the  whole  jurisdiction  is  foimded  upon 
^  legal  contract ;   and  if  that  legal  con- 
'tract  no  longer  exists,  the  right  to  the 
:lnj  auction  is  gone  also.     Here  the  defen- 
^iajit  has  contracted  not  to  practise  within 
^^rtain  limits  under  a  penalty.    According 
%o  the  construction  of  a  court  of  law,  this 
^   a   contract  that  he  will  not  practise 
"^thin  those  limits,  or  else  he  will  pay 
*^00/.     The  plaintiff  applying  for  an  in- 
junction to  restrain  the  breach  of  the  con- 
"^racty  the  Court,  according  to  its  ordinary 
^^ourse,  directed  the  motion  to  stand  over 
^^intil  he  should  have  established  his  right 
^t  law.     If  the  plaintiff  had  foreseen  the 
^fficulty  which  has  arisen,  he  might  have 
«wked  the  Court  to  put  the  matter  in  a 
Urain  for  inquiry  without  foreclosing  him 
£om  his  equitable  remedy.     The   order 
pronounced  below  put  the  plaintiff  under 
no  restrictions ;  yet  he  thinks  proper  to 

(5)  1  Rose,  98. 

(6)  2  Glyn  &  J.  392. 


go  on  with  his  action.  It  was  his  own 
choice ;  and  he  never  asked  the  Court  for 
any  limited  order  to  keep  his  right  alive. 
What,  then,  is  the  effect  of  his  proceedings 
at  law  ?  It  is  just  as  if  he  had  brought 
his  action  in  the  first  instance,  and  had 
then  come  to  this  Court  for  an  injunction, 
after  having  obtained  liquidated  damages 
which  the  Court  of  law  has  decided  to  be 
in  lieu  of  the  contract.  What  has  taken 
place  here  has  not  altered  the  rights  of  the 
parties :  for  all  the  Court  below  did  was 
to  refrise  the  motion  until  the  legal  right 
was  established.  Proceedings  at  law  have 
now  been  had,  and  a  judgment  has  been 
obtained  for  liquidated  damages.  Is  it 
now  competent  to  the  Court  to  interfere 
by  injunction,  on  the  ground  of  an  equit- 
able right  arising  out  of  a  legal  contract 
which  no  longer  exists  ?  If  that  were  to 
be  done,  it  is  obvious  that  the  plaintiff 
would  be  receiving  500/.  for  the  breach  of 
the  contract,  and  the  Court  would  never- 
theless be  saying  to  the  defendant  "  though 
you  have  purchased  the  right  to  practise 
by  payment  of  the  500/.,  you  must  still 
be  restrained."  But  there  is  no  such 
practice  in  this  Court,  and  the  plaintiff 
has  no  such  choice  as  that  contended  for ; 
therefore  I  must  discharge  the  Vice  Chan- 
cellor's order,  with  the  costs  of  the  motion 
in  the  court  below. 

Mr,  J,  Russell  asked  to  be  allowed  to 
set  off  the  costs  of  the  motion  against  the 
costs  of  the  plaintiff  in  the  action  ;  but 

The  Lord  Chancellor  refrised  to  make 
any  such  order. 


L 

Nov 


.C.     > 

r.  22.  3 


UNDERWOOD  V.  JEE. 


Administration  of  Estate  —  Creditors' 
Suits — Staining  Proceedings, 


Two  creditors*  suits  were  instituted  against 
the  same  defendant  for  administration  of  the 
same  estate,  and  a  decree  was  obtained  in 
the  suit  secondly  instituted.  A  motion  on  the 
part  of  the  defendant  to  stag  the  proceedings 
in  the  first  suit  was  refused,  on  the  ground 
that  the  first  suit  sought  more  extensive 
relief  than  the  second. 
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On  the  11th  of  Decemher  1848,  the 
bill  in  Underwood  y.  Jee,  which  was  a 
creditors'  suit,  was  filed  against  the  widow 
and  administratrix  of  John  Jee,  who  had 
died  intestate  in  1847.  This  bill  alleged, 
among  other  things,  that  the  widow  had 
carried  on  trade  with  her  late  husband's 
assets,  and  it  prayed  an  account  of  the 
gains  and  profits  made  thereby,  and  for 
an  injunction  and  a  receiver. 

The  widow,  by  her  answer,  admitted  the 
carrying  on  of  the  trade  as  charged,  but 
denied  that  she  had  applied  any  part  of 
the  profits  to  her  own  use,  save  in  the 
maintenance  of  herself  and  her  child. 

On  the  27th  of  December  1848,  another 
creditors*  bill.  Smithy,  Jee,  was  filed  against 
the  administratrix,  seeking  merely  the 
usual  accounts  of  the  intestate's  personal 
estate,  and,  in  case  that  should  be  found 
insufficient  for  the  payment  of  his  debts, 
then  seeking  an  account  of  the  intestate's 
real  estate.  To  this  bill  an  answer  was 
soon  afterwards  put  in,  and  on  the  24th 
of  February  1849  the  common  decree  in  a 
creditors'  suit  was  obtained. 

On  the  17th  of  March  1849  the  defen- 
dant moved  before  the  Vice  Chancellor  of 
England  in  the  cause  of  Underwood  v.  Jee 
that  all  further  proceedings  in  that  suit 
might  be  stayed.  The  motion  was  refused, 
with  costs. 

In  April  following  an  order  was  made 
upon  petition  in  the  suit  of  Smith  v.  Jee 
for  a  reference  to  the  Master  to  inquire 
whether  it  would  be  desirable  that  the 
testator's  business  should  be  carried  on 
for  the  benefit  of  his  estate.  The  Master 
having  reported  in  favour  of  such  a  pro- 
ceeding, die  decree  was  amended  in  that 
respect,  and  the  defendant  was  ordered  to 
account  before  the  Master  for  the  profits 
to  be  made  by  her  in  carrying  on  such 
business. 

The  defendant  now  renewed  before  the 
Lord  Chancellor  the  motion  to  stay  the 
proceedings  in  the  suit  of  Underwood  v. 
Jee, 

Mr.  Rolt  and  Mr.  Miller^  for  the  motion. 
— The  suit  of  Smith  v.  Jee  is  more  com- 
prehensive than  the  first  suit;  for  it 
embraces  an  account  of  the  real  estate. 
By  the  order  made  upon  the  petition, 
the  account  of  the  future  profits  of  the 


trade  will  be  taken.  If  necessar] 
Court  may  make  an  order  similar  t 
made  in  Dry  den  v.  Foster  (1),  limitL 
proceedings  in  Underwood  v.  Jee  1 
taking  the  accounts  of  the  profits  • 
business  since  the  death  of  the  int 
In  all  other  respects  that  suit  is  usel 
Mr.  James  Parker  and  Mr,  S 
contni.— The  relief  prayed  by  the  s 
Underwood  v.  Jee  is  much  more  ext 
than  that  prayed  in  the  other  suit. 
Court,  therefore  will  not  stop  the  pn 
tion  of  it — Righy  v.  Strangways  (2). 
order  made  upon  the  petition  relate 
to  the  future  profits  of  the  business. 

The  Lord  Chancellor. — As  thi 
stood  when  it  came  before  the  Vice 
cellor,  I  think  his  order,  refusin 
motion,  was  right;  and  the  questio 
is,  whether  the  order  which  has  sinc4 
made  upon  the  petition  makes  any 
ence.  Does  that  order  and  the  de< 
the  second  suit,  taken  together,  p 
for  all  that  the  creditor  in  the  fin 
has  a  nght  to  ask  for?  The  firs 
seeks  an  account  of  the  profits  < 
intestate's  trade  from  the  period  < 
death ;  but  the  order  on  the  p 
obviously  only  relates  to  prospectiv 
fits ;  the  anterior  profits  are  not  emi 
by  it.  The  first  suit,  then,  has  an 
beyond  that  sought  by  the  second  a 
embraced  in  the  existing  decree.  Th< 
therefore,  as  to  staying  proceedingi 
not  apply  here.  The  plaintiff"  must, 
fore,  be  allowed  to  prosecute  that 
but  at  his  own  risk ;  for  if  at  the  heai 
shall  appear  that  he  has  done  so  un: 
sarily,  he  will  have  to  pay  the  costs 
litigation.  The  motion  must  be  re 
with  costs. 


V 

Jan 


ii-.}  " 


re  croyden's  trui 


Trust  and  Trustee — Payment  of  i 
into  Court  under  Trustee  Act  —  Co 
Trustees. 

Trustees  are  not  hound  to  take  any  i 
in  ascertaining  the  validity  of  clainu 

(1)6  Beav.  146  ;    8.  c.  12  Law  J.  Rep. 
Chanc.  189. 

(2)  2  Phil.  175. 
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the  trust  fimd,  but  may  diaeharge  themselves 
of  all  responsibility  whenever  they  please  by 
paying  the  fund  into  court  under  the  Trustee 
Actf  and  Aey  will  be  entitled  to  their  costs. 

This  was  a  petition  for  the  payment  out 
of  court  of  a  sum  of  money  paid  in  under 
the  late  Trustee  Act  ( 1 ).  It  appeared  upon 
the  petition  that  under  the  marriage  settle- 
ment of  James  Croyden  and  Mary  Hyde, 
dated  in  Decemher  1828,  the  said  James 
Croyden  covenanted  to  pay  the  siun  of 
500/.  to  the  trustees  of  the  settlement, 
upon  trust  to  pay  the  dividends  thereof  to 
his  intended  wife  for  life,  and  after  her 
decease  to  the  children  of  the  marriage; 
and,  in  &ilure  of  children,  there  was  an 
ultimate  trust  to  transfer  the  fiind  to  the 
survivor  of  the  husband  and  wife,  his  or 
her  executors,  administrators,  or  assigns. 
The  marriage  took  place,  and  the  wife 
died  in  1848,  without  having  had  any  chil- 
dren, consequently  the  ultimate  trust  for 
the  benefit  of  the  husband  took  effect. 

Previously  to  the  death  of  the  wife, 
James  Croyden  assigned  over  the  whole 
of  his  property  to  trustees  for  the  benefit 
of  his  creditors.  The  trustees  of  the  settle- 
ment paid  the  dividends  of  the  trust  fund 
to  the  wife  during  her  life,  but  upon  her 
death  the  trustees  of  the  creditors'  deed 
applied  to  the  trustees  of  the  settlement 
for  payment  of  the  trust  fund,  and  at  the 
same  time  they  obtained  the  written  admis- 
sion of  James  Croyden  that  they  were 
entitled  to  the  fund.  The  trustees  of  the 
settlement,  however,  alleged  that  a  Mr. 
Cooper,  a  solicitor,  claimed  a  lien  upon 
the  settlement  for  costs,  which  settlement 
was  in  the  possession  of  the  said  Mr. 
Cooper,  and  that  they  had  no  personal 
knowledge  of  the  deed  of  assignment,  and 
thereupon  they  paid  the  trust  fund  into 
court  under  the  Trustee  Act.  The  petition 
was  presented  by  the  trustees  of  die  cre- 
ditors' deed  for  payment  of  the  money  to 
them ;  and  it  was  contended,  on  behalf  of 
the  petition,  that  the  trustees  of  the  settle- 
ment were  not  justified  in  the  course  they 
had  pursued,  and  it  was  asked  that  they 
might  be  ordered  to  pay  the  costs  occa- 
sioned by  the  transfer  into  court. 

(1)  10  &  11  Vict.  c.  96. 


Mr»  C,  Hall  appeared  in  support  of  the 
petition. 

Mr.  Greency  for  the  trustees  of  the  settle- 
ment, contended  that  they  were  entitled  to 
their  costs,  as  it  was  evident  that  there  had 
been  some  doubt  as  to  the  title  to  the  fund, 
and  the  trustees  were  not  bound  to  incur 
any  risk,  but  were  entitled  to  take  advan- 
tage of  the  Trustee  Act,  to  save  themselves 
from  all  responsibility. 

Mr,  Walford  appeared  for  Mr.  Cooper. 

The  Vice  Chancellor  said  it  was  clear 
that  the  trustees  might  have  been  subject 
to  some  trouble  in  ascertaining  the  claims 
made  upon  this  fund,  and  he  did  not  think 
they  were  bound  to  take  that  trouble. 
The  parties  had  evidently  disagreed  upon 
the  subject,  and  there  was  no  obligation 
upon  them  to  take  any  responsibility ;  but 
they  might  discharge  themselves  from  the 
trust  whenever  they  pleased,  by  paying 
the  money  into  court.  He  thought,  there- 
fore, that  they  were  entitled  to  their  costs. 


V 

Jan 


.C.     \ 
.  12.  S 


In  re  gorfett's  trust. 


Will  —  Legal  Estate  —  Securities  for 
Money — Money  invested  on  any  Security. 

A  testator  gave  and  bequeathed  all  his 
stock  in  trade,  book  debts,  securities  for 
money,  money  in  the  funds  and  aU  his 
household  goods,  ^c,  to  his  wife.  He  also 
gave  and  bequeathed  whatever  money  he 
had  in  the  Banky  or  invested  on  any  security, 
and  also  all  the  residue  of  his  personal  and 
testamentary  estate,  goods,  chattels  and 
credits  to  his  trustees  upon  certain  trusts 
therein  mentioned : — Held,  that  the  legal 
estate  in  certain  messuages,  which  were  eon- 
veyed  to  the  testator  upon  trust  to  pay  him* 
self  a  sum  ofSOOL,  and  to  pay  the  surplus 
to  the  person  conveying  the  same,  did  not 
pass  by  the  will. 

This  was  a  petition  under  the  act 
1  Will.  4.  c.  60,  for  a  reference  as  to 
whether  certain  infants  were  trustees 
within  the  meaning  of  the  act ;  and  a  ques- 
tion was  raised  whether  the  legal  estate  in 
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property,  conveyed  to  a  testator  upon 
trusts  for  sale,  passed  by  his  will. 

The  petition  stated  that  by  an  indenture 
dated  in  November  1837,  certain  freehold 
and  leasehold  messuages  in  William 
Street  were  conveyed  by  William  Gorfett 
to  John  Smith  and  his  heirs,  upon  trust  to 
sell  the  same,  and  in  the  first  place  to  pay 
himself  the  sum  of  300/.  which  had  been 
advanced  by  him  to  the  said  W.  Gorfett, 
and  then  to  pay  the  residue  thereof  to  the 
said  W.  Gorfett,  his  executors,  adminis- 
trators or  assigns. 

The  petition  further  stated,  that  the  said 
J.  Smith,  by  his  will  dated  in  December 
1838,  gave  and  bequeathed  all  his  stock 
in  trade,  book  debts,  securities  for  money, 
money  in  the  funds  and  all  and  singular 
his  household  goods  and  furniture,  plate, 
linen,  glass,  china  and  earthenware  belong- 
ing to  him  at  the  time  of  his  decease, 
subject  to  the  payment  of  his  debts,  to  his 
wife,  her  executors,  administrators  and 
assigns ;  and  as  to,  for  and  concerning  his 
freehold  messuage  in  Richmond  Street, 
and  his  leasehold  messuage  in  Russell 
Street,  and  also  the  several  trusts  and 
equities  of  redemption  affecting  the  same, 
and  the  monies  received  upon  such  estates 
and  taken  as  part  of  his  personal  estate,  to 
the  repayment  of  300/.  and  interest,  lent 
and  advanced  by  him  to  W.  Gorfett  on 
freehold  and  leasehold  messuages  in 
William  Street,  the  testator  gave,  devised 
and  bequeathed  the  same  to  his  trustees, 
their  heirs,  executors,  administrators  and 
assigns,  upon  certain  trusts  therein  men- 
tioned. And  the  testator  declared  that  as 
to,  for  and  concerning  whatever  money  he 
had  in  the  Bank,  or  invested  on  any  secu- 
rity, and  also  all  and  singular  the  residue 
of  his  personal  and  testamentary  estate, 
goods,  chattels  and  credits,  he  gave  and 
bequeathed  the  same  to  his  trustees,  and 
the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  their 
or  his  assigns,  upon  trust,  to  sell  the 
same  and  invest  the  proceeds  in  manner 
therein  mentioned,  and  pay  the  income 
thereof  to  his  wife  for  life,  and  after  her 
decease  to  his  son  John  for  life,  and  then 
to  pay  the  principal  to  his  three  grand- 
daughters. 

Mr,  Shapter;  on  behalf  of  the  petitioner. 


the  only  executor  of  the  testator  who 
had  proved  the  will,  contended  that  the 
deed  of  1837  was  a  trust  deed,  and  not  a 
mortgage,  and  that  the  legal  estate  con- 
veyed thereby  to  the  testator  was  not 
devised  by  his  will.  That  the  first  clause 
in  the  will  contained  a  bequest  of  securi- 
ties for  money  under  which  the  legal 
estate  could  not  pass.  The  third  clause 
was  a  gift  of  the  residue,  including 
whatever  money  the  testator  had  in  the 
bank  or  invested  upon  any  security,  but 
this  clause  was  exclusively  a  gift  of 
chattels  which  were  bequeathed  to  the 
trustees,  their  executors,  administrators 
and  assigns,  and  could  not  be  applicable 
to  a  devise  of  legal  estate ;  and  the  second 
clause,  whatever  the  testator  might  have 
intended,  was  certainly  not  a  perfect  devise 
of  the  freehold.  There  was  consequently 
an  intestacy  as  to  the  said  legal  estate. 

Mr,  Walker^  contra,  urged  that  the 
words  contained  in  the  first  and  third 
clauses  of  the  will  were  sufficient  to  pass 
the  legal  estate  in  the  messuages  com- 
prised in  the  deed  of  1837*  It  would 
pass  under  the  words  **  securities  for 
money*'  in  the  first  clause,  or  the  words 
"  money  invested  on  any  security,  and 
also  all  and  singular  the  residue  of  his 
personal  and  testamentary  estate*'  in  the 
third  clause. 

Silvester  v.  Jarman^  10  Price,  78. 

GalUers  v.  MosSy  9  B.  &  C.  267 ;  s.  c. 
7  Law  J.  Rep.  K.B.  109. 

Ex  parte  Barber ^  5  Sim.  451. 

The  Vice  Chancellor. — There  is  cer- 
tainly some  obscurity  about  this  question. 
The  contest  is,  whether  the  interest  which 
the  testator  had  in  the  property  secured 
by  the  deed  of  1837  should  be  taken  to 
have  passed  by  the  first  or  last  clauses  in 
his  will.  Now,  as  to  the  first  clause  it  is 
this,  the  testator  gives  and  bequeaths  all 
his  stock  in  trade,  book  debts,  securitiea 
for  money,  money  in  the  funds,  &c.  This 
shews  that  he  meant  to  describe  debts  of 
some  kind.  There  is  nothing  in  these 
words  to  shew  that  securities  for  money 
were  intended  to  convey  the  legal  estate 
in  the  securities.  The  words  are  merely 
thrown  in  between  book  debts  and  money 
in  the  funds,  so  as  to  include  all  money 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


175 


of  that  nature,  and  then  follow  the  Words 
"  and  all  and  singular  my  household  goods 
and  furniture,  plate,  linen,  glass,  china 
and  eardienware  belonging  to  me  at  the 
time  of  my  decease;"  and,  having  made 
this  minute  detail,  he  continues  in  the 
next  clauses — [His  Honour  here  read  the 
clauses  in  the  will].  There  is  a  difficulty 
in  saying  that  the  legal  estate  passed  by 
any  of  these  clauses,  since  you  find  that  in 
the  first  clause  he  only  uses  the  term 
'*  securities  for  money.**  In  the  second 
clause  he  alludes  to  the  repayment  of  the 
SOOi.  as  part  of  his  personal  estate  ;  and 
in  the  third  clause  he  says,  whatever 
money  he  had  in  the  Bank  or  invested  on 
any  security ;  and,  therefore,  if  it  is  a  mere 
question  whether  the  legal  estate  passed, 
I  cannot  say  that  it  did  pass  by  either  of 
these  clauses. 


V 

Jan 


:  M. }  ^« 


re  FAGO  S  TRUST. 


Trust  and  Trustee — Power  of  appointing 
new  Trustees— Costs. 

By  an  indenture  of  settlement  three  trus^ 
tees  were  appointed.  The  settlement  contained 
a  power  for  the  cestuis  que  trust  in  case  the 
trustees  therein  named,  or  either  of  them,  should 
dUy  or  be  desirous  of  being  discharged  from 
the  trusts,  to  appoint  any  other  person  or 
persons  to  be  a  trustee  or  trustees  in  the  place 
of  any  such  trustee  or  trustees  so  dying  or 
being  desirous  to  be  discharged.  One  trustee 
died,  and  the  other  two  were  desirous  of  being 
discharged,  upon  which  two  new  trustees  only 
were  substituted.  The  two  continuing  trus- 
tees refused  to  transfer  the  fund  to  the  new 
trustees,  upon  the  ground  that  the  appoint- 
ment was  not  properly  executed,  and  paid 
the  trust  fund  into  court  under  the  Trustee 
Act : — Held,  upon  petition  for  payment  of 
the  money  out  of  court,  that  it  was  competent 

Jbr  the  cestui  que  trust  to  appoint  two  trus- 
tees only,  and  that  the  old  trustees  were  not 

Justified  in  paying  the  money  into  court,  and 
they  were  ordered  to  pay  costs  thereby  occa- 
sioned, and  their  costs  of  the  petition. 

This  petition  was  presented  by  Thomas 
Fagg  an  d  Amelia  Fagg  his  wife ;  and  it  stated 
that  by  an  indenture  of  settiement,  dated 


the  22nd  of  February  1881,  it  was  agreed 
and  declared  that  T.  Walters,  W.  Walters, 
and  A.  Fagg,  and  the  survivor  and  sur- 
vivors of  them,  his  executors  and  adminis- 
trators, should  stand  possessed  of  a  sum  of 
1,000/.  bank  annuities,  which  had  pre- 
viously been  transferred  into  their  names, 
upon  trust  to  pay  the  dividends  thereof  to 
lliomas  Fagg  for  life,  and  after  his  decease 
to  Amelia  Fagg  his  wife,  if  she  should  be 
then  living,  for  her  life,  and  after  the  decease 
of  the  survivor,  in  trust  to  stand  possessed 
of  the  said  trust  monies,  and  the  dividends, 
interest,  and  annual  proceeds  thereof,  for 
such  children  of  the  said  Thomas  and 
Amelia  Fagg  as  the  said  Thomas  Fagg 
should,  by  deed  or  will  appoint,  and  in 
default  of  appointment,  upon  trust  to 
transfer  the  said  capital  sum  unto  the  said 
children  equally  in  manner  therein  men- 
tioned. And  it  was  thereby  also  agreed 
and  declared,  that  in  case  the  said  trustees 
therein  named,  or  either  of  them,  or  any 
succeeding  or  other  trustees  or  trustee  to 
be  nominated  as  therein  mentioned  should 
die,  or  be  desirous  of  being  discharged  of 
and  from,  or  refuse  or  become  incapable  to 
act  in,  the  trusts  and  powers  therein  declared 
and  contained  before  the  same  should  be 
fully  performed,  then  and  so  often  as  the 
same  should  happen  it  should  be  lawful 
for  the  petitioners  Thomas  Fagg  and 
Amelia  Augusta  his  wife,  during  tiieir  joint 
lives,  and  after  the  decease  of  either  of 
them,  during  his  or  her  life,  by  any  deed 
or  writing  under  their,  his,  or  her  hands 
and  seal  or  seals,  to  nominate  and  appoint 
any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  place  of  any  such  trustee 
or  trustees  so  dying,  desiring  to  be  dis- 
charged, or  refusing  or  becoming  incapable 
to  act  as  aforesaid ;  and  that  as  often  as 
any  such  new  trustee  or  trustees  should  be 
appointed,  all  the  said  trust  stocks  or  funds 
and  monies  should  be  thereupon  with  all 
convenient  speed  transferred  and  assigned 
in  such  manner,  and  so  that  the  same 
should  be  and  become  legally  and  efiec- 
tually  vested  in  the  newly  appointed  trustee 
or  trustees,  jointly  with  such  of  the  former 
trustees  as  should  be  willing  and  capable  to 
act,  or  in  case  there  should  be  no  continuing 
former  trustees,  then  in  such  newly  ap- 
pointed trustee  or  trustees  only,  upon  ^e 
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trusts  thereinbefore  contained  and  declared 
of  and  concerning  the  same,  or  such  of  them 
as  should  be  then  subsisting  or  capable  of 
taking  effect. 

That  the  said  Alfred  Fagg,  one  of  the 
trustees,  had  departed  this  life,  and  the  said 
Thomas  Walters  and  William  Walters  had 
expressed  their  desire  of  retiring  altogether 
from  the  trusts  of  the  said  deed  of  February 
1831,  and  had  requested  the  said  Thomas 
Fagg  and  Amelia  Fagg  forthwith  to  appoint 
new  trustees  in  their  place ;  that  in  pur- 
suance of  such  request  a  deed-poll  was 
prepared  for  the  appointment  of  two  persons 
named  George  Fagg  and  William  Kent  as 
such  new  trustees,  and  the  draft  of  such 
new  appointment  having  been  forwarded 
to  the  solicitors  for  the  remaining  trustees 
for  perusal,  the  same  was  returned  and  ap- 
proved of;  but  it  was  stated  that  a  release 
to  the  old  trustees  should  have  been  con- 
tained in  the  said  deed ;  that  in  reply  to 
this  suggestion,  the  solicitor  for  the  peti- 
tioner Thomas  Fagg  stated,  that  there 
would  be  no  objection  to  give  the  release 
if  there  was,  in  fact,  anything  in  respect  of 
which  a  release  could  be  required,  but  that 
a  release  was,  at  all  events,  no  part  of  the 
appointment  of  new  trustees ;  that  no  ob- 
jection having  been  raised  by  the  said 
Thomas  and  William  Walters  to  the  ap- 
pointment of  new  trustees  the  same 
was  ingrossed  and  executed  by  Thomas 
and  Amelia  Fagg ;  that  the  said  Thomas 
Walters  and  William  Walters  delayed  for 
some  time  to  transfer  the  said  trust  funds 
into  the  names  of  the  new  trustees,  but 
upon  their  being  urged  to  do  so,  the  said 
Thomas  Walters,  in  answer  to  a  letter  written 
by  the  petitioners'  solicitor,  stated  that  he 
was  unable  to  account  for  his  solicitor's 
delay  in  the  matter;  that  he  was  quite 
ready  to  transfer  the  stock,  and  so  was  the 
said  William  Walters,  and  they  would  see 
that  it  should  be  effected  immediately. 
That  notwithstanding  such  statement,  and 
notwithstanding  that  the  appointment  of 
new  trustees  had  been  executed  so  long  pre- 
viously as  the  10th  of  July  1848,  the  said 
Thomas  Walters  and  William  Walters, 
without  any  further  communication  with 
the  petitioners,  and  without  their  consent, 
transferred  the  said  trust  fund  into  the 
name  of  the  Accountant  General  of  this 


Court,  on  the  14th  of  August  1849,  under 
the  provisions  of  the  late  Trustee  Act  (1). 
The  petition  prayed  that  the  said  trust 
fund  of  1,000/.  so  paid  into  court,  might 
be  transferred  into  the  names  of  the  new 
trustees  upon  the  trusts  of  the  indenture  of 
February  1831. 

Mr.  Bethell  and  Mr.E.  G.  White  appeared 
in  support  of  the  petition,  and  submitted, 
that  the  old  trustees  Thomas  and  William 
Walters  were  not  justified  in  having  paid 
the  trust  monies  into  court ;  they  had  retired 
altogether  from  the  trust,  and  new  trustees 
had  been  appointed.  It  was  their  duty  at 
once  to  have  transferred  the  fund  to  the 
new  trustees,  and  it  was  now  asked  that 
they  might  be  ordered  to  pay  the  costs  of 
this  petition. 

Air.  Bevir,  on  behalf  of  the  old  trustees^ 
stated  that  the  reason  they  had  not  trans- 
ferred the  fund  into  the  names  of  the  new 
trustees  was,  that  they  conceived  the  ap- 
pointment had  not  been  duly  executed. 
By  the  settlement  of  February  1831  three 
trustees  were  appointed ;  one  of  those  trus- 
tees had  died  and  the  other  two  had  resigned. 
It  was,  therefore,  contended,  that  under  the 
power  of  appointing  new  trustees  three  more 
ought  to  have  been  substituted,  instead  of 
wluch  two  only  had  been  appointed.  Under 
these  circumstances  the  old  trustees  were 
justified  in  paying  the  money  into  court 
under  the  Trustee  Act. 

The  Vice  Chancellor. — It  is  plain  that 
under  the  power  contained  in  the  instru- 
ment of  1831,  it  was  competent  for  Mr. 
and  Mrs.  Fagg  to  appoint  one  or  more 
trustee  or  trustees  in  the  place  of  any 
trustee  or  trustees  dying,  desiring  to  be 
discharged,  or  refusing  or  becoming  inca- 
pable to  act  in  the  trusts  of  the  deed.  My 
opinion,  therefore,  is,  that  the  appointment 
was  properly  executed,  and  that  the  old 
trustees  were  not  justified  in  refusing  to 
transfer  the  fiind.  They  must,  therefore, 
pay  the  costs  occasioned  by  their  paying 
the  money  into  court,  and  their  costs  of 
the  petition. 


(1)  10  &  11  Vict  cM. 
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1850. 
Feb.  19. 


HUNTER  V.  NOCKOLD8. 


Lindtatwns,  Statute  of— 3  ^  4  WiU.  4. 
e.  27*  s.  42.  and  c,  42.  s.  3,  Construction 
of' — Arrears  of  Annuity  charged  upon  Land 
and  secured  6y  the  Covenant  of  the  Grantor, 

TheS^4  Will.  4.  e.  27.  s.  42.  takes 
away  from  an  incumbrancer  upon  land,  in 
aU  cases^  the  right  of  recovering  as  against 
the  land  more  than  six  gears*  arrears  of 
rent  or  interest;  andthe  statute  3^4  Will.  4. 
e,  42.  «•  8.  mereUf  restores  the  personal 
remedy  against  the  debtor  on  the  covenant. 

An  amnuitff  and  certain  extra  premiums 
for  imtmfing  the  Ufe  of  the  grantor  were 
dUnrged  upon  land,  and  also  secured  by  the 
eovemamt  of  the  grantor: — Held,  reversing 
ike  order  of  the  Court  below,  that  the  annui" 
tani  was  oily  entitled  to  recover  against  the 
land  the  arrears  that  had  accrued  due  and 
fft#  premimms  paid  by  him  within  six  years 
from  the  time  of  instituting  proceedings  to 
reeemer  ike  same. 


This  was  the  petition  of  a  subsequent 
inenmbnaoery  by  way  of  appeal  from  an 
order  of  Yiee  Chimcellor  Wigram,  who  held, 
levening  the  Master's  finding,  that  an 
annuitant  whose  annuity  was  chaxged  upon 
knd  and  secured  by  a  demise  for  a  term 
of  years,  and  by  the  covenant  of  the  gran- 
tor to  pay  and  by  a  judgment  enter^  up, 
was  entkled  to  recover  as  against  the 
land  the  whole  of  the  arrears  of  the  annuity, 
and  also  all  premiums  of  insurance  made 
a  change  upon  the  land  which  had  respec- 
tirely  become  due  to,  and  been  paid  by  the 
grantee  within  twenty  years  past.  The 
case  is  reported  in  18  Law  J.  Rep,  (m.s.) 
Chanc.  407* 

The  question  raised  upon  the  hearing  of 
the  petition  before  the  Court  below,  and  on 
the  present  appeal  was,  whether  the  8  &  4 
Will.  4.  e.  42.  s.  3.  operated  as  an  excep- 
tion out  of  the  42nd  section  of  the  3  &  4 
Will.  4.  c.  27»  so  as  to  restore  the  remedy 
of  the  incumbrancer  against  the  land  for 
twenty  years'  arrears  in  the  case  of  a  cove- 
nant to  pay,  or  whether  the  effect  of  c.  42. 
was  merely  to  restore  the  personal  liability 
upon  the  covenant. 

Niw  ftMiKS,  XIX.— Chanc. 


Mr.  Humphry  and  Mr.  G.  Lake  RuseeU^ 
for  the  appeal  petition. — ^The  two  statutes 
c.  27*  and  c.  42.  relate  to  distinct  subject- 
matters,  the  one  to  land,  and  the  other  to 
personal  remedies.  The  object  of  the  first 
statute  was  to  relieve  the  land  from  more 
than  six  years  of  arrears ;  the  object  of  the 
second  was  merely  to  restore  the  personal 
remedy.  It  is  not  a  legitimate  course  of 
reasoning  to  say,  that  because  the  legisla- 
ture has  said  that  one  remedy  shall  remain 
in  force,  both  remedies  are  restored :  espe- 
cially, when  such  a  construction  would 
defeat  the  whole  object  of  the  first  statute. 
The  proper  construction  is  to  make  the 
first  statute  give  way  only  so  far  as  may  be 
necessary  to  give  effect  to  the  second. 

Harrisson  v.  Duignan,  2  Dr.  &  War.  295. 

Henry  v.  Smith,  Ibid.  38 1 . 

Hughes  v.  Kelley,  3  Ibid.  482. 

Foley  V.  Dumas,  1  Smythe,  78. 
They  cited  also— 

Hodges  v.  the  Croydon  Canal  Company, 
3  Beav.  86. 

James  v.  Salter,  3  Bing.  N.C.  544;  s.  c. 
6  Law  J.  Rep.  (n.b.)  C.P.  171. 

Francis  v.  Grover,  5  Hare,  39 ;  s.  c. 
15  Law  J.  Rep.  (n.s.)  Chanc.  99; 
and  they  distinguished  the  case  oiDu  Vigier 
V.  Lee  (1),  as  one  where  the  right  of  sub- 
sequent incumbrancers  was  not  affected  by 
the  decision. 

The  Solicitor  General  and  Mr.  Southgaie, 
for  the  plaintiff,  an  incumbrancer  in  the 
same  interest  with  the  appellants. 

Mr.  Teed  and  Mr.  Pryor,  in  support  of 
the  order  below,  contended,  diat  the  statute 
c.  42.  restored  the  remedy  against  the  land 
for  twenty  years*  arrears  where  there  was  a 
covenant  to  pay  by  the  grantor,  and  was 
intended  to  operate  by  way  of  exception 
out  of  the  former  act. 

Paget  \.  Foley,  2  Bing.  N.C.  079 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  C.P.  258. 

Strachan  v.  Thomas,  12  Ad.  &  E.  556; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Q.B.  397* 

Du  Vigier  v.  Lee. 

Feb.  19. — The  Lord  Chancellor. — 
The  only  difficulty  in  this  case  is  as  to  the 
operation  of  the  Statute  of  Limitations, 
the  3  &  4  Will.  4.  c.  27.  and  the  3  &  4 
Will.  4.  c.  42,  on  an  annuity  charged  on 

(1)  2  Hare,  326;  s.  c.  12  Law  J.  Rep.  (N.s.) 
Chanc.  845. 

2  A 
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land  of  the  grantor,  and  also  secured  by 
his  covenant.  The  question  arises  on  the 
Master's  report  on  a  reference,  a  receiver 
having  been  appointed  to  inquire  as  to  the 
title  of  the  annuity,  the  priority  of  charges, 
and  what  was  due.  The  Master  having 
found  arrears  due  beyond  the  six  years, 
the  question  raised  is,  whether,  under  these 
circumstances,  six  years  or  twenty  years 
should  be  the  limitation  of  arrears  for  an 
annuity  so  secured.  Vice  Chancellor 
Wigram  having  in  this,  and  in  a  former 
case  of  Du  Vipier  v.  Lee,  devoted  the 
greatest  attention  to  tliis  subject,  and  hav- 
ing decided  that  twenty  years  was  a  period 
applicable  to  this  case,  it  has  been  my  duty 
to  consider  the  grounds  of  his  judgment, 
with  reference  to  the  statutes,  and  to  the 
construction  which  has  by  other  Courts 
been  put  upon  them.  The  first  act,  the 
3  &  4  Will.  4.  c.  27,  has  no  preamble,  and 
the  title  cannot  be  resorted  to  in  construing 
the  enactments ;  but  all  the  earlier  provi- 
sions relate  to  limitation  of  actions  and 
suits  relating  to  real  property,  and  the  40th 
section  having  made  twenty  years  after  the 
accruer  of  the  right  the  period  within 
which  proceedings  must  be  instituted  to 
recover  any  sum  of  money  charged  upon 
or  payable  out  of  land,  the  42nd  section 
provides  that  no  more  than  six  years  arrears 
of  rent  or  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any 
land  or  rent  shall  be  recovered  by  way  of 
distress,  action,  or  suit.  The  object  of  the 
act  being  to  relieve  land  from  arrears  of 
charges  beyond  the  six  years  ;  but  the 
enactment  creating  a  bar  to  all  actions  and 
suits  for  money  charged  on  or  payable  out 
of  land,  the  question  probably  arose  whe- 
ther, in  protecting  the  land,  the  act  had  not 
relieved  the  debtor  from  his  personal  lia- 
bility, which  formed  no  part  of  its  object. 
If  so,  this  must  have  been  soon  discovered, 
for  by  the  act,  cap.  42.  of  the  same  ses- 
sion, and  passed  only  three  weeks  after  the 
former  act,  by  the  3rd  section  it  is  provided, 
that  all  actions  of  covenant  or  debt  on  any 
specialty  shall  be  sued  and  brought  within 
twenty  years  after  the  cause  of  such  actions 
or  suits,  but  not  after.  This  provision 
does  not  profess  to  deal  with  the  land  on 
which  any  demand  might  be  secured,  but 
with  a  personal  action  only,  and  the  former 
act  professed  to  deal  with  the  land  only ; 


and,  so  considered,  there  would  be  no  in- 
consistency between  these  provisions,  the 
subject-matter  of  each  being  different.  No 
question  could  have  arisen  but  from  the 
generality  of  the  words  "action  or  suit," 
in  the  42nd  section  of  the  earlier  act ;  but 
whether  the  provisions  of  the  latter  act, 
section  3,  were  framed  wiUiout  reference 
to  the  42nd  section  of  the  earlier  act,  but 
intending  to  provide  for  a  different  subject- 
matter,  namely,  personal  liability,  and  not 
the  charges  on  land,  or  whether  it  was  in- 
tended to  limit  the  generality  of  the  former 
provisions  by  confining  them  to  what  was 
the  subject  of  the  act,  namely,  the  land,  is 
not  material.  The  provisions  of  the  two 
must,  if  possible,  be  reconciled ;  which  can 
only  be  done  by  construing  the  first  act  as 
applicable  only  to  the  land,  and  the  latter 
as  applicable  only  to  the  personalty.  If, 
as  by  the  order  under  review,  the  remedy 
against  the  land  be  to  be  considered  as 
extending  to  twenty  years  in  all  cases  in 
which  there  is  also  security  of  the  personal 
covenants,  the  two  acts  would  be  wholly 
inconsistent,  and  the  legislature  must  be 
supposed  within  three  weeks,  by  the  second 
act,  to  have  repealed  the  first,  in  by  far 
the  greater  part  of  the  cases  to  which  it 
would  apply.  In  some  of  the  cases  which 
have  arisen  under  the  acts,  the  Courts 
have  treated  the  provision  of  the  second 
act  as  an  exception  out  of  the  enactments 
of  the  former.  The  conjoint  enactment 
would  in  that  case  be,  that  no  more  than 
six  years'  arrears  of  rent  or  interest  in 
respect  of  any  sum  charged  on  or  payable 
out  of  any  land  or  rent  shall  be  recovered 
by  way  of  distress,  action,  or  suit,  other 
than  and  except  an  action  on  covenant  or 
debt  on  specialty,  in  which  case  the  limit- 
ation would  be  twenty  years.  This  ap- 
pears to  me  to  be  the  only  mode  of  recon- 
ciling the  two  enactments,  and  to  have 
been  the  intention  of  the  legislature.  If, 
therefore,  I  had  not  had  any  guide  but  the 
enactments  themselves,  I  should  have  put 
this  construction  upon  them.  But  I  am 
not  without  assistance  on  this  point,  for 
such  has  been  the  construction  adopted  by 
the  Court  of  Common  Pleas  and  the  Court 
of  Queen's  Bench,  in  this  country,  and  by 
Sir  Edward  Sugden  as  Chancellor  of  Ire- 
land ;  not,  indeed,  a  direct  decision ;  but 
in  all  the  cases  it  is  sufficiently  express- 
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and  entitled  under  her  father's  will  to  con- 
siderable personal  property.  No  settle- 
ment was  executed  upon  the  marriage  ; 
but,  subsequently  thereto,  it  was  proposed 
and  agreed  that  part  of  her  property  should 
be  made  oyer  to  her  husband  absolutely, 
and  that  the  residue  should  be  settled. 
This  agreement  was  carried  out  by  a  deed 
of  the  29th  of  May  1811,  and  made  be- 
tween Benjamin  Gafifee  and  Hannah  his 
wife  of  the  one  part,  and  certain  trustees 
of  the  other  part ;  and  the  provisions  of 
that  deed,  after  directing  an  investment 
of  the  ^nd,  were,  that  the  trustees  ''do 
and  shall  pay  the  interest,  dividends  and 
annual  produce  of  the  same  trust  monies, 
&c.  to  such  persons  and  for  such  purposes 
as  the  said  Hannah  Gaffee  shall,  from  time 
to  time,  by  any  writing  under  her  hand 
direct  or  appoint,  but  not  so  as  to  dispose 
of  the  same  by  sale,  mortgage,  or  charge, 
or  otherwise,  in  the  way  of  anticipation ; 
and  in  default  of  such  direction  or  appoint- 
ment, into  her  own  hands  for  her  own 
separate  use,  notwithstanding  her  cover- 
ture, independently  of  the  said  Benjamin 
Graffee,  who  is  not  to  intermeddle  there- 
with, neither  is  the  same  to  be  subject  or 
liable  to  his  debts,  contracts  or  engage- 
ments ;  and  the  receipts  of  her  the  said 
Hannah  Gaffee  and  of  her  appointees  are 
hereby  declared  to  be  discharges  for  the 
same ;  and  do  and  shall,  from  and  after 
the  decease  of  the  said  Hannah  Gaffee, 
pay  the  interest,  dividends  and  annual 
produce  of  the  same  trust  monies  and 
premises  to,  or  permit  the  same  to  be  re- 
ceived by  the  said  Benjamin  Gaffee  and 
his  assignees  during  his  life;  and  after 
the  decease  of  the  survivor  of  them,  the 
said  Benjamin  Gaffee  and  Hannah  Gaffee, 
if  there  shall  be  issue  of  their  bodies,  any 
child  or  children,"  then  to  go  to  the  chil- 
dren. 

Benjamin  Gaffee  died,  and  there  were 
several  children  of  the  marriage.  Mrs. 
Gaffee  afterwards  intermarried  with  her 
present  husband,  Adam  Browne ;  and, 
subsequently  to  that  marriage,  Mr.  and 
Mrs.  Browne  joined  in  charging  her  inter- 
est in  the  trust  property  with  several  an- 
nuities. The  trustees  of  the  settlement  of 
1811  thereupon  paid  the  trust  fund  into 
court  under  the  Trustee  Relief  Act. 

Hannah   Browne   then    presented  her 
petition  for  payment  to  her  of  the  dividends 


of  the  trust  fund.  The  petition  wi 
posed  by  the  persons  claiming  undc 
annuity  deeds. 

The  question  raised  by  the  petitiiM 
whether  the  restraint  upon  antici] 
extended  to  the  second  coverture* 

In  January  1849  the  petition  can 
for  hearing,  before  Wigram,  V.C; 
his  Honour  held  that,  upon  the  true 
struction  of  the  settlement  of  1811 
direction  to  pay  to  the  separate  n 
Hannah  was  clearly  confined  to  the 
coverture ;  and  that  the  prior  direct! 
pay  accordmg  to  her  appointment,  wi 
power  of  anticipation,  must  be  com 
as  co-extensive  with  that,  both  d 
being  parts  merely  of  the  machine] 
which  a  gift  to  the  separate  use  of  ami 
woman  was  made  effectual ;  and  that 
so,  the  case  did  not  come  within  the 
established  by  Tullett  v.  Armstrcm 
and  Scarborough  v.  Borman  (2);  aa 
Honour  concluded  by  saying,  that  wi 
having  formed  a  very  positive  ojx 
that  the  limited  was  the  necessary  com 
tion,  he  found  three  cases  decided  b 
Vice  Chancellor  of  England,  Knig 
Knight  (3),  Benson  v.  Benson  (4),  Bf 
V.  Hughes  (5),  which  he  must  ove 
except  he  adopted  the  limited  constn 
in  this  case,  namely,  that  the  jn 
against  anticipation  in  the  settleme; 
May  1811  was  confined  to  the  then  < 
ing  coverture. 

The  petition  now  came  on  for  rehei 
by  way  of  appeal,  before  the  Lord  < 
cellor. 

Mr,  Wood  and  Mr,  Parsons^  foi 
appellant,  Mrs.  Browne. — In  Brou 
Bamford  (6)  the  Court  held  that  the  re 
tion  as  to  anticipation  extended  ti 
whole  gift,  as  well  to  the  separate  u 
to  the  power  of  appointment.     Here, 

(1)  4  Myl.  8e  Cr.  S90;  8.C.9  Law  J.  Rep. 
Chanc.  41. 

(2)  4  Myl  &  Cr.  877;  s.  c.  9  Law  J.  Rep, 
Cbanc.  48. 

(3)  6  Sim.  121 ;  s.  c.  3  Law  J.  Rep.  (n.b.)  ( 
187. 

(4)  6  Sim.  126 ;  s.  c.  4  Law  J.  Rep.  (na)  ( 
59,  273. 

(5)  8  Sim,  149;  s.  c.  5  Law  J.  Rep.  (n.s.)  C 
355. 

(6)  1  Phil.  620;  s.  c.  15  Law  J.  Rep.  (na>  C 
861. 
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the  Court  will  not  cut  down  the  generality 
of  the  restriction  in  the  clause  giving  the 
power  of  appointment  by  the  reference  to 
the  particular  coverture  contained  in  the 
subsequent  clause.  The  two  clauses  are 
perfectly  distinct  and  independent  of  each 
other.  As  the  fund  is  not  to  go  over  until 
the  death  of  the  survivor  of  the  husband 
and  wife,  the  wife  will  take  a  life  estate  by 
implication. 

The  SoUcUor  General  and  Mr.  Bacon^ 
for  the  annuitants,  contra,  contended  that 
the  cases  of  Knight  v.  Knight,  Benson  v. 
Benton,  and  Bradley  v.  Hughes,  were  con- 
clusive as  to  construction  of  the  limitations, 
the  question  being  quite  independent  of 
the  rule  laid  down  in  TuUett  v.  Armstrong. 
In  Broum  v.  Bamford  the  restriction  was 
in  words  extended  to  future  coverture ; 
but  no  such  words  were  found  in  the  pre- 
sent settlement. 

Mr.  Walker  and  Mr.  Blundell  appeared 
for  the  trustees. 

Mr.  Wood  replied. 

Feb.  26. — The  Lord  Chancellor. — 
The  question  arises  in  this  case  upon  the 
language  of  the  settlement  as  to  the  in- 
terest of  a  married  woman  in  the  trust 
fund.  The  settlement,  after  directing 
investment,  proceeds  in  these  terms — [His 
Lordship  here  read  the  trusts  of  the  income 
of  the  fund  as  set  out  above].  That 
coverture  having  ceased  by  the  death  of 
Benjamin  Gaffee,  his  widow  afterwards 
married  a  second  husband,  and  the  second 
husband  and  wife  then  join  in  assigning 
that  property,  and  the  question  is,  whether 
that  assignment  is  good.  Now  Vice  Chan- 
cellor Wigram  in  his  judgment  in  this  case 
did  not  give  a  decided  opinion  as  to  the 
construction  of  the  settlement,  but  thought 
himself  bound  by  the  cases  of  Knight  v. 
Knight,  Benson  v.  Benson,  and  Bradley  v. 
Hughes.  It  has  been  my  duty  to  examine 
both  the  grounds  upon  which  the  Vice  Chan- 
cellor's judgment  proceeded.  Now,  first 
as  to  these  three  cases.  The  first  was 
decided  in  1884,  the  second  in  1835,  and 
the  third  in  1836.  At  those  respective 
periods,  the  rule  of  this  Court  was  supposed 
to  be  settled  by  the  cases  referred  to  before 
me  in  TuUett  v.  Armstrong,  that  a  provision 
for  separate  use  and  against  anticipation 
would  be  inoperative  under  the  second 
marriage,  and  that,  although  a  second  mar- 


riage had  been  contemplated  and  attempted 
to  be  provided  for  by  the  author  of  the 
trust,  as  in  Malcolm  v.  O'Callaghan  (7)* 
Under  such  a  supposed  state  of  the  law, 
these  decisions,  which  I  have  referred  to, 
were  the  necessary  consequence ;  for,  if  the 
provision  for  the  separate  use  and  against 
anticipation  could  not  be  made  operatiYe 
in  the  case  of  a  second  marriage,  it  could 
not  be  material  whether  or  not  the  parties 
had  expressed  such  intention.  But  now, 
taking  the  rule  to  be  as  laid  down  in 
TuUett  V.  Armstrong,  that  these  fetters  will 
protect  the  property  of  the  wife  during  the 
second  coverture,  nothing  having  been 
done  by  her  while  discovert  to  remove 
them,  the  only  question  will  be,  whether 
the  settlement  is  so  framed  as  to  include 
the  period  of  the  second  coverture.  It 
must  be  observed  that  of  these  cases  so 
decided  by  the  Vice  Chancellor  of  England, 
in  the  first — Knight  v.  Knight — there  was 
a  distinct  gift  for  life  to  the  separate  use, 
and  without  power  of  anticipation ;  but  the 
Vice  Chancellor,  after  referring  to  NewUm 
V.  Reid  (8)  and  WoodmesUm  v.  Walker  {9), 
held  that  the  restriction  was  only  binding 
during  the  life  of  the  first  husband,  not 
beyond  it.  So,  in  Benson  v.  Benson,  there 
was  a  distinct  estate  for  life  ;  but  the  pro- 
vision for  separate  use,  and  against  antici- 
pation, appeared  to  be  applied  to  the  exist- 
ing coverture.  Bradley  v.  Hughes,  in  its 
circumstances,  much  resembled  the  present 
case ;  there  being  no  gift  for  life,  except  in 
the  direction  to  pay  to  the  separate  use. 
The  Vice  Chancellor  held  the  assignee  of 
the  second  husband,  under  the  Insolvent 
Act,  entitled  on  the  principle  supposed  to 
be  established  in  Woodmeston  v.  Walker 
and  Broum  v.  Pocock{\0),  namely,  that  pro- 
perty given  to  the  separate  use  (these  are 
the  words  of  the  Vice  Chancellor)  of  a 
married  woman  would  operate  as  a  restric- 
tion during  the  coverture,  but  not  after- 
wards, so  that  after  the  death  of  the  first 
husband  the  trust  was  for  her,  and  then  the 
marital  rights  of  the  second  husband  inter- 
vened, and  his  assignee  was  entitled  to  the 


(7)  5  Law  J.  Rep.  (h.b.)  Chanc.  137. 

(8)  4  Sim.  141 ;  8.  c  5  Law  J.  Rep.  (n.s.)  Chane. 
137,  n. 

(9)  2  Ru68.  &  M.  197 ;  8.C.  9  Law  J.  Rep.  Chanc. 
257. 

(10)  2Myl.&K.174;  s.c.  4Law  J.Rep.(N.8.) 
Chaoc.  47. 
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annuity.  These  cases,  therefore,  proceed- 
ing upon  a  supposed  rule  of  equity,  which 
does  not  now  exist,  and  it  being  now  settled 
that  a  gift  to  the  separate  use,  without 
power  of  anticipation,  will  operate  on  all  the 
covertures  of  a  woman,  unless  those  provi- 
sions are  destroyed  while  she  is  discovert, 
these  cases  cannot  be  considered  applicable 
to  this  case,  which  must,  therefore,  depend 
on  the  construction  to  be  put  on  the  words 
used,  namely,  whether  the  provisions  for 
the  separate  use,  and  against  anticipation, 
are  applicable  to  the  whole  of  the  life 
estate  given,  or  only  during  the  then  exist- 
ing coverture.  And  for  this  purpose  the 
first  observation  that  arises  is,  that  there 
is  no  gift  but  in  the  direction  to  pay,  and 
the  direction  is  to  pay  upon  the  wife's 
appointment  in  writing,  but  not  by  way  of 
anticipation,  and  in  default  of  appointment 
into  her  own  hands  for  her  separate  use. 
This  provision,  standing  by  itself,  would 
give  to  the  wife  the  security  of  the  separate 
estate  according  to  TtUlett  v.  Armstrong 
and  Scarborough  v.  Borman;  but  these 
words  are  added,  **  notwithstanding  her 
coverture,  independent  of  the  said  Benja- 
min Gaffee,  who  is  not  to  intermeddle 
therewith,  neither  is  the  same  to  be  liable 
to  his  debts,  contracts  or  engagements, 
and  the  receipts  of  her,  the  said  Hannah 
Gaffee,  and  of  her  appointees,  are  hereby 
declared  to  be  discharges  for  the  same." 
These  latter  words  obviously  apply  to 
the  then  existing  coverture ;  but  the  par- 
ties clearly  intended  that  the  wife  should 
have  an  estate  for  life.  The  possibility  of 
her  surviving  her  husband  does  not  appear 
to  have  been  contemplated ;  but  that 
would  not  of  itself  affect  the  construction 
of  the  first  part  of  the  gift,  if  that  be  suffi- 
cient to  give  her  an  estate  for  life.  It  is 
in  the  first  place  to  be  observed,  that  the 
words  are  inoperative  so  far  as  relates  to 
the  then  existing  coverture,  for  B.  Gaffee 
and  his  creditors  would  have  been  effec- 
tually excluded  by  the  earlier  words, 
although  here  there  had  not  been  that 
expression.  Can  any  higher  effect  be 
given  to  those  latter  words  than  to  shew 
that  the  parties  had  contemplated  only  the 
existing  coverture,  and  haid  no  purpose 
present  to  their  thoughts  relative  to  any 
future  coverture  ?  If  the  absence  of  such 
thoughts  would  not  of  itself  affect  the  con- 
struction of  the  gift,  can  these  words  have 


that  effect,  as  they  only  prove  that  such 
thoughts  were  absent  from  their  minds? 
What  the  annuitants  are  claiming  is  the 
absolute  life  estate  of  the  wife  as  having 
become  the  property  of  the  husband  by 
marriage,  but  of  any  such  life  estate  there 
is  no  creation  by  the  settlement ;  for,  by 
that  settlement  the  trustees  are  only 
authorized  to  pay  the  dividends  as  they 
shall  accrue  due  without  anticipation  to  the 
appointees  of  the  wife  or  into  her  own 
hands.  The  husband  and  wife  joining  in 
the  annuity  deed  cannot  be  an  appoint- 
ment under  this  power.  The  order  of  the 
Court  appealed  from  directs  the  trustees 
to  pay  the  dividends  in  a  manner  not  au- 
thorized by  the  terms  of  the  trust,  but  in 
direct  opposition  to  them,  the  deeds  being 
grants  of  anticipated  interests,  and  the 
discharge  for  which  payments  cannot  be 
given  by  the  wife  or  her  appointees.  The 
construction  adopted  can  only  be  supported 
on  the  supposition  that,  taking  the  whole 
of  the  provision  together,  the  generality  of 
the  earlier  parts  of  it  is  restricted  and  con- 
fined by  the  reference  to  Benjamin  Gaffee 
and  his  debts  to  the  then  existing  cover- 
ture ;  but  if  so,  the  whole  provision  must 
be  so  restricted :  and  in  that  case  the  direc- 
tion to  pay  the  dividends  to  the  wife  or 
her  appointees  must  be  read  with  the  same 
restriction,  the  provision  as  to  anticipation 
of  the  income  being  part  of  the  direction 
to  pay.  So  that,  after  the  death  of  Ben- 
jamin Gaffee,  the  direction  to  the  trustees 
to  pay  the  dividends  to  the  wife  would 
cease.  The  construction  contended  for 
assumes  that  the  words  used  mean  an  estate 
for  life  to  the  wife  and  during  the  life  of 
the  then  husband,  for  her  separate  use  and 
without  anticipation ;  but  I  find  no  words 
giving  any  unqualified  life  estate.  If  the 
restriction  forms  part  of  the  only  sentence 
which  gives  any  estate,  and  is  in  words 
made  part  of  such  gift,  then  the  estate  and 
the  restriction  must  be  commensurate.  It 
being,  however,  clear  that  the  wife  surviv- 
ing was  to  enjoy  the  income,  the  provision 
for  the  children  being  to  take  effect  only 
from  and  after  the  decease  of  the  husband 
and  wife,  the  clause  giving  the  income  to 
the  wife  cannot  be  so  restricted ;  and  if  it 
cannot  be  so  restricted,  the  trust  must  be 
considered  as  a  direction  to  pay  the  divi- 
dends to  the  wife  for  her  life  and  her  ap- 
pointees without  anticipation ;  and  if  such 
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had  been  the  wordB  used^  the  direction 
would  have  been  operative  during  the 
second  coverture,  notwithstanding  the  in- 
operative reference  to  the  first  husband  and 
his  debts. 

On  the  grounds,  therefore,  that  in  the 
present  state  of  the  authorities,  the  cases 
referred  to  as  having  been  decided  by  the 
Vice  Chancellor  of  England  cannot  be 
considered  as  regulating  the  decision  of  the 
case,  and  that,  the  true  construction  of  the 
settlement  being  a  gift  for  the  separate 
use  without  anticipation  to  operate  for  the 
whole  life  of  the  donee,  the  second  husband 
was  bound  by  this  provision,  I  decide 
that  the  assignment  by  the  second  husband 
and  the  wife  was  void. 

The  order,  therefore,  of  the  Court  below 
must  be  reversed,  and  an  order  made  ac- 
cording to  the  prayer  of  this  petition  :  that 
the  dividends  arising  from  the  fund  in 
court  be  paid  to  the  wife  for  her  life.  The 
costs  of  Uie  trustees  to  be  paid  out  of  the 
dividends* 


V 
Feb 


.C.  \ 
b.  7./ 


In  re  wrey's  trust. 


Power,  Execution  of  by  Will. 

Under  a  marriage  tettlemetU  a  power  was 
given  to  the  husband  to  appoint  among  chil^ 
dren  bg  his  last  will  and  testament  '*  to  be 
signed  and  published  by  him  in  the  presence 
of  three  witnesses,"  The  power  was  exe- 
cuted by  will,  and  the  **  signature"  of  the 
testator  was  witnessed  by  three  witnesses : — 
Held,  that  the  will  was  signed  and  published 
in  the  presence  of  the  witnesses,  and  was  a 
good  execution  of  the  power. 

This  was  the  petition  of  certain  persons 
claiming  to  be  entitled  to  a  fund  appointed 
by  the  will  of  the  Rev.  Bouchier  W.  Wrey, 
under  a  power.  The  fund  had  been  paid 
into  court  under  the  Trustee  Act,  for  the 
purpose  of  having  the  question  decided, 
whether  the  will  was  a  due  execution  of  the 
power. 

The  petition  stated  that  in  pursuance  of 
an  order,  made  on  the  application  of  the 
petitioners,  the  matter  had  been  referred  to 
the  Master,  who  had  made  his  report,  and 
had  thereby  found,  amongst  other  things, 
that,   by  an  indenture  dated   the  25th  of 


November  1789,  and  made  upon  the  mar- 
riage of  the  said  Bouchier  W.  Wrey  and 
Sophia  Bcthell,  it  was  declared  and  agreed 
that  the  trustees  of  the  settlement  should 
stiind  possessed  of  and  interested  in  a  cer- 
tain sum  of  8,800/.  3  per  cent,  consols^ 
which  had  been  transferred  to  them  imme- 
diately before  the  execution  of  the  said 
indenture,  upon  trust,  to  pay  the  interest, 
dividends  and  annual  produce  thereof,  to  the 
said  Bouchier  W.  Wrey  during  his  life,  and 
after  his  decease,  in  case  his  intended  wife 
should  survive  him,  upon  trust,  to  pay  the 
said  dividends,  &c.,  to  his  said  intended  wife, 
and  after  the  decease  of  the  survivor  of  them, 
the  said  husband  and  wife,  in  case  there 
should  be  two  or  more  children  of  the  mar- 
riage upon  trust  to  transfer  and  make  over 
one  moiety  or  half  part  of  the  said  8,300/. 
consols  to,  between,  and  among  all  and  every 
or  any  of  the  said  children,  in  such  parts, 
shares,  and  proportions,  at  such  ages,  days, 
or  times,  and  subject  to  such  provisoes, 
conditions  and  limitations,  as  the  said 
Bouchier  W.  Wrey,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  to  be 
sealed  and  delivered  by  him,  in  the  presence 
of  and  attested  by  two  or  more  cre^ble 
witnesses,  or  by  his  last  will  and  testament, 
or  any  codicil  or  codicils  to  be  signed  and 
published  by  him  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses, 
should  direct  or  appoint;  and  for  want  of 
such  direction  or  appointment,  then  upon 
trust  to  transfer  the  said  moiety,  or  so 
much  thereof  concerning  which  no  such 
direction  or  appointment  should  be  made, 
to,  between,  or  among  all  and  every  such 
children,  share  and  share  alike,  the  shares 
of  sons  to  be  paid  upon  their  attaining 
twenty-one,  and  the  shares  of  daughters  at 
twenty-one  or  marriage.  And  the  Master 
further  found  that  the  said  Bouchier  W.  Wrey 
duly  made  and  published  his  last  will  and 
testament  in  writing,  being  therein  called 
Bouchier  W.  Wrey,  but  which  was  signed 
by  him  as  Bouchier  Wrey,  in  the  presence 
of  and  attested  by  three  credible  witnesses, 
and  bearing  date  the  2nd  of  October  1826, 
and  he  thereby  gave  all  his  real  and  personal 
estate  and  all  property  whatsoever  over 
which  he  had  any  power  of  appointment  or 
disposal  unto  his  beloved  wife,  Sophia  Wrey, 
during  her  life,  and  after  her  decease  he  gave 
the  aame  unto  his  son,  the  petitioner,  John 
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Wrey,  and  his  four  daughters,  meaning  the 
petitioners,  Florence  Wrey,  Mary  Ann 
Wrey,  Eli2abeth  Wrey  and  Eleanor  Wrey, 
all  of  whom  were  his  children  hy  the  said 
Sophia  Wrey,  to  he  equally  divided  between 
them,  and  he  thereby  appointed  his  wife 
the  sole  executrix  of  that  his  will ;  and  he 
found  that  the  said  fiouchier  W.  Wrey  died 
on  the  19th  of  August  1839,  and  his  said 
will  was  duly  proved  by  the  said  Sophia 
Wrey  on  the  27th  of  February  1840 ;  and 
the  Master  found  that  the  testator  had  nine 
children,  all  of  whom  were  living,  with  the 
exception  of  George  Wrey,  who  died  in 
1801  an  infant,  Caroline  Sophia  Wrey,  who 
died  an  infant  in  1809,  and  Edward  Bouchier 
Wrey,  who  died  in  May  1840,  intestate, 
but  leaving  two  children  who  were  still 
living ;  and  he  found  that  Sophia  Wrey,  the 
wife  of  the  testator,  died  on  the  1st  of  Oc- 
tober 1848  intestate. 

The  question  now  argued  was,  whether 
the  will  of  Bouchier  W.  Wrey,  whose  signa* 
ture  alone  was  stated  to  have  been  witnessed, 
was  to  be  considered  as  having  been  signed 
and  published  by  him  according  to  the 
words  of  the  power. 

Mr.  Beihell  and  Mr,  fViUcock  appeared 
for  the  petitioners. 

Mr.  Stuar$  and  Mr.  RoupeU,  Mr.  RoU 
and  Mr.  Daniel^  Mr.  Lewin  and  Mr* 
Amphleti  appeared  for  other  parties. 

Cases  cited — 
Wright  v.  Wakeford,  1 7  Ves.  454. 
Stanhope  v.  Kier,  2  Sim.  &  S.  37 ;  s.  c. 

2  Law  J.  Rep.  Chanc.  166. 
White  V.  the  Trustees  of  the   British 

Museum,  6  Bing.  310. 
Doe  V.  Burdett,  9  Ad.  &  E.  936. 
Burdett  v.  Doe,  10  CI.  &  F.  340. 

The  Vic£  CHANCELLOR.-*In  this  case 
two  questions  were  raised :  one  upon  the 
execution  of  a  power  which  was  given  to 
Mr.  Wrey  by  his  marriage  settlement.  The 
Master's  report  found  the  facts  and  the  will 
and  settlement, — by  which  it  appeared  that 
the  former  clearly  authorized  the  donee  to 
make  a  selection  of  any  number  of  children. 
It  appears  that  the  will  of  the  party  execut- 
ing the  pow^r  was  in  these  terms :  '*  This 
is  the  last  will  and  testament  of  me,  the 
Rev.  Bouchier  Wrey.  1  give  all  my  real 
and  personal  estate,  and  all  property  what- 
soever over  which  1  have  any  power  of 


appointment  or  disposal,  unto  my  beloved 
wife  during  her  life,  and  after  her  decease 
I  give  the  same  unto  my  son,  the  Rev. 
John  Wrey,  and  my  four  daughters,  to  be 
equally  divided  between  them ;  and  I  ap- 
point my  wife  my  sole  executrix  of  this  my 
will;  witness  my  hand  this  2nd  day  of 
October,  1826.  B.  William  Wrey.  Wit- 
nesses, W.  Law,  J.  H.  Toller,  T.  H.  Law." 
Now  the  power  \eas  to  be  exercised  by 
will,  and  to  be  signed  and  published  in  the 
presence  of  and  attested  by  three  or  more 
credible  witnesses ;  and  it  is  found  as  a  fact 
that  the  party  duly  made  and  published  his 
last  will  and  testament  in  writing,  being 
therein  called  **  Bouchier  Wrey,"  but  which 
was  signed  by  him  as  '*  Bouchier  William 
Wrey"  in  the  presence  of  and  attested  by 
three  credible  witnesses.  I  cannot  see  what 
solid  objection  can  be  made  to  this  execu- 
tion of  the  power.  I  observe  that  the  case  of 
Stanhope  v.  Kier  raised  a  doubt  whether 
the  will  was  duly  attested ;  but  it  appeared 
to  me,  when  I  referred  to  that  case,  a  re- 
markable thing  that  a  doubt  should  be  raised 
on  the  attestation  of  the  will,  when  the  mere 
fact  that  the  will  was  handed  to  the  witnesses 
by  the  testatrix  was  of  itself  evidence  that 
they  attested  the  publciation.  I  also  referred 
to  the  case  of  Wright  v.  Wakeford,  in  which 
though  Lord  Eldon  seemed  to  throw  a  doubt 
upon  the  proper  execution,  yet  according  to 
my  note  I  find  it  was  sent  to  the  Common 
Pleas,  where  Lord  Mansfield  thought  it  a 
good  execntion,  although  the  other  three 
Judges  thought  it  bad.  It  appears  to  me 
that  this  case  is  free  f^om  that  diflicolty,  and 
I  must  take  it  to  be  as  the  Master  has  found 
it,  a  proper  execution  of  the  power  by  a 
party  who  had  a  power  of  selection,  and 
thereby  the  testator  has  effectually  given  a 
moiety  of  the  settled  &nd. 

The  Vice  Chancellor  then  decided  the 
second  point  raised  in  the  case,  ^hich  was 
as  to  the  construction  of  certain  words  in 
the  settlement  in  reference  to  the  second 
moiety  of  the  sum  of  8,800/.  consols,  for 
which  purpose  his  Honour  said  that  he  had 
been  obliged  to  read  through  the  whole 
instrument  in  order  to  gain  any  meaning  to 
it,  but  no  general  principle  whatever  w 
involved  in  the  decision. 
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Executor — Devastavit — Duties  and  Lia- 
bilities of  Co' executors — Non-feasance. 

Executors  by  proving  the  will  take  upon 
themselves  the  obligation  of  seeing  that  the 
assets  are  got  in  and  properly  invested ;  and 
it  is  the  duty  of  each  to  watch  over,  and,  if 
necessary,  to  correct  the  conduct  of  the  other; 
and  therefore  it  is  no  ground  of  immunity  to 
an  executor  that  he  has  been  passive  in 
permitting  a  debt  due  from  his  co-executor  to 
the  testator's  estate,  or  a  balance  in  his 
hands^  to  remain  outstanding  or  uninvested, 
whereby  the  same  has  been  eventually  lost. 

Two  of  three  executors  who  had  allowed 
their  co-executor  to  retain  in  his  hands  for 
a  period  of  six  years  a  sum  of  money  due 
by  him  to  the  testator,  and  which  was  after- 
wards lost  to  the  estate  by  the  bankruptcy  of 
such  co-executor,  were  held  liable  to  make 
good  that  sum  to  the  estate. 

A  direction  in  a  will  that  executors  shall 
call  in  securities  not  approved  by  them  will 
not  authorize  a  continuance  of  that  kind  of 
investment  which  a  court  of  equity  would  not 
sanction. 

This  cause  was  heard  originally,  by  Lord 
Lyndhursty  in  the  Exchequer  in  Equity,  in 
1832,  and  is  reported  in  4  You.  ^  Coll. 
App.  571. 

John  Tuckey,  by  his  will,  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  the  defendants,  Anthony  Guy,  Richard 
Tuckey  his  nephew  and  Richard  Tuckey  his 
son  (whom  he  also  appointed  his  executors), 
upon  trust,  as  soon  as  conveniently  might 
be  after  his  decease,  to  realize  the  same, 
and  to  call  for,  receive,  and  get  in  all  such 
part  or  parts  thereof  as  consisted  of  book 
debts  or  securities  for  money  not  approved 
by  them ;  and  to  apply  the  proceeds  upon 
certain  trusts  in  which  the  plaintiffs  were 
interested.  The  will  contained  a  proviso, 
that  the  trustees  should  not  be  answerable 
for  any  more  of  the  trust  monies  than  they 
should  respectively  receive,  but  each  for  his 
own  acts,  receipts,  and  wilful  defaults  only, 
nor  for  involuntary  losses.  The  testator 
died  in  September  1823,  and  the  will  was 
New  Series,  XIX.-^Chamc. 


proved  by  the  three  executors.  The  prin- 
cipal management  and  controul  of  the  trust 
estate  was  left  by  the  other  executors  in  the 
hands  of  the  defendant  Guy,  who  had  been 
the  testator's  solicitor,  and  who,  at  the  time 
of  the  testator's  death,  was  indebted  to  him 
in  the  sum  of  12,000/.  and  upwards. 

The  defendants,  Tuckey,  had  allowed 
their  co-trustee,  Guy,  to  retain  this  money 
in  his  hands  for  nearly  six  years  after  the 
^  testator's  death,  when  the  plaintiff,  who  was 
one  of  the  parties  interested  under  the  will, 
filed  her  bill  in  March  1829  against  the 
three  trustees,  and  the  other  cestuis  que  trusty 
for  the  administration  of  the  testator's 
estate.  The  defendant  Guy,  shortly  after 
putting  in  his  answer,  became  bankrupt. 
Upon  the  hearing,  it  was  held  that  the 
defendants  Tuckey,  having  allowed  the 
12,000/.  to  remain  so  long  in  the  hands  of 
their  co-trustee,  were  liable  to  make  good 
to  the  trust  estate  the  loss  sustained  in 
consequence  of  the  bankruptcy  of  Guy; 
but  an  inquiry  was  directed,  whether,  if  the 
defendants  Tuckey  had  taken  measures  to 
call  in  the  debt  due  from  Guy  to  the  tes- 
tator, it  might  or  could  have  been  recovered. 

In  June  1848  the  cause  came  on  before 
the  Vice  Chancellor  of  England  upon 
further  directions,  when,  it  appearing  that 
the  defendants  Tuckey  had  taken  no  steps 
to  prosecute  the  inquiry  directed  by  the 
decree,  an  order  was  made  against  the  two 
executors,  Tuckey,  to  pay  the  sum  of 
12,981/.  6s.  Ad.  into  court,  with  interest 
at  4/.  per  cent,  from  the  time  of  the  testa* 
tor's  death. 

The  defendant  Richard  Tuckey,  the  son, 
and  the  representatives  of  Richard  Tuckey 
the  nephew,  deceased,  now  appealed  from 
that  decree. 

Mr,  Stuart,  Mr.  James  Parker,  and  Mr, 
Heathfield,  appeared  for  the  appellants,  and 

Mr.  Bethell,  Mr.  Rolt,  Mr,  Pitman, 
Mr.  Bevir  and  Sir  W.  Riddell,  for  other 
parties. 

Nov.  12,1849. — The  Lord  Chancellor. 
— The  testator  in  this  case  had  been 
accustomed  for  many  years,  and  up  to  the 
time  of  his  death,  to  employ  Anthony  Guy, 
a  solicitor,  not  only  in  his  professional 
capacity,  but  as  agent  in  the  management 
of  his  pecuniary  affairs  much  in  the  cha* 
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racter  of  a  banker.  He  left  large  sums  of 
money  in  his  hands,  not  as  incidental  to  his 
employment  of  a  solicitor  and  agent,  but 
upon  loan  at  interest  without  security,  and 
•Imply  upon  his  notes  or  accountable 
receipts ;  and  the  whole  balance  at  the 
time  of  the  testator's  death  amounted,  as 
the  Master's  report  finds,  to  12,98H.  55.  4d. 
The  testator  appointed  this  Anthony  Guy 
and  Richard  Tuckey  the  younger,  the  tes- 
tator's nephew,  and  Richard  Tuckey,  one 
of  his  sons,  executors  and  trustees  of  his 
will.  The  will  does  not  take  any  notice  of 
the  connexion  with  Anthony  Guy  or  of 
the  debt  due  from  him  ;  but  it  directs  the 
executors,  as  soon  as  conveniently  may  be 
after  the  testator's  decease,  to  sell  and  con- 
vert into  money  all  such  parts  of  his  pro- 
perty as  should  not  consist  of  monies  or 
securities  for  money,  and  to  call  for,  receive, 
and  get  in  all  such  part  or  parts  thereof  as 
consisted  of  book  debts  or  securities  for 
money  not  approved  of  by  them  ;  and  after 
directing  them  to  retain  501.  each,  as  a 
small  compensation  for  their  trouble,  and 
directing  the  payment  of  his  debts,  he  gave 
one-seventh  part  of  the  residue  to  his  son 
Richard,  and  directed  his  executors  to  place 
out  and  invest  the  remaining 'six-sevenths 
in  or  upon  any  of  the  parliamentary 
stocks  or  funds,  or  in  real  securities  in 
England  ;  and  one  of  those  six-sevenths 
he  gave  to  each  of  his  children  and  their 
families.  The  particulars  of  those  gifts  are 
not  material,  inasmuch  as  infants  are  in- 
terested in  all  those  shares ;  and  that  cir- 
cumstance, so  far  as  the  capital  is  con- 
cerned, excludes  all  question  as  to  acqui- 
escence, on  the  part  of  the  cestuit  que  trust 
of  the  capital,  in  the  devastavit  for  which 
compensation  is  sought  in  this  suit.  He 
directed  that  all  advances  made  by  him  to 
any  of  his  children  should  be  taken  as  part 
of  their  shares. 

The  testator  died  in  September  1828. 
All  the  three  executors  proved,  but  An- 
thony Guy  appears  to  have  principally  acted 
in  the  trusts  of  the  will.  The  correspon- 
dence shews  that  no  one  of  the  family  in- 
terested under  the  will,  nor  either  of  the 
executors,  was  acquainted  with  the  state  of 
Anthony  Guy's  account  with  the  testator's 
estate ;  but  that  he  had  large  funds  belong- 
ing to  that  estate  in  his  hands  must  have 
been  known,  several  of  the  tenants  for  life 


applying  to  him  for,  and  receiving  from  bim, 
payments  on  account  of  what  waa  coming 
to  them,  and  behaving,  in  December  1825, 
paid  Richard  Tuckey  the  sum  of  8,200/. 

The  family  soon  became  impatient  at 
their  not  b^ing  able  to  ascertain  the  state  of 
the  testator's  property,  but  do  not  appear 
to  have  entertained  any  suspicion  of  the 
solvency  of  Anthony  Guy.  The  letters 
shew  that  Richard  Tuckey,  the  son,  ao  early 
as  the  8th  of  December  1824,  and  Richard 
Tuckey  the  younger,  so  early  as  the  ilth 
of  September  1825,  applied  to  Anthony 
Guy,  and  pressed  him  for  a  settlement  of 
the  testator's  affairs.  Applications  for  this 
purpose  were  often  repeated  by  the  oo- 
ex  ecu  tors  and  by  different  members  of  the 
family,  but  were  always  evaded  by  Anthony 
Guy,  until  the  original  bill  in  these  causes 
was  filed  in  March  1829,  by  Joanna  Stfles, 
one  of  the  testator's  daughters,  and  her 
children.  On  the  28rd  of  July  1829,  an 
order  was  made,  upon  Anthony  Ghiy's  an- 
swer, for  payment  into  court  by  him  of 
6,100/.,  on  account  of  the  testator's  estate, 
on  or  before  the  6th  of  November;  and 
this  time  was  afterwards,  without  the  know- 
ledge of  the  co-executors,  enlarged  by  an 
order  of  the  12th  of  November  1829  to  the 
18th  of  January  1880.  But  on  the  22nd 
of  November  1829,  Anthony  Guy,  being 
insolvent,  absconded,  and  was  afterwards 
declared  a  bankrupt ;  and  in  November 
1830  a  supplemental  bill  was  filed,  stating 
the  case  against  his  co-executors,  Richard 
Tuckey  the  nephew  and  Richard  Tuckey 
the  son. 

By  the  original  decree  of  the  Exchequer, 
in  December  1 882,  the  usual  accounts  were 
directed  to  be  taken,  and  it  was  referred  to 
the  Master  to  inquire,  first,  whether  any  of 
the  adult  parties  had  acquiesced  in  the  debt 
due  from  Anthony  Guy  to  the  testator  at 
the  time  of  his  death,  not  being  called  in ; 
secondly,  whether,  if  Richard  Tuckey  the 
younger  and  Richard  Tuckey  the  son  had 
taken  measures  to  call  in  the  debt,  it  might 
or  could  have  been  recovered ;  and,  thirdly, 
whether  the  enlargement  of  the  time  for  pay* 
ing  the  6,100/.  into  court  had  been  orderef 
without  the  knowledge  or  consent  of  Ricbar 
Tuckey  the  younger  and  Richard  Tuckc 
the  son,  and  whether,  if  such  enlaigeme' 
had  not  taken  place,  the  money  might 
could  have  been  recovered  ? 
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The  fint  inquiry  the  Master  answered  in 
the  negatiTe,  finding  that  none  of  the  adult 
parties  acquiesced  in  the  debt  due  from 
Anthony  Guy  to  the  testator  at  the  time  of 
his  deaUi  not  being  called  in.  This  was 
the  only  part  of  the  Master's  findings  dis- 
puted by  exceptions,  which  asserted  the 
affirmative.  These  exceptions  the  Vice 
Chancellor  overruled,  and,  I  think,  most 
properiy.  The  acquiescence  to  be  inquired 
into  could  only  consist  of  what  would  be 
tantamount  to  an  approval  of  the  debt  due 
from  Anthony  Guy  remaining  in  his  hands ; 
whereas  the  evidence  and  correspondence 
prove  that  all  parties  were  kept  in  ignorance 
as  to  the  state  of  the  account  between  Guy 
and  the  estate,  and  that  all  were  anxious 
and  earnestly  pressed  for  a  statement  and 
settlement  of  the  account  It  is  true  that 
it  appears  that  the  parties  were  aware  that 
laige  sums  were  in  his  hands,  and  that  they 
received,  on  account  of  their  life  income, 
various  sums  of  money  from  Anthony  Guy, 
and  to  this  extent  the  defendants,  the  other 
executors,  are  entitled  to  the  benefit  of  such 
fact ;  but  that  is  very  far  from  establishing 
the  affirmative  of  the  inquiry.  The  appeal, 
tbereforey  so  £»  as  it  complains  of  the  judg- 
ment upon  the  exceptions,  must  be  dis- 


As  to   the  second  inquiry,  the  Master 
finds  that  no  party  had  brought  any  state- 
ment before  him,  although  he  had,  at  the 
ioitance  of  the  plaintiff,  called  upon  the 
defendants  to  prosecute  the  same ;  and  as 
to  the  third  inquiry,  he  finds  that  the  time 
%  paying  in  the  6,100/.  was  made  with- 
out the  knowledge  or  consent  of  the  co- 
^Xecutora;  but  that  if  no  such  enlargement 
bad  taken  place,  the  money  could  not,  after 
Uie    6th  of  November    1829,   have  been 
^^overed  from  Guy. 

These  causes  having  come   before   the 
Vice  Chancellor  of  England  upon  excep- 
^ons  and  further  directions,  his  Honour, 
l^y  an  order  of  the  drd  of  June  1848,  after 
Overruling  the  exceptions,  declared  that  the 
appellants,  Thomas  Tuckey  and  Elizabeth 
Ithodea,  the  representatives  of  the  late  de- 
tendaxU,  Richard  Tuckey,  the  younger,  and 
the  defendant,  Richard  Tuckey,  the  son, 
ought  to  be  charged  with  the  sum  of  12,981  /. 
5s.  ^tLf  the  amount  found  by  the  Master 
to  be  due  from  Anthony  Guy  to  the  tes- 
tator, at  the  time  of  his  death,  and  they 


were  ordered  to  pay  the  same  into  court ; 
and  that  they  ought  to  be  charged  with 
interest  upon  the  same,  at  4/.  per  cent.,  from 
the  testator's  death  to  the  time  of  payment ; 
and  it  appearing  that  various  sums  of  money 
had  been  paid  by  Anthony  Guy  to  the 
legatees  for  life,  the  Master  was  directed  to 
inquire  and  state  what  was  due  to  or  from 
each  party  in  respect  of  his  legacy  and 
interest,  having  regard  to  the  advances 
made,  and  when,  and  by  whom,  and  under 
what  circumstances  the  same  were  made, 
and  what  was  due  to  the  tenants  for  life, 
after  deducting  the  sums  already  received 
by  them.  The  report  found  that,  upon  the 
executorship  account,  A.  Guy  had  received 
11,387/.  7s.  7d,,  and  had  paid,  including 
payments  to  the  legatees,  6,746/.  17«*  8<i., 
leaving  a  large  balance  due  from  him  upon 
that  account ;  but  the  decree  does  not  charge 
the  co-executors  with  such  balance. 

The  question  upon  this  appeal  is,  whether 
the  decree  is  right  in  charging  the  co-exe- 
cutors with  what  was  due  from  Anthony 
Guy  at  the  time  of  the  testator's  death,  as 
his  solicitor  or  agent,  with  interest  from 
that  time  to  tlie  time  of  payment.  The 
solution  of  this  question  must,  I  think, 
depend  upon  general  principles,  and  not 
upon  any  particular  circumstances  of  this 
case.  The  direction  in  the  will,  that  the 
executors  should  call  in  securities  not  ap- 
proved by  them,  must  be  considered  as 
referable  to  securities  upon  which  *a  tes- 
tator's property  might,  from  their  nature, 
be  invested,  and  not  as  authorizing  a  kind 
of  investment  which  a  court  of  equity  could 
not  sanction.  So,  the  confidence  which  the 
testator  reposed  in  Anthony  Guy,  and  the 
manner  in  which  he  intrusted  property  to  his 
keeping,  cannot  be  considered  as  furnishing 
a  rule  for  a  similar  mode  of  dealing  with 
him  by  the  other  executors ;  and  evidence 
of  the  .testator's  intention  in  this  respect 
cannot  be  attended  to  ;  and  the  knowledge 
of  some  of  the  adult  legatees  of  Anthony 
Guy's  dealings  with  the  estate,  which, 
though  not  amounting  to  acquiescence,  may 
be  of  importance  when  the  claims  of  each 
legatee  come  to  be  considered,  can  have  no 
effect  upon  the  question  of  securing  the 
capital  in  which  infants  are  interested  as 
well  as  themselves.  I  think,  therefore, 
that  the  general  question  is  raised,  how  far 
executors  arc  liable  for  a  debt  which  was 
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due  from  their  co-executor  at  the  time  of 
their  testator's  death,  which  was  lost  by  his 
insolvency  many  years  afterwards  (in  the 
present  case  six  years),  and  to  compel  pay- 
ment of  which  no  suit  was  instituted  until 
within  eight  months  of  the  declared  insol- 
vency, although  frequent  applications  had 
from  time  to  time  been  made  for  a  settle- 
ment of  the  accounts.  Looking  to  the  rules 
applicable  to  this  subject,  which  appear  to 
have  been  recognized  and  acted  upon  at 
the  commencement  of  the  present  century, 
there  would  appear  to  be  much  difficulty 
iii  the  solution  of  this  question.  It  was 
well  established  that  an  executor  proving  a 
will,  but  not  further  acting,  might  incur  a 
liability  to  make  good  losses  arising  from 
his  negligence,  such  as  the  loss  of  debts 
outstanding  upon  improper  security,  or  from 
the  Statute  of  Limitations  having  been  per- 
mitted to  run  upon  them.  But  it  was  also 
well  established,  and  assumed  by  the  highest 
authority,  that  a  devastavit  by  one  of  two 
executors  would  not  charge  his  companion, 
provided  he  had  not  contributed  to  it.  In 
Hovey  v.  Blakeman  (1),  which  was  in 
1799,  Lord  Alvanley  says — **  It  is  very 
clear  an  executor  may  join  in  the  probate 
with  his  co-executor,  and  does  not  by  that, 
and  by  permitting  the  other  executor  to 
possess  assets,  make  himself  answerable  for 
the  receipts  of  the  other :  he  is  only  an- 
swerable by  permitting  his  co-executor  to 
avail  fiimself  of  the  power  every  executor 
has  of  coming  at  the  assets,  and  concurring 
himself  in  the  application  of  them."  In 
Lord  Shipbrook  v.  Lord  Hinchinbrook  (2), 
which  was  in  the  year  1805,  Lord  Eldon 
puts  a  case  involving  this  principle,  and 
says  that  he  is  '*  not  sure  there  would  be  a 
principle  for  charging  the  executors  ;"  and 
in  Langford  v.  Gascoyne(^^)  Lord  Eldon  says 
— **  The  rule  in  all  the  cases  is,  that,  if  an 
executor  does  any  act  by  which  money  gets 
into  the  possession  of  another  executor,  the 
former  is  equally  answerable  with  the  other  : 
not,  where  an  executor  is  merely  passive,  by 
not  obstructing  the  other  in  receiving  it.  But 
if  the  one  contributes  in  any  way  to  enable 
the  other  to  obtain  possession,  he  is  answer- 
able, unless  he  can  assign  a  sufficient  ex- 
cuse.'*    In   the   reported    cases,    the   loss 

(1)  4Ve8.  607. 

(2)  11  Ibid.  254. 

(3)  Ibid.  335. 


appears  to  have  been  of  property  received 
by  the  defaulting  executor  after  the  tes- 
tator's death,  and  not  of  a  debt  due  from 
him  before  that  event;  but  this  cannot 
furnish  any  distinction  against  the  co-exe- 
cutor. In  the  latter  case,  a  debt  due  from 
an  executor  constitutes  part  of  the  assets, 
but  the  co-executor  could  not  have  bad  any 
controul  over  it,  whereas  he  had  the  means 
of  watching  and,  if  necessary,  of  interfering 
with  the  receipt  by  the  defaulting  executor 
of  assets,  after  the  death.  His  being  pas- 
sive cannot  be  an  immunity  for  him  in  the 
case  of  assets  received,  and  not  in  the  case 
of  a  debt  retained  ;  but  bow  is  this  immu- 
nity consistent  with  the  admitted  liability  of 
all  executors  for  losses  from  negligence  and 
inactivity  in  not  calling  in  debts  due  to  the 
estate  ?  Could  passiveness  be  a  protection 
in  the  case  of  property  lost,  in  the  hands  of 
a  co-executor,  but  an  offence  in  the  case  of 
property  lost  in  the  hands  of  other  debtors 
to  the  estate  ?  The  liability  in  the  latter 
case  arises  from  the  soundest  principle.  If 
a  person  named  executor  does  not  choose 
to  accept  the  office,  he  has  only  to  re- 
nounce, or  at  least  to  abstain  from  proving. 
But  if  he  proves,  he  thereby  accepts  the 
office  and  becomes  bound  to  perform  the 
duties  of  it,  and  is  liable  for  the  conse- 
quences of  his  neglecting  to  perform  them. 
Of  these  duties,  a  principal  one  is  to  call 
in  and  collect  such  parts  of  the  estate  as  are 
not  in  a  proper  state  of  investment.  If  he 
knows,  or  has  means  of  knowing,  that  part 
of  the  estate  is  not  in  a  proper  state  of 
investment,  but  is  held  upon  personal  secu- 
rity only,  and  not  necessarily  so  for  the 
purposes  of  the  will,  is  it  not  part  of  the 
duty  which  he  has  undertaken,  to  interfere 
and  to  take  measures  if  necessary  for  put- 
ting such  property  in  a  proper  state  of 
investment ;  or  is  it  no  part  of  his  duty 
because  the  property  is  in  the  hands  of 
a  co-executor,  and  not  of  any  stranger  to 
the  estate  ?  It  is  impossible  to  find  any 
principle  for  any  such  distinction,  and  so 
it  appears  to  have  been  felt  when  the  case 
arose,  as  it  did  in  Mucklow  v.  Fuller  (4), 
before  Lord  Eldon  in  1821,  in  which  Sir 
John  Leach,  as  Vice  Chancellor,  and  Lord 
Eldon  upon  appeal,  held  Fuller,  an  execu- 
tor who  had  proved,  but  had  not  acted, 
liable  for  a  bond  debt  due  from  the  other 

(4)  Jac,  198. 
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executor,  Mucklow,   before   the   testator's 
death,  which  had  remained  unpaid  and  was 
lost  by  his  insolvency.     It  is  true  that  in 
that  case  there  was  a  specific  bequest  of  the 
bond  debt,  which  the  will  directed  the  exe- 
cutors to  get  in  and  place  upon  government 
securities  within  three  years,  and  to  hold 
upon   certain   trusts  :  and  this  was  relied 
upon  in  argument  and  not  disregarded  in 
the  judgment,  a  distinction  appearing  to  be 
relied  upon  between  the  office  of  executor 
and  trustee :  but  it  does  not  appear  to  me 
that  these  circumstances  prevent  that  case 
from    involving  the   principle  which  must 
regulate  the  present.     There  cannot  be  one 
rule   applicable  to  a  portion  of  the  estate 
given    to   the   executors    upon    particular 
trusts,  and  another  rule  applicable  to  another 
portion  of  the  estate  constituting  the  residue 
^ven  to  the  executors  for  the  general  pur- 
of  the  will.     In  both  cases  the  exe- 
are  trustees  of  the  funds  which  they 
to  administer,  for  the  purposes  speci- 
fied ;   and  their  responsibility  with  respect 
each  of  such  funds  must  be  the  same. 
Sooth  V.  Booth  (5)  the  question  arose 
fore    Lord   Langdale,  and   he   held   the 
ive   co-executor  liable  for  property  of 
«  testator  improperly  left  in  the  hands 
'  the  acting  executor.     Lincoln  v.  Wright 
^,  before  the  same  learned   Judge,  was 
t  a  case  of  a  debt  due  from  a  party  who 
appointed  executor,  but  of  assets  re- 
ived by  one  of  three  executors  and  lost, 
^  the  others  were  held  liable,  not  upon  the 
ound   of   the  defaulting  trustee    having 
Qgh  any  act  of  theirs  obtained  posses- 
n  of  the  property,  but  upon  the  simple 
t  of  their  having  permitted  the  breach  of 
St,  that  is,  their  not  having  taken  effec- 
measures  to  correct  it  and  secure  the 


From  what  I  have  already  said,  it  will 

^^Tc  been  seen  that  I  approve  of  the  prin- 

of  these  decisions,  and  that  I  cannot 

^cover  any   principle   for  distinguishing 

itween  losses  by  not  calling  in  debts  due 

**^m  debtors   to   the   estate   and  balances 

^'Ue  from  executors.     These  cases  establish 

^bat  it  is  the  duty  of  all  executors  to  watch 

(5)  1  Beay.  125;  s.  c.8  Law  J.  Rep.(N.s.)  Chanc. 

(6)  4  Beav.  427 ;  8.  c.  10  Law   J.  Rep.  (n.s.) 
Chanc.  831. 


over,  and,  if  necessary,  to  correct  the  con- 
duct of  each  other ;  and  the  moment  that 
principle  is  established,  all  ground  of  dis- 
tinction between  the  two  classes  of  cases 
ceases.  Finding,  therefore,  a  principle 
adopted  and  acted  upon  for  many  years  and 
in  many  decisions,of  the  justice  and  grounds 
of  which  I  fully  approve,  I  cannot  feel  any 
disposition  to  shake  its  authority,  because 
I  cannot  reconcile  it  with  dicla  and  doc- 
trines of  a  much  earlier  date  respecting  the 
security  of  an  executor  who  is  passive.  I 
have  discussed  this  case  much  more  at  large 
than  any  difficulty  in  it  would  seem  % 
warrant,  because  I  thought  it  material  to 
draw  the  attention  of  those  who  may  hold 
the  office  of  executors,  that  they  cannot 
safely  rely  upon  what  they  may  find  in  the 
earlier  cases,  laying  it  down  that  a  devastavit 
by  one  of  two  executors  shall  not  charge 
his  companion,  provided  he  has  not  inten- 
tionally or  otherwise  contributed  to  it.  The 
later  authorities  to  which  I  have  referred 
must  shew  them  that  passiveness  will  in 
many  cases  furnish  no  protection,  but  that 
negligence  and  inattention  in  not  interfering 
with  and  taking  proper  measures  to  pre- 
vent or  correct  the  improper  conduct  of  their 
co-executors,  may  subject  them  to  respon- 
sibilities from  which  the  language  of  the 
earlier  cases  might  lead  them  to  suppose 
they  were  exempt.  The  co-executors  ap- 
pear in  this  case  to  be  free  from  any  moral 
blame :  they  derived  no  benefit,  but  have 
suffered  much  from  the  breach  of  trust  of 
Anthony  Guy ;  but  they  knew  that  part 
of  the  testator's  property  remained  in  his 
hands,  and  that  it  was,  therefore,  not  in 
a  proper  state  of  investment.  They  knew, 
therefore,  that  a  breach  of  trust  by  him  was 
actually  in  operation ;  and  excepting  some 
unprofitable  applications  for  accounts  and 
a  settlement,  nothing  was  done  by  them  to 
secure  the  property  so  known  to  them  to  be 
in  peril. 

I  am,  therefore,  of  opinion  that  thay  have 
been  properly  made  liable  to  make  good 
the  loss  :  and  the  decree  is,  I  think,  right 
as  to  interest.  What  A.  Guy  paid,  in- 
cluding payments  to  the  family,  appears  to 
have  been  much  less  than  what  he  received 
as  executor,  independently  of  the  debt  due 
from  him  at  the  testator's  death.  If  the 
defendants  have   any  remedy   against  the 
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•bares  of  any  of  the  legatees,  the  time  to 
consider  it  will  be  after  the  report  upon  the 
reference.  The  appeal  must,  therefore,  be 
dismissed,  with  costs. 
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Copyright — Piracy — Injunction. 

The  bill  stated  that  one  of  the  plaintiffs 
had  composed  a  book,  and  that  all  the  plain^ 
sfjffs  had  caused  the  book  to  be  printed  and 
pmbUshed  for  their  joint  benefit,  and  the 
taid  book  had  been  duly  registered  by  the 
plaintiffs  as  proprietors  of  the  copyright 
thereof  at  Stationers*  Hall,  and  the  copyright 
had  ever  since  remained  in  the  plaintiffs,  for 
their  joint  benefit.  The  bill  also  alleged 
that  the  defendants  had  published  a  book,  in 
which  numerous  passages  were  copied  from 
the  plaintiffs*  book,  and  it  prayed  an  in^ 
junction  to  restrain  the  sale  of  the  defen^ 
dants*  book.  Held,  upon  motion  for  the  in- 
junction,  that  under  the  Copyright  Act,  5  4*  6 
Fict,  c.  45,  the  plaintiffs  had  a  joint  right  to 
sue. 

Held,  also,  upon  comparison  of  the  two 
hooks,  that  in  the  defendants*  book  there  had 
been  such  copying  from  the  plaintiffs*  book, 
as  would  entitle  them  to  the  injunction. 

The  plaintiffs  in  this  case  were  Valentine 
Stevens,  Richard  Stevens,  and  George  Nor- 
ton, booksellers  and  publishers,  and  John 
Malcolm  Ludlow,  a  barrister-at-law,  and 
the  defendants  were  Mary  Wildy,  Charles 
Wildy,  and  James  Wildy,  booksellers  and 
publishers,  and  Edward  Bourne  Lovell,  a 
barrister-at-law. 

Thb  bill  stated  that,  in  the  year  1848, 
John  Malcolm  Ludlow  composed  and 
wrote  a  certain  book,  in  one  volume, 
entitled  "  The  Joint  -  Stock  Companies 
Winding-up  Act,  1848,  with  an  Intro- 
duction, Notes,  and  Forms,"  and  the 
plaintiffs  caused  the  same  to  be  printed, 
and  they  published  the  same  on  the  Ist  of 
December  1848,  for  their  joint  benefit;  and 
the  plaintiffs  had  been  duly  registered  as 
the  proprietors  of  the  copyright  of  the  said 
book  at  Stationers'  Hall,  in  pursuance  of 
the  provisions  of  the  statute  in  that  case 


made  and  provided,  and  the  said  copyright 
had  ever  since  remained  and  now  was  vested 
in  the  plaintiffs,  for  their  joint  benefit ;  that 
afterwards,  in  the  year  1849,  the  plaintiff, 
J.  M.  Ludlow,  composed  and  wrote  a  sup- 
plement to  the  said  book,  and  the  plaintiffs 
caused  the  same  to  be  printed,  and  they 
published  the  same  on  the  6th  of  December 
1849,  for  their  joint  benefit,  and  they  also 
on  the  same  day  published  the  said  two 
books,  bound  up  together,  with  a  con- 
solidated index  to  the  two  ;  that  the  defen- 
dants had  lately,  and  since  the  said  book 
so  first  published  by  the  plaintiff  was 
printed  and  published,  caused  a  certain 
book  to  be  printed  and  published,  in  one 
volume,  entitled,  **The  Joint-Stock  Com- 
panies Winding-up  Act,  1848-1849,  with 
Notes  and  Acts  of  Parliament  having  re- 
ference to  these  Acts,  the  various  Cases 
decided  under  the  Act  of  1848,  together 
with  Forms  and'  Precedents  adapted  to 
Practice,  and  Directions  as  to  the  course 
to  be  adopted  in  the  Master's  Ofiice,"  by 
Edward  Bourne  Lovell,  barrister-at-law; 
that  the  said  defendants  first  published  their 
book  in  December  1849 ;  that  the  defen- 
dants alleged  the  last-mentioned  book  was 
composed  and  written  by  the  said  £.  B. 
Lovell  as  an  original  book,  and  without 
copying  from  or  making  use  of  the  said 
book  published  by  the  plaintiffs ;  but  that 
the  said  book  so  published  by  the  defendants 
was,  in  a  great  measure,  a  copy  of  the  book 
published  by  the  plaintiffs,  and  that  many 
of  the  passages  therein  were  word  for  word 
the  same  as  several  of  the  passages  in  the 
plaintiffs'  said  book,  and  other  parts  thereof 
were  mere  colourable  alterations  of  divers 
parts  of  the  plaintiffs'  book,  and  that, 
although  some  passages  in  the  defendants' 
book  were  therein  acknowledged  to  have 
been  taken  from  the  plaintiflb'  book,  yet 
the  greater  number  of  the  passages  taken 
verbatim  from  the  plaintiffs'  book,  or  in 
which  colourable  alterations  only  were  made, 
were  not  in  any  manner  acknowledged ;  and 
that  the  defendants'  book  was  published 
without  the  consent  of  the  plaintiffs ;  that  the 
plaintiffs  represented  to  Uie  defendants  the 
injury  which  would  accrue  to  them  from  the 
sale  of  Mr.  Lovell's  book,  and  requested  the 
same  might  be  stopped  ;  that  various  com- 
munications then  took  place  between  the 
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plaintiffs  and  the  defendants,  which  ended 
in  the  defendants  having  reprinted  one  page 
only  of  their  woric,  which  they  admitted  to 
have  been  incautiously  adopted  from  the 
plaindfib'  woric  without  acknowledgment, 
hat  that  the  defendants  refused  to  admit 
that  any  other  portions  of  their  work  were 
improperly  copied  from  the  plaintiffs'  book. 
The  bill  prayed  that  the  defendants  might 
be  restrained  by  injunction  from  selling  or 
otherwise  disposing  of  any  copies  or  copy 
of  the  said  book  so  published  by  them  ; 
and  that  an  aceount  might  be  taken  of  the 
profits  which  the  defendants  had  made  by 
the  sale  of  their  book  ;  and  that  the  defen- 
dants might  be  decreed  to  deliver  up  to  the 
plaintiffs,  to  be  cancelled,  all  copies  of  the 
said  book  remaining  in  their  possession. 

Mr,  T^eihell  and  Mr,  Glasse  now  moved 
for  an  injunction  according  to  the  prayer, 
and  quoted  various  passages  from  the  two 
books,  to  prove  the  allegations  in  the  bill. 

Mr,  RoU  and  Mr,  Craig,  on  behalf  of 
the  defendants,  in  the  first  place  raised  an 
objection  to  the  plaintiffs'  title.  The  bill 
alleged  that  Mr.  Ludlow  had  composed  the 
book,  and  the  plaintiffs  had  caused  the 
same  to  be  printed,  and  they  had  published 
the  same  on  the  1st  of  December  1848  for 
their  joint  benefit,  and  the  plaintiffs  had 
been  duly  registered  as  the  proprietors  of 
the  copyright,  at  Stationers'  Hall.  Now, 
by  the  Srd  section  of  the  Copyright  Act, 
5  &  6  Vict.  c.  45,  the  copyright  was  declared 
to  be  the  property  of  the  author  and  his 
assigns.  By  the  2nd  section  it  appeared 
that  the  word  '*  assigns"  meant  every 
person  in  whom  the  interest  of  an  author 
in  copyright  should  be  vested,  whether 
deriv^  from  such  author  before  or  after  the 
publication  of  any  book,  and  whether  ac- 
quired by  sale,  gift,  bequest,  or  by  operation 
of  law,  or  otherwise.  By  the  1 1  th  section  it 
was  provided  that  a  book  of  registry  should 
be  kept  at  Stationers'  Hall,  wherein  might 
be  registered  the  proprietorship  in  copyright 
of  books  or  assignments.  The  1  Sth  section 
provided  that  the  proprietor  of  a  copyright 
might  make  entry  in  the  registry  book  of 
the  time  of  the  publication,  &c.  according 
to  the  form  in  the  schedule  to  the  act,  and 
that  it  should  be  lawful  for  such  registered 
proprietor  to  assign  his  interest  by  making 
entry  in  the  said  book  of  such  assignment, 


and  name  and  place  of  abode  of  the  as- 
signee ;  such  assignment  to  be  effectual  in 
law  without  stamp,  and  of  the  same  foree 
as  if  assignment  was  made  by  deed.  It 
could  never  have  been  the  intention,  under 
this  act,  that  the  interest  of  an  author 
should  be  passed  without  a  deed  or  instru- 
ment in  writing,  and  no  such  instrument  had 
been  made  in  this  case,  nor  was  there  any 
registry  of  an  assignment  from  the  author 
to  the  other  plaintiffs.  Then  it  appeared 
that  the  registry  was  only  effected  on  the 
11th  of  January  last,  and  the  plaintifl^  did 
not  allege  that  on  the  5th  of  Decembtf 
1849,  when  the  defendants'  book  was  pub- 
lished, the  copyright  was  in  them,  or  that 
they  were  the  assignees  of  Mr.  Ludlow. 
All  they  alleged  was,  that  they  published 
for  their  joint  benefit,  and  that  they  had  a 
beneficial  interest  in  the  publication.  This 
might  be  true ;  but  still  the  legal  interest 
in  the  copyright  would  remain  in  Mr.  Lud- 
low, who  could  alone  have  any  right  to 
sue.  For  instance,  the  agreement  made 
between  Mr.  Ludlow  and  the  other  plain- 
tiffs, when  the  book  was  first  published, 
might  have  been  that  Messrs.  Stevens  & 
Norton  should  print  1,000  copies,  pay  all  the 
expenses  of  publication,  and  they  and  Mr. 
Ludlow  should  share  the  profits.  Messrs. 
Stevens  &  Norton  would  thus  have  an 
interest  in  the  1,000  copies,  all  of  which 
might  have  been  sold  and  their  interest 
have  ceased,  but  the  copyright  would  re- 
main in  Mr.  Ludlow.  At  all  events,  there 
was  no  allegation  that  Messrs.  Stevens  & 
Norton  had  any  title  to  the  copyright  before 
the  11th  of  January  last,  which  was  after 
the  alleged  piracy.  As  to  the  resem- 
blance between  the  two  books,  it  was  con- 
tended that  it  was  evident  upon  comparison 
there  were  no  passages  in  the  defendants' 
book  which  could  he  considered  as  im- 
properly or  unfairly  taken  from  that  of 
the  plaintiffs.  When  two  persons  were 
writing  upon  the  same  subject,  and  that  a 
single  act  of  parliament,  the  cases  cited  by 
each  and  the  order  in  which  those  cases 
would  arise  (being  the  dates  when  they  were 
decided)  would  naturally  lead  to  some  simi- 
larity in  the  language  of  the  two  books ; 
each  would,  to  some  extent,  adopt  the  lan- 
guage of  the  case  he  was  citing ;  thus  many 
of  the  words  used  by  Mr.  Ludlow  were  to 
be  found  in  the  reports  of  cases  to  which  he 
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referred.  Mr.  Lovell  had  gone  to  the  same 
source,  and  had  naturally  used  some  of  such 
words  in  the  same  order  as  Mr.  Ludlow. 
There  were  some  cases  cited  on  a  par- 
ticular hranch  of  the  subject  in  both  books 
in  nearly  the  same  order,  but  it  would  be 
found,  from  certain  trivial  alterations  and 
omissions,  that  Mr.  Ludlow  had  taken  his 
list  of  authorities  from  a  case  in  Mr.  Hare's 
Reports,  and  Mr.  Lovell  had  taken  his 
from  a  report  of  the  same  case  in  the  Law 
Journal  Reports,  Various  passages  were 
pointed  out  to  prove  this  argument ;  and  it 
was  contended  that  the  defendants'  work 
was,  in  many  cases,  so  dissimilar,  and  the 
arrangement  of  matter  was  altogether  so 
different  from  the  plaintiffs'  book,  that  no 
injunction  ought  to  be  granted.  Bramwell 
V.  Halcomb{l)  and  Spottiswoode  v.  Clarke 
(2)  were  cited  on  the  question  of  unfair 
copying. 

The  Vice  Chancellor. — This  appears 
to  me  a  plain  case.  There  are  two  objec- 
tions made  to  the  injunction  asked :  the 
first  is,  that  on  the  allegations  found  in  this 
bill  the  Court  is  not  bound  to  take  it  that 
the  copyright  is  in  the  plaintiffs.  Now,  it 
is  obvious  that  by  the  11th  section  of  the 
Copyright  Act,  5  &  6  Vict.  c.  45,  there 
is  a  positive  direction  that  there  shall  be 
a  registry  of  books  for  the  purpose  of  prov- 
ing to  whom  the  copyright  belongs,  and  it 
is  enacted  that  certified  copies  of  such  regis- 
try shall  be  received  in  evidence  in  all 
courts,  and  in  all  summary  proceedings, 
and  shall  be  primd  facie  proof  of  the  pro- 
prietorship or  assignment  of  copyright. 
Then,  when  you  look  to  the  thing  stated 
in  the  schedule  to  the  act  as  the  form  of 
registry,  you  find  that  which  corresponds 
exactly  with  the  thing  which  has  been 
handed  up  to  the  Court  as  the  copy  of  the 
registry  in  this  case.  Then  the  13th  sec- 
tion of  the  act  enacts,  that  it  shall  be  law- 
ful for  the  proprietor  of  copyright  in  any 
book,  to  make  entry  in  the  registry  book  of 
the  title  of  such  book  ;  and  that  it  shall  be 
lawful  for  every  such  registered  proprietor 
to  assign  his  interest,  or  any  portion  of  his 
interest  therein,  by  making  entry  in  the 
said  book  of  registry  of  such  assignment ; 


(1)  3M.  &  Cr.  737. 

(2)  2  Ph.  154. 


and  such  assignment   so  entered  shall  be 
effectual  in  law,  and  shall  be  of  the  same 
force  and  effect  as  if  such  assignment  had 
been  made  by  deed.      And  by  the  24th 
section  it  is  enacted,  that  no  proprietor  of 
copyright  in  any  book  which  shaJl  be  first 
published  after  the  passing  of  the  act  shall 
maintain  any  action  or  suit,  at  law  or  in 
equity,  or  any  summary  proceeding,  in  re- 
spect of  any  infringement  of  such  copyright, 
unless  he   shall,  before   commencing  such 
action,  suit  or  proceeding,  have  caused  an 
entry  to  be  made  in  the  book  of  registry  of 
the  Stationers'  Company,  of  such  book,  pur- 
suant to  the  act.     This  bill  represents  that 
one  of  the  plaintiffs,  John  Malcolm  Ludlow, 
composed  a  certain  book,  and  the  plaintiffs 
caused  the  same  to  be  printed,  and  they 
published  the  same  on  the  Ist  of  Decem- 
ber 1848  for  their  joint  benefit ;  and  that 
the  plaintiffs  had  been  duly  registered  as 
the  proprietors  of  the  copyright  of  the  said 
book  at  Stationers'  Hall,  in  pursuance  of 
the  provisions  of  the  statute,  and  the  said 
copyright  had   ever    since    remained    and 
now  was  vested  in  the  plaintiffs  for  their 
benefit.     Is  it  not,  therefore,  obvious  that 
prior  to  any  assignment,  it  is  competent  for 
the  author  of  a  book  to  make  such  entry 
with  regard  to  himself  and  others  as  he 
chooses?     The  act  states  that  there   shall 
be  such  entry  made  according  to  the  statate 
before  anything  is  done  by  those  who  claim 
an  interest  in   the  copyright.     When  my 
attention  was  drawn  to  the  act  by  the  defen- 
dants'  counsel,  I  thought  it  would  be  a 
most  absurd  construction  of  the  act  to  say 
that,  because  a  person  had  been  the  writer 
of  a  book  in  the  first  instance,  no  person 
should   have  a  right  to  take  any  interest 
in  the  book  except  by   executing  a  deed 
of  assignment  of  it«     My  opinion  is,  that 
the   author  might  associate    with  himself, 
by  registry  under  the  act,  any  person  he 
pleases.     On  the  bill  as  it  stands,  I  think, 
therefore,  that  the  plaintiffs  have  a  good 
right  to  sue. 

On  the  second  question,  as  to  the  in- 
fringement of  the  copyright,  I  think  it  is 
impossible  to  take  up  these  two  books 
and  not  see  that  there  has  been  a  very 
copious  taking  by  the  defendant  Mr.  Lovell 
from  the  book  written  by  Mr.  Ludlow. 
I  do  not  wish  to  speak  harshly  of  the  nature 
of  the  defendants'  work  ;  but  I  cannot  help 
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nying  that  his  book  appears,  in  a  great 
degree,  to  have  been  completed  by  taking, 
io  many  instances,  the  actual  words  as  they 
stand  in  the  plaintiffs'  work.  I  do  not 
think  that  I  am  bound  to  go  through  the 
whole  book ;  but  I  apprehend  that  the  law 
at  present  is  in  conformity  with  the  old 
Roman  law,  which  is,  that  if  the  defendant 
will  take  the  plaintiff's  com  and  mix  it 
with  his  own,  the  whole  should  be  taken 
to  be  the  plaintiff's ;  and  after  the  defen- 
dants in  this  case  have  taken  so  much  as  I 
see  has  been  taken,  I  think  the  injunction 
ought  to  be  granted. 


L.C.    ^  THE  LONDON  AND  NORTH- 
1849.    >    WESTERN  RAILWAY  COM- 

May  5,  8.  j        pany  v,  smith. 

Railway  Company — Lands  Clauses  Con- 
soUdation  Aci^  1845,  QSth  section — Com- 
peniaUon — Title  of  Claimant  Doubtful — 
Injunclion. 

A  railway  company  in  prosecutiny  their 
works  within  the  powers  of  their  act,  carried 
their  line  across  a  street  by  a  solid  embank- 
mentf  by  means  of  which  the  access  from  one 
pari  of  the  street  to  the  other  was  totally  in^ 
terrupted.  The  owner  of  houses,  ^c.  in  this 
street^  which  were  situate  126  feet  from  the 
boundary  line  of  the  railway,  served  the 
company  with  a  notice,  under  the  6Sth  sec- 
tion of  the  Lands  Clauses  Consolidation  Act, 
1845,  of  a  claim  for  compensation,  on  the 
ynmndofhispremises  being  injuriously  affected 
by  the  works  of  the  company,  and  requiring 
Aem  to  summon  a  jury  to  settle  the  compen- 
sation m  case  they  declined  to  pay  the  amount 
claimed.  On  a  bill  filed  by  the  company 
against  the  claimant,  denying  his  right  to 
compensation,  the  Court  granted  an  injunc- 
tion to  restrain  the  defendant  from  proceed- 
ing upon  his  notice,  or  taking  any  other  steps 
to  recover  the  amount  claimed  by  him ;  but 
gave  him  liberty  to  bring  an  action  against 
the  company,  and  directed  that  the  company 
in  such  action  should  admit  the  notice  of 
claim  within  the  terms  of  the  6Sth  section, 
and  that  the  company  had  not  taken  proceed- 
ings to  summon  a  jury  within  the  time  pre- 
scribed by  that  section ;  and  that  either  party 
should  be  at  Uberty  to  apply  after  trial,  the 
parties  undertaking  to  use  the  judgment  as 
the  Court  should  direct. 

Hkw  Saaisy,  XIX—Cbanc. 


The  London  and  North- Western  Rail- 
way Company  were  empowered  under  their 
act  (9  &  10  Vict.  c.  ccclix.)  to  carry  their 
railway  across  Bartholomew  Street,  Bir- 
mingham, by  means  of  a  solid  embankment, 
by  which  the  access  to  the  two  parts  of 
the  street  was  altogether  interrupted.  The 
defendant  was  interested  in  certain  premises 
in  Bartholomew  Street,  situate  at  about 
126  feet  distant  from  the  boundary  line  of 
the  railway  where  it  intersected  the  street, 
but  no  part  of  such  premises  was  numbered 
on  the  deposited  plans  referred  to  in  the 
act,  or  was  mentioned  in  the  book  of  refer- 
ence. 

On  the  1st  of  March  1849,  the  defendant, 
under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  (8  Vict.  c.  18.) 
served  the  company  with  notice  that  he 
claimed  a  sum  of  2,000/.  by  way  of  com- 
pensation for  damages  sustained  by  him  in 
respect  of  his  premises  in  Bartholomew 
Street,  and  requiring  the  company  to  pay 
him  that  amount,  or  to  summon  a  jury  for 
settling  the  amount  due  to  him  for  such  com- 
pensation. The  company  thereupon  filed 
their  bill  against  the  defendant,  praying  a 
declaration  that  the  defendant  was  not  en- 
titled to  any  compensation  in  respect  of  his 
premises ;  and  that,  if  necessary,  an  issue 
might  be  directed  to  try,  or  that  it  might  be 
ascertained  under  the  direction  of  the  Court, 
whether  the  premises  of  the  defendant 
had  been  "injuriously  affected,"  within  the 
meaning  of  the  6th  section  of  the  Railways 
Clauses  Consolidation  Act,  (8  Vict.  c.  20.) 
by  the  construction  of  the  company's 
works;  and  that  the  defendant  might  be 
restrained  from  taking  any  proceedings 
against  the  plaintiffs  under  the  notice  of  the 
1st  of  March  1849,  and  from  taking  any 
proceedings  at  law  to  recover  the  sum  of 
2,000L  claimed  as  such  compensation. 

The  bill  charged  that  no  damage  was 
done  by  the  company's  works  to  the  defen- 
dant's premises,  and  that  there  was  no 
provision  under  any  act  of  parliament  by 
which  it  could  be  determined  whether  the 
defendant  was  entitled  at  law  to  any  com- 
pensation, and  that  such  question  could  not 
be  determined  without  the  aid  of  a  court  of 
equity. 

On  the  26th  of  April  1849  the  plaintiffs 
moved  before  the  Vice  Chancellor  of  Eng- 
land for  an  injunction  in  the  terms  of  the 
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prayer  of  the  bill,  when  his  Honour  declined 
to  make  tlie  order.  This  motion  was  now 
renewed,  by  way  of  appeal,  before  the  Lord 
Chancellor. 

Mr,  Bethell  and  Mr.  Speedy  for  the 
motion. — The  plaintiffs  in  this  case,  under 
the  provisions  of  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  must, 
within  a  specified  time,  summon  a  jury  to 
assess  the  damages,  or  they  will  be  liable 
to  pay  the  whole  amoimt  claimed*  But  by 
summoning  a  jury  under  this  section,  the 
company  will  admit  that  the  defendant  is 
entitled  to  some  compensation.  The  preli- 
minary question  here  is,  whether  the  defen- 
dant is  entitled  to  any  compensation  ;  and 
the  jury,  if  summoned,  would  have  no 
power  to  determine  that  question.  The 
case  of  The  South-  Western  Railway  Com" 
party  v.  Coward  {\)  raised  a  similar  ques- 
tion, and  there  this  Court  supported  the 
injunction. 

Mr,  MalinSy  Mr,  Metcalfe^  and  Mr, 
Phipsofiy  contra. — The  course  adopted  by 
the  defendant  to  try  his  right  is  the  proper 
course ;  for  the  jury  might  find  no  damage 
— The  Queen  v,  the  Lancaster  and  Preston 
Junction  Railway  Company  (2)  ;  if  the  jury 
find  there  is  damage,  the  defendant's  right 
to  such  damage  may  then  be  tried  in  an 
action  at  law.  The  defendant  was  bound 
to  proceed  in  the  mode  pointed  out  by  the 
act — Thicknesse  v.  the  Lancaster  Canal 
Company  (3 ),  and  this  Court  will  not  inter- 
fere with  a  legal  remedy  unless  the  facts 
raise  a  ground  of  equity — Pirn  v.  Wilson  (4). 

The  Lord  Chancellor. — It  would  have 
been  a  very  inconvenient  thing,  that  those 
whose  duty  it  is  to  administer  equity  in  this 
Court,  when  these  questions  first  arose 
should  have  repudiated  the  jurisdiction  and 
left  the  parties  to  fight  it  out  as  they  might 
by  legal  proceedings ;  but  the  Court  thought 
it  right  to  exercise  a  very  wise  jurisdiction, 
and  one  that  was  clearly  within  its  power. 
For  the  interests  of  the  public  it  was  expe- 
dient that  such  a  jurisdiction  should  be 


(1)  1  Hall  &  Twells,  877,  n. 

(2)  6  aB.  Rep.  759;  s.  c.  14  Law  J.  Rep.  (n.8.) 
an.  84. 

(3)  4  Mee.  &  W.  472;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Exch   49. 

(4)  2  Phil.  653  ;   s.  c.   17  Law  J.  Rep.  (n.s.) 
Chanc.  428. 


assumed  over  the  parties  interested  under 
these  various  acts,  in  order  to  keep  all  par- 
ties within  the  limits  of  the  powers  by  these 
acts  conferred  upon  them.  This  jurisdiction 
has   been    exercised    extensively   against 
railway  companies,   and    justice  requires 
that  it  should  be  equally  exercised  against 
those  opposed  to  them.     In  cases  like  the 
present  the  act  gives  certain  definite  rights : 
and  of  all  rights  that  an  act  of  parliament 
can  give,  there  is  none  more  stringent,  or 
which  may  be  more  oppressively  enforced, 
than  that  which  is  given  to  a  party  com- 
plaiuing  of  damage  done  by  the  works  of 
the  company ;  that  is  to  say,  a  perfectly 
unjust  claim  may  be  made  by  way  of  com- 
pensation for  injurious  damage  against  a 
company  ;  and  if  a  company  do  not  within 
twenty-one  days  take  measures  to  go  before 
a  sheriff's  jury,  they  are  to  be  irrevocably 
fixed  with  the  whole  amount  of  the  claim. 
They  can  only  escape  this  by  going  before 
a  sheriff's  jury,  and  incurring  all  the  ex- 
penses of  assessing  damages  for  an  injury 
which  may  not  exist,  with  the  certain^ 
that  whatever  may  be  the  damages  assessed, 
the  party  claiming  has  no  right  to  receive 
them.  Then,  after  this  proceeding,  an  action 
must  be  commenced  by  the  party  in  pos- 
session of  the  verdict  of  the  jury  for  the 
sum  assessed ;  and  after  all  this,  the  claim- 
ant may  fail  to  shew  that  he  is  entitled  to 
compensation,  and  there  is  an  end  of  the 
contest.     To  arrive  at  this  conclusion  two 
proceedings  will  have  taken  place :  namely, 
the  inquiry  before  the    sheriff's  jury  and 
the  action.     Whether  or  not  any  compen- 
sation may  be  recoverable  by   the  com- 
pany in  such  a  case  for  costs  and  expenses, 
it  is  no  small  grievance  to  a  company  to  be 
dragged  through  a  litigation  which  can  end 
in  nothing,  but  merely  in  ascertaining  the 
amount  of  damage,  without  the  preliminary 
inquiry  whether  anything  will  be  due  in  re- 
spect of  such  damage.     The  provision  in 
question  appears  to  have  been  introduced  for 
the  purpose  of  avoiding  a  mandamus,  but 
without  considering  what  would  be  the  con* 
sequences  flowing  from  such  a  provision. 
Previously  to  its  introduction,  the  company 
could  only  be  compelled  to  go  before  a  jury 
by  mandamus ;  and,  on  the  application  for 
a  mandamus,  the  Court  decided  the  ques- 
tion of  the  right  to  the  compensation.     By 
the  law,  therefore,  as  it  then  stood,  a  means 
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existed  by  which  the  preliminary  question 
as  to  the  right  to  compensation  might  be 
decided,  before  the  question  of  the  amount 
of  damages  was  entered  upon.  Then  comes 
an  act  of  parliament,  which  for  the  purpose 
of  correcting  a  supposed  evil  creates  a  much 
greater  one,  by  depriving  the  company  of 
the  means  which  they  had  before,  of  having 
the  question  of  right  determined  before  they 
entered  upon  the  question  of  damages. 
This  state  of  things  would  alone  be  quite 
sufficient  to  justify  the  interposition  of  this 
Court;  because  it  would  not  be  just  to 
permit  a  party  to  be  involved  in  a  litigation 
of  this  sort,  without  first  ascertaining  if  the 
right  existed  as  between  the  claimant  and  the 
company.  The  only  remedy  for  this  state 
of  things  is  an  equity  which  applies  to  all 
cases,  where  a  party  is  sought  to  be  so  affected 
as  this  company  is,  by  the  provisions  of  the 
act :  namely,  an  equity  to  come  here  for  an 
injunction  ;  and  the  ground  of  that  equity 
is,  that  the  claimant,  who  is  seeking  to  put 
in  force  the  stringent  provisions  of  the  act, 
does  not  fall  within  the  description  of  per- 
sons entitled  to  exercise  the  powers  thereby 
given.  The  Court  will  restrain  an  indivi- 
dual seeking  to  enforce  against  a  company 
powers  which  he  is  not  entitled  to  avail  him- 
self of,  in  like  manner  as  it  will  restrain  the 
company  from  an  excess  of  its  powers  with 
regard  to  an  individual. 

The  Court  for  this  purpose  must  ascer- 
tain the  relative  rights  and  liabilities  of 
the  parties ;  and  this  raises  a  question 
of  law.  Here  is  a  party  whose  houses 
and  premises  are  likely  to  be  more  or 
less  affected  by  the  works  of  the  com- 
pany. Those  works  are  directly  authorized 
by  the  act  of  parliament,  and  they  may  or 
may  not  injuriously  affect  the  owner  of 
th^  houses.  If  the  company  are  liable 
to  him,  it  is  obvious  that  they  may  also 
be  liable  to  his  neighbours,  and  the  pro- 
portionate injury  to  the  several  houses  in 
the  same  street  it  must  be  difficult  to 
ascertain.  It  is  important,  however,  to 
dedde  the  general  question,  which,  being 
one  of  law,  ought  not  to  be  determined  in 
this  Court.  Tlie  Court  upon  this  motion 
must  either  refuse  to  interfere,  which  would 
not  be  just ;  or,  in  order  that  it  may  inter- 
fere wiUi  propriety,  it  must  know  what  the 
rif^t  is ;  and  for  this  purpose  will  put  the 
cUdmant  in  the  same  situation  as  if  a  man- 


damus had  been  applied  for  previously  to 
the  passing  of  this  act.  Now,  there  are 
two  modes  by  which  this  may  be  done : 
the  one  is,  by  ascertaining  the  amount  of 
damage,  and  then  the  right  to  compensa- 
tion ;  which  course  is  open  to  this  incon- 
venience, that  after  the  first  process  has 
been  gone  through,  the  right  may  be  found 
not  to  exist.  The  other  mode  is,  to  do 
that  first  which  must  eventually  be  done  ; 
namely,  obtain  a  decision  on  the  question 
of  right ;  and,  if  the  claimant  fails  to 
establish  the  right,  the  question  of  amount 
of  damages  becomes  immaterial.  Now,  the 
most  convenient  course  without  doubt  is 
to  have  the  right  tried  first;  and  this 
comes  entirely  within  the  jurisdiction 
which  this  Court  has  so  long  exercised,  in 
order  that  the  parties  may  know  how  they 
really  stand  towards  each  other.  I  am  of 
opinion  that  the  most  convenient  mode  of 
trying  the  question  is,  that  the  defendant 
shall  bring  an  action  against  the  company, 
the  company  admitting  (according  to  the 
terms  of  the  act)  that  they  were  served 
with  a  demand  for  compensation,  and  that 
they  suffered  twenty-one  days  to  elapse 
before  they  proceeded  to  summon  a  jury. 
That  will  bring  before  the  court  of  law  all 
that  is  required  in  order  to  ascertain  the 
right  of  the  plaintiff.  If  the  plaintiff  suc- 
ceeds in  the  action,  then  no  injury  will  be 
done,  but  this  of  having  the  right  tried 
first,  and  assessing  the  damages  afterwards. 
The  Vice  Chancellor  seemed  to  have  been 
of  opinion  that  the  proceedings  before  the 
sheriff's  jury  would  answer  all  the  pur- 
poses. But  it  is  now  conceded  that  that 
would  not  be  so  ;  and,  as  it  seems  to  me, 
this  was  the  difficulty  that  led  to  the  Vice 
Chancellor's  order.  The  order  will  be,  to 
discharge  the  Vice  Chancellor's  order,  and 
grant  the  injunction  as  prayed  ;  that  the 
defendant  be  at  liberty  to  bring  an  action 
against  the  company,  and  that  they  in  such 
action  admit  that  the  defendant  has  given 
notice  in  writing  to  the  company,  and  has 
therein  stated  the  nature  of  his  interest  in 
the  laud  in  question,  and  claimed  100/.  as 
compensation,  in  respect  of  such  land 
being  injuriously  affected  by  the  works  of 
the  company,  and  that  he  desirea  to  have 
the  same  settled  by  a  jury ;  and  also  admit 
that  the  company  did  not  within  twenty- 
one  days  after  receipt  of  such  notice  issue 
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their  warrant  to  the  sheriff  for  a  jury  to 
settle  such  compensation  ;  and  that  after 
the  trial  of  such  action,  either  party  he  at 
liherty  to  apply ;  the  parties  undertaking 
to  use  the  judgment  under  the  direction 
of  the  Court. 


L 

Nov 


.C.     7 

T.  26.  3 


WILLYAMS  V.  HODOE. 


Practice.  —  Defendant  incapacitated  by 
Illness  from  answering. 

Where  a  defendant  was  incapacitated 
from  putting  in  his  answer  through  illness, 
hut  was  in  possession  of  his  mental  faculties, 
an  order  for  a  guardian  for  the  purpose  of 
putting  in  his  answer  was  discharged;  the 
proper  course  in  such  a  case  being  to  extend 
the  time  for  answering  as  occasion  may 
require. 

The  plaintiff  and  the  defendant  in  this  suit 
were  the  executors  and  trustees  appointed 
by  the  will  of  W.  C.  Reed,  who  died  in 
1829,  and  the  object  of  this  suit  was  to 
compel  the  defendant  to  invest  in  the  joint 
names  of  himself  and  the  plaintiff,  as  such 
executors  and  trustees,  the  sum  of  2,600/., 
being  a  balance  alleged  to  be  owing  to  the 
estate  of  the  testator  from  the  defendant. 
The  bill  was  filed  on  the  27th  of  July 
1849,  and  an  appearance  thereto  was  duly 
entered  for  the  defendant. 

In  November  1849,  the  defendant's  term 
for  answering  having  expired,  an  order  was 
made  by  Knight  Bruce,  V.C.,  on  the  mo* 
tion  of  the  defendant,  that  the  defendant 
should  have  a  guardian  assigned  to  him 
for  the  purpose  of  putting  in  his  answer  to 
and  defending  the  suit. 

By  the  evidence  of  the  medical  atten- 
dants and  others,  in  support  of  the  motion, 
it  appeared  that  in  August  1848,  the  de- 
fendant was  attacked  by  paralysis,  and  was 
still  labouring  under  that  disease ;  and 
that  though  he  was  in  possession  of  his 
mental  faculties  and  capable  of  under- 
standing business,  yet  it  was  absolutely 
essential  to  the  restoration  of  his  health 
and  the  prolongation  of  his  life  that  he 
should  be  kept  as  far  as  possible  in  a  com- 
posed state  of  body  and  mind ;  and  that, 
in  the  opinion  of  the  deponents,  any  per- 
sonal communication  with  him  on  business. 


and   especially  on  the   subject-mal 
this   suit  (which  involved  certain  : 
disputes),  would  be  highly  impropc 
dangerous,  and  would  tend  to  the  i 
vation  of  his  disease,  and  would, 
probability,   be   attended  with  imx 
danger  to  his  life.     Before  the  Vice 
cellor  made  the  above  order,  he  reqi: 
statement,  on  affidavit,  from  the  son 
defendant,  who  had,  since  his  fathea 
ness,  acted  in  the  management  of  hii 
ness,  of  all  the  deeds  and  papers 
defendant's  possession,  relating  to  th 
ject-matter  of  the  suit. 

The  plaintiff  now  moved  before  thi 
Chancellor  that  the  order  of  the  Vice 
cellor  might  be  discharged,  with  cost 

Mr.  James  Parker  and  Mr.  Rensh 
support  of  the  motion. — There  is  no  i 
rity  for  such  ah  order,  except  in  th 
of  a  lunatic  not  found  so  by  inquisiti 
in  the  case  of  incapacity  of  mind 
extension  of  time  for  answering 
meet  all  the  exigencies  of  the  casi 
then  the  plaintiff  might  consider  w 
he  would  take  an  answer  without  c 
signature,  and  thus  proceed  with  hi 
or  whether  he  would  wait  for  the  < 
of  obtaining  a  full  answer.  The 
made  is  injurious  to  the  plaintiff  and 
out  any  benefit  to  the  defendant. 

Mr.  L.  Wigram  and  Mr.  W.  M.  • 
in  support  of  the  order. — The  Vice 
cellor  of  England,  in  a  case  whic 
lately  before  him  {Hills  v.  Hills) 
a  similar  order.  This  defendant  : 
bound  to  put  in  an  answer  at  the  i 
his  life.  Under  the  5  Eliz.  c.  9.  s. 
person  summoned  as  a  witness,  and 
in  such  a  state  of  health  as  this  dele 
would  be  held  as  having  reasonable 
for  not  attending. 

The  Lord  Chancellor. — ^It  is  f 
that  the  old  practice  has  not  provid 
a  case  of  this  kind,  namely,  a  deft 
being  unable  to  put  in  his  answer  th 
illness ;  but  that  it  only  extends  t 
case  of  an  impossibility  of  ever  g 
an  answer.  The  Court  certainly  wj 
compel  a  defendant  to  put  in  an  ans 
the  risk  of  his  life ;  but  if  the  pxac 
adopted  in  such  a  case  of  assigning 
guardian  to  put  in  his  answer,  thei 
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be  an  end  of  the  plaintiff's  right  to  the 

chance  of  an  answer,  even  if  the  defendant 

should  recover.      But  if,   under  the  old 

practice,  the  Court  extends  the  time  for 

answering,  toHes  quoties,   as  the  occasion 

may  require,  the  right  of  the  plaintiff  is 

preserved,  and  the  defendant  is  effectually 

protected.     The  plaintiff  then  may,  at  his 

option,  bring  the  case   before  the   Court 

^vrithout  discovery,  or  he  may  wait  for  the 

cdiance  of  an  answer.     It  is  not  desirable  to 

snake  a  new  practice  where  the  old  practice 

la  sufficient.     I  think  the  old  practice  is 

"better  calculated  to  answer  the  purposes 

of  the  parties  than  the  one  that  has  been 

jadopted  in  this  case.     The  order  of  the 

^ice  Chancellor,  therefore,  must  be  dis- 

csharged,  with  costs. 


V 

Jan 


.C.    > 
.24.  S 


THE   ATTORNEY  GENERAL  r. 
ANDREWS. 


Imunction — Commissioners  under  Act  of 
^artiament — Rates — Expenses  of  ohtaininff 
^  New  Act. 

Injunction  granted  to  restrain   the  Com- 
9Mssioners  of   Waterworks  of  Southampton 
applying  the  water  rates  levied  under 
act  towards  the  expenses  of  obtaining 
new  act  of  parliament  for  extending  their 
owers. 


The  information  stated  that,  by  an  act  of 
rliament  passed  in  the  year  1836,  6  &  7 
^ill.  4.  c.  xcvi,  intituled  "  An  Act  for 
flpfatiTiing  the  public  conduits  and 
^iMher  waterworks  belonging  to  the  town 
^c^  Southampton,  and  for  providing  an  ad- 
^iSitional  supply  of  water  for  the  inhabitants 
if  the  said  town  and  neighbourhood,"  it 
enacted,  that  the  mayor,  recorder, 
^ddermen  and  councillors  for  the  time 
Iseing  of  the  town  of  Southampton,  together 
"^vith  twenty-six  of  the  inhabitants  of  the 
Maid  town,  qualified  and  to  be  elected  as 
therein  mentioned,  and  their  successors 
respectively,  were  appointed  Commissioners 
Sor  carr3ring  the  act  into  execution  under  the 
title  of  "  Tbe  Commissioners  of  the  Water- 
^rorks  of  the  Town  of  Southampton."  And 
\>y  the  said  act  it  was  enacted,  that  it 
thould  be  lawful  for  the  said  Commissioners 
to  continue  and  maintain  the  then  present 
conduits,  reservoirs,  and  other  waterworks 


belonging  to  the  said  town,  and  to  improve 
and  extend  the  same,  and  particularly  to 
enlarge  the  then  present  reservoirs  on  the 
common  near  Southampton,  and  to  build, 
erect,  construct,  and  maintain  such  other 
reservoirs  or  waterworks  on  the  said 
common  as  might  be  necessary  or  con- 
venient, and  as  the  said  Commissioners 
should  think  proper  for  furnishing  an 
additional  supply  of  water,  and  from 
time  to  time  to  alter,  repair,  or  discontinue 
the  same  works,  or  any  of  them,  and  to 
substitute  others  in  their  stead,  and  gene- 
rally to  do  and  execute  all  other  matters 
and  things  necessary  or  convenient  for 
constructing,  continuing,  maintaining,  alter- 
ing, repairing,  or  using  the  said  works, 
and  also  to  collect  and  raise  water  by 
boring  in  or  under  the  said  common,  or  by 
such  other  ways  and  means  as  they  might 
from  time  to  time  think  proper,  and  to 
take  and  use  any  spring  or  streams  of  water 
which  might  be  found  in  constructing  the 
said  works,  they,  the  said  Commissioners, 
doing  as  little  damage  as  possible,  and 
making  compensation  for  any  injury  that 
might  be  sustained  by  the  exercise  of  such 
powers.  And  it  was  farther  enacted,  that 
the  Commissioners  should  every  six  months 
thereafter  make  an  assessment  upon  all 
the  occupiers  of  messuages,  tenements,  &c., 
who  should  be  rated  and  pay  to  the  poor- 
rates  within  the  said  town  of  Southampton ; 
and  also  on  the  owners  of  all  messuages, 
tenements,  &c.,  within  the  said  town,  by 
an  equal  pound  rate  as  the  said  Com- 
missioners should  direct,  not  exceeding  Is. 
in  the  pound  for  any  one  year,  and  out  of 
the  monies  collected  by  such  rates  or 
assessments,  should  pay  the  charges  and 
expenses  of  carrying  into  execution  the 
purposes  of  the  act.  That  very  consider- 
able and  extensive  works  had  been  carried 
on  under  the  provisions  of  the  said 
act,  and  that  a  certain  committee,  called 
the  Committee  of  Public  Health,  was  some 
time  since  appointed,  and  such  committee 
made  a  report  to  the  said  Commissioners 
of  Waterworks,  and  by  such  report  stated, 
amongst  other  things,  their  opinion  of  the 
necessity  of  a  further  supply  of  water  for 
the  inhabitants  of  Southampton,  and  re- 
commended the  construction  of  a  new 
reservoir  on  the  common,  and  made  divers 
recommendations  with  reference  to  an  act 
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of  parliament  intended  to  be  obtained,  and 
the  powers  and  other  matters  to  be  inserted 
therein.  That  in  pursuance  of  such  report, 
a  meeting  of  the  Commissioners  was  held 
to  consider  the  propriety  of  applying  to 
parliament  for  powers  to   obtain    a  per- 
manent supply  of  water  for  the  town  of 
Southampton  from  such  sources  as  might 
be   considered   desirable,  and   to  enlarge 
and  amend  the  present  Waterworks  Act ; 
and  it  was  then  resolved,  by  a  majority 
of  twenty    Commissioners    against    two, 
that  the  clerk   be  instructed  to  give  the 
necessary  public  notices  for  obtaining  par- 
liamentajy   powers  to   enable   the   Com- 
missioners to  carry  into  effect  the  recom- 
mendations of  the  said  Public  Health  Com- 
mittee ;  that  such  notice  was  subsequently 
given,  and  it  stated,  amongst  other  things, 
that  the  Commissioners  intended  to  apply 
for  a  bill  to  enable  them  to  obtain  powers 
for  the  construction  of  additional  water- 
works for  the  better  supply  of  the  town 
with  water,  and  for  the  construction  and 
erection  of  necessary  engines,  buildings, 
reservoirs   and  works  for  that  purpose; 
and  to  enable  the  Commissioners  to  take 
water  from  certain   lands  and   springs  in 
the  parishes  of  North  and  South  Stoneham, 
and  frt>m  the  River  Itchen  Navigation  in 
the   county   of   Southampton,    and   from 
other  places ;  and  it  was  intended  by  the 
saTd  bill  to  obtain  powers  to  compel  the 
owners  of  all  rateable  property  included 
within  the  limits  of  the  said  bill  to   be 
rated  to,  and  to  pay  all  rates  authorized  to 
be  levied  under  the  said  recited  act,  or  the 
proposed  bill,    instead  of   the    occupiers 
thereof.     That  at  a  meeting  of  the  said 
Commissioners   of  Waterworks,  held   on 
the    3rd    of    December    1849,    it    was, 
amongst  other  things,  resolved  that  the  sum 
of  250/.  be  advanced  to  the  clerk  in  part 
to  meet  the  necessary  expenses  of  obtain- 
ing the  said  intended  act  of  parliament. 
That  such  resolution  was,  however,  pro- 
tested against  as  being  an  unlawful  appli- 
cation, or  intended  application,  of  the  funds 
of    the    Board.      That,    nevertheless,   in 
furtherance   of   the    above   resolution,    a 
cheque   was  drawn    by  the   said    Board 
for   the   sum   of   250/.,    and    was    paid 
by  the  bankers  on  their  account  out  of 
monies  raised  and  forming  part  of  the 
rates  levied  under  the  above-recited  act. 


That  the  rates  so  raised  and  levied  were 
public  trust  monies,  and  under  the  circum- 
stances aforesaid  no  persons  had  any  right 
to  authorize  the  payment  thereof  for  any 
other  purposes  than  those  specified  in  the 
said  act,  and  the  application  of  them  towards 
defraying  any  of  the  expenses  of  the 
intended  act  of  parliament  would  be 
illegal,  and  a  breach  of  trust ;  that  the  said 
Commissioners  of  Waterworks  intended 
also  to  apply  towards  the  expenses  of  the 
said  application  to  parliament  for  a  new 
and  additional  act,  further  large  sums  of 
money,  being  part  of,  and  arising  from  the 
said  water  rates,  unless  restrained  from  so 
doing  by  the  order  of  the  Court. 

The  information  prayed  that  it  might  be 
declared  that  the  rates  raised  under  and 
by  virtue  of  the  said  recited  act  were  not 
applicable  in  or  towards  the  payment  of 
the  expenses  of  attempting  to  procure  the 
said  intended  new  act,  or  of  preparing  or 
promoting  or  prosecuting  any  such  bill  in 
parliament.  And  that  the  said  Commissioners 
of  Waterworks  might  be  restrained  by 
injunction  from  paying,  or  authorizing  or 
causing  to  be  paid,  any  monies  being  part 
of,  or  arising,  or  to  arise  from  rates  levied 
under  or  by  virtue  of  the  said  in  part 
recited  act,  in  or  towards  the  expenses 
incurred,  or  to  be  incurred,  in  or  about  the 
promoting  or  prosecuting  the  said  act  of 
parliament  or  connected  therewith. 

Mr.  Bethell  and  Mr,  Giffard,  in  moving 
for  the   injunction   in   the   terms   of  the 
prayer;  cited   the   case   of   The  Attorney 
General  v.  the  Guardians  of  the  Poor  q 
Southampton  (1),  in  which  the  guardiav 
of  the  poor  had   applied  for  an   act   ^ 
authorize  the  levying  of  poor-rates  np 
the   owners   instead   of  the  occupiers 
small   tenements,    and  an  injunction  t 
granted  to  restrain   the  defendants  fi 
pa3ring  the  expenses  of  obtaining  the 
out  of  the  poor-rates.     The  cases  of 
Attorney    General  v.    the    Corporaiia 
Liverpool  {2)  and  The  Attorney  Genei 
the  Corporation  of  Norwich  ($)  wer» 
relied  upon  to  shew  that  the  Commiss 
of  Waterworks  had  no  power  to  apj 

(1)  18  Law  J.  Rep.  (N.8.)Cbanc.  393. 

(2)  1  Myl.  &  Cr.  171 ;  s.  c.  7  Law  J.  B 
Chano.  51. 

(3)  16  Sim.  225. 
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darUs  to  bring  in  their  examination,  which 
was  not  done  till  after  the  time  had  been 
twice  extended.  Upon  an  inquiry  into  the 
sufficiency  of  the  examination,  it  was  for  the 
first  time  objected,  that  the  plaintiff  should 
have  taken  in  a  state  of  facts  before  proceeding 
on  the  examination ;  and  subsequently  it  was 
objected,  that  the  interrogatories  should  not 
have  been  allowed  without  a  previous  state 
of  facts  being  taken  in  on  behalf  of  the  plain^ 
tiff.  The  Master  adjourned  the  inquiry : — 
Held,  on  a  motion  to  discharge  the  Master* s 
eertificaie,  thai  the  Master  was  not  wrong  in 
allowing  the  interrogatories  without  a  state  of 
facts ;  that  any  irregularity  had  been  waived 
by  the  submission  of  the  defendants,  and  the 
allowance  of  time  to  put  in  the  examination; 
that  the  decree  warranted  a  special  interro^ 
gatory  without  a  special  state  of  facts ;  that 
in  case  of  difficulty  the  Master  might  direct 
a  state  of  facts  to  be  laid  before  him ;  and  the 
motion  was  dismissed,  with  costs. 

This  was  a  motion  that  the  certificate  of 
the  Master,  dated  the  28th  of  May,  and 
filed  the  4th  of  June  1849,  certifying  that 
in  pursuance  of  the  decree  made  in  these 
causes  he  had  settled,  signed,  and  allowed 
interrogatories  for  the  examination  of  the 
defendants  George  Allfrey,  Robert  Allfrey, 
and  Margaret  Allfrey  might  be  taken  off 
the  file,  and  that  the  certificate  or  report 
might  be  quashed. 

By  the  decree  made  in  these  causes,  it 
was  declared,  that  the  plaintiff  was  not 
bound  by  certain  settlements  of  accounts, 
and  that  such  accounts  ought  to  be  opened, 
and  it  was  referred  to  the  Master  to  take 
an  account  of  the  personal  estate  of  George 
Allfrey,  possessed  by  Edward  Allfrey, 
and  to  inquire  what  balances  of  the  per- 
sonal estate,  and  of  the  rents  and  profits  of 
the  real  estate  of  the  intestate  George  All- 
frey were  in  the  hands  of  Edward  Allfrey, 
deceased,  at  the  end  of  each  year  after  the 
intestate's  death,  and  liberty  was  given  to 
state  special  circumstances.  The  case  is 
reported  in  17  Law  J,  Rep,  (n.s.)  Chanc.  80. 

On  the  20th  of  March  1849  there  was  an 
attendance  before  the  Master,  who  con- 
sidered the  decree,  and  directed  that  the 
plaintiff  should  bring  in  interrogatories 
before  him  for  the  examination  of  the  de- 
fendants. 

On  the  10th  of  May  a  draft  of  the  inter- 


rogatories was  left  at  the  Master's  office, 
and  a  copy  was  sent  to  the  solicitor  of  the 
defendants.  On  the  28th  of  May  there 
was  an  attendance  before  the  Master  to 
settle  the  interrogatories. 

The  fourth  interrogatory  contained  in 
the  draft  required  the  defendants  to  state 
whether  there  were  or  not,  or  was  or  not,  any 
and  what  sum  or  sums  of  money  due  and 
owing  from  Edward  Allfrey,  the  adminis- 
trator of  the  intestate  George  Allfrey,  to 
the  estate  of  George  Allfr«y,  and  if  yea  to 
set  forth  a  partictdar  account  of  all  such 
sum  and  sums  of  money.  To  that  inter- 
rogatory an  objection  was  taken  by  the 
solicitor  of  the  executors  of  Eldward  All- 
frey, but  upon  inspecting  a  book  proved 
in  the  causes,  containing  an  account  of  the 
estate  of  the  intestate  George  AUfr^,  which 
commences  on  the  credit  side  thereof  by 
debiting  Edward  Allfrey  and  crediting  the 
estate  of  the  intestate  George  Allfrey  with 
the  following  item :  —  "  1802,  February. 
By  balance  agreed,  1,353/.  10«.  5c{.,"  the 
Master  overruled  the  objection  and  allowed 
all  the  interrogatories,  and  appointed  a  time 
for  the  defendants  to  bring  in  their  exami- 
nation in  answer  to  the  interrogatories  of 
the  plaintiff. 

On  the  4th  of  June  the  certificate  now 
complained  of  was  filed ;  and  on  the  22nd 
of  June,  and  again  on  the  30th  of  June,  the 
defendants  applied  to  the  Master  and  ob- 
tained further  time  for  putting  in  their 
examination. 

On  the  dOth  of  July  the  defendants  took 
their  examination  into  the  Master's  office, 
and  on  an  attendance  before  the  Master,  on 
the  17th  of  November,  to  inquire  into  the 
sufiiciency  of  the  examination,  it  was  for 
the  first  time  objected,  that  the  plaintiff 
ought  to  have  taken  in  a  state  of  fiusts  before 
proceeding  on  the  examination,  and  that 
otherwise  the  Master  would  not  be  able  to 
understand  the  examination  of  the  defen- 
dants ;  and,  subsequently,  it  was  objected, 
that  the  plaintiff  ought,  in  the  first  instance, 
before  he  left  the  interrogatories  for  the 
examination  of  the  defendants,  to  have  left 
a  state  of  facts  and  charge  against  them  with 
the  Master,  and  have  supported  that  state  of 
facts  by  evidence,  and  then,  if  he  thought 
it  necessary,  to  leave  interrogatories  for  the 
examination  of  the  defendants  in  support 
of  it,  but  that  no  interrogatories  ought  to 
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have  been  allowed  without  a  previous  state 
of  &ct8  being  brought  in  on  behalf  of  the 
plaintiff. 

Upon  ibis  objection  the  Master  adjourned 
the  further  consideration  of  the  matter,  that 
the  defendants  might  have  an  opportunity 
of  applying  to  this  Court,  upon  which  the 
present  notice  of  motion  was  given. 

Mr.  Turner  and  Mr.  Hislap  Clarkey  for 
the  defendants,  in  support  of  the  motion. 

Mr,  JValpole  and   Mr.  Rasch,  for  the 

plaintiff. — ^The  proceeding  of  the  plaintiff 

ii  regular,  but,  if  irr^ular,  the  irregularity 

has    been  waived  by  the  acquiescence  of 

the  defendants.     This  case  is  governed  by 

thte  50th  Order  of  April  1828,  Ord.  Can. 

^  1 ,  ^vrhich  points  out  the  manner  of  bringing 

decree  under  the  consideration  of  the 

By  the  51st  Order  of  April  1828, 

Can.  22,  the  Master  is  to  regulate 

proceedings  and  the  mode  of  executing 

decree.     The  Master  directed  interro- 

ries  to  be  brought  in  by  the  plaintiff 

the    examination  of  the  defendants  ; 

such  a  direction  is  clearly  contemplated 

tbe  61st  Order  of  April  1828,  Ord.  Can. 

These  three  Orders  now  regulate  the 

ice  of  the  Court ;  and  the  last  points 

t  the  manner  of  taking  the  accounts. 

fore  these  Orders,  the  usual  course  of 

under  decrees  to  take  accounts 

the  Master's  office,  was  for  the  plaintiff 

the  first  instance  (where   it  was  ne- 

)  to  examine  the  accoimting  party 

n  interrogatories:   and  then  from  the 

ifendant's   examination,    and    from  his 

er»  and  the  schedules  thereto,  or  from 

other  evidence  or  papers  in  the  cause, 

prepare  a  charge  against  him.     This 

^  a  statement  of  the  several  items,  which 

e  plaintiff  claimed  to  be  entitled,  upon 

'^^TKoof^  to  charge  the  defendant  in  the  account. 

charge  was  left  with  the  Master  and 

different  items  in  it  were  investigated 

the  Master's  office.     When  the  charge 

gone  through,  the  defendant  brought 

hia  discharge,  containing  a  statement  of 

l^^ynients  and  disbursements  made  by  him, 

other  matters,  by  which  he  claimed  to 

himself  from  the  debt  attempted 

to  be  made  out  against  him  by  the  charge 

— 2  Dan,    Ch.   Prac.  877,    1st  ed.,  and 

Readlam's  ed.  1173  (1).     The  objection 

(1)  lNcwl.529. 

Mew  SaaiBs,  XIX.— Cuanc. 


now  made  will  deprive  the  plaintiff  of 
the  means  of  examining  the  defendants. 
There  are  cases  in  which  a  state  of 
facts  ought  to  be  taken  in,  but  they 
relate  to  witnesses,  not  to  the  parties 
to  a  suit — Willan  v.  Willan  (2),  and  par- 
ticularly not  to  the  accounting  party. 
The  defendants  also  acquiesced  in  the  pro* 
ceedings,  and  never  took  any  objection 
imtil  the  sufficiency  of  their  examination 
was  questioned.  The  fourth  interrogatory 
was  nothing  more  than  an  inquiry  whether 
or  not  any  sum  was  due  from  Edward 
AUfrey  to  the  intestate  Greorge  Allfrey^ 
and  an  answer  "  yes"  or  "no"  would  have 
given  the  plaintiff  a  right  to  take  into 
consideration  the  answer  of  the  defendants, 
but  this  objection  ought  to  have  been  taken 
by  exception  and  not  by  motion — ChenneU 
V.  Martin  (3),  Chalk  v.  Thompson  (4).  The 
Master  also  might  have  directed  a  debtor 
and  creditor  account  to  be  brought  in. — 

Moore  v.  Langford,  6  Sim.  323  ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  228. 

Hopkinson  v.  Bagster^  1  You.  &  C. 
C.C.  13. 

Coiham  v.  West^  1  Beav.  380. 

2  Smith's  Chanc.  Prac.  125. 

Sidden  v.  Forster,  1  Sim.  &  Stu.  335. 

Dan.  Chanc.  Prac.  1145,  1139,  Head- 
lam's  ed. 

AUfrey  v.  AUfrey^  10  Beav.  353  ;  s.c. 
17  Law  J.  Rep.  (n.s.)  Chanc.  30; 
1  HaU  &  Twells,  179  ;  1  Mac.  & 
Gor.  87. 

Morgan  v.  Lewis,  1  Newl.  Chanc. 
Prac.  533. 

In  re  Mackrill,  1 1  Beav.  42. 

Archbishop  of  York  v.  Stapleton,  2  Atk. 
136. 
Mr.  Turner,  in  reply.  —  The  plaintiff 
alleges  that  the  objection  taken  by  the  de- 
fendants throws  the  onusprohandi  upon  him, 
but  where  it  is  desired  to  go  beyond  the  com- 
mon interrogatories,  special  circumstances 
must  be  shewn,  and  a  special  case  must  be 
made  out.  It  is  not  denied  that  these  in- 
terrogatories extended  beyond  the  common 
course  in  administration  suits.  The  waiver 
of  any  objections  may  have  to  be  considered 
upon  the  question  of  costs,  but  the  Court 

(2)  19  Ves.  590 ;  8.c.  Coop.  291. 

(3)  4  Sim.  340;  s.c.  9  Law   J.   Rep.  Chanc. 
208. 

(4)  4  Sim.  350. 
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never  allows  it  to  affect  substantial  justice. 
The  motion  ought,  therefore,  to  be  granted, 
and  leave  should  be  given  to  except  so  far 
as  refers  to  the  fourth  interrogatory. 

Jan.  31. — The  Master  of  the  Rolls. 
— ^The  fourth  interrogatory  was  the  only 
one  to  which  any  objection  was  taken,  and 
considering  the  nature  of  this  suit,  and  of 
the  decree,  and  that  the  book  containing 
the  items  relating  to  the  estate  of  Greorge 
Allfrey  was  produced  before  the  Master, 
and  was  evidence  in  the  cause,  I  think 
the  Master  was  not  wrong  in  allow- 
ing the  interrogatories  without  a  state  of 
facts  to  found  them  upon ;  and  if  there  had 
been  any  irregularity  in  this,  I  think  it 
would  have  been  waived  by  the  submission, 
and  the  repeated  allowance  of  time  which 
the  defendants  obtained.  It  was  said  that 
without  a  state  of  facts  the  Master  could 
not  understand  the  case,  and  argued  that 
the  interrogatory  complained  of  goes 
beyond  the  ordinary  course  in  administra- 
tion suits  :  I  think  it  does ;  but  this  is  not 
an  ordinary  decree  in  an  administration 
suit,  and  I  think  that  the  decree  under 
which  the  book  was  produced  warranted 
a  special  interrogatory  without  a  special 
state  of  facts.  If  the  Master  should  find 
a  difficulty  in  understanding  the  case  for 
want  of  a  state  of  facts,  I  presume  he 
would  direct  it  to  be  laid  before  him.  But 
seeing  no  reason  to  think  that  the  interro- 
gatories were  improperly  allowed,  and  being 
of  opinion  that  the  irregularity,  if  any 
there  were,  was  waived,  I  must  refuse 
this  motion  with  costs. 


THE  KING  OP  THE  TWO 
SICILIES  r.  THE  PENIN- 
SULAR AND  ORIENTAL 
STEAM  PACKET  COMPANY. 

Foreign  Sovereign  Prince,  Right  of,  to  sue 
in  this  Counirg — Doctrine  of  Ear^mark^-^ 
Subjects  in  Rebellion — Demurrer  for  want 
of  Parties — Ship  Registry  Act. 

During  the  rebellion  in  Sicily,  agents 
were  sent  to  England  by  the  usurping 
government  who  contracted  with  the  Penin- 
sular and  Oriental  Steam  Packet  Company 
for  the  purchase  of  two  vessels  and  paid 


the  purchase-money.  One  was  transferred 
to  the  agents,  and  was  taken  away  from 
this  country.  The  other  vessel  was  regis^ 
tered  in  the  names  of  two  English  sub- 
jects, who  were  alleged  to  be  trustees  for  the 
agents  of  the  usurping  government,  and  it 
had  not  yet  been  removed  from  England, 
The  plaintiff,  the  King  of  the  Two  Sicilies^ 
upon  being  restored  to  his  government,  filed 
a  bill  praying  that  he  might  be  declared 
entitled  to  the  second  vessel,  and  for  an 
injunction  to  restrain  the  company  from  part- 
ing with  it.  An  injunction  ex  parte  having 
been  obtained  against  the  company,  it  was 
dissolved,  with  costs,  upon  the  ground  that 
they  had  parted  with  all  interest  prior  to 
the  bill  being  filed.  Upon  demurrer,  by  the 
defendants,  in  whose  name  the  vessel  was 
registered,  it  was  held,  that  the  plaintiff  had 
a  right  to  follow  to  this  country  property 
which  had  been  abstracted  from  the  public 
treasury  by  his  rebellious  subjects,  and  that 
it  was  not  necessary  to  make  the  members 
of  the  usurping  government  parties. 

This  case  came  on  upon  motion  to  dissolve 
an  injunction  granted,  ex  parte,  on  the  3rd 
of  December  last,  on  behalf  of  his  Majesty 
the  King  of  the  Two  Sicilies,  to  restrain 
the  defendants,  the  Peninsular  and  Oriental 
Steam  Packet  Company,  from  delivering 
up  a  vessel  called  the  Bombay,  which  had 
been  purchased  by  two  persons  named 
Granatelli  and  Scalia,  who  had  been  sent 
over  to  this  coimtry  for  that  express  pur- 
pose, at  the  time  of  the  late  revolution,  by 
the  government  then  in  existence.  The 
case  also  came  on  upon  demurrer  to  the 
plaintiff's  bill,  by  two  persons  named 
Brodie  Wilcox  and  John  Moody,  in  whose 
name  the  vessel  had  been  registered  under 
the  act  for  the  registration  of  ships. 

The  bill  stated  that  the  plaintiff  had 
been,  and  was  now,  the  lawfrd  sovereign 
of  the  kingdom  of  the  Two  Sicilies, 
and  that  from  a  time  long  anterior  to 
the  plaintiff  becoming  such  sovereign 
up  to  the  present  time,  the  island  of 
Sicily  had  formed,  and  now  formed,  part 
of  such  kingdom,  and  that  the  plaintiff, 
in  right  of  his  sovereignty,  was  entitled  to 
the  whole  of  the  revenue  of  his  said  king- 
dom, and  to  the  administration  thereof. 
That  the  city  of  Palermo  was  situated  in 
the  island  of  Sicily,  and  that  in  the  early 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


203 


part  of  the  year  1848,  and  before  the  month 
of  July  in  that  year,  certain  persons, 
subjects  of  the  plaintiff,  usurped  the  plain- 
tiff's  authority  and  regal  ^inctions,  and 
had  established  in  Palermo  a  species  of 
government,  which  was  constituted  of 
certain  individuals,  subjects  of  the  plain- 
tiff and  was  designated  by  the  several 
titles  of  the  **  Government  of  Sicily,"  the 
"  Sicilian  Government,"  and  the  "  Execu- 
tive Power,"  and  such  usurping  govern- 
ment had,  immediately  upon  being  so 
established,  and  without  the  consent  and 
against  the  will  of  the  plaintiff,  unlawfully 
assumed  the  administration  and  direction 
of  the  public  affairs  of  Sicily,  and  con- 
tinued to  exercise  the  same  until  the  month 
of  April  1849.  That  such  usurping  govern- 
ment, and  certain  persons  acting  imder  its 
authority,  had,  immediately  on  such  govern- 
ment bdng  so  established,  seized  the  royal 
public  treasury  of  the  plaintiff  in  Palermo, 
and  had  taken  possession  of  all  the  monies 
which  were  in  such  treasury,  and  of  all 
monies  which  were  paid  into  the  same, 
being  part  of  the  plaintiff's  royal  revenues. 
That  the  said  usurping  government  had 
from  time  to  time  assumed  to  appoint 
certain  individuals,  being  subjects  of  the 
plaintiff^  to  the  offices  properly  filled  by  the 
plaintiff's  ministers,  and  in  particular  to 
the  offices  of  minister  of  finance,  minister 
of  foreign  affairs  and  commerce,  and 
ministers  of  other  public  departments, 
respectively,  for  the  said  island  of  Sicily, 
and  the  persons  so  from  time  to  time 
appointed  had  assumed  and  exercised, 
during  the  continuance  of  the  said  usurp- 
ing government,  the  management  of  the 
a&irs  of  the  public  departments  to 
which  such  persons  were  assumed  to  be 
appointed  respectively.  That  shortly 
before  July  1848,  the  persons  so  assuming 
to  act  as  ministers  appointed  the  Prince 
Franco  Maccagnone  Granatelli  and  Lorio 
Scalia,  two  of  the  defendants,  both  of 
whom  were  subjects  of  the  plaintiff,  to  be 
their  agents  in  England,  and  they,  by  the 
direction  of  such  government,  proceeded 
to  England  as  such  agents.  That  shortly 
before  or  at  the  beginning  of  July  1848, 
Ghranatelli  and  Scalia,  by  direction  and  on 
bdialf  of  the  said  usurping  government, 
had  entered  into  a  contract  with  the  defen- 
dantSy  the  Peninsular  and  Oriental  Steam- 


packet  Company,  for  the  purchase  of  two 
steam-ships,  of  which  one  had  been  lately 
built,  and  was  nearly  completed,  and  the 
other  was  then  being  built,  and  both  of 
which  belonged  to  the  same  company ;  and 
such  contract  was  to  be  subject  to  the 
ratification  of  the  said  usurping  govern- 
ment. The  contract,  which  bore  date  the 
1st  of  July  1848,  and  was  signed  by  the 
defendant  Charles  Wellington  Howell,  the 
secretary  of  the  company,  on  behalf  of 
the  company,  and  by  Granatelli  and  Scalia, 
was  to  the  following  effect: — Granatelli 
and  Scalia,  therein  described  as  commis- 
sioners of  the  Sicilian  Government,  agreed 
to  buy,  and  the  said  Peninsidar  and 
Oriental  Steam-ship  company  thereby 
agreed  to  sell  the  steam-ship  called  the 
VectiSy  built  at  Cowes,  of  905  tons  burthen 
for  45,000/.  and  also  the  Bombay,  the  least 
advanced  of  the  two  steam  ships,  of  1,209 
tons  burthen,  then  building  for  the  said 
company  by  Mr.  J.  Pitcher  at  Northfleet, 
for  60,000/.  to  be  paid  as  follows — 20,000/. 
on  the  ratification  of  the  agreement,  and 
the  further  sum  of  20,000/.  when  the  two 
steam- vessels  should  be  completed  for  sea, 
so  far  as  related  to  the  said  company,  in 
the  same  state  as  contracted  for  by  the 
builders,  and  that  any  alterations  required 
by  the  said  purchasers  for  war  purposes 
should  be  made  by  them  at  their  own 
expense,  and  that  the  balance  of  the  said 
purchase-money,  with  interest  at  5  per 
cent,  per  annum,  should  be  paid  by  bills,  on 
such  security  as  might  be  approved  of  by 
the  said  company,  in  two  equal  paymenta 
at  three  and  six  months'  date,  on  the  deli- 
very of  the  said  vessels,  and  that  upon 
completion  of  the  purchase,  bills  of  sale 
shoiild  be  made  out  and  executed,  and  that 
the  said  steam-vessels,  with  what  belonged 
to  them,  should  be  delivered  according  to 
the  specification  therein  referred  to.  And  in 
the  margin  of  the  contract  was  written  the 
following  memorandum — "  It  is  stipulated 
by  the  contracting  parties  that  the  agreement 
is  subject  to  ratification  by  the  Sicilian 
government."  That  the  usurping  govern- 
ment was  informed  of  the  said  contract ; 
and  on  the  10th  of  July  1848,  declared 
that  such  government  ratified  the  same. 
That  the  defendants  had  been  informed  of 
such  ratification  and  memorandum;  that 
the  steam-ship  in  the  contract  referred  to 
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as  the  least  advanced  of  the  two  steam- 
ships, then  building  at  Northfleet,  had 
since  been  so  far  completed  as  to  be  ready 
for  sea,  and  had  been  denominated  the 
Bombay ;  that  in  the  latter  part  of  July  and 
August  1848  the  usurping  government 
applied  divers  sums  of  die  plaintiff's  re- 
venue, being  monies  paid  into  the  plaintiff's 
said  royal  treasury  at  Palermo  (of  which 
they  had  taken  possession  as  aforesaid), 
in  purchasing  or  procuring  bills  of  exchange 
for  the  purpose  of  such  bills  being  remitted 
to  England  and  applied  towards  completing 
the  purchase  of  the  said  steam-ships,  the 
Vectis  and  the  Bombay^  and  the  Sicilian 
monies  so  applied  were  equivalent,  and 
the  bills  of  exchange  so  purchased  or 
procured  amounted  to  the  total  sum  of 
20,000/.  and  upwards,  of  British  money, 
and  were  made  payable  to  the  order  of 
Granatelli  and  Scalia,  and  were  remitted 
with  directions  to  apply  the  same  towards 
completing  the  purchase  of  the  said  steam- 
ships, and  the  defendants  received  such 
bills  and  applied  them  or  the  amount 
thereof  in  pajdng  to  the  company,  who 
well  knew  how  and  whence  the  money 
was  obtained,  the  first  instalment  of  20,000/. 
payable  under  the  said  contract,  and  cer- 
tain other  sums  in  respect  of  the  payment 
of  the  second  instalment  of  the  piirchase- 
money  in  the  month  of  December  1848. 
The  payment  after  that  date  of  the  balance 
out  of  funds  taken  from  the  royal  treasury 
at  Palermo  was  alleged  in  a  similar  man- 
ner. And  the  next  allegations  were,  that 
the  company  after  receiving  the  second 
instalment  of  20,000/.  delivered  the  said 
steam-ship,  the  Vectis,  to  Granatelli  and 
Scalia,  or  to  officers  and  sailors  employed 
by  them,  and  the  same  was  sent,  in  the 
month  of  March  1849,  from  England 
to  and  had  ever  since  remained  in  parts 
beyond  the  seas ;  and  that  the  steam-ship, 
the  Bombay t  had,  ever  since  the  completion 
of  the  building  thereof,  been  and  now  was 
in  the  port  of  London,  and  the  same  re- 
mained until  May  1849  in  the  possession 
or  under  the  power  of  the  said  company. 
That  in  the  month  of  April  1849,  the  plain- 
tiff's lawful  authority  was  re-established  in 
Palermo  and  in  the  other  parts  of  the  island 
of  Sicily,  and  the  plain  tiff  thenceforth  con- 
tinued and  now  remained  in  the  undisturbed 
exercise   of    such  authority.       That  the 


money  taken  from  the  royal  public  treasury 
at  Palermo,  and  which  belonged  to  the 
plaintiff  as  such  sovereign  as  aforesaid, 
and  the  bills  purchased  with  such  money 
had  been,  with  the  knowledge  of  the  said 
company,  appUed  in  or  towards  paying 
the  purchase-money  for  the  said  steam- 
ships, the  Vectis  and  the  Bombay ;  and  the 
plaintiff  became  entitled  to  require  the 
delivery  to  him  of  the  same  ships,  and  was 
now  entitled  to  have  the  vessel  called  the 
Bombay  so  delivered  up  to  him.  That  the 
said  Peninsular  and  Oriental  Steam  Packet 
Company,  and  the  persons  acting  on  their 
behalf,  entered  into  the  contract  for  the 
sale  of  the  said  steam-ships,  and  received 
the  purchase-money  for  them,  with  full 
notice  and  knowledge  on  their  part  that 
the  said  Granatelli  and  Scalia  were  acting 
therein  on  behalf  of  the  said  usurping 
government,  and  that  the  money  for  8U(£ 
purpose  was  taken  out  of  the  plaintiff's 
royal  treasury  at  Palermo  and  belonged 
to  the  plaintiff  as  such  sovereign  as  afore- 
said. That  neither  Granatelli,  nor  Scalia, 
nor  any  member  of  the  said  usurping 
government  had  ever  been  a  subject  of 
Great  Britain.  That  after  the  said  Grana- 
telli and  Scalia  had  made  the  purchase, 
they  and  their  legal  advisers  formed  a 
scheme  and  design  (which  the  other  defen- 
dants had  assisted  them  in  endeavouring 
to  carry  into  effect)  of  availing  themselves 
of  the  provisions  of  the  act  for  the  register- 
ing of  British  vessels  with  respect  to  the 
said  steam-ship,  the  Bombay^  for  a  purpose 
contrary  to  the  policy  of  such  act,  and  in 
such  manner  as  to  defeat  the  just  rights  of 
the  plaintiff  and  to  benefit  the  said  Grana- 
telli and  Scalia.  That  in  pursuance  of 
that  scheme  and  design,  Granatelli  and 
Scalia  requested  the  said  company,  inune- 
diately  on  the  said  steam-ship  being  so  fiur 
completed  that  the  same  could  be  registered, 
to  have  it  so  registered  in  the  name  of  the 
said  company,  who,  although  they  had 
then  ceased  to  be  the  real  owners  thereof, 
did  nevertheless,  in  compliance  with  such 
request  and  for  the  purpose  of  assisting 
Granatelli  and  Scalia  in  their  scheme, 
cause  the  ships  to  be  registered  in  the 
name  of  the  said  company  as  the  owners 
thereof.  That  the  plaintiff  had,  since  the 
28th  of  November  1 849,  for  the  first  thne 
discovered  this.      That  in  pursuance  of 
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this  scheme  the  company  did,  on  the  16th 
of  May  1849,  at  the  request  of  the  said 
Granatelli  and  Scalia,   execute  a  hill  of 
aale  of  thirty-two  sixty-fourth  shares  of 
the  ships  to  the  defendant,  Brodie  Wilcox, 
thereiii  described  as  a  ship-owner,  and  of 
twelve  sixty-fourth  shares  to  the  defendant, 
John   Moody,   also  described  as  a  ship- 
owner ;  and  of  the  remaining  twenty  aixty- 
£oiiTth  shares  thereof  to  George  Herring, 
ship-broker.      That  Wilcox,  Moody,  and 
Herring  had  not,  in  fact,  purchased  the 
said  ship  nor  any  shares  thereof  from  the 
said  company ;  but  the  ship  was,  in  truth, 
purchased  itom  the  company  by  Granatelli 
and  Scalia  by  means  of  money  belonging 
^o  the  plaintiff,  as  aforesaid.     That  the  said 
Wilcox,  Moody,  and  Herring  did  not,  nor 
cUd  any  of  them,  ever  pay  or  give  any  con- 
sideration for  such  bill  of  sale,  but  were 
^nown  by  the  said  company  to  be  mere 
trustees  of  Granatelli  and  Scalia.      That, 
mn  £ict,  the  said  B.  Wilcox  was  not  a  ship- 
owner, but  was  a  clerk  in  the  employ  of 
^he  company,  and  that  he  was  the  attesting 
^^tness  to  tiie  contract  of  July  1848;  and 
'that  J.   Moody  had  never  been  a  ship- 
owner, but  was  employed  in  the  conunand 
^Df  vessels,  and  was  engaged  by  Granatelli 
^md  Scalia,  on  behalf  of  the  usurping  go- 
"vemment,   to  take  the  command  of  the 
-Bombay;   and  that  George  Herring  was 
^smployc^  by  Granatelli  and  Scalia  as  a 
^dp-broker,  in  relation  to  the  same  ship. 
TThat  the  plaintiff  had  since  the  28th  of 
IKo vember  last  discovered  that,  in  pursuance 
^>f  the  said  design,  the  said  G.  Herring,  at 
^9he  request  of  Granatelli  and  Scalia,  did, 
^>n  the  7th  of  June  last,  execute  a  bill  of 
^ale  of  the  said  twenty  sixty-fourths  of  the 
^uiid  ship,   assigned   to   him   by  the  bill 
^)f  sale  of  the  16th  of  May,  to  the  said 
3.  Wilcox,  and  that  the  said  B.  Wilcox 
3iad  not  in  truth  purchased  the  said  twenty 
9ixty-fourth  shares  of  the  said  ship,  and 
'that  he  did  not  give  any  consideration  for 
^e  execution  of  the  bill  of  sale  thereof 
to  him,  and  he   was,   therefore,   a  mere 
trustee  thereof  for  the  said  Granatelli  and 
Scalia;  but  that  if  the  said  B.  Wilcox,  S. 
3doody,  and  G.  Herring,  or  any  of  them, 
paid  any  consideration  for  the  execution 
«f  such  bills  of  sale,  such  consideration 
was  paid,  with  full  notice  of  the  plaintiff's 
clahn  to  such  sWp  and  of  the  ground  of 


such  claim,  and  subject  to  an  agreement 
that  such  consideration  should  be  repaid 
if  the  plaintiff  should  establish  his  right 
to  such  ship  ;  and  that  in  further  pursu- 
ance of  the  said  scheme,  the  registration  of 
the  said  bills  of  sale  was  purposely  delayed 
until  the  27th  and  28th  of  November  last, 
in  order  to  prevent  the  plaintiff  discovering 
the  names  of  the  said  Wilcox,  Moody  and 
Herring,  as  the  alleged  owners  of  Such 
ships.  That  the  bill  of  sale  of  the  7th  of 
June  was  executed  before  the  bill  of  sale 
of  the  16th  of  May  had  been  registered, 
and  that  it  was  unusual  for  the  purchaser 
of  any  registered  vessel  or  of  any  shares 
therein,  to  purchase  the  same  from,  or 
accept  a  bill  of  sale  thereof,  executed  by 
persons  who,  at  the  time  of  such  execution, 
were  not  owners  of  such  vessel.  That 
the  plaintiff's  agents  suspected  some  sudi 
scheme  and  design,  but  that  in  consequence 
of  their  not  being  able  until  the  29th  of 
November  to  discover  that  the  said  Wilcox, 
Moody  and  Herring  were  the  alleged 
owners  of  the  ship,  the  plain  tiff  was  imable, 
till  after  the  last-mentioned  day,  to  com- 
mence proceedings  against  them  in  this 
court.  That  on  the  28th  of  November 
the  solicitors  of  the  plaintiff,  in  answer  to 
an  application  made  by  them  to  the  Com- 
missioners of  Customs,  received  a  letter 
from  the  said  Conmiissioners,  acquainting 
them  that  the  certificate  of  registration  of 
the  Bombay,  together  with  two  bills  of  sale, 
were  left  for  registration  on  the  previous 
day,  and  the  Board  had  directed  the  vessel 
to  be  registered  in  the  names  of  the  present 
purchasers ;  the  solicitors  having  advised 
them  that  they  had  no  other  alternative 
than  that  of  obeying  the  act  for  the  regis- 
tration of  vessels  ;  that  on  the  following 
day,  the  29th  of  November,  Messrs.  Crow- 
der  &  Maynard  caused  the  register  book 
to  be  examined,  and  found  that  the  usual 
particulars  as  to  such  registry  had  been 
entered ;  that  by  these  means  the  said  B. 
Wilcox  the  younger  now  appeared  to  be 
the  registered  owner  of  fifty-two  sixty- 
fourth  shares  of  the  said  steam-ship,  the 
Bombay,  and  the  said  J.  Moody  now 
appeared  to  be  the  registered  owner  of 
the  remaining  twelve  sixty-fourth  shares 
thereof,  although  both  the  bills  of  sale 
were  merely  colourable,  and  Wilcox  and 
Moody  were  in  truth  trustees  for  Grana- 
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telli  and  Scalia.  That  the  plaintiff's 
agents  had  been  unable  to  discover  in 
whose  possession  the  Bombay  was  from  the 
16th  of  May  till  the  28th  of  November, 
but  the  said  Wilcox  and  Moody,  having 
now  the  contronl  over  her,  did  intend, 
unless  restrained  by  the  Court,  to  send  her 
away,  without  the  plaintiff's  consent,  from 
England  to  some  parts  beyond  the  seas, 
and  not  in  the  dominions  of  the  plaintiff ; 
and  that  they  also  intended  to  execute 
some  bill  of  sale,  or  other  disposition  there- 
of, in  favour  of  some  person  unknown  to  the 
plaintiff,  without  giving  such  person  notice 
of  the  plaintiff's  claim  thereto.  That  the 
said  ship  having,  before  the  same  was  so  far 
completed  that  she  could  be  registered,  ceas- 
ed to  belong  to  the  company,  and  never 
having  since  a  time  anterior  to  the  registry 
thereof  belonged  to  any  person  being  a  sub- 
ject of  Great  Britain  or  otherwise  entitled 
to  the  benefit  of  the  act  for  the  registry  of 
British  vessels,  the  registration  thereof  and 
the  entry  of  the  bills  of  sale  were  acts  in 
fraud  of  the  provisions  of  the  said  act  of 
parliament  and  in  violation  of  the  just 
rights  of  the  plaintiff,  whose  monies  had 
been  invested  in  the  purchase  of  such  ships. 
The  bill  prayed  that  the  defendants  might 
be  decreed  to  deliver  the  said  steam-ship, 
the  Bombay f  to  the  plaintiff;  and  that  in 
the  mean  time  the  defendants  might  be  re- 
strained by  injunction  from  delivering  the 
said  steam-ship  to  any  other  person  or 
persons,  without  the  consent  of  the  plain- 
tiff, and  from  causing  or  permitting  the 
same  to  be  taken  out  of  England  and  from 
making  any  preparation  for  so  doing,  and 
from  parting  with  the  possession  or  con- 
troul  thereof,  without  the  plaintiff's  consent, 
and  from  making  and  executing  or  causing 
to  be  registered  any  bill  of  sale  or  other 
disposition  thereof,  and  from  doing  and 
suffering  to  be  done  any  other  act  affecting 
the  same  ship,  unless  with  the  consent  of 
the  plaintiff. 

To  this  bill  the  defendants  Wilcox  and 
Moody  filed  a  demurrer,  dated  the  18th 
of  December  last,  on  the  ground  that  the 
plaintiff  had  not,  by  his  bill,  made  such 
a  case  as  would  entitle  him  to  any  dis- 
covery or  relief  from  these  defendants 
touching  the  matters  contained  in  the  bill, 
and  also  because  various  persons  who  were 
not   made  parties  to  the  said  bill  were 


necessary  parties,  particularly  the  persons 
therein  referred  to  as  being  the  **  Govern- 
ment of  Sicily,"  or  **  The  Sicilian  Govern- 
ment," or  "  The  Executive  Power,"  or  the 
persons  filling  the  public  offices  in  the  said 
bill  mentioned  under  the  said  government, 
or  some  of  them. 

An  injunction  having  been  obtained,  ex 
parte^  against  the  Peninsular  and  Oriental 
Steam-Packet  Company,  to  restrain  them 
from  delivering  up  the  vessel  called  the 
Bombay, — 

Mr,  Stuart  and  Mr,  Chandless  now 
moved  to  dissolve  that  injunction,  and  con- 
tended that  the  Peninsular  and  Oriental 
Company  had  no  legal  interest  in  the  ves- 
sel, as  they  had  transferred  all  right  to  her 
before  the  injunction  was  obtained.  That 
such  vessel  was  now  registered  in  the  pro- 
per form  required  by  the  act  in  the  names 
of  British  subjects;  and  there  was  not 
sufficient  evidence  to  enable  this  Court  to 
say  that  the  money  expended  in  the  pur- 
chase was  other  than  the  money  of  such 
registered  owners. 

Mr.  Bethell  and  Mr.  Goldsmid,  in  sup- 
port of  the  injunction,  contended  that  the 
vessel  was  not  transferred  by  the  company 
until  after  the  plaintiffs  power  was  re- 
established. That  the  company  well  knew 
the  purchase-money  was  remitted  to  the 
defendants,  Granatelli  and  Scalia,  by  the 
usurping  government ;  and  that  it  was 
sufficiently  proved  that  the  transfer  to 
Wilcox  and  Moody  was  part  of  a  scheme 
for  the  purpose  of  enabling  the  registry  of 
the  vessel  to  be  effected  in  the  names  of 
British  subjects,  though,  in  fact,  she  still 
remained  the  property  of  the  persons  who 
had  been  sent  over  by  the  usurping  govern- 
ment to  purchase  the  same. 

The  Vice  Chaxcellor.  —  The  real 
question  now  seems  to  be,  who  is  to  pay 
Uie  costs  ?  That  is,  whether  the  company 
are  to  have  their  costs,  or  the  other  side  is 
to  be  released  from  the  payment.  Now,  it 
appears  that  four  days  before  the  injunction 
was  granted,  which  was  on  the  29th  of 
November,  the  company,  by  registering 
the  vessel  in  the  names  of  third  parties, 
got  rid  of  all  their  interest ;  and  when  the 
application  for  the  injunction  was  made 
they  had,  in  fact,  nothing  whatever  to  do 
with  the  matter.      Upon  considering  the 
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case  over,  it  occurs  to  me  that,  as  a  general 
mile,  if  a  plaintiff  will  file  his  bill  against 
s%  defendant  after  the  time  at  which  such 
defendant  has  ceased  to  have  an  interest, 
^he  only  thing  to  be  done  is  to  make  the 
plaintiff  pay  the  costs.  The  injunction 
ust,  therefore,  be  dissolved,  with  costs. 


Jan.  28. — The  demurrer  of  Wilcox  and 
A^oody  now  came  on  for  argument. 

Afr.  R6U  and  Mr.  Cairns  appeared  in 
jsvpport  of  the  demurrer,  and  contended 
^^at  this  Court  could  not  interfere  on  be- 
1-ft.alf  of  the  plaintiff,  the  King  of  the  Two 
^i^icilieB,  to  enable  him  to  obtain  the  benefit 
of  a  contract  entered  into  by  the  agents  of 
^lie  government  which  had  usurped  his 
power.  The  King  by  his  bill  put  forward 
SL,  claim  to  the  ship  called  the  Bombay^ 
1:>£caii8e  it  had  been  purchased  by  agents 
o£^  the  usurping  government  with  money 
en  from  the  public  treasury.  The 
Xaintiff  had  not,  however,  made  out  that 
^  was  entitled  to  this  money  by  the  law 
C"  Sicily.  The  case  was  one  of  two  con- 
^nding  powers.  The  usurping  govem- 
«nt  had  been  in  power  for  about  twelve 
cDuths,  and  had  during  that  time  become 
ssessed  of  property  in  the  course  of  the 
and  this  Court  had  no  power  to  assist 
5  plaintiff,  upon  his  re-instatement  in 
wer,  to  obtain  what  had  been  possessed 
the  usurping  government  and  invested 
this  country.  The  only  books  in  which 
'^  distinct  authority  appeared  bearing 
on  this  case  were,  VatteVs  Law  of  Na- 
and  Puffendorf*s  De  Jure  Belli.  In 
iUy's  translation  of  Vatielt  p.  424,  there 
the  following  passage : — "  When  a 
is  formed  in  a  state  who  no  longer 
y  the  sovereign,  and  are  possessed  of 
efficient  strength  to  oppose  him,  or  when 
republic  the  nation  is  divided  into  two 
lite  factions  and  both  sides  take  up 
8,  this  is  called  a  civil  war.  Some 
iters  confine  this  term  to  a  just  insurrec- 
of  the  subjects  against  their  sovereign, 
distinguish  that  lawful  resistance  from 
ion,  which  is  an  open  and  unjust 
istance.  But  what  appellation  will 
7  give  to  a  war  which  arises  in  a  republic 
by  two  factions,  or  in  a  monarchy 
'^3reen  two  competitors  for  the  crown  ? 
^^4tom  appropriates  the  term  of  *  civil 
to  every  war  between  the  members  of 


one  and  the  same  political  society.  If  it 
be  between  part  of  the  citizens  on  the  one 
side  and  the  sovereign,  with  those  who 
continue  in  obedience  to  him,  on  the  other, 
provided  the  malcontents  have  any  reason 
for  taking  up  arms,  nothing  fiurther  is 
required  to  entitle  such  disturbance  to  the 
name  of  civil  war  and  not  that  of  rebellion. 
This  latter  term  is  only  applied  to  such  an 
insurrection  against  lawful  authority  as  is 
void  of  all  appearance  of  justice.  The 
sovereign,  indeed,  never  fails  to  bestow 
the  appellation  of  rebels  on  all  such  of  his 
subjects  as  openly  resist  him ;  but  when 
the  latter  have  acquired  sufiicient  strength 
to  give  him  effectual  opposition,  and  so 
oblige  him  to  carry  on  the  war  against 
them,  according  to  the  established  rules, 
he  must  necessarily  submit  to  the  use  of 
the  term  *  civil  war.*  •  •  "It  produces  in 
the  nation  two  independent  parties,  who 
consider  each  other  as  enemies  and  ac- 
knowledge no  common  judge.  Those  two 
parties,  dierefore,  must  necessarily  be  con- 
sidered as  thenceforward  constituting  two 
separate  bodies.  They  stand  in  precisely 
the  same  predicament  as  two  nations  who  en- 
gage in  a  contest,  and,  being  unable  to  come 
to  an  agreement,  have  recourse  to  arms." 
Thus,  then,  it  was  evident  that  the  revolu- 
tion in  Sicily  was  a  civil  war,  and  the  con- 
tending parties  were  to  be  looked  upon  in 
the  same  light  as  two  contending  nations. 
Then,  in  p.  426  of  the  translation  of  Vattel^ 
there  occurred  the  following  passage: — 
**  As  to  the  other  effects  which  the  law  of 
nations  attributes  to  public  war,  see  chap. 
22.  of  this  book,  and  particularly  the 
acquisition  of  things  taken  in  war,  subjects 
who  take  up  arms  against  their  sovereign, 
without  ceasing  to  acknowledge  him,  can- 
not lay  claim  to  the  benefit  of  those  effects. 
The  booty  alone,  the  moveable  property 
carried  off  by  the  enemy,  is  considered  as 
lost  to  the  owners;  but  this  is  only  on 
account  of  the  difficulty  of  recognizing  it, 
and  the  numberless  inconveniences  which 
would  arise  from  the  attempt  to  recover  it. 
All  this  is  usually  settled  in  the  edict  of 
pacification  or  the  act  of  amnesty.  But 
when  a  nation  becomes  divided  into  two 
parties  absolutely  independent  and  no 
longer  acknowledging  a  common  superior, 
the  state  is  dissolved,  and  the  war  between 
the  two  parties  stands  on  the  same  ground 
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in  every  respect  as  a  public  war  between 
two  different  nations.  Whether  a  republic 
be  split  into  two  factions,  each  maintaining 
that  it  alone  constitutes  the  body  of  the 
state,  or  a  kingdom  be  divided  between 
two  competitors  for  the  crown,  the  nation 
is  severed  into  two  parties,  who  will 
mutually  term  each  other  rebels.  Thus 
there  exist  in  the  state  two  separate  bodies 
who  pretend  to  absolute  independence, 
and  between  whom  there  is  no  judge.  They 
decide  their  quarrel  by  arms,  as  two  dif- 
ferent nations  would  do.  The  obligation 
to  observe  the  common  laws  of  war  towards 
each  other  is  therefore  absolute, — ^mdis- 
pensably  binding  on  both  parties,  and  the 
same  which  the  law  of  nature  imposes  on 
aU  nations  in  transactions  between  state 
and  state." 

It  was  well  known  that  this  country 
was  not  in  alliance  with  the  King  of  the 
Two  Sicilies,  There  were  two  contending 
powers,  and  both  parties  stood  in  the 
position  of  being  at  war  with  each  other. 
One  had  established  a  government  de  facto. 
This  government  did  not  interfere  between 
the  two,  and  both  stood  upon  the  same 
grounds  as  in  a  public  war  between  two 
nations.  Then,  who  had  a  right  to  the 
property  taken  by  the  de  facto  government? 
The  property  was  placed  in  this  case  out 
of  the  Kling's  power,  it  was  hostilely  seized. 
This  coimtry  recognized  them  as  two  con- 
tending powers,  and  yet  the  plaintiff  asked 
a  tribunal  of  this  coimtry  to  give  him  what 
was  thus  seized.  Vattel  said,  at  p.  385, 
"  that  the  property  in  moveable  effects  is 
vested  in  the  enemy  the  moment  they  came 
within  his  power,'*  that  was  the  case  during 
the  war.  Then  the  enemy  removed  the  pro- 
perty, and  became  possessed  of  it.  Sup- 
pose the  plaintiff  had  alleged  by  his  bill 
that  the  enemy  had  been  driven  out  of  the 
country  except  as  to  one  spot,  perhaps  a 
barren  rock,  surely  the  time  would  not 
then  have  arrived  for  the  Court  to  return 
the  property  to  the  plaintiff.  The  Court 
could  not  return  to  one  party  what  the 
other  party  had  not  the  complete  power  of 
taking.  By  what  rights  then,  could  the 
plaintiff  get  back  the  property  now  that 
the  war  was  at  an  end  ?  There  could  be 
no  appeal  to  nations  to  decide  to  whom  the 
property  belonged  which  was  taken  during 
the  war.     To  take  away  from  a  conquered 


enemy  what  he  had  taken  would  be  a 
notion  that  had  never  entered  into  the 
mind  of  any  writer.  The  enemy  established 
a  right  to  certain  property,  and  brought 
it  into  this  country,  and  then  the  plaintiff 
came  to  demand  it.  Here  the  parties  had 
put  themselves  into  a  hostile  position,  and 
they  were  to  be  treated  as  two  contending 
powers,  while  the  war  was  actually  going 
on.  It  could  never  be  contended,  that  while 
the  war  continued  the  King  could  have 
come  to  this  country  for  the  property 
taken  from  the  public  treasury.  This 
country  treated  both  parties  indifferently. 
Then  came  the  question  whether  the 
property  could  be  recovered  after  the 
war.  Suppose  the  present  Republican 
Government  of  France  were  to  place 
funds  in  this  country  for  fear  of  being 
driven  out  of  France,  and  then  suppose 
the  last  dynasty  were  restored,  would  it  be 
consistent  with  the  law  of  nations  that  this 
country  should  restore  the  money  so  de- 
posited to  the  restored  dynasty?  But  if 
the  law  of  nations  were  different,  then  the 
King  would  only  have  to  apply  to  the 
powers  of  the  British  government  and  ask 
for  redress  from  it.  It  might  be  a  subject 
of  appeal  from  one  government  to  another, 
and  an  arrangement  might  be  made  by 
parliament;  but  there  was  no  contract 
which  this  Court  could  enforce.  The  Ad- 
miralty Court  of  this  country  could  have  no 
power  to  administer  the  law  upon  this  sub- 
ject without  being  delegated  by  the  govern- 
ment. Neither  could  this  Court  deal  with  it, 
except  by  being  delegated  by  the  govern- 
ment. How  could  this  Court  say  Qiat  the 
war  had  terminated?  It  might  only  be 
smothered.  It  would  be  for  the  govern- 
ment to  decide  that,  and  the  plaintiff 
could  not  obtain  that  object  except  by 
treaty  with  this  coimtry.  The  next  point 
was  as  to  the  demurrer  for  want  of  parties. 
The  plaintiff  said  that  Messrs.  Wilcox  and 
Moody  were  mere  trustees:  but  tmstees 
for  whom?  For  the  plaintiff's  enemy? 
Surely  there  could  be  no  decree  in  die 
absence  of  those  very  persons  who,  upon 
the  allegations  in  the  bill,  constituted  these 
gentlemen  trustees.  The  Sicilian  govern- 
ment, then,  of  that  period  ought  to  have 
been  made  parties.  Then,  as  to  the  Ship 
Registry  Act,  on  the  one  side,  it  was  said 
the  moment  the  ship  was  tranafenred  and 
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registered,  that  constituted  a  title  against 
the  world ;  on  the  other  hand,  it  was  said 
that  no  person  not  a  British  subject  could 
he  owner  of  a  ship.  But  there  was  nothing 
to  shew  that  a  foreigner  might  not  transfer 
a  ship  to  a  British  subject.  The  allegation 
in  the  bill  was,  that  die  whole  transaction 
with  regard  to  Messrs.  Wilcox  and  Moody 
was  a  scheme  and  design  formed  for  the 
purpose  of  evading  the  Registry  Act,  and 
that  in  £Eu:t,  Granatelli  and  Scalia  were 
owners  of  the  ship  during  the  whole  period. 
But  this  could  not  be  said  to  divest  Messrs. 
Wilcox  and  Moody  of  the  legal  title.  The 
following  cases  and  authorities  were  also 
cited  during  the  argument : — 

Le  Caux  v.  Eden,  Dougl.  572. 

Elphinskme  v.  Bedreechund,  1  Knapp, 
316. 

Barclay  v.  RusseU,  3  Ves.  424. 

MUchell  V.  Rodney,  2  Bro.  P.C.  423. 

Ex  parte  Lynch,  1  Mad.  15. 

Thmnpsfm  v.  Smith,  1  Mad.  395. 

Thomfson  v.  Leake,  1  Mad.  39. 

VaUeVs  Law  of  Nations,  ChiUy's  Trans. 
p.  161,  162,  392,  393,  423,  426. 

Puffendarf,  De  Jure  BelU. 

The  Ship  Registry  Act,  ss.  5.  and  38(1). 

Wheaton*s  Treatise  on  International  Law, 
p.  434. 

(])  8  &  9  Vict  c.  89.  8.  5.—"  That  no  thip  or 
Tetsel  ihall  be  registered,  or,haTing  been  registered, 
shall  be  deemed  to  be  duly  registered  by  rirtue  of 
this  act,  except  such  as  are  wholly  of  the  build  of 
Che  said  United  Kingdom,  or  of  the  Isle  of  Man, 
or  of  the  islands  of  Guernsey  or  Jersey,  or  of  some 
of  the  colonies,  plantations,  islands,  or  territories 
in  Asia,  Africa,  or  America,  or  of  Malta,  Gibral- 
tar, or  Heligoland,  which  belonged  to  Her  Migesty, 
her  hein,  or  sueceasors,  at  the  time  of  the  building 
of  such  ships  or  Teasels,  or  such  ships  or  Tessels  as 
shall  have  been  condemned  in  any  Court  of  Admi- 
ralty as  prise  of  war,  or  such  ships  or  vessels  as 
shall  have  been  condemned  in  any  competent  court 
as  forfeited  for  the  breach  of  the  laws  made  for  the 
prerentioD  of  the  slave  trade,  and  which  shall 
wholly  belong  and  continue  wholly  to  belong  to 
Her  Migesty's  subjects,  duly  entitled  to  be  owners 
of  ships  or  vessels,  registered  by  virtue  of  this 
act" 

Section  88. — ^"That  when  and  so  soon  as  the 
particulars  oi  any  bill  of  sale  or  other  instrument 
by  which  any  ship  or  vessel,  or  any  share  or  shares 
thereof^  shall  be  transferred,  shdl  have  been  so 
entered  in  the  book  of  registry  as  aforesaid,  the 
said  bill  of  sale,  or  other  instrument,  shall  be  valid 
and  effiN^tual  to  pass  the  property  thereby  intended 
to  be  transferred  as  against  all  and  every  person 
and  persons  whatsoever,  and  to  all  intents  and 
parposes,  except  as  against  such  subsequent  pur- 

Nbw  Sbribs,  XIX.— Chanc. 


Mr,  Bethell  and  Mr,  Goldsmid,  on 
bebalf  of  the  plaintiff,  contended  that  by 
this  bill  the  plaintiff  was  alleged  to  be  the 
rightful  owner  of  the  revenues  of  the  king- 
dom of  Sicily  ;  this  allegation  was  in  con- 
formity with  the  laws  of  this  country,  and 
that  passage,  if  rightly  interpreted  and  un- 
derstood, would  be  an  answer  to  all  the 
arguments  affecting  title.  The  bill  repre- 
sented that  certain  persons  "subjects  of 
the  plaintiff,"  usurped  the  government, 
and  that  such  persons  unlawfully  conducted 
the  government  in  opposition  to  the  Crown. 
It  had  been  argued  that  this  was  a  lawftd 
government  whose  acts  were  to  be  recog-* 
nized.  It  was  true  that  this  Court  must 
in  many  instances  ascertain  what  govern- 
ments were  to  be  recognized,  and  it  had 
been  laid  down  that  die  Judges  of  this 
country  were  bound  to  look  to  what  was 
the  lawful  government  of  Sicily.  Now, 
it  was  a  fact  that  the  King  was  lawfidly 
recognized  by  this  country  during  the 
whole  time  referred  to  in  this  bill,  and  no 
other  government  had  been  recognized. 
The  biU  alleged  that  these  monies  so  taken 
by  the  defendants  were  part  of  the  royal 
revenue  and  taken  from  the  royal  pubUc 
treasury.  According  to  the  law  of  this 
country,  the  only  government  that  could 
be  recognized  would  be  that  with  which 
this  government  was  in  relation.  To  sup- 
port the  argument  on  the  other  side,  the 
Court  must  recognize  those  persons  under 
the  term  "  The  Sicilian  Government"  who 
never  were  in  relation  with  this  country. 
It  was  not  necessary  to  shew  what  the  law 
of  Sicily  was.  There  was  the  general 
principle  that  the  money  was  the  public 
money,  and  that  the  King  might  sue  on 
behalf  of  his  subjects.  This  principle  was 
recognized  in  the  case  of  Hullett  v.  the 
King  of  Spain  (2).  It  must  be  presumed 
that  the  King's  right  was  according  to 
this  general  principle,  when  there  was  no 
averment  to  the  contrary.  The  objections 
raised  against  this  bill  had  been  founded 
upon  various  passages  in  Vattel  shewing, 
as  it  had  been  alleged,  that  the  rebel 
subjects  of  a  king  when  in  war  against 

chasers  and  mortgagees  who  shall  first  procure  the 
indorsement  to  be  made  upon  the  certificate  of 
registry  of  such  ship  or  vessel,  in  manner  herein- 
after mentioned." 
(2)  2  BHgh,  N.S.  81. 
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their  sovereign,  were  entitled  to  the  rights 
of  belligerent  parties,  and  property  taken 
by  them  could  not  be  reclaimed  by  the 
opposite  party  when  they  came  into  power 
again.  Now,  in  the  first  place  the  sug- 
gestion that  our  Courts  would  regard 
governments  in  rebellion  against  friendly 
powers  as  entitled  to  the  rights  of  belli- 
gerent nations  was  wholly  irreconcileable 
with  the  doctrines  in  Jones  v.  Garcia  del 
Rio  (3)  and  Taylor  v.  Barclay  (4).  It  had 
been  argued  that  this  Court  would  recog- 
nize such  governments  for  collateral,  though 
not  for  direct,  purposes.  The  authorities 
above  cited  would  shew  that  such  was 
not  the  case,  even  while  such  governments 
were  in  existence  ;  but  here  the  Court  was 
asked  to  recognize  the  usurping  govern- 
ment, directly,  although  that  government 
was  now  defrinct.  But,  however,  the  pas- 
sages in  Vattel  did  by  no  means  go  so  far 
as  had  been  argued:  for  in  sections  292, 
293,  and  295,  he  expressly  distinguished 
between  subsisting  and  defunct  rebellions ; 
and  he  in  no  instatice  recognized  the 
rights  of  property  as  still  vested  in  govern- 
ments which  had  ceased  to  exist.  This 
idea  was  altogether  unintelligible ;  the  de- 
ductions from  Vattel  contended  for  by  the 
other  side  would  lead  to  the  absurdity  of 
attributing  to  overthrown  rebellious  govern- 
ments those  rights  which  were  denied  to 
a  once-recognized  government  after  it  had 
been  conquered  or  changed.  There  could 
be  no  doubt  that  the  rights  of  the  usurping 
government  vested  in  the  government  that 
succeeded  it.  Another  objection  raised 
was,  that  a  municipal  court  could  not 
entertain  the  question  now  at  issue,  but 
that  the  object  must  be  obtained  by  treaty 
with  the  government  of  this  country  ;  but 
there  had  been  no  authority  cited  to  shew 
that  this  Court  would  not  assist  a  friendly 
sovereign  in  recovering  his  property,  and  no 
other  government  but  that  of  the  plaintiff's 
had  ever  been  recognized  by  this  coimtry. 
The  right  of  a  foreign  sovereign  to  sue  had 
been  recognized  in  many  cases,  and  the 
principle  that  a  government  had  a  right  to 
repudiate  or  adopt  the  acts  of  a  former 
government,  which  had  ceased  to  exist, 
was  also  laid  down  in  various  authorities, 

(3)  Turn.  &R.  297. 

(4)  2  Sim.  213  ;  s.  c.  7  Law  J.  Rep.  Chanc.  Qb. 


one  of  which  was  the  famous  case  of  a  bond 
found  at  Thebes  by  Alexander  the  Great, 
cited  in  Puffendorf,  De  Jure  Belli y  lib.  8. 
c.  6.  s.  23,  and  also  referred  to  in  a  note 
to  the  case  of  Barclay  v.  Russell  (5).  The 
case  was  this  : — When  Alexander  the  Great 
took  Thebes  he  found  an  instrument  in 
which  it  appeared  that  the  Thebans  had 
lent  the  Thessalians  a  hundred  talents. 
Alexander  gave  up  the  instrument  to  the 
Thessalians.  The  Thebans,  upon  their 
restoration  by  Cassander,  demanded  the 
debt.  Again,  there  was  the  well-known 
case  where  Donna  Maria  of  Portugal  suc- 
cessfully repudiated  certain  engagements 
which  had  been  entered  into  by  Don  Miguel. 
Public  monies  were  always  considered  as 
being  impressed  with  a  kind  of  trust,  and 
in  the  present  case  the  monies  being  alleged 
to  belong  to  the  plaintiff  he  could  sue  for 
them  when  misapplied  without  his  sanc- 
tion. In  Sir  Thomas  Plumer*s  case,  Tay^ 
lor  V.  Plumer  (6),  monies  were  pursued 
into  the  hands  of  a  third  party  ;  and  in 
Scott  V.  Surman  (7)  Mr.  Justice  Willes 
held,  that  where  acts  were  done  without 
authority,  the  person  whose  authority  was 
necessary  had  the  option  of  either  repudi- 
ating the  act,  or  considering  the  parties 
taking  the  benefit  of  such  act  as  trustees 
for  him.  The  plaintiff's  authority,  there- 
fore, being  restored,  he  had  a  right  over 
all  intermediate  acts,  and  might  adopt 
them  as  far  as  he  thought  fit,  and  it  be- 
ing professedly  argued  that  the  pur- 
chase was  made  for  public  purposes,  the 
plaintiff  was  entitled  to  the  benefit  of  it. 
In  the  case  of  The  City  of  Berne  v.  the 
Bank  of  England  (8)  Lord  Eldon  had 
laid  it  down  that  the  acknowledgment  of 
a  government  was  a  matter  of  public 
notoriety  ;  and  hence,  as  the  plaintiff  had 
always  been  acknowledged  by  this  country 
as  King,  there  was  no  doubt  as  to  his  title. 
And  in  Wheaton  on  the  Law  of  Nations, 
p.  298,  it  was  stated  that  courts  of  justice 
and  private  individuals,  until  the  indepen- 
dence of  a  state  had  been  acknowledged, 
were  bound  to  consider  the  ancient  state  of 
things  as  remaining,  and  the  plaintiff's 
right  was  further  supported  by  the  follow* 

(5)  3  Ves.  427. 

(6)  3  M.  &  S.  562. 

(7)  Willes,  400. 

(8)  9  Ves.  347. 
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ing  cases — Advocate  General  of  Bombay  v. 
Amerchund  (9),  Dolder  t.  Lord  Hunting^ 
Jield  (10),  Barclay  v.  Russell ,  Thomp- 
son V.  Powles  {ll\  Decrees  of  the  House  of 
Commons,  May  14,  1660,  and  12  Car.  2. 
<?.  31,  Foster  v.  Bates  (12),  The  Nabob  of 
the  Camatic  v.  the  East  India  Company 
(13).  The  defendants  were  by  this  bill 
:fixed  with  a  knowledge  of  the  plaintiff's 
rights.  They  were  well  aware  that  they 
were  dealing  with  the  agents  of  a  usurping 
government,  and  it  would  be  a  breach  of 
the  duties  of  an  ally  of  a  foreign  country 
not  to  assist  the  sovereign  of  that  country 
in  recovering  his  rights.  The  bill  further 
alleged  that  a  scheme  had  been  entered 
into  by  the  defendants,  with  a  view  to 
defraud  the  provisions  of  the  "  Ship 
Registry  Act,"  in  order  that  the  real 
purchasers  of  the  vessel  might  not  be 
discovered,  and  this  was  in  accordance 
with  the  act  of  parliament,  which  declared 
*'  that  no  ship  should  be  deemed  to  have 
been  duly  registered  where  the  whole 
property  was  not  vested  in  British  sub- 
jects." It  had  been  argued,  that  the  vessel 
was  wholly  the  property  of  Wilcox  and 
Moody ;  but  the  scheme  set  forth  in  the 
bill  proved  that  this  was  not  the  case,  and 
if  such  scheme  had  in  fact  been  practised, 
the  registry  had  been  eflfected  in  fraud  of 
the  act,  and  the  ship  was  in  fact  held 
by  foreigners,  in  the  name  of  trustees,  and 
the  registry  was  altogether  colourable  and 
contrary  to  the  intentions  of  the  legis- 
lature. On  the  question  as  to  want  of 
parties,  it  had  been  argued  that  the  mem- 
bers of  the  usurping  government  ought  to 
be  made  parties  to  this  bill,  but  this  was 
not  a  dispute  between  individuals.  The 
usurping  government  claimed  nothing  ex- 
cept as  a  government;  and  as  they  had 
ceased  to  exist  as  a  government,  the  Court 
could  not  recognize  them. 

Mr,  Roltf  in  reply,  said  he  did  not  dis- 
pute much  of  the  law  which  had  been 
advanced  by  the  other  side,  but  he  dis- 

(9)  1  Knapp,  329,  n. 

(10)  ]  1  Yes.  283. 

(11)  2  Sim.  194. 

(12)  15  Mee.&W.226;  8.c.  13  Law  J.  Rep.  (n.s.) 
Exch.  88. 

(13)  1  Ves-jun.  371. 


puted  its  applicability  to  the  present  case. 
He  contended  that  the  rights  of  the  go- 
vernment of  Sicily  de  facto  had  not  been 
transferred  to  the  present  government,  so 
as  to  create  any  privity  between  them  and 
the  defendants.  It  had  been  argued  that 
the  plaintiff,  representing  the  present 
government,  was  entitled  to  the  benefit  of 
all  the  acts  of  the  revolutionary  govern- 
ment, which  he  chose  to  adopt,  although 
he  at  the  same  time  repudiated  the  idea  of 
the  government  de  facto  having  at  any 
time  any  rights  as  such.  It  might  be  true 
that  one  government  had  ceased  to  exist 
and  another  was  established,  but  the  con- 
tracts of  the  defunct  government,  as  be- 
tween them  and  third  parties,  remained 
intact,  and  there  could  be  no  privity 
between  the  present  government  and  those 
third  parties.  All  that  the  third  parties 
had  to  do  was  to  inquire  what  was  the 
existing  government,  and  it  was  evident 
that  the  plaintiff  did  not  represent  the 
government  existing  at  the  time  the  con- 
tract was  entered  into.  There  was  nothing 
in  any  of  the  cases  cited  to  shew  that  the 
property  taken  by  one  contending  power 
was  not  transferred  to  the  conquering  party. 
The  plaintiff  had,  in  fact,  pleaded  the  right 
of  war,  and  why  should  not  the  defendants 
plead  the  same  right,  and  claim  to  retain 
what  they  had  got  possession  of?  The 
case  of  the  Theban  bond  would  be  found 
more  favourable  to  the  defendants  than  to 
the  plaintiff.  It  was  alleged  in  this  bill 
that  these  funds  were  .taken  from  the 
royal  treasury,  but  there  was  no  evidence 
to  prove  that  the  money  so  taken  was  the 
property  of  the  King ;  the  Court  could  not 
refer  to  the  law  of  Sicily,  and  that  question 
could  not  be  determined  by  the  law  of  this 
country.  It  was  quite  possible  that  the 
revenue  was  not  vested  in  the  King,  but 
one  of  the  public  officers. 

Feb.  7. — The  Vice  Chancellor. — In 
this  case  I  have  referred  to  all  those  pas- 
sages which  were  cited  in  support  of  the 
demurrer  of  the  parties ;  and  I  must  say 
it  appears  to  me  that  the  language  that 
has  been  referred  to,  which  is  to  be  found 
in  Fattel  and  Puffendorf  does  not  apply 
to  the  case.  There  is  no  case  upon  the 
record  of   belligerent  parties.      The  case 
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upon  the  record  is  the  case  of  a  simply 
told  tale,  uniform  from  beginning  to  end, 
of  a  person,  an  absolute  sovereign  having 
a  part  of  his  subjects  in  rebellion  against 
him,  who  take  the  opportunity  of  the 
ttate  of  rebellion  to  possess  themselves 
of  some  part  of  that  royal  property  which 
belonged  to  the  plaintiff  as  King,  and  that 
he  succeeded  in  putting  down  the  rebel- 
lion ;  and  the  parties  who  were  in  rebellion 
against  him,  having  made  use  of  their 
actual  power  over  the  royal  fund,  to  send 
it  in  the  shape  of  bills  and  so  on  to  this 
country,  thereby  did  not  acquire  any  right 
or  property  as  against  their  sovereign ;  and 
it  appears  to  me  an  extraordinary  thing, 
after  the  case  of  The  Nabob  of  the  Car- 
natie  v.  the  East  India  Company  and 
the  case  of  Hullett  v.  the  King  of  Spain, 
that  there  should  be  any  difficidty  raised 
upon  the  proposition ;  because  it  seems 
to  my  mind  laid  down  as  clear  as  any 
proposition  can  be,  that  the  independent 
sovereign  of  a  state  is  competent  in  this 
country  to  sue  for  his  personal  rights. 
That  appears  to  me,  therefore,  to  decide  in 
efiect  Uie  great  question  upon  this  record, 
and  this  bill  is  only  constructed  for  the 
purpose  of  following,  upon  what  I  may 
call  the  doctrine  of  ear-mark,  that  pro- 
perty which,  having  once  been  taken  by 
the  rebellious  subjects  of  the  King,  was 
sent  by  them  into  this  country,  in  such  a 
manner  that,  by  the  doctrine  of  car-mark, 
possesion  may  be  traced  to  certain  persons 
who  are  defendants  upon  the  record.  Then, 
it  appears  to  me,  that,  in  that  respect,  the 
demurrer  must  be  overruled. 

Then,  as  to  the  objection  that  was  made 
for  want  of  parties,  it  does  not  appear  to  me 
that  there  is  any  want  of  parties  upon  the 
record.  The  rebellious  subjects  certainly  are 
not  necessary  parties  to  the  record,  but  those 
are  made  parties  who,  through  the  instru- 
mentality of  the  rebellious  subjects,  while 
in  a  state  of  rebellion,  did  unlawfully  and 
improperly  acquire  possession  of  the  King's 
property. 

Then,  with  respect  to  the  last  ques- 
tion, which  was  made  as  to  the  Ship  Re- 
gistry Act,  it  seems  to  me  that  the  d8th 
section  has  quite  a  different  object  in  view 
from  that  which  is  contained  in  the  5th 
section  of  the  act ;  and  according  to  the 


true  construction  of  the  5th  section,  no 
person  who  is  not  wholly  a  British  subject 
can  have  a  right  to  register.  Therefore, 
it.  does  appear  to  me,  tjiat  upon  all  these 
grounds,  Uie  demurrer  must  be  overruled. 


L.C.  ^ 

xx       \.  €%A     or,   91      r      PENNY  V.  WATTS. 

March  24,  30,31;  ( 
April  3,  21.      J 

Vendor  and  Purchaser  —  Constructive 
Notice — Purchaser  for  Value  without  Notice. 

R,  Uf  under  the  will  of  her  late  husband 
being  seised  of  certain  real  estates,  subject  to 
a  legacy  of  2,000/.  to  E,  S,  upon  her  sub- 
sequent marriage  with  J,  fV,  in  1843  settled 
these  estates  to  certain  uses,  whereby  they 
became  ultimately  vested  in  J,  W,  in  fee. 
To  a  bill  by  the  husband  of  E.  S,  claiming 
under  an  alleged  agreement  in  writing,  in 
1835,  between  R,  17,  and  E.  S,  whereby 
E,  S,  before  her  marriage  agreed  to  release 
her  legacy,  and  R,  U,  in  lieu  thereof,  agreed 
to  assure  or  devise  to  her  certain  parts  of 
the  same  real  estates,  J,  W.  by  his  answer 
admitted  that,  before  his  marriage  with  R.  U, 
he  was  informed  by  her  that  by  agreement 
between  her  and  E.  S,  E,  S.  had  given  up 
her  right  to  the  legacy,  and  in  lieu  thereof 
R,  U,  had  left  her  part  of  the  said  estates  ; 
but  he  denied  all  knowledge  of  the  alleged 
agreement  of  1835,  or  of  any  other  binding 
agreement,  and  insisted  that  he  was  a  pur- 
chaser  for  value  without  notice: — Held^ 
that  J,  W,  had  that  knowledge  which  sfumld 
have  led  him  to  further  inquiry;  and  was 
affected  with  constructive  notice  of  the  plains 
tiff's  equitable  title  under  the  agreement,  if 
such  existed  :  and  the  Court  directed  issues 
to  ascertain  the  facts. 

The  plaintiff  in  this  case,  in  January 
1846,  filed  his  bill  against  the  defendant 
J.  Watts  and  Rebecca  his  wife,  formerly 
Rebecca  Unett,  stating,  that  C.  B.  Unett 
by  his  wHl,  dated  in  1821,  devised  and 
bequeathed  to  his  wife  Rebecca  Unett  all 
his  real  estates  in  Herefordshire  and  Shrop- 
shire, and  all  his  personal  estate  absolutely, 
charged  only  with  the  payment  of  his  debts, 
funeral   and  testamentary   expenses,  and 
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legacies,  and  amongst  others,  with  a  legacy 
of  2,000/.   to  his  niece  Elizabeth  Stone 
(afterwards  Elizabeth  Penny,  the  wife  of 
the  plaintiff)  to  be  paid  to  her  whenever 
his   wife  might  think  proper ;    that   the 
widow  shortly  after   the  testator's  death 
proved  his  will,  and  paid  his  debts,  &c.,  and 
the  legacies  given  by  his  will,  except  the 
legacy  of  2,000/.  thereby  given  to  Eliza- 
beth Stone  ;  that  in  1835  Elizabeth  Stone 
intermarried  with  the  plaintiff,  and  died  in 
1836  without  issue,  and  that  the  plaintiff 
Was  her  legal  personal  representative  ;  that 
on  the  8th  of  December  1843  the  defen- 
dant J.  Watts  intermarried  with  Rebecca 
Unett,  and  by  a  settlement  made  upon  that 
marriage  the  devised  estates  were  conveyed 
to  certain  uses,  and  that  the  legal  estate 
therein  had  now  by  virtue  thereof  become 
Vested  in  the  defendant  J.  Watts  for  an 
estate  of  inheritance  in  fee  simple.     The 
liill  then  charged  that  the  defendants  at 
^imes  alleged  diat  Elizabeth  Stone  in  1 83 1 
yeleased  her  legacy  of  2,000/.  to  Rebecca 
A^atts,  and  that  the  release  became  void 
by  failure  of  consideration  for  the  same  ; 
^tJiiat  the  defendants  at  other  times  alleged 
"Uiat,  at  a  subsequent  date,  by  some  instru- 
:K3ient  in  writing,  Elizabeth  Stone  released 
lier  legacy  to  Rebecca  Watts  in  consider- 
^Ktion  of  certain  real  estate  agreed  to  be 
^^onveyed   to  her  and    the   plaintiff,   her 
"^lien  intended  husband,  by  Rebecca  Watts, 
%ut   that  no   such   estate   was   ever  con- 
^%reyed.     The   bill  then   prayed   that    the 
legacy  of  2,000/.  might  be  raised  out  of 
^he  devised  estates  and  paid  to  the  plain- 


The  defendants  by  their  answer  stated 
"^hat,  previous  to  October  1831,  Rebecca 
"Avatts   and    Elizabeth    Penny    were    re- 
ading together,  and  that  in  that  year  it 
"^iras  agreed  between  Rebecca  Watts  and 
Elizabeth   Penny,  that  Elizabeth   Penny 
should  release  to  Rebecca  Watts  her  legacy 
^)f  2,000/.,  and  that  Rebecca  Watts  by  her 
"will  shoidd  devise  to  Elizabeth  Penny  cer- 
tain real  estate  of  the  testator ;  and  that, 
^  pursuance  of  such  agreement,  Rebecca 
^atts  by  her  will,  dated  in  August  1831, 
<levised  such  estate  to  Elizabeth  Penny  ; 
«nd  that  Elizabeth  Penny  by  deed  released 
^er  legacy.     The   answer  also  contained 
the  following  passage  : — **  The  defendant 


Rebecca  Watts  says  that  before  her  mar- 
riage with  J.  Watts  she  informed  him,  that 
by  agreement  between  her  and  Elizabeth 
Penny,  before  the  marriage  of  Elizabeth 
Penny  to  the  plaintiff,  Elizabeth  Penny 
had  given  up  her  right  to  the  legacy,  and 
that  in  lieu  thereof  Rebecca  Watts  had 
devised  to  her  Broadward  Hall ;  but  not 
being  versed  in  matters  of  law,  &c.  she  did 
not  know  by  what  proceeding  or  assurance 
or  other  means  the  legacy  had  been  cTo 
given  up ;  and  the  defendant's  memory 
being  defective  from  age,  she  had  altogether 
forgotten  the  release ;  and  therefore  she 
was  unable  to  inform  and  did  not  inform 
the  defendant  J.  Watts  of  it." 

Rebecca  Watts  died  in  April  1 846 ;  and 
a  bill  in  the  nature  of  a  supplemental  bill 
was  then  filed  by  the  plaintiff  against  J. 
Watts  and  certain  other  persons  who  were 
alleged  to  have  an  interest  in  the  devised 
estates.  This  bill  further  alleged  that  in 
the  year  1835,  when  a  marriage  was  in  con- 
templation between  the  plaintiff  and  his 
late  wife,  an  agreement  was  come  to  be- 
tween them  and  Rebecca  Watts  respecting 
the  legacy  and  the  real  estate  ;  that  the 
plaintiff,  at  the  time  of  filing  his  original 
bill,  was  unable  to  discover  such  agreement 
or  to  recollect  the  purport  thereof;  but 
that,  since  the  death  of  Rebecca  Watts,  the 
plaintiff  had  discovered,  as  the  fact  was, 
that  Rebecca  Watts  herself  gave  instruc- 
tions to  her  agent,  Mr.  Marston,  to  prepare 
an  agreement  for  carrying  the  arrangement 
into  effect ;  which  instructions  were  taken 
down  in  writing,  and  were  altered  and 
finally  approved  of  by  Rebecca  Watts  [the 
bill  then  set  out  the  instructions  at  lengdi] ; 
and  that  such  instructions  were  duly  car- 
ried out  by  a  deed,  dated  the  29th  of  Sep- 
tember 1835,  which  was  duly  executed  by 
Rebecca  Watts  and  Elizabeth  Penny.  That 
the  plaintiff  had,  since  the  death  of  Rebecca 
Watts,  discovered,  as  the  fact  was,  that 
J.  Watts,  previously  to  and  at  the  time  of 
his  marriage,  was  aware  that  Rebecca  Watts 
had  obtained  possession  of  such  deed,  and, 
subsequently  to  the  death  of  the  plaintiff's 
wife,  had  destroyed  the  same.  The  bill 
then  charged  that  if  for  any  reason  the 
plaintiff  should  be  deemed  not  entitled  to 
the  hereditaments  and  premises  mentioned 
in  the  agreement  of  1835,  then  that  the 
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plaintiff  was  entitled  to  the  legacy  and 
interest ;  and  that  the  same  was  a  charge 
upon  the  hereditaments  comprised  in  the 
defendant's  marriage  settlement. 

In  the  answer  of  J.  Watts  to  the  supple- 
mental bill  was  the  following  passage: 
**  That,  previously  to  the  marriage  of  this 
defendant  to  Rebecca  Watts,  he  was  in- 
formed by  Rebecca  Watts,  in  a  conver- 
sation he  had  with  her,  and  he  had  ascer- 
tained from  a  perusal  of  the  will  of  her 
late  husband,  that  she  was  entitled  to  the 
estates  of  the  testator  devised  to  her  by 
the  will ;  and  that  this  defendant,  previously 
to  his  marriage,  was  informed  by  her  in 
conversation  that,  by  agreement  between 
Rebecca  Watts  and  Elizabeth  Penny, 
Elizabeth  Penny  before  her  marriage  with 
the  plaintiff,  had  given  up  her  right  to  the 
legacy  of  2,000/. ;  and  that  in  lieu  thereof 
Rebecca  Watts  had  left  her  Broadward 
Hall ;  but  the  defendant  says  he  positively 
denies  that,  previously  to  his  marriage,  he 
did  by  any  conversations  or  conversation, 
save  as  aforesaid,  or  any  inquiries  or  in- 
quiry of  Rebecca  Watts,  or  any  other 
person  or  persons,  or  by  obtaining  the 
perusal  of  any  writings  or  writing  in  her 
or  any  other  person  or  persons'  possession, 
power  or  otherwise,  make  himself  ac- 
quainted with  the  state  of  her  affairs  or 
any  of  them,  or  her  proceedings  with  respect 
to  the  real  or  personal  estate  of  the  testator 
or  the  administration  thereof,  or  any  such 
matters,  or  with  the  alleged  rights  or  in- 
terests of  the  plaintiff  in  respect  thereof  or 
any  of  them,  or  all  or  any  of  the  particulars 
in  the  said  bill  in  this  cause  untruly  alleged 
respecting  the  alleged  agreement."  The 
defendant,  by  his  answer,  insisted  that  he 
was  a  purchaser  for  valuable  consideration 
without  notice,  and  claimed  the  same 
benefit  at  the  jiearing  of  the  cause  as  if  he 
had  pleaded  that  he  was  such  purchaser  as 
aforesaid.  By  the  evidence  it  appeared 
that  the  plaintiff  was  in  the  occupation  of 
Broadward  Hall  at  the  time  of  the  defen- 
dant's marriage  with  Rebecca  Unett, 
and  that  he  had  resided  there  from  the 
time  of  his  marriage  with  Elizabeth  Stone. 
A  draft  copy  of  the  agreement  of  Septem- 
ber 1835  was  produced  and  proved  by  F. 
Marston,  and  the  same  witness  also  deposed 
to  the  execution  of  the  same  agreement, 


and  its  subsequent  destruction  by  Rebecca 
Watts. 

At  the  hearing.  Knight  Bruce,  V.C.  dis- 
missed both  bills ;  and  the  plaintiff  now 
appealed  from  that  decree. 

Mr,  Beihell  and  Mr,  Bazalgette,  for  the 
plaintiff,  contended  that  the  defendant  had 
notice  of  the  plaintiff's  claim,  or,  at  least, 
sufficient  notice  to  put  him  upon  inquiry  ; 
that  there  was  at  least  sufficient  evidence 
of  the  fact  of  the  execution  of  such  agree- 
ment for  the  Court  to  have  sent  it  to  a 
jury.— 

Allen  V.  Anthony f  1  Mer.  282. 

Daniels  v.  Davison,  16  Yes.  249. 

Martinez  v.  Cooper^  2  Russ.  198. 

Barnard  v.  Pumfrett,  5  Myl.  &  Cr.  63  ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc. 
124. 

Williams  v.  Lambe,  3  Bro.  C.C.  264. 

Afr,  J.  Russell,  Mr.  RoU  and  Mr, 
Rogers,  for  the  defendant  Watts. — The 
agreement  of  1835  (if  it  ever  existed) 
amounts  only  to  a  contract ;  but  the  defen- 
dant relies  upon  a  conveyance  executed 
in  his  favour  by  Rebecca  Watts  for  valu- 
able consideration — Tasker  v.  Small  (1), 
Braiidlyn  v.  Ord  (2).  The  defendant 
denies  notice  of  the  alleged  agreement — 
Jerrard  v.  Saunders  (3),  Bowen  v.  Evans 
(4),  Mitford  on  Pleading,  274.  In  Jones  v. 
Smith  (5),  the  case  of  Daniels  v.  Davi- 
son  is  spoken  of  by  Wigram,  V.C.  as  an 
extreme  case. 

April  21. — The  Lord  Chancellor  — 
(after  stating  the  facts  of  the  case). — 
Upon  the  subject  of  the  purchase  for 
valuable  consideration  without  notice,  there 
are  two  points  in  which  it  is  met.  There  are 
two  passages,  one  in  each  of  the  answera, 
which  touch  upon  that  question.  In  the 
first  answer  the  defendant's  late  wife  says 
— [His  Lordship  read  the  passage  from  the 


(1)3  Myl.  &  Cr.  63  ;  8.  c.  7  Law  J.  Rep.  (n.s.) 
Chanc.  19. 

(2)  I  Atk.  571. 

(3)  2  Ves.  jun.  454. 

(4)  1  Jo.  &  Lat.  178. 

(5)  1  Hnre,  62 ;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Chanc.  83 :  affirmed  on  appeal,  I  PhiL  244 ;  «,c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  381. 
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first  answer  set  out  above].     That  is  cer- 
tainly short  of  an  admission  of  there  being 
a  contract  to  leave  the  Broadward   Hall 
estate ;  but  there  are  these  two  facts  put 
together,  namely,  that  the  legatee  released 
her  legacy,  and  that  in  lieu  thereof  Rebecca 
Watts  devised  the  estate  in  question.     In 
the   subsequent  answer  of  the  defendant 
J.  Watts,  he   says — [His    Lordship    here 
read  the  passage  from  the  answer  of  Watts 
to  the  supplemental  bill].     The  defendant 
Here  admits  that,  previously  to  his  marriage 
He  had  notice  that  the  plaintiff's  wife  had 
§^ven   up  her   legacy,   and  that,   in    lieu 
t^liereof,  Rebecca  Watts  had  devised  to  her 
tlie  estate.     These  two  facts  coming  to  the 
Icnowledge  of  the  defendant,  namely,  the 
T-<elease    and   the   devise   in   consideration 
tihereof,   I   think  it    is   not   carrying   the 
doctrine  of  this  Court  further  than  it  has 
often  been  carried  to  say,  that,  knowing 
t^liese    facts,   you  were   bound  to  inquire 
Ixow  they  took  place,  and  that  knowing 
'tliese  two  facts,  you  cannot  afterwards  say 
^liat  you  had  not  that  sort  of  knowledge 
'^rhich  would  affect  you  with  constructive 
^r^otice  of  that  which,  if  the  facts  be  proved, 
'^^ould  shew  that  the  plaintiff  had  an  equit- 
^.Ijle  title  by  contract,  to  have  the  estate  so 
cievised  to  his  late   wife.     The   case   of 
Baylor  v.  Baker  (6)    certainly   embraces 
whole  of  that  proposition.     In   that 
A.  made  an  equitable  mortgage  to  B, 
^nd,  on  giving  a  subsequent  security  to  C. 
^old    him  he  had  given   a  judgment  or 
"^varrant  of  attorney  to  B.  for  money  bor- 
^^r^owed,    and  it  was  held  that  C.  having 
^ch  information,  namely,  that  a  judgment 
r  -warrant  of  attorney  had  been  given, 
bound  to  pursue  the  inquiry  further ; 
,  if  he  had,  he  would  have  discovered,  as 
"^ilie    fsA^  was,   that  there   was   an  actual 
Security   given  on   the  land ;    and   that, 
leaving  that  notice  which  would  lead  to 
-^\irther  investigation,  he  could  not  set  up 
'^lie  fact  of  his  being  a  purchaser  without 
^K~^otice.     In  this  case,  therefore,  if  the  facts 
^^jre    as   stated  by  the  plaintiff,  I  cannot 
^^liink  that  the   defend^t   is   entitled   to 
^^rotect  himself  as  a  purchaser  for  valuable 
^consideration  without  notice.     The   facts 
,  however,  in  a  state  of  the  most  extra- 
rdinary  obscurity.     Now,  I  am  not  in  a 

(6)  6  Price,  806. 


situation  to  dispose  of  the  case  upon  these 
facts  without  further  evidence,  and  being 
of  opinion  that  the  defendant  is  not  entitled 
to  protect  himself  as  a  purchaser  for  valu- 
able consideration  without  notice,  I  must 
have  the  assistance  of  a  jury  in  the  inves- 
tigation of  these  facts  before  I  can  exer- 
cise the  jurisdiction  in  deciding  upon  the 
equity  between  the  parties.  I  propose, 
therefore,  to  direct  three  issues :  first, 
whether  the  legacy  of  2,000/.  had  been 
effectually  released  before  the  death  of 
Mrs.  Watts  ;  secondly,  if  it  had  been  re- 
leased, whether  such  release  was  given  in 
consideration  of  Broadward  Hall  being 
devised  to  Mrs.  Penny  and  her  heirs ;  and 
thirdly,  whether  the  agreement  of  the  29th 
of  September  1835  had  been  executed  by 
Mrs.  Watts ;  because,  if  she  executed  it, 
her  subsequent  destruction  of  it  will  not 
prevent  its  being  binding  on  those  who 
claim  under  her. 


M*CALMONT    V, 
RANKIN. 


WiGRAM,  V.C. 

1849. 

Feb.  14,  15,  16 ; 

May  23 ; 

June  5,  6. 

1850. 

Jan.  12,  14,  16,30; 

Feb.  7. 

Ship  and  Shippinq — Cargo — Freight — 
Proceeds  of  Sale  — Lien —  Consignment — 
Bill  of  Lading — Invoice  and  Specifi<:aiion 
—Ship  Registry  Act,  3  4-4  Will.  4.  c.  55. 
— Inquiry  as  to  Sale — Defendants  not  Parties 
to  Record,  Decree  against. 

Plaintiffs,  a  firm- in  Liverpool,  agreed  with 
the  English  branch  and  agents  there  of  a 
colonial  firm  to  accept  the  agency  of,  and 
make  certain  advances  to,  the  latter,  ttpon 
consideration  of  all  consignments  being  made 
to  the  plaintiffs.  The  latter  accordingly 
made  large  advances,  and  were  advised  by 
the  colonial  firm  of  its  intention  to  launch  a 
ship  and  consign  it  and  the  cargo  to  them,  to 
the  credit  of  the  consignors'  account  with  the 
plaintiffs.  Power  of  attorney  to  sell  the  ship 
on  its  arrival  at  Liverpool,  executed  by  the 
sole  registered  owner  (one  of  the  partners  of 
the'  colonial  firm  J,  specifications  and  invoice 
of  the  cargo  and  freight  signed  by  thefirm^ 
and  bills  of  lading  of  the  cargo  to  be  delivered 
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to  the  plaintiffs  or  their  assigns,  and  signed  by 
the  then  master  of  the  ship,  were  duly  for^ 
warded  to  the  plainiiffs.  The  latter,  upon 
the  credit  of  the  promised  consignment,  then 
made  a  further  large  advance  to  the  English 
agents.  The  colonial  firm  subsequently  be- 
came embarrassed,  and  previously  to  the  sail- 
ing  of  the  ship  assigned  it,  with  the  cargo  and 
freight,  to  a  second  colonial  firm,  and  the 
latter  duly  registered  the  ship  in  their  own 
names.  The  second  colonial  firm  very  shortly 
afterwards  (having  changed  the  former  mas- 
ter) assigned  the  ship  and  cargo  to  a  third 
colonial  firm  to  secure  a  certain  sum,  and  the 
ship  was  duly  registered  in  the  name  of  one 
of  its  partners.  The  third  colonial  firm 
retained  the  new  master  and  consigned  the 
ship  and  cargo  to  their  own  agents  at  Liver- 
pool (who  constituted  a  firm  there  consisting 
of  all  the  members  of  the  third  colonial  fi/rm, 
except  the  then  registered  owner  of  the  ship), 
accompanied  by  power  of  attorney  to  sell  the 
ship,  and  by  the  usual  invoices,  specifications, 
and  bills  of  lading  of  the  cargo  to  be  delivered 
by  the  new  master  to  the  order  of  their  Liver- 
pool agents.  Possession  of  the  ship  and  cargo 
on  arrival  at  Liverpool  being  refused  to  the 
plaintiffs,  they  filed  a  bill  for  sale  of  the 
ship,  declaration  of  their  lien,  and  for  an 
account  against  all  the  members  of  the  three 
colonial  firms  (except  one  member,  a  part- 
ner both  in  the  first  colonial  firm  and  the 
English  branch),  and  the  assignees  in  bank- 
ruptcy of  the  English  agents  of  the  first  colo- 
nial firm,  and  the  master  of  the  ship.  None 
of  the  defendants,  except  one,  a  member  both 
of  the  third  colonial  firm  and  that  of  its 
Liverpool  agents,  had  been  served  with  sub- 
poena. The  consignees  of  the  third  colonial 
firm  sold  the  ship  after  the  bill  had  been  filed. 
The  Court,  at  the  hearing,  refused  to  make 
a  decree  in  respect  of  the  plaintiff's  claim 
to  the  ship  in  the  absence  of  the  registered 
owner  and  others  claiming  an  interest 
in  it;  but,  subsequently,  upon  the  plaintiffs 
waiving  all  interest  in  the  ship  if  unsold, 
gave  them  a  decree  (without  prejudice)  for 
an  inquiry  as  to  the  proceeds  of  the  sale  of 
it :  and,  on  further  directions,  sent  the  ques- 
tions as  to  the  property  in  the  cargo  under 
the  bills  of  lading  to  the  plaintiffs  and  in  the 
freight,  to  be  tried  at  law. 

The  plaintiffs  in  this  suit  were  merchants 
and  mercantile  agents,  carrying  on  busi- 


ness at  Liverpool  in  copartnership,  under 
the  firm  of  M'Calmont,  Brothers  &  Co. 
Hugh  Mackay,  of  Liverpool,  and  the 
defendants  James  Mackay  and  Daniel 
Mackay,  of  St.  John's,  in  New  Brunswick, 
North  America,  brothers,  were  merchants 
and  co-partners,  carrying  on  business  at 
St.  John's,  under  the  firm  of  H.,  J.  8e 
D.  Mackay,  of  which  H.  Mackay  was 
the  principal,  and  J.  and  D.  Mackay  were 
the  managing  partners.  H.  Mackay  and 
Archibald  Eraser  Mackay  (also  brothers) 
carried  on  business  at  Liverpool  and  Glas- 
gow until  September  1841  in  copartnership, 
under  the  firm  of  "  Mackay  Brothers,"  of 
which  H.  Mackay  was  the  principal  and 
managing  partner.  This  firm  acted  as  the 
agents  and  correspondents  of  the  firm  of 
H.,  J.  &  D.  Mackay,  and  was  a  branch  of 
it.  H.  Mackay  was  also  proprietor  of 
certain  mills  at  St.  John's,  and  a  great  part 
of  the  business  of  the  firm  of  H.,  J.  &  D. 
Mackay  consisted  in  the  purchase  and  ex- 
port of  timber  prepared  at  those  mills  for 
exportation.  The  defendants  T.  P.  Crane 
and  J.  M'Grath  were  in  partnership  at  St. 
John's,  under  the  firm  of  Crane  &  M'Grath. 
James  Mackay  and  M'Cbrath  were  brothers- 
in-law  of  Crane.  The  defendants,  Robert 
Rankin,  of  Liverpool,  John  Pollok,  of  St. 
John's,  J.  Pollok,  A.  Pollok,  and  A.  Oil- 
mour,  of  Glasgow,  and  A.  Rankin,  of 
Miramichi,  in  British  North  America,  were 
merchants  and  co-partners,  carrying  on  busi- 
ness at  St.  John's  under  the  firm  of  Ro- 
bert Rankin  &  Co.,  conducted  there  by 
John  Pollok.  All  the  last-mentioned 
defendants,  with  the  exception  of  John 
Pollok,  of  St.  John's,  also  carried  on  the 
business  of  merchants  in  co-partnership  at 
Liverpool,  under  the  firm  of  Rankin,  Gil- 
mour  &  Co. 

In  February  1841  H.  Mackay  on  behalf 
of  the  firms  of  H.,  J.  &  D.  Mackay  and 
of  Mackay  Brothers  entered  into  the  agree- 
ment with  the  plaintiffs  contained  in  the 
following  letters : — 

'^Liverpool,  Feb.  ],  1841. 
"  Messrs.  Mackay  Brothers  present. 
"Dear  Sirs,— In  reference  to  the  con- 
versation lately  had  with  your  Mr.  Hugh 
Mackay,  and  in  compliance  with  his  request, 
we  are  now  willing  to  accept  the  agency  of 
your  house  at  St.  John's,  New  Brunswick, 
on  the  following  basis,  namely,  that  you 
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shall  gradually  wind  up  your  establishment 
liere,  and  remove  to  Glasgow,  completing 
the  same,  if  required,  within  six  months 
irom  this  date.     That  all  business  coming 
dn  to  you  after  this  date,  as  well  as  all 
shipments   of  supplies   required  by  your 
St.  John's  firm,  shall  be  transferred  to  us 
SIS  your  agents.     That  your  establishment 
at  Glasgow  shall  be  considered  as  a  branch 
of  the  St.  John's  house,  and  confined  in  its 
operations  to  the  agency  of  the  same,  with 
the  exception  of  any  commission  business 
^ou  may  have  acquired  since  you  have 
l>een  established  here,  and  which  you  may 
^sh  to  retain,  it  being,  however,  hereby 
understood  that  you  will  not  enter  into 
may   speculations    whatever  without   our 
concurrence.     That  we  will  grant  you  an 
open  credit  for  10,000/.  sterling,  of  which 
only  5,000/.  to  be  at  present  available,  the 
xemainder,  on  deposit  with  us  of  a  valid 
legal  and  first  mortgage  of  property  at  St. 
.John's,  consisting  of  two  mills  and  appur- 
'tenances  thereof,  situate  at  Indian  Town, 
mad  stated  by  you  to  be  worth  upwards  of 
15,000/.,  which  valuation   is  to  be  fully 
established  to  our  satisfaction.  This  mort- 
Igage  to  contain  full  power  of  sale,  and  to 
Tie  considered  'as  security  not  only  for  the 
sunount  of  the  aforesaid  credit,  but  also 
:fbr  any  further  balance  of  general  accounts, 
let  the  said  balance  arise  from  any  or  what- 
ever transactions  our  connexion  with  you 
ms  agents  may  lead  us  into  ;  and  the  said 
^nortgage  to  be  an  available  security  at 
«my  period  of  the  account.    That  commis- 
sion on  the  account  shall  be  charged  as 
^igreed  upon.  That  we  are  not  to  be  under 
<9  heavier  cash  advance  at  any  period  than 
^,000/. ;  and  with  a  view  to  make  this  the 
^MMieTy  we  will  consider  you  entitled  to 
^sredit  in  your  general  ^account  for  probable 
^^lett  proceeds  of  all  consignments  not  real- 
^xedy  and  for  bills  of  lading  in  hand  of  all 
:fforthcom]ng  property.  That  we  shall  have 
"^he  fiill  and  absolute  controul  by  sale,  or 
^itherwise,   of  all   consignments   on  your 
account  whenever  we  may  think  proper 
:fbr  our  reimbursement,  without  reference 
'%o  market  rates.     That  insurance  against 
^fire  risk  shall  be   effected  at  your  cost 
«>n  the  mortgage  property,   &c.      If  you 
approve  of  the  same,  please  hand  us  in  a 
letter  to  that  effect. 

Signed,  "  M'Calmont  Brothers  &  Co." 
Vew  isRiKS,  XIX.— CiUNC. 


^  Liverpool,  Feb.  16,  1841. 
*'  Messrs.  M'Calmont  Brothers  &  Co. 

"  Dear  Sirs, — We  have  now  before  ua 
your  favour  of  the  Ist  inst.  relative  to  our 
retiring  from  business  in  Liverpool  and 
going  to  Glasgow,  or  some  other  part  of 
the  United  Kingdom,  to  establish  ourselvea 
there,  and  your  accepting  the  agency 
thereof  here  and  of  our  St.  John's  house. 
We  agree  to  the  contents  of  your  letter  as 
above ;  but  have  to  remark,  that  we  under- 
stand you  do  not  wish  to  preclude  us  from 
doing  any  commission  business  not  requir- 
ing capital,  such  as  sales  of  consignments 
without  advances,  forwarding  of  goods, 
chartering  of  vessels,  &c.  And  from  the 
conversation  had  with  you,  we  shall  not 
expect  you  to  be  rigid  if  any  expense  is 
incurred  in  consequence  of  your  under- 
taking to  ship  those  supplies,  &c.  which 
we  were  not  anxious  for  you  to  do  at 
present.  No  doubt  all  will  go  on  smoothly 
and  satisfactorily  to  both  parties. 

Signed,  **  Mackay  Brothers." 

The  plaintifis  accordingly  opened  an 
account  with  the  firm  of  Mackay  Brothers, 
and  commenced  the  business  of  their 
agency,  received  remittances  and  consign- 
ments, and  made  large  advances  thereon. 
The  mortgage  mentioned  in  the  letter  of 
the  plaintiffs  was  subsequently  effected  by 
indenture  of  the  17th  of  April  1841,  duly 
executed  by  all  the  individual  members  of 
the  firms  of  H.,.  J.  &  D.  Mackay  and 
Mackay  Brothers. 

In  June  1841  the  plaintiffs  were  informed 
by  the  firm  of  H.,  J.  &  D.  Mackay  that 
the  latter  intended  to  launch  the  barque 
Miracle,  and  to  send  it  with  a  cargo  of 
timber  to  Liverpool,  consigned  to  the  plain- 
tiffs as  a  consignment  to  the  credit  of  their 
account.  The  advances  made  by  the  plain- 
tiffs amounted  at  that  time  to  14,467/*i 
and  on  the  faith  of  such  consignment  being 
made,  the  sum  of  1,500/.  was  in  July  1841 
advanced  by  them  upon  the  said  security 
to  the  firm  of  Mackay  Brothers. 

The  plaintiffs  duly  received  from  the 
firm  of  H.,  J.  &  D.  Mackay  two  letters, 
dated  the  3  Ist  of  July  1841,  a  power  of 
attorney  to  sell  the  Miracle,  and  the  invoice, 
specifications  and  bills  of  lading  of  her 
cargo.  The  power  of  attorney  was  dated 
at  St.  John's  the  29th  of  July  1841,  and 
executed  by  James  Mackay,  the  sole  regis- 
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tered  owner  of  the  Miracle.  It  recited 
the  certificate  of  registry  of  the  ship, 
and  constituted  one  of  the  members  of  the 
plaintiffs*  firm  his  attorney,  to  sell  it. 
The  specifications  and  invoice  of  the  cargo 
were  dated  the  31st  of  July  1841,  and 
signed  H.,  J.  &  D.  Mackay.  In  the 
invoice  the  value  of  the  timber  and  the 
freight  to  Liverpool  (1,000Z.)  were  entered 
at  2,229/.  1 7s.  Sd.  ;  the  ship  (567  tons  at 
9/.  10s.  per  ton)  at  5,386/.  lOs. ;  total, 
7,616/.  7s.  Sd.  The  bills  of  lading  of  the 
same  date  (31st  of  July  1841)  were  signed 
by  Thomas  Benson,  the  then  master  of  the 
Miracle,  and  expressed  that  the  cargo  was 
to  be  delivered  to  the  plaintiffs  or  their 
assigns,  but  did  not  mention  the  freight. 
The  letters  accompanying  the  above  were 
as  follows : — 

St  John's,  New  Brunswick, 
July  81,  1841. 
*'  Messrs.  M*Calmont  Brothers  &  Co. 
"  Dear  Sirs, — ^We  now  beg  to  hand  you 
seconds  of  exchange  amounting  to  788/. 
6s.  Sd.,  firsts  of  which  we  forwarded  by 
last  mail.     We  now  also  hand  you  firsts 
of  exchange  amounting  to  769/.  9^.  9d., 
also  power  of  attorney  to  sell  the  ship 
Miracle. — ^Yours  truly, 

"H.,  J.  &D.  Mackay." 

St  John's,  July  31,  1841. 

*•  Messrs.  M'Calmont  Brothers  &  Co. 

"  Dear  Sirs, — ^We  now  hand  you  invoice 
and  bill  of  lading  and  specification  of  the 
cargo,  per  barque  Miracle,  to  your  address. 
Amount  as  per  invoice  7*616/.  7s.  Sd. 
sterling,  which  we  hope  will  arrive  to  a 
good  market,  referring  you  to  Mackay 
Brothers  as  to  insurance. 

(Signed)     "  H.,  J.  &  D.  Mackay." 

After  the  remittance  of  the  power  of 
attorney,  bills  of  lading,  invoice  and  speci* 
fications,  the  firm  of  H.,  J.  &  D.  Mackay 
became  embarrassed  and  were  much  pressed 
by  their  creditors.  They  received  firom 
Mackay  Brothers  a  letter  dated  the  19th 
of  July  1841,  firom  Liverpool,  containing 
the  following  extracts  : — 

"We  have  all  your  letters  up  to  the  30th 
ult.  with  discounts  and  bills  inclosed  to 
amount  of  5,625/.  Is.  Sd.,  the  first  you 
sent  to  M*Calmonts,  and  we  believe  they 
were  all  duly  accepted.  Duncan  Brothers 
have  stopped  payment,  together  with 
several  bankers  and  merchants  both  in 


Manchester  and  London,  with  also  a 
little  in  Liverpool.  In  consequence  of 
Duncan's  failure  M'Calmont  will  not  ac- 
cept our  bills  for  the  sums  you  sent,  and 
they  owe  us  about  500/.  under  terms  of 
mortgage  for  the  property,  so  that  now 
their  debt  is  reduced,  say  to  4,000/.  or 
thereabouts." 

"  We  advise  you  in  eight  or  ten  days 
after  you  receive  this  or  before  the  arrival 
of  the  next  packet,  to  put  your  business 
into  the  hands  of  respectable  trustees,  for 
the  benefit  of  all  the  creditors  on  this  side  of 
the  water,  and  on  your  side.  See  that  this 
is  properly  understood,  because  as  it  stands 
now,  you  have  all  the  property  and  we  are 
mere  acceptors,  and  we  shall  advise  yoa 
from  time  to  time  what  to  do.  Send  your 
remittances  in  l^ture  to  us  and  not  to 
M*Calmonts." 

H.,  J.  &  D.  Mackay  then  made  over  the 
ship  to  Crane  &  M'Grath  (who  were  re- 
gistered at  St.  John's  as  the  owners  on  the 
5th  of  August),  and  assigned  the  cargo 
and  fireight  to  them. 

On  the  19th  of  August  1841,  Crane  & 
M'Grrath  executed  a  bill  of  sale  of  the 
Miracle  to  John  Pollok,  as  managing 
partner  of  the  firm  of  Robert  Rankin  & 
Co.,  and  on  the  following  day  (August  20th) 
John  Pollok  at  St.  John's  was  registered 
as  the  sole  owner  of  the  ship.  On  ^e  19th 
of  the  same  month  Crane  &  M'Grath 
delivered  to  Robert  Rankin  &  Co.  the 
invoice  and  bill  of  parcels  or  bought  note  of 
the  Miracle  and  cargo,  as  follows  :— 

"  Messrs.  Robert  Rankin  &  Co. 

Bought  of  Crane  &  M*Orath  ship 
Miracle  as  she  now  lies  in  the  harbour 
of  St.  John's,  and  now  readv  for  sea, 
567  tons  register,  with  all  her  tackle 
and  apparel  complete,  as  per  bill  of  sale   £  4,000 

Cargo,  per  ship  Miraele,  now  on  board 
and  ready  for  sea,  as  per  invoice,  say  for       1 ,300 

iS  5,200 

Creditors,  by  payment  in  full  as  follows : — 
IL  Rankin  &  Co.'8  note  of  this  date  at  six 

months it  ^000 

By  sum  charged  them  in  account,  as  per 

their  receipt  therefore    ......'     1,200 

iS  5,200 

(Signed)  «  Crane  ft  M'Onth. 

<*  St.  John's,  August  19,  1841." 

The  consideration  given  for  the  ship 
was  the  promissory  note  of  Robert  Ra»kin 
&  Co.,  dated  the  19th  of  August  1641,  for 
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4,000/.  currency,  payable  six  months  after 
date,  with  leave  for  Crane  &  M*Grath  to 
draw  it  before  maturity,  as  Robert  Rankin 
^  Co.  might  be  able  conveniently  to  pay, 
and  the  consideration  given  for  the  cargo 
"was  by  a  credit  to  the  amount  of  1,200/. 
currency  in  the  books  of  Robert  Rankin  & 
Co.  to  the  account  of  Crane  &  M'Grath. 
Jobn  Pollok  duly  transmitted  to  Rankin, 
Oilmour  &  Co.  a  power  of  attorney  of  the 
21st  of  August  to  sell  the  ship,  and  bills 
of  lading  of  the  20th  of  the  same  month, 
directing  the  cargo  to  be  delivered  to  their 
order.  The  Miracle  sailed  from  St.  John's 
about  the  2l8t  of  August,  and  arrived  at 
Xiverpool  on  the  29th  of  September  1841. 
On  the  21st  of  September  1841  a  fiat  in 
"bankruptcy  was  issued  against  the  firm  of 
Mackay  Brothers.  On  the  arrival  of  the 
Miracle  at  Liverpool  possession  of  the 
ship  and  cargo  was  demanded  on  behalf  of 
the  plaintiffs,  and  refused  by  the  then 
:ina8ter,  Henry  Bacon,  who  had  been  sub- 
stituted for  Benson  by  Crane  &  M'Grrath, 
and  retained  as  master  by  John  Pollok. 
The  plaintiffii  then  applied  to  the  firm  of 
Hankin,  GKlmour  &  Co.  upon  the  subject, 

and  received  the  following  reply  : — 

<*LiTerpool,  Oct.2,  1841. 
'*  Messrs.    M'Calmont  Brothers    &   Co. 

Liverpool. 
**  Gentlemen, — In  answer  to  your  letter 
^ust  handed  to  us  we  have  only  to  say  that 
the  ship  Miracle  and  her  cargo  were 
lK}Ught  from  Messrs.  Crane  8c  M*Ch^th 
and  fully  paid  for  by  our  friends  Messrs. 
Robert  Rankin  &  Co.,  St.  John's,  and 
that  we  or  they  know  nothing  of  either 
^ou  or  Mackay,  and  will  allow  no  inter- 
ierenoe  whatever. 

(Signed)   '*  Rankin,  Giknour  &  Co." 

On  the  14th  of  October  1841  the  present 

l>ill  was  filed  by  the  plaintiffs  against  the 

above-mentioned  defendants  (all  of  whom, 

except  Robert  Rankin,  were  out  of  the 

Jurisdiction    of   the   Court),    Bacon,  the 

master  of  the  Miraele,  and  the  assignees 

of  Mackay  Brothers.     It  alleged  that  the 

sales  and  transfers  of  the  ship  and  cargo  to 

Crane  and  M'Grath,  and  by  them  to  John 

Pollok,  were  the  result  of  a  scheme  devised 

between  them  and  H.,  J.  &  D.  Mackay  for 

the  purpose  of  defrauding  the  plaii^tiffs  and 

depriving  them  of  the  benefit  of  the  power 

of  attorney  and  consignment  previously 


made  to  them ;  that  Crane  and  M'Ghrath 
had  not  given  any  good  or  valuable  con- 
sideration for  the  sale  and  transfer  of  the 
ship  and  cargo ;  and  that  Rankin,  Gilmour 
&  Co.  had,  through  the  firm  of  Robert 
Rankin  &  Co.,  of  which  John  Pollok  was 
managing  partner,  constructive  notice  of 
the  plaintiffs*  lien  and  claim  on  the  ship, 
cargo  and  freight.  It  prayed  for  a  deeliU 
ration  that  the  transfers  and  sales  of  the 
ship  and  cargo  were  fraudulent  and  made  for 
the  purpose  of  defrauding  the  plaintiffii; 
for  delivery  up  to  them  of  the  ship, 
cargo,  certificate  and  papers ;  for  exeeutioii 
of  a  proper  transfer  or  bill  of  sale  to  them  ; 
or  for  sale  of  the  ship  by  the  Court,  and 
declaration  that  the  plaintiffs  had  alien  upon 
the  proceeds  of  such  sale  for  what  balance 
might  be  found  due  to  them  on  their  account; 
or  if  the  ship  and  cargo  or  either  had  been 
sold,  for  an  account  of  the  proceeds  and 
declaration  of  lien  as  aforesaid ;  but  if  the 
Court  should  be  of  opinion  that  the  subee- 
quent  transfers  and  sales  had  deprived  the 
plaintiffs  of  their  claim  upon  the  ship,  finelght 
and  cargo,  or  either  of  them,  then  for  a 
declaration  that  they  had  a  Hen  for  their 
balance  on  the  nominal  or  ostensible  con- 
siderations given  for  the  ship  and  cargo, 
and  an  order  for  payment  of  such  balance; 
for  an  account  between  the  plaintifb, 
and  H.,  J.  &  D.  Mackay  and  Mackdy 
Brothers;  and  for  an'  injunction  (which 
was  afterwards  refused  by  the  Master  of 
the  Rolls)  to  restrain  the  sale  of  the  ship 
and  cargo  by  the  firm  of  Rankin,  Gil- 
mour  &  Co. 

Robert  Rankin,  by  his  answer,  denied 
all  knowledge  or  belief  of  the  existence  of 
the  alleged  fraudulent  scheme,  or  notice 
of  the  claims  of  the  plaintiffs,  and  stated 
that  according  to  his  information  and 
belief  the  ship  and  cargo  had  been  made 
over  to  Crane  &  M*(jrath  by  H.  J.  &  D. 
Mackay,  in  consideration  of  the  former 
having  accepted  bills  of  exchange  drawn 
upon  them  by  the  latter  to  the  amount  of 
16,000/.  and  upwards.  He  also  stated 
that,  by  an  understanding  between  the 
firms  of  Robert  Rankin  &  Co.  and  Crane 
&  M'Grath,  the  surplus,  if  any,  of  die 
proceeds  of  the  ship  and  cargo,  beyond 
the  respective  sums  of  4,000/.  and 
1,200/.,  was  to  belong  to  the  latter  firm* 
This  defendant  farther  stated  that  h  tras 
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his  intention  to  sell  the  ship  as  soon  as  he 
could. 

The  Solicitor  General  and  Mr.  Cairns^ 
for  the  plaintiffs. — Under  the  circamstances 
stated  in  the  hill,  the  letters  of  Fehruary 
1841,  the  transmission  hy  H.,  J.  &  D. 
Mackay  of  the  power  of  attorney  to  sell 
the  ship,  and  of  the  hills  of  lading,  invoice 
and  specification  of  cargo,  constituted  in 
equity  an  agreement  between  them  and  the 
plaintiff  that  the  Miracle  should  be  sold 
to  the  latter,  and  the  proceeds  received 
and  carried  by  them  to  the  credit  of  the 
account  of  the  former  in  reduction  of  the 
balance  due  by  them  to  the  plaintiffs.  The 
Mackays  could  not,  after  the  bills  of  lading, 
invoice,  specifications  and  power  of  attor- 
ney had  been  remitted  to  the  plaintiffs, 
and  advances  had  been  made  by  the 
latter  on  the  faith  of  the  consignment, 
sell,  charge,  or  vary  the  destination  of 
the  ship,  or  dispose  of  the  freight,  with- 
out committing  a  breach  of  faith  and 
practising  a  gross  fraud  upon  the  plaintiffs. 
Neither  had  Uie  Mackays  any  lawful  power 
to  revoke  or  recall  the  bills  of  lading  after 
they  had  been  made  out,  signed  and  re- 
mitted, and  advances  made  as  above  stated 
— Haille  v.  Smith  (1),  Anderson  v.  Clark 
(2),  Bryans  v.  Nix  (3).  The  power  of 
attorney  to  sell  the  ship  being  coupled 
with  an  interest  was  irrevocable  by  James 
Mackay — Gaussen  v.  Morton  (4).  The 
plaintiffs  had  a  lien  on  the  ship's  papers 
for  which  an  action  of  trover  would  lie— 
Mestaer  v.  Atkins  (5).  Their  claim  being 
merely  in  respect  of  the  proceeds  of  the 
sale  of  the  ship,  and  not  in  respect  of  the 
ship  itself,  it  was  not  affected  by  the  non- 
registry  of  the  ship  in  their  names  under  the 
Ship  Registry  Act  in  force  in  1841  (6) ; 
at  least  none  of  the  cases  went  to  that 
length — Mestaer  v.  Gillespie  (7)f  Daven- 
port V.  Whitmore  (8},  Sharp  v.  Taylor  (9), 

(1)  1  Bos.  &  P.  563. 

(2)  2  Biog.  20. 

(3)  4  Mee.  &  W.775;  8.C  8  Law  J.  Rep.(N.B.} 
£xch.  137. 

(4)  10  B.  &  C.  731 ;  s.  c.  8  Law  J.  Rep.  K.B. 
313. 

(5)  5  Taunt  381. 

(6)  3  &  4  Will.  4.  c.  65.  as.  31,  34. 

(7)  11  Vea.  621. 

(8)  2  Myl.  &  Cr.  177 ;  s.  c.  6  Law  J.  lUp.  (m.8.) 
Chanc.  58. 

(9)  2  Ph.  801. 


Abbott  on  Shipping,  p.  833,  7th  edit.  The 
claim  of  the  plaintiffs  to  the  proceeds  of 
the  sale  of  the  ship,  of  which  they  were 
not  the  legal  registered  owners^  was 
analogous  to  the  claim  of  aliens  to  the 
proceeds  of  the  sale  of  real  estate.  Aliena 
could  not  hold  land,  but  they  might  take 
the  purchase-money  of  it — Du  Hourmelin 
V.  Sheldon (10),  Bumey  v.  Macdon(ild{\t), 
The  case  of  Malcolm  v.  ScoU  (12)  was  an 
authority  (although  there  the  lien  claimed 
was  not  proved)  that  the  present  bill  was 
properly  framed  for  relief  in  respect  of  the 
proceeds  in  the  hands  of  Rankin,  Gilmour 
&  Co. 

Mr.  Wood  and  Mr.  TiUotson,  for  the 
defendant,  Robert  Rankin. — The  plainti£b 
had  not  shewn  any  title  to  the  ship,  freight, 
or  cargo.  The  firm  of  Robert  Rankin  & 
Co.  purchased  the  cargo  without  notice  of 
the  plaintiffs'  claim.  John  Pollok  was 
entitled  to  the  freight  as  the  registered 
owner  of  the  ship.  The  remedy  of  the 
plaintiffs,  if  any,  was  at  law,  by  an  action, 
of  trover.  They  had  not  proved  that  they 
had  made  any  advances  on  the  consign- 
ment; on  the  contrary,  they  appeared  to 
have  repudiated  the  agreement  by  their 
non-acceptance  of  the  Mackays'  drafts  on 
the  failure  of  Duncan  Brothers. 

[WiGRAM,  V.C.  —  That  would  depend 
upon  the  state  of  the  accounts  between 
them  at  that  time,  and  whether  it  was  such 
as  would  justify  the  non-acceptance  by 
the  plaintiffs  under  the  condition  in  the 
agreement.] 

The  plaintiffs,  at  all  events,  could  not 
have  any  title  to  the  ship  unless  they  were 
registered  as  the  owners.  Their  case  was 
not  within  Davenport  v.  Whitmore  or  Sharp 
V.  Taylor.  The  master  of  the  ship  having 
been  changed,  and  a  new  bill  of  lading 
given  to  Rankin,  Gilmour  &  Co.,  the 
plaintiffs  could  not  claim  the  cargo  as 
against  them — Mitchel  v.  Ede  (18).  The 
ship  was  registered  in  the  name  of  James 

(10)  1  Beav.  79;  8  Law  J.  Rep.  (n.s.)  Chane. 
133 ;  8.  c.  Dom.  Du  Hourmelin  r.  the  Attorney 
General,  4  Myl.  &  Cr.  525 ;  9  Law  J.  Rep.  (na) 
Chanc.  25. 

(11)  15  Sim.  6. 

(12)  3  Hare,  39;  s.  c  14  Law  J.  Rep.  (m.s.) 
Chanc  57. 

(13)  1 1  Ad.  &  E.  888 ;  a.  c.  9  Law  J.  Rep.  (k.8.) 
aB.  187;  3  P.  &  D.  513. 
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IlCackay  only ;  and  therefore  the  plaintifTs 
'^rere  not  entitled  to  an  account  in  respect 
t>f  the  proceeds  of  it  as  against  the  partners 
€>f  the  roistered  owner— ^a//er«6y  v.  Smyth 
C14). 

Air.  Hetheringlon^  for  the  assignees  of 
tihe  Mackays,  aaked  for  costs. 

X7ie  SoUHior  General  replied. 

f  Counsel  went  into  an  argument  of  con- 
nderable  length  in  respect  of  the  allega- 
ftwns  of  fi:aud  contained  in  the  bill.  The 
plaintiflb  attempted  to  shew  that  the  defen- 
dant Rankin  had  constructive  notice  of 
-ftiheiT  claim;  and  the  latter  insisted  that, 
jba  the  absence  of  proof  of  fraud,  the  plain- 
^ftifib  could  not  on  merits  sustain  a  bill 
iSoiiinded  upon  allegations  of  j&aud.  In 
^consequence  of  the  absence  of  the  other 
defendants,  the  Vice  Chancellor  did  not 
bb  judgment  on  this  branch  of  the 
The  following  authorities  upon  it 
cited: — 

Langley  v.  Fisher,  9  Bear.  90 ;    s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  802. 

Blair  v.  Bromley,  2  Ph.  854;   s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  105,  495. 

Glascott  V.  Lang,  2  Ph.  810;    s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  429. 
WUde  V.  Gibson,  1  H.  L.  Cas.  605 ; 
8.  c.  nam.  Gibson  v.  D*£ste,  stated 
in  SirE.  Sugden*s  Treatise  on  the  Law 
of  Real  Property,  ^'c.  p.  614.] 

May  23. — Wigram,   V.C. — I   cannot 

"^K^nderstand  how   the   Court  can   make  a 

^^ecree  in  the  absence  of  John  PoUok.     A 

^^luiilar  observation  applies,  and  scarcely 

"^rith  less  force,  to  all  parties  having  or 

claiming  any  interest  in  the  proceeds  of 

'^lie  sale  of  the  ship  Miracle  and  her  cargo. 

^  a  decree  can  be  made  in  the  absence  of 

^hese  parties,  or  any  of  them,  upon  proof 

that  they  are  out  of  the  jurisdiction,  no 

^(roof^   upon  which  I   can  act,  has  been 

gtren.     With  respect  to  the  last  point  (the 

absence  of  proof),  I  apprehend  it  is  well 

defined  that  the  admission  of  one  party  in 

the  cause  is  insufficient  to  bind  another 

party.     Now,  in  this  suit  the  first  thing  I 

have  to  determine  is,  whether  the  plaintifis 

have  the  lien  which  they  claim  as  against 

the  Miracle  and  her   cargo,    or   either. 

(14)  3  Mad.  113. 


Regularly,  I  cannot  do  this,  except  in  the 
presence  of  the  parties  claiming  an  interest 
in  the  Miracle  or  her  cargo.  I  cannot,  in 
the  absence  of  such  parties,  determine  that 
the  Miracle  or  her  cargo  is  liable  to  the 
claim  of  the  plaintiffs,  or,  which  is  in 
substance  the  same  question,  the  amount, 
if  any,  for  which  either  is  liable.  1  might, 
perhaps,  in  a  case  of  necessaty,  consider 
John  PoUok  as  represented  by  the  defen- 
dant, Robert  Rankin,  for  the  mere  purpose 
of  taking  an  account ;  but  it  is  impossible, 
in  this  case,  as  I  view  it,  to  dispense  with 
John  Pollok  or  the  other  parties  who  say 
the  ship  belongs  to  them.  Browne  v.  Blount 
(15)  and  Kirwan  v.  Daniel  (16)  appear  to 
me  to  apply  to  this  case.  It  is  obvious 
here  that  the  defect  may  be  got  rid  of  easily, 
and  without  much  delay,  if  the  parties  whose 
interests  are  the  same  with  Robert  Ran- 
kin's, and  who  have  not  been  served  with 
subpoenas,  will  instruct  counsel  to  appear 
for  them  at  the  hearing,  and  if  the  plain- 
tiffs will  consent  that  they  should  so  appear, 
and  that  the  suit  should  proceed  as  if  they 
were  actually  here. 

With  respect  to  the  case  of  Crane  & 
M*Grath,  if  they  have  any  interest  in  the 
Miracle  and  cargo  depending  on  the  alleged 
invalidity  of  the  sale  by  the  Mackays  to 
them,  and  of  their  sale  to  other  pfulies, 
they  (Crane  &  M*Grath)  will  be  necessary 
parties  to  this  suit.  If  they  claim  no  such 
interest,  and  have  been  made  parties  in 
respect  of  the  plaintiffs*  claim  upon  that 
interest,  and  if  the  Rankins  or  the  persons 
interested  are  parties,  a  waiver  of  their 
interest  will  remove  the  difficulty. 

The  cause  was  then  ordered  to  stand 
over,  in  order  that  John  Pollok  might  bo 
made  a  party,  or  reasons  given  why  he 
should  not  be  made  a  party. 

Jxme  5. — The  Solicitor  General  and  Mr, 
Cairns  asked  for  a  preliminaiy  inquiry  as 

(15)  2  Russ.  &  M.  83;  8.  c.  9  Law  J.  Rep. 
Chanc.  74. 

(16)  5  Hare,  493;  8.c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  191  (on  demurrer).  Wigram,  V.C.  refased, 
at  the  hearing,  to  make  the  decree  prayed  for  by 
the  bill,  upon  the  ground  that  John  Francis  Kirwan 
(a  defendant  residing  at  Montserrat,  and  through 
whom  the  plaintiffs'  equity  under  an  alleged  agree- 
ment between  him  and  the  other  defendants  arose) 
was  not  a  party  to  the  record. — April  24, 1849. 
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to  what  had  become  of  the  ship,  siinilar  to 
that  ordered  in  Sharp  t.  Taylor.  If  the 
ship  should  have  been  sold,  the  cause  might 
come  on  for  further  directions  and  a  decree 
obtained.  Robert  Rankin  had  declined 
the  opportimity  offered  him  of  appearing 
for  lus  partners,  who  were  abroad.  In 
respect  of  the  absence  of  John  PoUok 
they  cited — 

Cowslady.  Cely,  Prec.  Ch.  83. 
Darwent  v.  Walton^  2  Atk.  510. 
Mr,  Wood  and  Mr.  TUloUon  opposed 
the  application. — The  transaction  between 
Crane  &  M'Grath  and  the  Rankins  was 
not  a  sale,  but  a  mortgage  of  the  ship  and 
cargo.  The  proposed  inquiry  would  be 
useless  if  the  ship  had  been  sold,  except 
for  the  purpose  of  attaching  the  proceeds  ; 
but  if  the  money  belonged  absolutely  to 
John  Pollok,  a  decree  would  not  bind  him 
in  his  absence.  If  Pollok  should  be 
brought  here  by  supplemental  bill,  could 
the  Court  decide  the  question  of  the  pro- 
ceeds in  the  absence  of  the  other  partners  ? 
Would  not  Pollok  have  a  right  to  file  a 
bill  against  Rankin,  Gilmour  &  Co.  for  an 
account  of  the  proceeds  ?  Sharp  v.  Taylor 
was  not  applicable. 

June  6. — ^WiGRAM,  V.C. — In  this  case, 
the  plaintiff  claim  a  lien  on  a  ship,  and 
the  sole  registered  owner  of  it  (John 
Pollok)  is  out  of  the  jurisdiction  of  the 
Court.  Supposing  the  ship  to  have  been 
sold,  then  the  plaintiffs  claim  a  lien  on 
the  proceeds  of  the  sale  of  the  ship.  It 
appeared  to  me  at  the  hearing,  supposing 
the  ship  to  be  unsold,  which  the  bill  repre- 
sents was  the  case  at  the  time  the  bill  was 
filed,  that  I  could  not  proceed  in  the 
absence  of  John  Pollok,  who  was  out  of  the 
jurisdiction ;  and  after  consideration  I  am 
satisfied  that  this  is  the  inevitable  conclu- 
sion to  which  I  must  come.  Assuming 
that  the  plaintiffs  were  creditors  on  the 
Rankins'  firm,  and  also  that  they  would  be 
entitled  to  have  the  ship  sold,  it  appeared 
to  me  that  if  I  ascertained  their  right  to 
the  debt  and  to  have  the  ship  sold,  I 
could  not  go  on  to  enforce  the  decree  in 
the  absence  of  John  Pollok.  Since  I  gave 
my  opinion  and  ordered  the  cause  to  stand 
over  to  make  John  Pollok  a  party,  or 
that  reasons  might  be  stated  why  he  should 
not  be  made  a  party,  it  has  been  suggested 


that  I  might  at  all  events  direct  an  ii 
as  to  what  has  become  of  the  ship,  i 
if  it  appeared  that  the  ship  ha^  bee 
and  the  proceeds  of  the   sale  had 
into  the  hands  of  Rankin,  Gilmour 
I  might  proceed  to  apply  those  asa 
pay  die  plaintiffs'  debt  in  the  abaei 
Pollok,  Robert  Rankin  being  a  p 
in  the  firm  of  which  the  plaintiffs  cli 
be  creditors.     I  do  not  mean  te  gii 
opinion  adverse  to  that  view  of  the 
I  might  so  deal  with  the  case  if  I  k 
parties  here.     The  way  the  case  sta 
this :  the  bill  does  not  represent  ths 
ship  has  been  sold,  but  only  suggest 
if  it  has   been  sold    the   proceeds 
to  be  brought  into   court.     What 
now  asked  to  do,  is  to  direct  an  ii 
which,   if  answered  in   one  way, 
enable  the  Court  to  proceed;  but 
swered  in  the  other  way,  would  Ica^ 
case  in  precisely  the  difficulty  it  stc 
at  the  hearing  of  the  cause.     Now,  ] 
invariably  acted  on  the  rule  not  to  diz 
inquiry  of  a  speculative  kind  mere 
the  purpose  of  avoiding  a  difficulty 
could   only  be   avoided  by   one  w 
answering  the  question.     Unless  the 
tiffs  know  the  ship  has  been  sold,  i 
they  will  waive  all  interest  in  it  Ii 
unsold,  so  as  to  avoid  every  diffica 
appears  to   me  I  cannot  alter  the 
made. 

The  Solicitor  General^  on  behalf  < 
plaintiffs,  consented  to  waive  all  in 
in  the  ship  if  unsold,  and  to  take  the 
without  prejudice  to  any  question 
might  arise  in  the  cause. 

It  was,  therefore,  ordered  to  be  refei 
the  Master  to  inquire  and  state  wheti 
not  the  ship  had  been  sold,  and  if  sol 
whom  and  when,  and  for  what  sum  of  m 
and  whether  the  proceeds  of  such  sale  < 
and  what  part  thereof  had  been  re< 
by  or  applied  on  account  of  or  for  thi 
of  Robert  Rankin  &  Co.,  and  Ri 
Gilmour  and  Co.  or  either  of  such  i 
with  liberty  for  the  Master  to  stat 
circumstances  specially ;  parties  to  pr 
all  deeds,  &c.  on  oath,  and  to  be  exai 
on  interrogatories ;  further  direction 
costs  reserved ;  liberty  to  apply  ;  dec 
be  without  prejudice. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


323 


The   Master  reported    on    the  9th  of 

August  1849,  that  he  found  hy  the  admis* 

sion  of  aU  parties  that  the  Miracle   was 

sold  on   the  28th   of  Fehruary  1843  hy 

the  firm  of  Rankin,  Gilmour  &  Co.  under 

the  power  of  attorney  from  John  Pollok, 

for  d,000/.  and  that  Uiey  had  received  that 

sum  on  account  of  and  had  accounted  for 

it   (less  120/.  for  commission)  to  the  firm 

of  Robert  Rankin  &  Co. 

Jan.  12. — ^The  cause  came  on  for  further 
directions. 

27^  Solicitor  General  and  Mr.  Cairns^ 
for  the  plaintifis. 

Mr.  Wood  and  Mr.  TUlotson^  for  the 
defendant,  Robert  Rankin  (17)- 

Jan.  30. — WioRAM,  V.C.  delivered  the 

following  judgment. — ^The  case  has  been 

l^efore  me  on  several  occasions   with  re- 

^>ect  to  the  interest  of  the  plaintiffs  in 

^e  barque  Miracle^  or  in  the  proceeds  of 

^he  sale  of  it.     If  the  owner  of  a  ship, 

Iseing    indebted,  gives   to  his    creditor  a 

fMfwer  of  attorney  to  sell  and  transfer  the 

^hip,  to  receive  the  proceeds,  and  apply 

^hexn  in  payment  of  his  debts,  and  if  the 

^hip   is  sold  and  transferred   under  the 

^K>wer,   I  see    no    reason  arising  out  of 

tJie  policy  of  the  Ship  Registry  Act  why 

tiie  creditor  should  not  be  allowed  to  claun 

^he  purchase-money  in  the  hands  of  the 

X>urchaser.    And  in  the  like  manner,  if  the 

^^wner  of  a  ship   should  agree  with  his 

^mreditor  that  if  he,  the  owner,  shoidd  sell 

'^he  ship  while  the  debt  was  unpaid,  he 

"%vould  give  the  creditor  notice  of  the  sale, 

^md   allow  him   to  receive  the  purchase- 

^noney,  and  if  the  owner  of  the  ship  should 

^ell  her,  I  see  no  reason  why  the  creditor 

should  not  be  allowed  to  enforce  the  lien 

^Lgainst  the  purchase-money  for  the  ship  in 

'^he  hands  of  the  purchaser.     In  the  cases 

supposed,  the  Court  cannot  be  called  on  to 

^recognize  in  the  creditor:  any  interest  in 

'^he  ship  itself.     Without  saying  whether 

I  am  right  or  not  in  the  above  suggestion 

^  will,  for  the  present,  assume  that  I  am 

^ight.     The  consequence  will  be  that  after 

tihe  registry  of  the  Miracle  in  the  names 

of  Crane  &  M'Orath  the  plaintiffs  might 

(17)  The  gfcster  part  of  tht  argument  at  this 
itagi^  of  the  proceedings  was  hearid  by  the  Vice 
Chancellor  in  His  Honoar's  private  room. 


have  claimed  a  lien  on  such  parts,  if  any» 
of  the  purchase-money  remaining  in  the 
hands  of  Crane  &  M'Grath  as  would  be 
payable  by  them  to  the  Mackays.  It  would 
not  be  so  in  fact,  because  they  claim  an 
antecedent  debt  or  bill  of  exchange.  I 
mean  that  it  would  be  so  in  principle.  But 
this  will  not  be  sufficient  for  the  plaintiff* 
purpose.  Crane  &  M'Ch^th  are  not 
before  the  Court,  and  the  plaintiffs  have  to 
establish  that  the  lien  which,  by  the  hypo- 
thesis they  might  have  enforced  against  the 
purchase-money  in  the  hands  of  Crane  & 
M*Grath  may  idso  be  enforced  against  the 
purchase -money  in  the  hands  of  John 
Pollok,  and,  through  him,  in  the  hands  of 
the  Rankins,  who  are  parties  to  this  suit. 
This  branch  of  the  plaintiffii'  argument 
must  be  noticed  in  detail,  and  I  shall 
begin  by  assuming  that  the  sale  and  trans- 
fer  of  the  Miracle  by  Crane  &  M'Grath 
to  John  Pollok  was  a  bond  fide  sale,  and 
that  John  Pollok  had  no  notice  of  the 
plaintiffs'  interest  or  claim  in  the  proceeds 
of  the  sale  of  the  Miracle.  In  this  view 
of  the  case  it  cannot  be,  I  think,  contended 
with  effect  that  the  plaintiffs  could  have 
any  lawful  claim  against  Pollok  or  the 
Rankins,  who  are  parties  to  the  suit  in 
respect  of  the  proceeds  of  the  sale  of  the 
Miracle. 

The  next  supposition  I  shall  make  is 
that  the  sale  and  transfer  of  the  Miracle  by 
Crane  &  M'Grath  to  Pollok  was  a  bond 
fide  sale,  except  that  John  Pollok  had 
notice  of  the  transactions  between  the 
Mackays  and  the  plaintiffs,  and  of  the 
plaintiffs*  claim  (founded  on  those  trans- 
actions) on  the  proceeds  of  the  sale  of  the 
Miracle  in  the  hands  of  Crane  &  M*GTath.. 
In  this  case  also,  as  in  the  last  case, 
it  cannot,  I  think,  be  contended  with 
effect  that  the  plaintiffs  could  have  any 
lawful  claim  against  John  Pollok  or  the 
Rankins,  who  are  parties  to  the  suit  in 
respect  of  the  proceeds  of  the  sale  of  the 
Miracle. 

The  distinction  between  the  two  cases 
must  depend  entirely  on  John  PoUok's 
notice,  which,  in  my  judgment,  will  not 
alter  the  case.  In  equity  notice  affects  a 
legal  right  only  where  the  legal  right  of 
one  party  has  deprived  another  of  some 
right  which  he  otherwise  would  have  had ; 
but  that  is  not  the  case  here.     Crane  & 
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Ifl  "Gisdi  (hj  the  supposition)  acquired  an 
absohrtr  title  to  the  Miracle  hy  the  registry 
of  it  in  their  names.  The  plaintiffs*  equity, 
if  aar,  attached  on  the  purchase-money 
usdjy  and  not  on  the  ship.  Pollok 
betaune  the  owner  of  the  ship,  hut  did  not 
iMicb  the  purchase-money  in  the  hands  of 
Crane  &  M'Crrath.  The  argument  there- 
fore for  the  plaintiffs  must  he,  that  their 
equity  would  extend  to  Pollok*s  purchase- 
money  as  well  as  to  that  of  Crane  & 
M^Orath,  for  they  can  have  no  hetter 
ground  for  attaching  the  ship  in  his  hands 
than  in  the  hands  of  Crane  &  M^Grath. 
Now,  it  is  impossible  to  contend  that  the 
plaintiffs  not  having  any  equity  as  against 
the  ship  in  the  hands  of  Crane  &  M'Grath 
or  of  Pollok,  can  have  any  equity  as 
against  Pollok 's  purchase-money.  In  &ct, 
Pollok  in  taking  the  ship  has  taken  that 
in  which  the  plaintiffs  have  no  interest. 
The  difficulty  in  the  plaintiffs*  way  to 
obtain  relief  against  Pollok  in  either  of 
the  above  hypotheses  was,  T  suspect  felt,  by 
the  counsel  who  drew  the  bill,  for  it  con- 
tains charges  framed  with  great  care  and 
accuracy,  for  the  purpose  of  shewing  that 
the  purchase  of  Crane  &  M*Grath,  and 
that  by  Pollok  from  them,  were  the  result 
of  a  single  scheme  of  fraud  concocted  by 
the  Mackays,  Crane,  M*Grath  and  Pollok, 
for  the  purpose  of  defrauding  the  plaintiffs. 
The  effect  of  these  charges,  if  established, 
would  or  might  be  to  place  Pollok  in  the 
situation  in  which,  by  the  above  hypothesis, 
Crane  &  M*Grath  stand  with  respect  to 
the  purchase-money ;  and  as  the  Miracle 
lias  since  been  sold  by  Pollok,  and  the 
purchase-money  is  in  the  hands  of  the 
Hankins,  who  are  parties  to  the  cause,  the 
plain  tiffii  have  claimed  a  right  to  attach  it 
in  their  hands. 

l*lie  first  question  to  be  considered  is, 
whether  the  imputed  scheme  of  fraud  is 
made  out.  To  this  I  think  the  answer 
must  be  in  the  negative.  Crane  and 
M'Grath  and  John  Pollok  are  not  par- 
ties to  the  suit.  The  Rankins,  against 
whom  the  relief  is  sought,  deny  the  impu- 
tation. According  to  the  evidence,  the 
proposal  to  sell  the  Miracle  to  Crane  & 
M*Grath  originated  with  the  Mackays. 
The  Miracle  was  registered  in  the  names 
of  Crane  &  M'Grath,  and  they  endeavoured 
to  raise  money  upon  it  from  one  Wiggins, 


and  it  was  not  until  Wiggins  had  refused  to 
advance  money  that  ^e  application  was 
made  to  Pollok.  At  all  events,  the  onus 
of  proving  the  imputed  fraud  lies  upon  the 
plaintifls,  and  they  have  not  proved  it. 
Notice  to  Pollok  of  the  plaintiffs'  claim,  if 
such  notice  were  proved,  would  not,  as  I 
have  already  said,  affect  this  question.  The 
bill,  I  think,  must  fail  so  for  as  it  respects 
the  ship  and  the  proceeds  of  the  sale  of  it. 

Next,  as  to  the  cargo.  At  the  time 
when  the  cargo  arrived  in  this  country  the 
plaintiffs  were  creditors  of  the  Mackays  to 
an  amount  exceeding  14,000/.,  and  under 
the  agreement  of  the  preceding  month  of 
February  it  is  impossible  to  deny  that 
the  plaintiffs  were  entitled  to  have  the 
cargo  consigned  to  them.  This  is  inde- 
pendent of  ti^e  question,  whether  advances 
to  some  amount  were  not  made  by  the 
plaintiffs  upon  the  security  of  the  specific 
cargo,  which,  according  to  the  evidence 
before  me,  must  I  think  be  taken  to  have 
been  the  case.  But  the  question  at  law 
will,  I  think,  be  the  same  whether  the 
balance  due  to  the  plaintifb  was  in  fiu^t 
made  up  in  part  of  the  advances  on  this 
cargo  or  was  advanced  generally  under  the 
agreement  of  the  16th  of  February  1841. 
The  question  is,  whether  the  property  in 
the  cargo  did  not  vest  in  the  plainti£b 
under  the  bill  of  lading  of  the  31st  of  July 
1841  and  the  documents  which  accom- 
panied it,  so  as  to  deprive  the  Mackays  of 
the  power  to  alter  the  destination  of  the 
cargo.  This  is  purely  a  question  of  law, 
but  it  arises  in  a  suit  in  which  this  Court 
has  undoubted  jurisdiction  to  decide.  I 
am  prepared  to  give  my  opinion  upon  this 
point ;  but  if  either  party  desires  ^e  case 
to  be  decided  at  law  rather  than  that  I 
should  decide  it  adversely  against  such 
party,  I  will  put  the  case  in  a  train  for 
legal  adjudication. 

If  the  second  question  goes  to  law,  the 
question  of  the  freight,  as  to  which  I  am 
not  free  from  doubt,  may  be  tried  in  the 
same  proceeding  (18). 


(18)  Feb.  7.  The  bill,  so  fiur  as  it  related  to  the 
ship,  WAS  ordered  to  be  dismissed,  with  costs,  but 
not  to  be  taxed  until  further  order,  and  the  defen- 
dant Rankin  elected  to  try  the  questions  of  the 
plaintiffs'  claim  on  the  cargo  and  freight  by  an 
action  at  law  on  certain  admissions. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


229 


M.R. 

1849. 

Nov.  23; 

T\^    ^    e    A  V   o     ^     SALOMONS  V,  LAINO. 

Dec.  4,  5, 6, 7f  8. 

1850. 

Jan.  12. 

RaOwatf  Company— Capital^Dividends, 
AppUcatian  of- — Demurrer. 

Pipe  railway  companies  were  amalgamated 
by  act  of  parliament^  under  which  the 
ammlyawuUed  company  became  entitled  to 
2,033  ahare$  in  the  Direct  L,  and  P.  RaiU 
way  Company.  The  amalgamated  company 
mihMequenily  subscribed  for  and  obtained 
other  shares  in  the  Direct  L.  and  P.  Rail" 
way  Company t  which  were  taken  in  the 
nmnes  of  three  of  the  directors  of  the  amaU 

jamated  company.  The  directors  of.  this 
company 9  in  concert  with  the  directors  of  the 
Direct  L.  and  P.  Railway  Company,  after- 
wards formed  a  plan  for  the  purcJiase  of  a 

ymfion  of  the  line  of  the  Direct  L.  and  P. 
Railway  Company^  the  remainder  of  which 
hadf  ms  aUegedf  been  abandoned.  Upon 
demurrer  for  want  of  equity  and  for  mul- 
UfarimunesSf — Held,  that  railway  compa- 
nies are  bound  to  apply  the  monies  authorized 
to  be  raised  by  act  of  parliament  for  the 

jfmposes  directed  by  the  act,  and  that  after 
ssttimy  apart  sufficient  to  meet  contingencies^ 
the  smrplms  may  be  divided  among  the  share- 
holden ;  that  dividends  belonging  to  share- 
holders may  be  applied  by  them  severally, 
but  that  neither  the  company  nor  any 
assemblaye  of  shareholders  have  any  right 
is  dispose  of  the  portion  of  any  sJiareholder  in 

general  dividends  without  his  consent ;  that 
any  dealing  with  the  capital  of  the  company 
not  authorized  by  the  act  of  parliament  is 
Uleyalf  amd  relief  may  be  given  in  this  court ; 
that  a  company  having  lawfully  obtained 
ihares  in  another  company  forms  no  reason 
why  such  company  should  purchase  other 
thares  in  the  same  company,  and  divert  the 
of  the  company  from  the  purposes  for 
which  they  were  raised,  for  the  support  of 
another  company,  and  the  demurrerfor  want 
of  equity  was  overruled. 

Held,  also,  that  the  allegations  in  the  bill 
relaiiny  to  the  purchase  of  that  part  of  the 
Direct  L.  4*  ^^  Railway  which  passed  from 
E,  to  L.  and  the  purchase  of  the  shares  in 
the  Direct  L.  and  P.  Railway  Company 
were  disOnet,  and  that  no  relief  could  be 
New  Sbeim»  XIX.-— Chanc. 


given  upon  the  two  transactions  in  one  bill, 
and  the  demurrer  for  multifariousness  was 
allowed,  and  leave  given  to  amend  the  biU. 

This  bill  was  filed  by  David  Salomons, 
on  bebalf  of  himself  and  all  other  proprie-!* 
tors  of  shares  in  the  London,  Brighton  and 
South  Coast  Railway  Company,  against 
Samuel  Laing,  Leo  Schuster,  William, 
Cash,  since  deceased,  Charles  Sedgfield 
Crowley,  Edward  Crowley,  Greorge  Fre- 
derick Hotham,  John  Lawrie,  since  de- 
ceased, John  Nix,  James  Wishaw,  the 
London,  Brighton  and  South  Coast  Rail- 
way Company,  William  Arthur  Wilkinson 
and  the  Direct  London  and  Portsmouth 
Railway  Company.  The  bill  stated  that 
an  act,  5  &  6  Will.  4.  c.  x.,  was  passed 
for  making  a  railway  from  Croydon  to  join 
the  London  and  Greenwich  Railway,  to  be 
called  the  London  and  Croydon  Railway 
Company,  under  which  they  were  autho- 
rized to  raise  money  to  carry  out  the 
powers  given  to  them  by  that  and  also  by 
other  acts  of  parliament  relating  to  the 
company. 

That  an  act  was  passed  7  &  8  Vict, 
c.  xcii.  for  making  a  railway  from  the 
London  and  Croydon  Railway  at  Croy- 
don to  Epsom,  to  be  called  the  Croydon 
and  Epsom  Railway  Company,  under  which 
they  were  authorized  to  raise  money  for 
the  purposes  of  the  undertaking. 

By  another  act,  7  &  8  Vict.  c.  xcvii.,the 
London  and  Croydon  Railway  Company 
purchased  the  Croydon  and  Epsom  Rail- 
way, which,  with  all  the  rights,  powers 
and  privileges  of  the  company,  was  trans- 
ferred to  the  London  and  Croydon  Railway 
Company. 

That  an  act,  7  Will.  4.  &  1  Vict, 
c.  cxix.,  was  passed  for  making  a  railway 
from  the  London  and  Croydon  Railway  to 
Brighton,  with  branches  to  Shoreham, 
Newhaven  and  Lewes,  to  be  called  the 
London  and  Brighton  Railway  Company, 
and  they  were  authorized  to  raise  money  for 
the  purpose  of  the  undertaking. 

That  an  act,  8  &  9  Vict.  c.  cxiii.,  was 
passed  for  making  a  branch  railway  from 
the  London  and  Brighton  Railway  to  or 
near  to  the  town  of  Horsham  in  the  county 
of  Sussex,  which  the  London  and  Brighton 
Railway  Company  were  empowered  to  make 
and  maintain. 
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iFii^iuon  and  Chichester  Railway  Com- 
•ojiy.  and  they  were  empowered  to  raise 
nonev  and  make  and  maintain  the  railway. 
That  an  act,  9  &  10  Vict.  c.  cclxxxiii., 
was  passed  to  consolidate  and  unite  the 
London  and  Brighton  and  the  London  and 
Croydon  Railway  Companies,  and  the  un- 
dertakings belonging  to  them.  And  after 
reciting  the  above  stated  acts,  and  reciting 
that  the  London  and  Brighton  Railway 
Company  had  purchased  the  Brighton  and 
Chichester  Railway,  and  all  the  powers  and 
privileges  given  to  the  company ;  and  after 
reciting  that  it  would  be  advantageous  to 
the  public  and  also  to  the  proprietors  and 
shareholders  of  the  several  railway  com- 
panies above  mentioned  if  the  several 
undertakings  authorized  by  the  several 
al>ove-mentioned  acts  were  consolidated, 
and  if  the  said  several  companies  interested 
in  the  same  were  incorporated  into  one 
company ;  the  bill  stated  the  1st,  2nd, 
4th,  5th,  6th,  22nd,  23rd,  24th,  26th,  Slst, 
36th,  37th,  and  38th  sections  of  the  act 
which  incorporated  the  several  companies, 
by  the  name  of  the  London,  Brighton  and 
South  Coast  Railway.  It  also  stated  that 
the  plaintiff  was  the  holder  of  divers  shares 
in  the  several  undertakings,  which  he  had 
exchangtul  for  forty-eight  shares  in  the 
consolidated  lines,  and  that  he  had  pur- 
chased 100  other  shares  in  the  company. 

The  bill  then  stated  the  act,  9  &•  10  Vict, 
c.  Ixxxiii.,  for  making  a  railway  from  the 
Ooydon  and  Epsom  Railway  at  Epsom 
to  the  town  of  Portsmouth,  to  be  called 
**  The  Direct  London  and  Portsmouth 
Railway  ;'*  and  after  reciting  that  public 
benefits  would  arise  from  making  the  rail- 
way, the  bill  stated  the  1st,  2nd,  3rd,  4th, 
Tith,  6th,  7th,  9th,  15t]i,  16th,  20th,  2l8t, 
23rd,  26th,  27th,  52nd,  and  53rd  sections 
of  the  act. 

The  bill  also  contained  many  other 
statements,  allegations,  and  charges,  which, 
with  the  arguments  at  the  hearing,  are 
sufficiently  stated  or  referred  to  in  the 
judgment. 

Mr,  Roundell  Palmer  and   Afr.  W,  J, 

ISorill,  for  S.  Laing  and  others,  and  for 
the  London,  Brighton  and  South  Coast 
Railway  Company,  in  support  of  the 
demurrer,  cited — 

Foss  v.  I/arboiilc,  2  Hare,  461,  497. 
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calls  upon  the  4,000  shares  and  G77  shares 
in  the  Direct  London  and  Portsmouth 
Railway  Company  ;  and  the  bill  prays  for 
payment  of  the  costs  by  the  directors  and 
the  companies  who  are  defendants,  and 
for  further  relief. 

To  this  bill  two  demurrers  for  multi* 
^Buriousness  and  for  want  of  equity  have 
been  put  in,  one  by  the  defendants,  Samuel 
Laing,  Leo  Schuster,  William  Cash,  Charles 
Sedgfield  Crowley,  Edward  Crowley, 
George  Frederick  Hotham,  John  Lawrie, 
John  Nix,  and  James  Wishaw,  and  the 
London,  Brighton  and  South  Coast  Rail- 
way Company  ;  and  the  other  demurrer, 
by  William  Arthur  Wilkinson  and  the 
IMrect  London  and  Portsmouth  Railway 
Company.  The  bill,  though  in  a  prolix 
and  complicated  form,  states  to  the  effect 
that,  in  the  year  1846,  there  were  five  several 
railway  companies  known  by  the  respec- 
tive names  of  **  The  London  and  Croydon 
Railway  Company,"  "  The  Croydon  and 
Epsom  Railway  Company,"  "  The  London 
and  Brighton  Railway  Company,"  "  The 
Brighton,  Lewes  and  Hastings  Railway 
Company,"  and  "  The  Brighton  and  Chi- 
chester Railway  Company,"  and  also 
another  railway  company,  called  '*  The 
Direct  London  and  Portsmouth  Railway 
Company."  That  2,033  shares  in  the 
Direct  London  and  Portsmouth  Railway 
Company  had  become  vested  in  Wil- 
liam Arthur  Wilkinson,  Benjamin  Baines, 
and  John  Lawrie  in  trust  for  the  London 
and  Croydon  Railway  Company ;  and 
by  the  9  &  10  Vict.  c.  cclxxxiii.  intituled 
"An  Act  to  consolidate  and  unite  the 
London  and  Brighton  and  the  London 
and  Croydon  Railway  Companies,  and 
the  undertakings  belonging  to  them," 
it  was  enacted,  that  the  several  com- 
panies therein  mentioned  should  be  dis- 
solved, and  that  the  several  powers 
vested  in  them  should  be  given  to  the 
company  thereby  incorporated,  and  that  the 
several  persons  and  corporations  who,  before 
the  passing  of  the  act,  were  proprietors  of 
shares  in  the  capital  or  joint  stock  of  the 
dissolved  companies  should  be  united  into 
a  company  for  the  purpose  of  making, 
completing,  and  maintaining  the  railway, 
roads  and  works  authorized  to  be  made 
by  and  for  the  dissolved  companies  under 
the   authorities  vested  in  them,  and  for 


those  purposes  should  be  incorporated 
by  the  name  of  '*  The  London,  Brighton 
and  South  Coast  Railway,"  and  the  rail- 
way and  appurtenances  belonging  to  the 
dissolved  companies,  and  also  all  mo- 
nies, stocks,  shares,  securities,  and  books 
to  which  tiie  dissolved  companies  were 
entitled  were  to  become  vested  in  the 
company  thereby  incorporated;  and  the 
act  contained  various  enactments  respect- 
ing the  capital  and  stock  of  the  company 
thereby  incorporated,  and  the  shares  therein. 

The  plaintiff  in  this  cause  was,  under  the 
provisions  of  the  act,  entitled  to  forty-eight 
shares  in  the  new  company  called  the 
London,  Brighton  and  South  Coast  Raflway 
Company,  and  he  afterwards  pnrefassed 
100  other  shares  therein.  It  is  not  dis- 
puted by  this  bill,  but  that  under  the 
provisions  of  the  act  the  2,033  shares 
in  the  Direct  London  and  Portsmouth 
Railway  Company,  which  were  vested  in 
Messrs.  Wilkinson,  Baines  and  Lawrie, 
in  trust  for  the  London  and  Croydon  Rail- 
way Company,  became  the  property  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company ;  but  it  is  alleged  that  the 
bill  for  incorporating  the  London,  Brighton 
and  South  Coast  Railway  Company  con- 
tained no  power  authorizing  the  company 
directly  or  indirectly  to  subscribe  for,  orpur- 
chase  any  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  or  to  apply 
their  funds  or  capital  for  any  such  purpose, 
and  none  of  the  dissolved  companies  had 
any  such  power.  The  bill  alleges  that 
Samuel  Laing,  the  chairman,  Leo  Schuster, 
the  deputy  chairman,  William  Cash,  Charles 
Sedgfield  Crowley,  Edward  Crowley, 
George  Frederick  Hotham,  John  Lawrie, 
John  Nix  and  James  Wishaw  were  direct<»8 
of  the  London,  Brighton  and  South  Coast 
Railway  Company  ;  and  that  the  same 
Samuel  Laing,  Charles  Sedgfield  Crowley, 
Edward  Crowley,  George  FrederidL  Hot- 
ham, John  Lawrie,  John  Nix  and  Leo 
Schuster  were  also  directora  of  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany. 

The  bill  then  states  that  before  the 
Direct  London  and  Portsmouth  Railway 
Company  could  put  in  force  the  compul- 
sory powers  for  taking  land  for  the  purpose 
of  their  railway,  it  was  necessary  that  a 
sum  of  1,450,000/.,  the  estimated  expense. 
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r.itj^hivti  «ui<i  South  Coast  RaOway  Com- 
i>.iiiy,  Hid  thiit  accordingly  677  additional 
.hau-i*  ill  the  Direct  London  and  Ports- 
niouiU  Uailwuy  Company,  were,  in  pur- 
••  II. uui>  of  Much  agreement  of  the  London, 
llii^htou  luid  Houth  Coast  Railway  Com- 
IMiiyi  purchased  by  Messrs.  Schuster, 
(*uiwlt)y  and  Hotham,  or  some  other  of  the 
lUlvuiUiaU,  and  the  sum  of  2,538i.  15s. 
^van  \mni  as  purchase-money  or  deposit- 
Miiiiuty  out  of  the  funds  of  the  London, 
Hiitfhtou  and  South  Coast  Railway  Com- 
pany # 

This  bill  alleges  that  these  transactions 
ivi»r4(,  Mid  w§^e  known  to  be  illegal,  and 
Miai  M  allAfupt  was  made  to  procure  par- 
UMtttt9$iMr¥  moctkm  for  the  same,  but  that 
Mf^  Mil  bfMtgfct  in  for  that  purpose  was 
lUfff^ff  ^^9$i*  The  bfll  then  proceeds  to 
sl#M  Um  tW  l>irect  London  and  Ports- 
fH^/Hf%  fUdiwuy  C^impany  being  unable  to 
t^m*y^*^  UMTir  whole  line  had  resolved 
M/  J^ft^^m  tiMr  greatest  jpordon  of  it,  and 
^  A^mi^^^d^  mAy  about  four  miles  of  it, 
hmh^%^,  tiMA  i^art  fr^rni  Epsom  to  Leather- 
MVf ;  mA  duiii  itn  the  purpose  of  enabling 
fMVM.^  «//  Kftm\fiidjn  irren  that  part  of  it  fur- 
^A^/  ^m^^Mh^fjs  was  required,  and  that  it  was 
k^/AA4  i^mktcH  the  two  companies,  or  their 
4^AAfjHt,  cImA  lAifn  Jxmdon,  Brighton  and 
J^<,AVi^  ^>/(iis(  li«il  way  Company  should,  out 
f4  <Xm^  Uuid^f  SAipply  the  Direct  London  and 
ti^^XkU^j^ik  HUilway  Company  with  pecu- 
As»»KX  mm^M:k  for  the  purpose,  and  should 
4iAA/<yiduu^  y  firsy  th«m  20,000/.  by  way  of 
rjU^  is  «aij*4  compensation  for  preliminary 
M«4  ytuihuikmtiury  expenses,  and  that  an 
i^yy^MMi^M  (/>  thii  Direct  London  and 
lf4/fittf^Mitk  lisilway  Company  should  be 
MMidfc  i//  luiftbotii^  the  London,  Brighton 
m4  liouth  Coast  Railway  Company  to 
y^fAhum  the  four  miles  of  railway  from 
f'/l^/iii  to  J>eatherhead  for  50,000/.,  in- 
iiiuiiug  this  WfifM.  which  was  to  be  paid 
iu  any  event,  and  that  in  the  mean  time, 
md  UAtii  iNurliamentary  authority  could 
Ik  ^htMifkbif  the  London,  Brighton  and 
lM4b  iUmMi  Railway  Company  should 
yifink  the  line  intended  to  be  purchased  as 
ii'  it  were  tlieir  own. 

'Ihe  bill  then  states  at  great,  and  as  it 
4wpean(  to  me  at  very  unnecessary,  length 
the  i>roceedings  in  this  court  in  the  cause 
vf  iMitn  v«  Wilkinion,  a  report  made  to 
ij^  Muueiihi^  of  the    Direct  London   and 


Portsmouth  RaOway  Company,  together 
with  an  address  or  speech  of  Mr.  Wilkin- 
son at  a  meeting  of  the  London,  Brighton 
and  South  Coast  Railway  Company,  and 
an  explanation  or  speech  of  Mr.  Lamg,  all 
I  presume  inserted  in  the  bill  for  the  pur- 
pose of  shewing  negotiations  between  the 
companies  for  the  purpose  of  completing, 
or  obtaining  authority  for  completing,  the 
purchase  by  the  London,  Brighton  and 
South  Coast  Railway  Company  of  the 
portion  of  the  line  hot  abandoned  by  the 
Direct  London  and  Portsmouth  Railway 
Company  for  50,000/.,  including  the 
20,000/.,  which  in  one  place  is  called  the 
premium* 

It  then  states  that  the  defendants,  the 
present  directors  of  the  London,  Brighton 
and  South  Coast  Railway  Company  have 
already  paid  out  of  the  fiinds  of  the  Lon- 
don, Brighton  and  South  Coast  Railway 
Company  some  portion  of  the  20,000/.,  and 
intend  to  pay  a  further  sum  to  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany on  account  thereof. 

It  was  argued,  for  the  demurrer,  that  the 
relief  prayed  for  by  the  bill  is  to  be  divided 
into  two  parts,  which  are  quite  distinct,  one 
in  respect  of  Uie  shares  in  the  Direct  Lon- 
don and  Portsmouth  Railway  Company, 
purchased  out  of  the  funds  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, and  the  other  in  respect  of  the  agree- 
ment alleged  to  have  been  made  by  the 
South  Coast  Railway  Company  widi  the 
Direct  London  and  Portsmoutii  Railway 
Company,  for  the  purchase  of  their  line 
from  Epsom  to  Leatherhead. 

It  was  argued  that,  in  respect  of  the 
2,033  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  which  be- 
came vested  in  the  London,  Brighton  and 
South  Coast  Railway  Company  by  the  act 
of  parliament  which  incorporated  them, 
and  which  has  been  called  the  Amalgama^ 
Uon  Act,  the  London,  Brighton  and  South 
Coast  Railway  Company  became  entitled 
to  an  interest  in  the  affairs  and  concerns  of 
the  Direct  London  and  Portsmouth  Rail- 
way Company,  and  for  the  purpose  of  pro- 
tecting that  interest  they  were  entitled  to 
enlarge  it  if  they  thought  fit,  and  thereby  or 
otherwise  to  apply  their  own  fUnds  in  pro- 
moting the  interests  of  the  Direct  London 
and  Portsmouth  Railway  Company,  and 
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Brighton  and  South  Coast  Railway 
pany,  and  that  accordingly  (577  f-  " 
shares  in  the  Direct  London    ■ 
mouth  Railway  Compjiny,  wt  :«•, 
suance  of  such  agrccnunt  of  tl..    ' 
Brighton  and  South  Const  Kai: 
pany,    purchased    by    Mtssfn. 
Crowley  and  Ilothani,  nrson.i 
defendants,  and  the  sum  mi 
was  paid  as  purcliaso-ni"))'. 
money  out  of  tlu*   1'uihN   . 
Brighton  and  Soutii  (  <».> 
pany. 

The  bill  nMvvris  tl 
were,  and  wen*  ki!.. 
that  an  attempt  v.*  'n 
liamentary  san«  '* 
the  bill  broil !_' 
thrown  out. 
state  that  t; 
mouth  R.ii: 
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^ya*""  Stnirs 

nn   as   cntif.-.  I    -..-    :'.k*   n  - 
Ji  the  e<trito.   :>.--    tfstalcT 
.    .!tnout  anv  nex:-  :'-kin. 
-iringof  the  caur?-.-  btJore  the 
i-^'.-iior  of  England,  a  decree  was 
-.•mng  it  to  the  Master  to  take  the 
. .    ,.!  ants  in  an  administration  suit. 
-..iiL-  proving  insuf!ici(.nt  to  pay  all 
^  tcies  in  full,  by  the  order  on  further 
-•  :•-  "IS  it  was  ordered  that  the  legacies 
A. .  jbate  proportionally  if  necessary, 
le  of  the  legatees,  not  a  party  to  the 
-m:.  on  the  2nd  of  July   1849,  obtained 
,.t.u  petition  an  order  as  of  course  that 
•ft    jause  should  be  reheard  upon  furtber 
j.i-trctions.     The    petition   alleged   merely 
».  ::itf  ground  for  rehearing  certain  errors 
a  the  accounts  M'hich  had  been  allowed  by 
::ie  Master.     A  motion  was  now  made  on 
:he  [Kirt  of  the  plaintiff,  that  the  order  of 
;he  2nd  of  July  1 8i9  might  be  discharged, 
juul  that  the  petition  of  rehearing  might  be 
taken  off  the  file. 

Mr,  James  Parker  and  Mr,  Torriano,  in 
support  of  the  motion. — An  order  for  a 
rehearing,  Jis  of  course,  obtained  upon  the 
petition  of  a  person  who  is  not  a  party  to 
the  cause,  is  irregular ;  in  such  a  ease 
special  leave  of  the  Court  is  necessary — 
Uiriftnte  v.  Edwards  (1).  Errors  in  the 
accounts  allowed  by  the  Master  are  not 
gnmnds  for  a  rehearing  of  the  cause,  but 
nuitters  of  exception  to  the  report. 

Mr,  Maiins  and  Mr,  Roxburgh,  contra. 
— The  Attorney  General  had  no  interest 
in  checking  the  accounts  before  the  Master, 
as  the  assets  were  not  sufficient  to  pay  the 
legacies  in  full.  The  course  adopted  by 
the  petitioner  is  pointed  out  in  DanieWs 
Chanc,  Vrac,  vol.  2.  p.  1332,  and  is  sup- 
ported by  the  cases  of  Giffard  v.  Hort  (2) 
and  lirookjield  v,  Bradley  (3).  In  Gvi/nne 
V.  Kditards  the  petitioners  had  attended  the 
Master  on  the  taking  of  the  accoimts. 

The  Lord  Chancellor. — If  it  has  been 
decided  that  any  person  who  is  affected  by 
a  decree  may  have  the  cause  n»heard,  as 
of  course,  I  should  feel  myself  bound  by 
the  practice.     But  as  no  such  authority 

(1)9  Bcav.  28,  34 ;    s.  c.  15  Law  J.  Rep.  (n.s.) 
Chanc.  84. 

V2)  1  Sch.  &  Lef.  398. 
(3)  2  Sim.  &  S.  64. 
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M'Ghrath  (by  the  supposition)  acquired  an 
absolute  title  to  the  Miracle  by  the  registry 
of  it  in  their  names.  The  plaintiffs'  equity, 
if  any,  attached  on  the  purchase-money 
only,  and  not  on  the  ship.  Pollok 
became  the  owner  of  the  ship,  but  did  not 
touch  the  purchase-money  in  the  hands  of 
Crane  &  M'Grath.  The  argument  there- 
fore for  the  plaintiffs  must  be,  that  their 
equity  would  extend  to  Pollok*s  purchase- 
money  as  well  as  to  that  of  Crane  & 
M*Grath,  for  they  can  have  no  better 
ground  for  attaching  the  ship  in  his  hands 
than  in  the  hands  of  Crane  &  M'Grath. 
Now,  it  is  impossible  to  contend  that  the 
plaintiffi  not  having  any  equity  as  against 
the  ship  in  the  hands  of  Crane  &  M*Ghrath 
or  of  Pollok,  can  have  any  equity  as 
against  Pollok's  purchase-money.  In  fact, 
Pollok  in  taking  the  ship  has  taken  that 
in  which  the  plaintiffs  have  no  interest. 
The  difficulty  in  the  plaintiffs*  way  to 
obtain  relief  against  Pollok  in  either  of 
the  above  hypotheses  was,  I  suspect  felt,  by 
the  counsel  who  drew  the  bill,  for  it  con- 
tains charges  framed  with  great  care  and 
accuracy,  for  the  purpose  of  shewing  that 
the  purchase  of  Crane  &  M'Grath,  and 
that  by  Pollok  from  them,  were  the  result 
of  a  single  scheme  of  fraud  concocted  by 
the  Mackays,  Crane,  M*Grath  and  Pollok, 
for  the  purpose  of  defrauding  the  plaintiffs. 
The  effect  of  these  charges,  if  established, 
would  or  might  be  to  place  Pollok  in  the 
situation  in  which,  by  the  above  hypothesis. 
Crane  &  M*Grath  stand  with  respect  to 
the  purchase-money  ;  and  as  the  Miracle 
has  since  been  sold  by  Pollok,  and  the 
purchase-money  is  in  the  hands  of  the 
Rankins,  who  are  parties  to  the  cause,  the 
plaintiffs  have  claimed  a  right  to  attach  it 
in  their  hands. 

The  first  question  to  be  considered  is, 
whether  the  imputed  scheme  of  fraud  is 
made  out.  To  this  I  think  the  answer 
must  be  in  the  negative.  Crane  and 
M'Grath  and  John  Pollok  are  not  par- 
ties to  the  suit.  The  Rankins,  against 
whom  the  relief  is  sought,  deny  the  impu- 
tation. According  to  the  evidence,  the 
proposal  to  sell  the  Miracle  to  Crane  & 
M'Grath  originated  with  the  Mackays. 
The  Miracle  was  registered  in  the  names 
of  Crane  &  M*Grath,  and  they  endeavoured 
to  raise  money  upon  it  from  one  Wiggins, 


and  it  was  not  until  Wiggins  had  refused  to 
advance  money  that  the  application  was 
made  to  Pollok.  At  all  events,  the  onus 
of  proving  the  imputed  fraud  lies  upon  the 
plaintiffs,  and  they  have  not  proved  it. 
Notice  to  Pollok  of  the  plaintiffs'  claim,  if 
such  notice  were  proved,  would  not,  as  I 
have  already  said,  affect  this  question.  The 
bill,  I  think,  must  fail  so  far  as  it  respects 
the  ship  and  the  proceeds  of  the  sale  of  it. 

Next,  as  to  the  cargo.  At  the  time 
when  the  cargo  arrived  in  this  country  the 
plaintiffs  were  creditors  of  the  Mackays  to 
an  amount  exceeding  14,000^.,  and  under 
the  agreement  of  the  preceding  month  of 
February  it  is  impossible  to  deny  that 
the  plaintiffs  were  entitled  to  have  the 
cargo  consigned  to  them.  This  is  inde- 
pendent of  the  question,  whether  advances 
to  some  amount  were  not  made  by  the 
plaintiffs  upon  the  security  of  the  specific 
cargo,  which,  according  to  the  evidence 
before  me,  must  I  think  be  taken  to  have 
been  the  case.  But  the  question  at  law 
will,  I  think,  be  the  same  whether  the 
balance  due  to  the  plainti£&  was  in  fiict 
made  up  in  part  of  the  advances  on  this 
cargo  or  was  advanced  generally  under  the 
agreement  of  the  16th  of  February  1841. 
The  question  is,  whether  the  property  in 
the  cargo  did  not  vest  in  the  plaintifBi 
under  the  bill  of  lading  of  the  Slst  of  July 
1841  and  the  documents  which  accom- 
panied it,  so  as  to  deprive  the  Mackays  of 
the  power  to  alter  the  destination  of  the 
cargo.  This  is  purely  a  question  of  law, 
but  it  arises  in  a  suit  in  which  this  Court 
has  undoubted  jurisdiction  to  decide.  I 
am  prepared  to  give  my  opinion  upon  this 
point ;  but  if  ei^er  party  desires  the  case 
to  be  decided  at  law  rather  than  that  I 
should  decide  it  adversely  against  such 
party,  I  will  put  the  case  in  a  train  for 
legal  adjudication. 

If  the  second  question  goes  to  law,  the 
question  of  the  freight,  as  to  which  I  am 
not  free  from  doubt,  may  be  tried  in  the 
same  proceeding  (18). 


(18)  Feb.  7.  The  bill,  so  &r  as  it  related  to  the 
ship,  was  ordered  to  be  dismissed,  with  costs,  bat 
not  to  be  taxed  until  farther  order,  and  the  defen- 
dant Rankin  elected  to  try  the  qaestiona  of  the 
plaintifls*  claim  on  the  cargo  and  freight  by  an 
action  at  law  on  certain  admissions. 


ToL.  xnL] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


229 


M.R. 

1849. 
Nov.  28: 

Tk-.      A    ^   a  \   o     ^    SALOMONS  ».  LAINO. 

Dec  4,  5, 6, 7»  8. 

1850. 

Jan.  12. 

Railway  Company — Capital — Dividends^ 
^ppUcaiian  of — Demurrer. 

Fhe  raUmay  companies  were  amalgamated 
hy   act    of  parliament^    under  which    the 
dunaiyamaied  company  became   entitled  to 
2t038  shares  tn  the  Direct  L,  and  P,  Rail- 
way Company.     The  amalgamated  company 
^amhsequenUy  subscribed  for  and  obtained 
Hiker  shares  in  the  Direct  L.  and  P.  Rail- 
way  Company f   which  were   taken  in   the 
iNMMf  of  three  of  the  directors  of  the  amal- 
ifomaied  company.     The  directors  of.  this 
company  f  in  concert  with  the  directors  of  the 
Direct  L.  and  P.  Railway  Company^  after- 
wards  formed  a  plan  for  the  purchase  of  a 
jportion  of  the  Une  of  the  Direct  L.  and  P. 
Railway  Company^  the  remainder  of  which 
hadf   as  alleged,  been  abandoned.     Upon 
demurrer  for  want  of  equity  and  for  mtd- 
UfariousnesSf — Held,  that  railway  compa- 
nies are  bound  to  apply  the  monies  authorized 
io  he  raised  by  act  of  parliament  for  the 
purposes  directed  by  the  act,  and  that  after 
seUimg  apart  st^fficient  to  meet  contingencies  ^ 
the  smrplms  may  be  divided  among  the  share- 
holders ;  that  dividends  belonging  to  share- 
holders may  be  applied  by  them  severally, 
but    that    neither  the    company    nor    any 
assemblaye  of  shareholders  have  any  right 
is  dispose  of  the  portion  of  any  sJiareholder  in 
general  dividends  without  his  consent ;  that 
any  deeUny  with  the  capital  of  the  company 
not  authorized  by  the  act  of  parliament  is 
iUeyalf  and  relief  may  be  given  in  this  court; 
that  a  company  having  lawfully  obtained 
shares  in  another  company  forms  no  reason 
why  such  company  should  purchase  other 
shares  in  the  same  company,  and  divert  the 
funds  of  the  company  from  the  purposes  for 
which  they  were  raised,  for  the  support  of 
another  company,  and  the  demurrerfor  want 
of  equity  was  overruled. 

Held,  also,  that  the  allegations  in  the  bill 
relatiny  to  the  purchase  of  that  part  of  the 
Direct  L.  ^  P.  Railway  which  passed  from 
E.  to  L.  and  the  purchase  of  the  shares  in 
the  Direct  L.  and  P.  Railway  Company 
were  distinct,  and  that  no  relief  could  be 
New  Sbries,  XIX.— Chanc. 


given  upon  the  two  transactions  in  one  bill, 
and  the  demurrer  for  multifariousness  was 
allowed,  and  leave  given  to  amend  the  bill. 

This  bill  was  filed  by  David  Salomons, 
on  behalf  of  himself  and  all  other  proprie* 
tors  of  shares  in  the  London,  Brighton  and 
South  Coast  Railway  Company,  against 
Samuel  Laing,  Leo  Schuster,  William, 
Cash,  since  deceased,  Charles  Sedgfield 
Crowley,  Edward  Crowley,  George  Fre- 
derick Hotham,  John  Lawrie,  since  de- 
ceased, John  Nix,  James  Wishaw,  the 
London,  Brighton  and  South  Coast  Rail- 
way Company,  William  Arthur  Wilkinson 
and  the  Direct  London  and  Portsmouth 
Railway  Company.  The  bill  stated  that 
an  act,  5  &  6  Will.  4.  c.  x.,  was  passed 
for  making  a  railway  from  Croydon  to  join 
the  London  and  Greenwich  Railway,  to  be 
called  the  London  and  Croydon  Railway 
Company,  under  which  they  were  autho- 
rized to  raise  money  to  carry  out  the 
powers  given  to  them  by  that  and  also  by 
other  acts  of  parliament  relating  to  the 
company. 

That  an  act  was  passed  7  &  8  Vict, 
c.  xcii.  for  making  a  railway  from  the 
London  and  Croydon  Railway  at  Croy- 
don to  Epsom,  to  be  called  the  Croydon 
and  Epsom  Railway  Company,  under  which 
they  were  authorized  to  raise  money  for 
the  purposes  of  the  undertaking. 

By  another  act,  7  &  8  Vict.  c.  xcvii.,the 
London  and  Croydon  Railway  Company 
purchased  the  Croydon  and  Epsom  Rail- 
way, which,  with  all  the  rights,  powers 
and  privileges  of  the  company,  was  trans- 
ferred to  the  London  and  Croydon  Railway 
Company. 

That  an  act,  7  Will.  4.  &  1  Vict 
c.  cxix.,  was  passed  for  making  a  railway 
from  the  London  and  Croydon  Railway  to 
Brighton,  with  branches  to  Shoreham, 
Newhaven  and  Lewes,  to  be  called  the 
London  and  Brighton  Railway  Company, 
and  they  were  authorized  to  raise  money  for 
the  purpose  of  the  undertaking. 

That  an  act,  8  &  9  Vict.  c.  cxiii.,  was 
passed  for  making  a  branch  railway  from 
the  London  and  Brighton  Railway  to  or 
near  to  the  town  of  Horsham  in  the  county 
of  Sussex,  which  the  London  and  Brighton 
Railway  Company  were  empowered  to  maksi 
and  maintain. 
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That  an  act,  7  &  8  Vict.  c.  xci.,  was 
passed  for  making  a  railway  from  the 
London  and  Brighton  Railway  to  Lewes 
and  Hastings,  with  a  branch  therefrom,  all 
in  the  county  of  Sussex,  and  the  parties 
were  incorporated  under  the  name  of  the 
Brighton,  Lewes  and  Hastings  Railway 
Company,  and  were  empowered  to  raise 
money  for  the  purposes  of  the  undertaking. 

That  an  act,  8  &  9  Vict.  c.  lii.,  was 
passed  to  enable  the  Brighton,  Lewes  and 
Hastings  Railway  Company  to  make  a 
branch  railway  from  Southover,  Lewes,  to 
join  the  London  and  Brighton  Railway  at 
Keymer,  and  the  last-named  company  were 
empowered  to  raise  money  to  make  the 
branch  railway. 

That  an  act,  8  &  9  Vict.  c.  cc,  was 
passed  to  enable  the  Brighton,  Lewes  and 
Hastings  Railway  Company  to  make  a 
railway  from  Bulverhithe  in  the  county  of 
Sussex,  to  Ashford  in  the  county  of  Kent, 
and  the  Brighton,  Lewes  and  Hastings 
Railway  Company  were  empowered  to 
raise  money  to  make  and  maintain  such 
railway. 

That  by  virtue  of  the  powers  of  the 
last-mentioned  act,  the  Brighton,  Lewes 
and  Hastings  Railway  Company,  with  the 
consent  of  Uie  London  and  Brighton  Rail- 
way Company,  transferred  to  the  South- 
Eastem  Railway  Company  all  the  powers 
conferred  by  the  last-mentioned  act  with 
reference  to  the  purchase  of  lands  and 
the  execution  and  maintenance  of  so  much 
of  the  said  last-mentioned  railway  as  lies 
between  a  specified  point  in  the  parish 
of  St.  Leonard's  and  Ashford. 

That  by  virtue  of  the  powers  contained 
in  the  act  for  making  a  railway  from  the 
London  and  Brighton  Railway  to  Lewes 
and  Hastings  with  a  branch  therefrom, 
all  in  the  county  of  Sussex,  the  London 
and  Brighton  Railway  Company  afterwards 
purchased  of  the  Brighton,  Lewes  and 
Hastings  Railway  Company  the  under- 
taking  authorized  by  that  act,  which,  with 
all  the  powers  and  privileges,  was  trans- 
ferred to  the  London  and  Brighton  Rail- 
way Company. 

That  an  act,  7  &  8  Vict.  c.  Ixvii.,  was 
passed  for  making  a  railway  from  the 
Shoreham  branch  of  the  London  and  Brigh- 
ton Railway  to  Chichester,  incorporating 
certain  persons  under  the  name  of  the 


Brighton  and  Chichester  Railway  Com- 
pany, and  they  were  empowered  to  raise 
money  and  make  and  maintain  the  railway. 

That  an  act,  9  &  10  Vict.  c.  cclxxxiii., 
was  passed  to  consolidate  and  unite  the 
London  and  Brighton  and  the  London  and 
Croydon  Railway  Companies,  and  the  un- 
dertakings belonging  to  them.  And  after 
reciting  the  above  stated  acts,  and  reciting 
that  the  London  and  Brighton  Railway 
Company  had  purchased  the  Brighton  and 
Chichester  Railway,  and  all  the  powers  and 
privileges  given  to  the  company ;  and  after 
reciting  that  it  would  be  advantageous  to 
the  public  and  also  to  the  proprietors  and 
shareholders  of  the  several  nulway  com- 
panies above  mentioned  if  the  several 
undertakings  authorized  by  the  several 
above-mentioned  acts  were  consolidated, 
and  if  the  said  several  companies  interested 
in  the  same  were  incorporated  into  one 
company ;  the  bill  stated  the  1st,  2nd, 
4th,  5th,  6th,  22nd,  23rd,  24th,  26th,  Slst, 
36th,  37th,  and  38th  sections  of  the  act 
which  incorporated  the  several  companies, 
by  the  name  of  the  London,  Brighton  and 
South  Coast  Railway.  It  also  stated  that 
the  plaintiff  was  the  holder  of  divers  shares 
in  the  several  undertakings,  which  he  had 
exchanged  for  forty-eight  shares  in  the 
consolidated  lines,  and  that  he  had  pur- 
chased 100  other  shares  in  the  company. 

The  bill  then  stated  the  act,  9  &  10  Vict, 
c.  Ixxxiii.,  for  making  a  railway  from  the 
Croydon  and  Epsom  Railway  at  Epsom 
to  the  town  of  Portsmouth,  to  be  oslled 
"  The  Direct  London  and  Portsmouth 
Railway  ;'*  and  after  reciting  that  public 
benefits  would  arise  from  making  the  rail- 
way, the  bill  stated  the  1st,  2nd,  3rd,  4th, 
5th,  6th,  7th,  9th,  15th,  16th,  20th,  21st, 
23rd,  26th,  27th,  52nd,  and  53rd  sectiont 
of  the  act. 

The  bill  also  contained  many  other 
statements,  allegations,  and  charges,  which, 
with  the  arguments  at  the  hearing,  are 
sufficiently  stated  or  referred  to  in  the 
judgment. 

Mr.  Roundell  Palmer  and  Mr.  W,  J. 
BoviU,  for  S.  Laing  and  others,  and  for 
the  London,  Brighton  and  South  Coast 
Railway  Company,  in  support  of  the 
demurrer,  cited — 

Fo83  V.  Harbottle,  2  Hare,  461, 497. 
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Mwley  ▼.  Akttm^  1  Ph.  790 ;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  217* 
Campbell  v.  Machay,    1   Myl.  &  Cr. 

603 ;    s.  c.   6   Law  J.  Rep.  (n.s.) 

Chanc  73. 
The  Attorney  General  v.  the  Merchant 

TailoTM*  Company,  1  Myl.  &  K.  189 ; 

8.  c.  2  Law  J.  Rep.  (n.s.)  Chanc.  22. 
The  Attorney  General  v.  the  Goldsmiths' 

Company,  5  Sim.  670 ;  8.  c.  4  Law 

J.  Rep.  (n.8.)  Chanc.  22. 
SaMige  t.  Hyde,  5  Madd.  138 ;  s.  c. 

Jacob,  151. 
Benson  t.  Hadfield,  5  Beav.  546  ;  a.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  89. 

Mr»  MaUns  appeared  for  Mr.  Wilkinson 
and  the  Direct  London  and  Portsmouth 
Railway  Company,  in  support  of  the  de- 
murrer. 

Mr.  7Wii«rand  Mr.  Cole,  for  the  plain- 
tiff in  support  of  the  bill,  cited-^ 

Colsnan  ▼.  the  Eastern  Counties  Railway 
Company,  10  Beav.  1 ;  s.  c.  16  Law 
J.  BLep.  (n.s.)  Chanc.  73. 

Cohen  v.  Wilkinson,  1  HaU  &  TweUs, 
554,  and  1  Mac.  &  6or.  481 ;  s.  c. 
18  Law  J.  Rep.  (n.s.)  Chanc.  378, 
411. 

Natuseh  ▼•  Irving,  Qow  on  Partner- 
ship, App.  404,  4th  edit. 

Const  V.  Harris,  Turn.  &  R.  496. 

The  Attorney  General  v.  Cradock,  3 
Myl.  &  Cr.  85  ;  s.  c.  6  Law  J.  Rep. 
(n.8.)  Chanc.  341. 

Mr.  Boundell  Palmer,  in  reply. 

Jan.  12. — ^The  Master  of  the  Rolls. 
— ^This  cause  came  on  for  hearing  on  a  de- 
murrer to  the  plaintiff's  bill,  which  prays 
a  declaration  that  it  was  not  within  the 
powers  of  the  London,  Brighton  and  South 
Coast  Railway  Company,  or  the  directors 
thereof^  to  subscribe  for  or  purchase  on 
behalf  and  out  of  the  funds  of  that  com- 
pany any  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  and  that 
the  defendants,  Leo  Schuster,  Edward 
Crowley  and  George  Frederick  Hotham, 
ought  to  be  taken  and  considered  as  having 
subscribed  for  and  purchased  the  4,000 
shares  and  677  shares,  which  are  in  the 
bill  mentioned,  in  the  Direct  London  and 


Portsmouth  Railway  Company,  on  their 
own  account,  and  not  as  trustees  for  the 
London,  Brighton  and  South  Coast  Rail- 
way Company,  and  that  it  may  also  be 
declared  that  an  agreement  or  arrange- 
ment in  the  bill  mentioned  between  the 
directors  of  the  London,  Brighton  and 
South  Coast  Railway  Company  and  the 
directors  of  the  Direct  London  and  Portis- 
mouth  Railway  Company,  with  reapect 
to  the  proposed  railway  from  Epsom  to 
Leatherhead,  is  not  within  the  powers 
given  to  the  London,  Brighton  and  South 
Coast  Railway  Company,  or  to  the  direc- 
tors thereof,  but  that  the  same  is  illegal 
and  void,  and,  if  necessary,  that  it  may  be 
delivered  up  to  be  cancelled ;  and  that  the 
defendants,  Leo  Schuster,  Edward  Crowley 
and  George  Frederick  Hotham,  the  defen- 
dant, William  Arthur  Wilkinson,  and  also 
such  of  the  defendants  Samuel  Laing,  Wil- 
liam Cash,  Charles  Sedgfield  Crowley, 
John  Lawrie,  John  Nix,  and  James  Wishaw, 
as  joined  or  concurred  in  any  of  the  alleged 
payments  in  the  bill  mentioned  out  of  the 
funds  of  the  London,  Brighton  and  South 
Coast  Railway  Company,  may  be  decreed 
to  replace  the  same,  witii  interest  thereon 
at  5/.  per  cent.  ;  and  that  the  defendants 
Samuel  Laing,  Leo  Schuster,  William 
Cash,  Charles  Sedgfield  Crowley,  Edward 
Crowley,  George  Frederick  Hotham,  John 
Lawrie,  John  Nix,  and  James  Wishaw, 
may  be  decreed  to  replace  and  repay  all 
the  sums  which  have  been  or  may  be  paid 
out  of  the  funds  of  the  London,  Brighton 
and  South  Coast  Railway  Company,  in 
pursuance  of  the  said  alleged  agreement  or 
arrangement  respecting  the  proposed  rail- 
way from  Epsom  to  Leatherhead,  and  that 
proper  directions  may  be  given  for  a  sale  of 
the  2,033  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  which  for- 
merly belonged  to  the  London  and  Croy- 
don Railway  Company,  and  for  bringing 
the  proceeds  of  such  sale  to  the  frmds  of 
the  London,  Brighton  and  South  Coast 
Railway  Company,  and  that  an  injunction 
may  be  granted  to  restrain  the  parties  from 
carrying  out  the  agreement  as  to  the  pro- 
posed railway  from  Epsom  to  Leathexhead, 
and  also  from  applying  any  of  the  monies 
or  funds  of  the  London,  Brighton  and 
South  Coast  Railway  Company  in  payment 
of  the  20,000^.  or  in  payment  of  i^irther 
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calls  upon  the  4,000  shares  and  677  shares 
in  the  Direct  London  and  Portsmouth 
Railway  Company  ;  and  the  bill  prays  for 
payment  of  the  costs  by  the  directors  and 
the  companies  who  are  defendants,  and 
for  further  relief. 

To  this  bill  two  demurrers  for  multi* 
^Buriousness  and  for  want  of  equity  have 
been  put  in,  one  by  the  defendants,  Samuel 
Laing,  Leo  Schuster,  William  Cash,  Charles 
Sedgfield  Crowley,  Edward  Crowley, 
George  Frederick  Hotham,  John  Lawrie, 
John  Nix,  and  James  Wishaw,  and  the 
London,  Brighton  and  South  Coast  Rail- 
way Company  ;  and  the  other  demurrer, 
by  William  Arthur  Wilkinson  and  the 
Direct  London  and  Portsmouth  Railway 
Company.  The  bill,  though  in  a  prolix 
and  complicated  form,  states  to  the  effect 
that,  in  the  year  1846,  there  were  five  several 
railway  companies  known  by  the  respec- 
tive names  of  **  The  London  and  Croydon 
Railway  Company,"  "  The  Croydon  and 
Epsom  Railway  Company,"  '*  The  London 
and  Brighton  RaOway  Company,"  '*  The 
Brighton,  Lewes  and  Hastings  Railway 
Company,"  and  "  The  Brighton  and  Chi- 
chester Railway  Company,"  and  also 
another  railway  company,  called  "  The 
Direct  London  and  Portsmouth  Railway 
Company."  That  2,033  shares  in  the 
Direct  London  and  Portsmouth  Railway 
Company  had  become  vested  in  Wil- 
liam Arthur  Wilkinson,  Benjamin  Baines, 
and  John  Lawrie  in  trust  for  the  London 
and  Croydon  Railway  Company ;  and 
by  the  9  &  10  Vict.  c.  cclxxxiii.  intituled 
**  An  Act  to  consolidate  and  unite  the 
London  and  Brighton  and  the  London 
and  Croydon  Railway  Companies,  and 
the  undertakings  belonging  to  them," 
it  was  enacted,  that  the  several  com- 
panies therein  mentioned  should  be  dis- 
solved, and  that  the  several  powers 
vested  in  them  should  be  given  to  the 
company  thereby  incorporated,  and  that  the 
several  persons  and  corporations  who,  before 
the  passing  of  the  act,  were  proprietors  of 
shares  in  the  capital  or  joint  stock  of  the 
dissolved  companies  should  be  united  into 
a  company  for  the  purpose  of  making, 
completing,  and  maintaining  the  railway, 
roads  and  works  authorized  to  be  made 
by  and  for  the  dissolved  companies  under 
the   authorities   vested  in  them,  and  for 


those  purposes  should  be  incorporated 
by  the  name  of  '*  The  London,  Brighton 
and  South  Coast  Railway,"  and  the  rail- 
way and  appurtenances  belonging  to  the 
dissolved  companies,  and  also  all  mo- 
nies, stocks,  shares,  securities,  and  books 
to  which  tiie  dissolved  companies  were 
entitled  were  to  become  vested  in  the 
company  thereby  incorporated;  and  the 
act  contained  various  enactments  respect- 
ing the  capital  and  stock  of  the  company 
thereby  incorporated,  and  the  shares  therein. 

The  plaintiff  in  this  cause  was,  under  the 
provisions  of  the  act,  entitled  to  forty-eight 
shares  in  the  new  company  called  the 
London,  Brighton  and  South  Coast  Railway 
Company,  and  he  afterwards  purchased 
100  other  shares  therein.  It  is  not  dis- 
puted by  this  bill,  but  that  under  the 
provisions  of  the  act  the  2,033  shares 
in  the  Direct  London  and  Portsmouth 
Railway  Company,  which  were  vested  in 
Messrs.  Wilkinson,  Baines  and  Lawrie, 
in  trust  for  the  London  and  Croydon  Rail- 
way Company,  became  the  property  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company  ;  but  it  is  alleged  that  the 
bill  for  incorporating  the  London,  Brighton 
and  South  Coast  Railway  Company  ccm- 
tained  no  power  authorizing  the  company 
directly  or  indirectly  to  subscribe  for,  orpur- 
chase  any  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  or  to  apply 
their  funds  or  capital  for  any  such  purpose, 
and  none  of  the  dissolved  companies  had 
any  such  power.  The  bOl  alleges  that 
Samuel  Laing,  the  chairman,  Leo  Schuster, 
the  deputy  chairman,  William  Cash,  Charles 
Sedgfield  Crowley,  Edward  Crowley, 
George  Frederick  Hotham,  John  Lawrie, 
John  Nix  and  James  Wishaw  were  directMV 
of  the  London,  Brighton  and  South  Coast 
Railway  Company  ;  and  that  the  same 
Samuel  Laing,  Charles  Sedgfield  Crowley, 
Edward  Crowley,  George  FrederidL  Hot- 
ham, John  Lawrie,  John  Nix  and  Leo 
Schuster  were  also  directors  of  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany. 

The  bill  then  states  that  before  the 
Direct  London  and  Portsmouth  Railway 
Company  could  put  in  force  the  compul- 
sory powers  for  taking  land  for  the  purpose 
of  their  railway,  it  was  necessary  that  a 
sum  of  1,450,000^.,  the  estimated  expense. 
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should  be  iabscribed  for,  but  that  no  more 
than  l»250,000/.,includiiigthe  2,033  shares, 
or  the  value  of  such  shares,  which  had  be- 
longed to  the  London  and  Croydon  Com- 
pany,  had  been  subscribed  for,  and  conse- 
quently that  further  subscriptions  to  the 
amount  of  200,000/.  at  least  were  requisite 
to  be  obtained,  but  it  was  found  imprac- 
ti<»ible  to  obtain  them  in  the  ordinary  way, 
find  that,  under  such  circumstances,  the 
dixectors  of  the  two  companies  concurred 
in  a  scheme  for  supplying  the  deficient 
subscriptions,  which  were  wanting  by  the 
X>irect  London  and  Portsmouth  Railway 
Company,  out  of  the  funds  of  the  London, 
Ciighton  and  South  Coast  Railway  Com- 
jMuiy,  by  means  of  some  of  the  directors 
subscribing  for  shares  in  the  Direct  London 
suid  Portsmouth  Railway  Company  in  their 
own  names,  but,  as  aUeged,  as  trustees 
^DT  the  London,  Brighton  and  South  Coast 
Hallway  Company ;  and  on  the  16th  of 
October  1846  the  directors  of  the  Direct 
Ifondon  and  Portsmouth  Railway  Company 
passed  a  resolution  as  follows  : — **  Whereas 
previously  to  notice  being  given  for  the 
purpose  of  taking  land,  it  is  necessary  that 
the  signatures  to  the  parliamentary  con- 
tract should  be  completed  to  the  extent  of 
the   estimated  expenses   for  making  the 
railway,  namely,  1,450,000/.,  it  is  resolved, 
that  with  a  view  to  complete  the  subscrip- 
^ons  to  the  whole  amoimt  mentioned  in 
^he  act  as  the  estimated  sum  for  defraying 
the  expenses  of  the  undertaking,  and  which 
^  requisite  before  any  of  the  powers  for 
^e  compidsory  purchase  of  land  can  be 
enforced,  the  London,  Brighton  and  South 
C^oast  Railway  Company  be  requested  to 
claim  subscriptions  to  the  contract  to  the 
extent  of  200,000/.,  as  the  agreement  be- 
tween the  two  parties  contemplates  that 
«ny  capital  required  beyond  the  simi  of 
1,250,000/.   should  be  provided   by  the 
Xondon,  Brighton  and  South  Coast  Rail- 
"way  Company."     And  on  the  4th  of  No- 
"▼ember  1846  the  directors  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
3pany  resolve,  that  the  shares  necessary  to 
complete  the  capital  of  the  Direct  London 
and  Portsmouth  Railway  Company  be  issued 
to  Mr.  Schuster,  Ciq>t.  Hotham  and  Mr. 
Crowley,  that  the  deposit  be  paid  on  them, 
and  the  members  of  the  board  be  requested 
to  sign  the  Direct  London  and  Portsmouth 


Railway  Company's  deed  for  the  needftd 
amount,  and  that  2,033  shares  standing  in  the 
names  of  Messrs.  Wilkinson,  Baines  and 
Lawrie  be  transferred  to  the  said  trustees 
after  the  deed  shall  be  fully  signed  in  respect 
of  such  shares ;  and  that  on  the  10th  of  No- 
vember 1846  it  was  resolved  by  the  direc- 
tors of  the  Direct  London  and  Portsmouth 
Railway  Company,  that  4,000  shares  to 
represent  the  capital,  referred  to  in  the 
resolution  of  the  16th  of  October,  should 
be  issued  to  Leo  Schuster,  Edward  Crowley 
and  George  Frederick  Hotham,  as  trustees 
for  the  London,  Brighton  and  South  Coast 
Railway  Company,  agreeably  to  the  reso- 
lution of  the  board  of  directors  of  the  4th 
of  November.  In  pursuance  of  the  agree- 
ment made  and  of  these  resolutions,  the 
defendants  Leo  Schuster,  Edward  Crowley, 
and  George  Frederick  Hotham  subscribed 
their  names  for,  and  procured  to  be  al- 
lotted to  them  4,000  shares  in  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany. They  executed  the  deeds  relating 
to  the  shares,  and  they  and  the  other 
directors  of  the  London,  Brighton,  and 
South  Coast  Railway  Company  paid  out 
of  the  monies  and  funds  of  that  company 
the  sum  of  15,000/.  for  such  4,000  shares 
in  the  Direct  London  and  Portsmouth 
Railway  Company,  being  after  the  rate  of 
3/.  1 5s,  for  each  share;  and,  further,  the 
2,033  shares,  formerly  standing  in  the 
names  of  Messrs.  Wilkinson,  Baines  and 
Lawrie,  were  transferred  into  the  names  of 
Messrs.  Schuster,  Crowley  and  Hotham, 
in  addition  to  the  4,000  shares ;  and  after- 
wards with  a  view  to  give  further  assistance 
to  the  Direct  London  and  Portsmouth  Rail- 
way Company  out  of  the  funds  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company,  the  defendants,  the  direc- 
tors of  the  London,  Brighton  and  South 
Coast  Railway  Company,  agreed  that  such 
ftirther  assistance  should  be  advanced  out 
of  the  funds  of  the  London,  Brighton  and 
South  Coast  Railway  Company,  and  that 
the  defendants  Leo  Schuster,  Edward 
Crowley,  and  George  Frederick  Hotham, 
or  some  other  of  the  directors  should  sub- 
scribe for,  or  purchase  certain  additional 
shares  in  the  Direct  London  and  Portsmouth 
Railway  Company,  and  that  the  deposit  or 
purchase-money  for  such  shares  should  be 
paid  out  of  the  funds  of  the  London, 
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Brighton  and  South  Coast  Railway  Com- 
pany, and  that  accordingly  677  additional 
shares  in  the  Direct  London  and  Ports- 
mouth Railway  Company,  were,  in  pur- 
suance of  such  agreement  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, purchased  hy  Messrs.  Schuster, 
Crowley  and  Hotham,  or  some  other  of  the 
defendants,  and  the  sum  of  2,538i.  I5s, 
was  paid  as  purchase-money  or  deposit- 
money  out  of  the  funds  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany. 

The  hill  alleges  that  these  transactions 
were,  and  were  known  to  he  illegal,  and 
that  an  attempt  was  made  to  procure  par- 
liamentary sanction  for  the  same,  hut  that 
the  bill  brought  in  for  that  purpose  was 
thrown  out.  The  bill  then  proceeds  to 
state  that  the  Direct  London  and  Ports- 
mouth Railway  Company  being  unable  to 
complete  their  whole  line  had  resolved 
to  abandon  the  gp-eatest  jportion  of  it,  and 
to  complete  only  about  four  miles  of  it, 
namely,  that  part  from  Epsom  to  Leather- 
head,  and  that  for  the  purpose  of  enabling 
them  to  complete  even  that  part  of  it  fur- 
ther assistance  was  required,  and  that  it  was 
agreed  between  the  two  companies,  or  their 
directors,  that  the  London,  Brighton  and 
South  Coast  Railway  Company  should,  out 
of  their  funds,  supply  the  Direct  London  and 
Portsmouth  Railway  Company  with  pecu- 
niary assistance  for  die  purpose,  and  should 
accordingly  pay  them  20,000/.  by  way  of 
what  is  called  compensation  for  preliminary 
and  parliamentary  expenses,  and  that  an 
application  to  Uie  Direct  London  and 
Portsmouth  Railway  Company  should  be 
made  to  authorize  the  London,  Brighton 
and  South  Coast  Railway  Company  to 
purchase  the  four  miles  of  railway  from 
Epsom  to  Leatherhead  for  50,000/.,  in- 
cluding the  20,000/.  which  was  to  be  paid 
in  any  event,  and  that  in  the  mean  time, 
and  until  parliamentary  authority  could 
be  obtained,  the  London,  Brighton  and 
South  Coast  Railway  Company  should 
work  the  line  intended  to  be  purchased  as 
if  it  were  their  own. 

The  bill  then  states  at  great,  and  as  it 
appears  to  me  at  very  unnecessary,  length 
the  proceedings  in  this  court  in  the  cause 
of  Cohen  v.  Wilkinson,  a  report  made  to 
the  meeting  of  the    Direct  London   and 


Portsmouth  Railway  Company,  together 
with  an  address  or  speech  of  Mr.  Wilkin- 
son at  a  meeting  of  the  London,  Brighton 
and  South  Coast  Railway  Company,  and 
an  explanation  or  speech  of  Mr.  Lamg,  all 
I  presume  inserted  in  the  bill  for  the  pur- 
pose of  shewing  negotiations  between  the 
companies  for  the  purpose  of  completing, 
or  obtaining  authority  for  completing,  the 
purchase  by  the  London,  Brighton  and 
South  Coast  Railway  Company  of  the 
portion  of  the  line  hot  abandoned  by  the 
Direct  London  and  Portsmouth  Railway 
Company  for  50,000/.,  including  the 
20,000/.,  which  in  one  place  is  called  the 
premium. 

It  then  states  that  the  defendants,  the 
present  directors  of  the  London,  Brighton 
and  South  Coast  Railway  Company  have 
already  paid  out  of  the  Ainds  of  the  Lon- 
don, Brighton  and  South  Coast  Railway 
Company  some  portion  of  the  20,000/.,  and 
intend  to  pay  a  further  sum  to  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany on  account  thereof. 

It  was  argued,  for  the  demurrer,  that  the 
relief  prayed  for  by  the  bill  is  to  be  divided 
into  two  parts,  which  are  quite  distmct,  one 
in  respect  of  die  shares  in  the  Direct  Lon- 
don and  Portsmouth  Railway  Company, 
purchased  out  of  the  funds  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, and  the  other  in  respect  of  the  agree- 
ment alleged  to  have  been  made  by  the 
South  Coast  Railway  Company  with  the 
Direct  London  and  Portsmouth  Railway 
Company,  for  the  purchase  of  their  line 
from  Epsom  to  Leatherhead. 

It  was  argued  that,  in  respect  of  the 
2,033  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company,  which  be- 
came vested  in  the  London,  Brighton  and 
South  Coast  Railway  Company  by  the  act 
of  parliament  which  incorporated  them, 
and  which  has  been  called  the  Amalgama- 
tion Act,  the  London,  Brighton  and  South 
Coast  Railway  Company  became  entided 
to  an  interest  in  the  affairs  and  concerns  of 
the  Direct  London  and  Portsmouth  Rail- 
way Company,  and  for  the  purpose  of  pro- 
tecting that  interest  they  were  entided  to 
enlarge  it  if  they  thought  fit,  and  thereby  or 
otherwise  to  apply  their  own  funds  in  pro- 
moting the  interests  of  the  Direct  London 
and  Portsmouth  Railway  Company,  and 
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it  was  further  suggested  that  the  bill  not 
aU^^g  that  the  purchased  shares  were 
jpaid  for  out  of  capital,  but  only  out  of  the 
funds  of  the  London,  Brighton  and  South 
Coast  Railway  Company,  those  funds  may 
have  been  such  as  the  directors  had  autho- 
rity to  apply  in  the  manner  they  did ;  and 
it  was  alleged  that  there  are  in  £EU!t  various 
modes  in  which  it  might  have  been  done, 
and  in  which,  on  the  argument  of  the  de- 
murrer, it  ought  to  be  presumed  to  have 
l>een  done  without  going  beyond  the  powers 
of  the  act  of  parliament. 

These  arguments  were  urged  with  great 
Seal  and  ability,  but  I  am  of  opinion  that 
^bejr  cannot  be  maintained.      A  railway 
company  incorporated  by  act  of  parliament 
is  bound  to  apply  all  the  monies  and  pro- 
}>erty  of  the  company  for  the  purposes 
directed  and  provided  for  by  the  act  of 
parliament,  and  not  for  any  other  purpose 
^^rhatever.  When  the  expenses  are  paid  and 
^he  public  purposes  directed  and  provided 
for  by  the  act  of  parliament,  which,  in  truth, 
"Was  the  motive  and  inducement  for  grant- 
S.iig  the  extraordinary  powers  given  by  all 
"t^ese  acts  of  parliament,  when  those  pur- 
poses are  fully  performed,   any   surplus 
"^rhich  may  remain,  after  setting  apart  the 
^um    to    answer    contingencies,    may,  if 
xiot  applied  in  enlarging,  improving  or  re- 
pairing the  works,  be  divided  among  the 
^diareholders.  The  dividends  which  belong 
^o  the  shareholders,  and  are  divisible  among 
"Uieni,  may  be  applied  by  them  severally 
^M  their  own  property,  but  the  company 
Stself,  or  the  directors,  or  any  number  of 
Shareholders  assembled  at  a  meeting  or 
^Dtherwise,  have  no  right  to  dispose  of 
'^^e  shares  of  the  genenl  dividend  which 
^belong  to  the  particular  shareholder,  in 
^uiy  manner  contrary  to  the  will  or  with- 
^3ut  the  consent  or  authority  of  that  par- 
'^cular  shareholder.  Any  application  of,  or 
dealing  with  the  capital,  or  any  part  of  the 
^^ipital,  or  any  funds  or  money  of  the  com- 
;]>any  which  may  come  under  the  controul 
^r  management  of  the  directors  or  govem- 
:ing  body  of  the  company,  in  any  manner 
:iaot  distinctly  authorized  by  the  act  of  par- 
liament, is,  in  my  opinion,  an  illegal  appli- 
cation or  dealing;  and,  without  meaning  to 
aay  that  it  is  or  could  be  practicable  for 
individual   shareholders    to    interfere  on 
every  oecadon,  however  small,  of  alleged 


misapplication  of  particular  sums,  I  am  of 
opinion,  that  if,  as  in  this  case,  Uie  direc- 
tors are  proceeding  upon  an  illegal  prin- 
ciple, and  for  purposes  not  authorized  by 
the  act  of  parliament,  to  involve  the  com- 
pany, or  the  shareholders  of  the  company, 
or  any  of  them,  in  liabilities  to  which  the 
shareholders,  or  any  of  the  shareholders, 
never  consented,  relief  may  and  ought  to 
be  given  in  this  court ;  and  that  the  mere 
circumstance  of  the  London,  Brighton  and 
South  Coast  Railway  Company  having 
obtained,  as  it  is  not  now  disputed  they 
did  lawfully  obtain,  a  certain  number  of 
shares  in  the  Direct  London  and  Ports- 
mouth Railway  Company,  is  not  a  reason 
why  the  company  should  be  enabled  or 
permitted  to  purchase  more  shares,  and 
thereby  increase  the  risks  to  which  par- 
liament permitted  the  shareholders  to  be 
exposed  by  the  shares,  which  may  have 
become  vested  in  them  by  the  Amalgama- 
tion Act,  or  any  reason  why  the  directors 
should  be  permitted  to  divert  so  much  of 
the  funds  of  the  company  as  they  think 
proper,  or  indeed  any  portion  of  those 
funds,  for  the  support  of  another  company 
having  distinct  objects  and  meant  to  be 
applied  to  purposes  different  from  those 
in  consideration  of  which  alone  those 
powers  were  granted  to  them ;  I  am,  there- 
fore, of  opinion  that  the  demurrers  for 
want  of  equity  must  be  overruled. 

The  demurrers  for  multifariousness  re- 
main to  be  considered,  and  having  regard 
to  the  mode  in  which  the  allegations  are 
stated  in  the  bill,  I  think  that  the  grounds 
of  complaint  are  stated  as  distinct  matters. 
It  was  argued,  for  the  plaintiff,  that  the 
agreement  for  the.  purchase  of  the  line 
from  Epsom  to  Leatherhead  was  but  a 
sequence  of  the  former  transaction  as  to 
the  purchase  of  shares ;  but  I  have  sought 
in  vain  for  any  allegation  in  the  bill  which 
in  the  least  degree  connects  the  trans- 
actions. I  may  conjecture  (and  I  think 
it  is  rather  difficult  not  to  conjecture) 
that  all  the  transactions  are  connected, 
and  form  parts  of  one  design  or  scheme, 
but  as  such  scheme  is  not  distinctly 
stated,  and  I  can  only  proceed  upon  that 
which  is  distinctly  stated,  which  in  the 
great  prolixity  of  Uie  bill,  I  collect  to  be 
that  there  was  an  illegal  transaction  for 
the  purchase  of  shares  in  the  Direct  London 
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and  Portsmouth  Railway  Company,  and 
another  illegal  transaction  for  the  purchase 
of  the  raUway  and  other  property  of  the 
same  company :  the  two  transactions  are,  as 
I  think,  both  of  them  illegal,  and  that  for 
the  same  reason,  that  they  alike  involve 
illegal  applications  of  the  funds  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company:  but  they  are  not  alike, 
either  as  to  the  persons  affected  by  them, 
or  as  to  the  relief  which  may  be  given  in 
respect  of  them,  and  unless  they  are  alike 
in  a  way  which  does  not  appear  by  the 
bill,  I  tbonk  relief  cannot  be  g^ven  upon 
the  two  transactions  in  one  bill.  I  must, 
therefore,  allow  the  demurrers  for  multi- 
&riousness,  and  g^ve  leave  to  the  plaintiff 
to  amend  his  bill. 

Mr,  Turner. — ^Then  there  will  be  no 
costs? 

The  Master  of  the  Rolls. — I  cannot 
help  hoping  that  if  you  do  amend  this  bill 
according  to  the  leave,  some  pains  will  be 
taken  to  abbreviate  it.  I  really  am  quite 
concerned  to  find  that  bills  of  tins  descrip- 
tion, necessarily  and  unavoidably  long, 
should  be  made  unnecessarily  long  by 
stating  proceedings  in  this  court,  proceed- 
ings in  parliament,  and  speeches  of  direc- 
tors made  at  public  meetings :  that  is  not 
proper. 


L 
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BERRY   ».    THE   ATTORNEY 
GENERAL. 


Practice — Petition  for  rehearing  by  a 
Person  not  a  Party  to  the  Cause. 

A  person  affected  by  a  decree^  hut  not  a 
party  to  the  cause,  obtained  upon  petition  as 
of  course  an  order  to  rehear  the  cause  : — 
Held,  that  the  petition  was  irregular,  and  it 
was  ordered  to  be  taken  off  the  file  with 
costs. 

A  person  not  a  party  to  the  cause  can- 
not petition  for  a  rehearing  without  the 
special  leave  of  the  Court  first  obtained. 

This  was  a  suit  instituted  by  a  legatee, 
administratrix  with  the  will  annexed,  to 
administer  the  estate  of  the  testator  in  the 
cause.      The    only    defendant    was    the 


Attorney  General  as  entitled  to  tl 
sidue,  if  any,  of  the  estate,  the  te 
having  died  without  any  next-of-kin. 

On  the  hearing  of  the  cause  befoi 
Vice  Chancellor  of  England,  a  decre 
made,  referring  it  to  the  Master  to  tal 
usual  accoimts  in  an  administration 
The  estate  proving  insufficient  to  p 
the  legacies  in  full,  by  the  order  on  A 
directions  it  was  ordered  that  the  le] 
should  abate  proportionally  if  necesa 

One  of  the  legatees,  not  a  party  ' 
cause,  on  the  2nd  of  July  1849,  obi 
upon  petition  an  order  as  of  coun 
the  cause  should  be  reheard  upon  fi 
directions.  The  petition  allied  n 
as  the  ground  for  rehearing  certain 
in  the  accounts  which  had  been  allow 
the  Master.  A  motion  was  now  ma 
the  part  of  the  plaintiff,  that  the  on 
the  2nd  of  July  1849  might  be  dischi 
and  that  the  petition  of  rehearing  m]| 
taken  off  the  file. 

Mr,  James  Parker  and  Mr,  Torrit 
support  of  the  motion. — An  order 
rehearing,  as  of  course,  obtained  up< 
petition  of  a  person  who  is  not  a  pa 
the  cause,  is  irregular ;  in  such  a 
special  leave  of  the  Court  is  neceai 
G Wynne  v.  Edwards  (1).  Errors  i 
accounts  allowed  by  the  Master  ai 
grounds  for  a  rehearing  of  the  cauM 
matters  of  exception  to  the  report. 

Mr,  Malins  and  Mr,  Roxburgh^  e 
— The  Attorney  General  had  no  in 
in  checking  the  accounts  before  the  lid 
as  the  assets  were  not  sufficient  to  p 
legacies  in  fiill.  The  course  adopt 
the  petitioner  is  pointed  out  in  Dm 
Chanc,  Prac.  vol.  2.  p.  1332,  and  i 
ported  by  the  cases  of  Giffard  v.  H% 
and  Brookfield  v.  Bradley  (3).  In  & 
V.  Edwards  the  petitioners  had  attend 
Master  on  the  taking  of  the  accounts 

The  Lord  Chancellor. — If  it  Iwt 
decided  that  any  person  who  is  affect 
a  decree  may  have  the  cause  rehew 
of  course,  I  should  feel  myself  bou 
the  practice.     But  as  no  such  ant 

(!)  9  Bear.  28,  34 ;  s.  c.  15  Law  J,  Rep 
Chanc.  84. 

(2)  1  Sch.  &  Lef.  398. 

(3)  2  Sim.  &  S.  64. 
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lias  been  produced  I  think  the  course  that 
lias  been  adopted  is  clearly  irregular ;  and 
the  consequence  of  my  affirming  this  order 
-would  be,  that  any  person  not  a  party  to 
the  cause  who  was  affected  by  the  decree 
might  have  a  rehearing,  and  take  the  con- 
duet  of  the  cause.  But  where  a  decree 
lias  been  obtained,  a  person  who  is  not  a 
party  eannot  so  intervene  merely  at  his 
own  pleasure.  The  Court  will  not  in  this 
4rainmary  way  take  Uie  conduct  of  the 
cause  fipom  the  plaintiff;  and  therefore  the 
]Murty  who  wishes  to  interfere  must  first 
come  to  the  Court  and  shew  a  ground  for 
taking  away  the  conduct  of  the  cause 
from  the  plaintiff^  and  must  obtain 
the  special  leave  of  the  Court  to  do  that 
which  he  wishes  to  do.  The  case  of 
Gwffwu  V.  Edwards  has  a  close  analogy  to 
this  ease ;  and  conceiving  that  case  to  be 
in  strict  accordance  with  the  oidinary 
practice  of  the  Court,  and  finding  no  autho- 
rity to  the  contrary,  I  must  order  this  peti- 
tion to  be  taken  off  the  file  with  costs. 


re  THE  ST.  GE0RG£*8   8TSAM 

PACKET   COMPANY   ex  parte 

PIMM. 

Cmmpanj^  JohU-Stoek  Companies*  Wind^ 
hg^mp  Aetf  1848 — Appeal  Motion. 

The  MoMler  charged  with  the  winding 
tip  nf  a  company  deciined  on  two  several 
oeeasMNw  io  insert  the  futme  of  J.  P.  as  a 
esniribwiory  eUher  on  his  own  aecouni  or  in 
his  represenkUipe  character;  and  the  Vice 
ChmmeeUar^  on  two  distinct  appeals^  coi^firmed 
these  decisions  of  the  Master.  A  motion 
was  then  made  before  the  Lord  Chancellor 
to  discharge  or  vary  the  two  orders  of  the 
flee  Chancellor,  and  that  J.  P.  might  be 
included  in  the  list  of  contributories,  as  a 
conirUmtory^  either  in  his  own  right  or  as 
personal  representative^  in  respect  of  a 
certain  number  of  shares,  and  either  for  the 
iftAols  •»  one  character,  or  for  part  in  one 
charmeter  and  part  m  another : — Held,  npon 
a  preliminary  objection,  that  this  was  not  an 
^^opeal  motion  within  the  provisions  of  the 
Joint'Stock  Companies*  Winding-up  Act, 
1848. 

Nbw  Sbsiib,  XIX.— CHAsa 


In  this  case  the  Master,  charged  with 
Uie  winding  up  of  this  company  under  the 
Joint-Stock  Companies*  Winding-up  Act, 
1848,  had  declined  to  put  the  name  of 
Joshua  Pimm  on  the  list  of  contributoriet 
on  his  own  account ;  and  on  a  motion,  by 
way  of  appeal,  before  Knight  Bruce,  V.C. 
this  decision  of  the  Master  was  confirmed. 
A  second  application  was  then  made  to  the 
Master,  that  the  name  of  Joshua  Pimm 
might  be  put  on  the  list  of  contributories 
in  respect  of  the  same  shares,  as  executor 
of  his  late  father.  The  Master  having 
declined  to  insert  his  name  upon  the  list 
as  such  executor,  this  decision  was  also 
affirmed,  on  appeal,  by  Knight  Bruce,  V.C. 
The  official  manager  now  moved,  by 
way  of  appeal,  before  the  Lord  Chaneellor, 
that  the  two  orders  of  Knight  Bruce,  V.C. 
might  be  discharged  or  varied,  and  that 
Joshua  Pimm  might  be  ordered  to  be 
included  in  the  list  of  contributories  to  the 
company,  as  a  contributory  either  in  his 
own  right,  or  as  personal  representative  of 
his  late  father  for  the  number  of  forty 
shares,  or  any  less  number  of  sharesi  and 
either  for  the  whole  in  one  character,  or 
for  part  in  one  character  and  part  in 
another  character,  as  the  Court  should 
think  fit. 

Mr.  RoundeU  Palmer  and  Mr.  Pearson, 
for  the  respondent,  took  a  preliminary 
objection  to  the  form  of  the  notice  of 
motion  as  irregular,  inasmuch  as  it  asked 
the  decision  of  the  Court  upon  a  question 
which  never  was  before  the  Master,  fmd 
never  could  have  been  decided  by  the 
Master.  That  no  such  case  as  that 
raised  by  the  present  motion  had  been 
decided  by  the  Vice  Chancellor  Knight 
Bruce.  The  motion  was  therefore  an  en- 
tire evasion  of  the  Winding-up  Act ;  and 
they  cited,  in  support  of  the  objection,  the 
cases  of— 

In  re  The  North  of  England  Joint-Stock 
Banking  Company  ex  parte  GlahcUn^ 
1  Hall  &  Twells,  121 ;  s.  c.  18  Law 
J.  Rep.  (n.s.)  Chanc.  147,  and 
Ex  parte  Hutchinson,  1  De  Gex  ft  S. 
563. 

Mr.  Bacon  and  Mr,  Prior,  in  support 
of  the  motion,  urged  that  by  the  form  of 
the  notice  of  motion,  the  respondent  had 
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full  notice  of  the  case  be  would  have  to 
meet,  in  accordance  with  the  spirit  of  the 
provisions  of  the  Winding-up  Act,  and  the 
object  of  the  motion  was  to  avoid  circuity 
of  proceedings  and  expense. 

The  Lord  Chancellor,  observing  that 
the  notice  of  motion  in  its  present  form 
was  contrary  to  the  spirit  of  the  Winding- 
up  Act,  and  clearly  involved  matter  that 
was  not  before  Knight  Bruce,  Y.C,  re- 
fused the  motion,  wid^  costs. 


WiGRAM, 

1849 
July  14, 


i  re   TH£  YORK  AND 
LONDON  ASSURANCE 

COMPANT,  ex  parte 

HODSELL. 


Company — JoinUStoch  Companies  Wind- 
ing-up  Ad — Petition  by  Shareholder  pend- 
ing  Action  against  him. 

The  usual  order  for  dissolving  and  tvind^ 
ing  up  a  company  was  made  upon  the  petition 
of  a  shareholder^  notwitJutanding  an  action 
was  then  pending  against  him  for  payment  of 
calls. 

This  was  a  petition  under  the  Joint- 
Stock  Companies  Winding-up  Act,  1848 
(1),  to  dissolve  and  wind  up  the  York  and 
London  (late  the  York  and  North  of  Eng- 
land) Assurance  Company. 

Mr,  Wood  and  Mr.  Hetherington,  for 
the  petitioner,  a  shareholder  and  contribu- 
tory. 

The  Solicitor  General  and  Mr.  FreeUng 
opposed  the  petition,  upon  the  grounds 
that  an  action  was  pending  against  the 
petitioner  for  the  amount  of  ctdls  of  bl. 
upon  each  of  the  shares  held  by  the  peti- 
tioner, and  that  the  object  of  the  petition 
was  to  stay  proceedings  in  the  action. 

Mr.  Wood  replied. 

WiORAM,  y.C.  made  the  usual  order  for 
dissolving  and  winding  up  the  company. 


WiGRAM 

Jan.  : 


re  THE  PORT  OP  LO 
SHIPOWNERS*  LOAl 
ASSURANCE       COM] 

ex  parte  collinob 


(1)  II  &  12  Vict  c.  45. 


Company — Joint^Stoch  Companies  I 
ing^up  Acts,    Order  under,  pending 
ceedings  under  Lord  Dalhousie*s  Aet^ 
contributory,  Right  of,  to  oppose  PetiHi 

The  commencement  by  a  creditor  oj 
ceedings,  under  Lord  Dalhousie*s  Act,  J 
purpose  of  making  a  joint^tock  eon 
bankrupt,  will  not  preclude  a  eontrU 
from  subsequently  obtaining  the  usual 
for  dissolution  and  winding  up  under  the* 
Stock  Companies  Winding-up  ActSf 
1849. 

Whether  a  creditor  not  being  a  eon 
tory  is  entitled  to  oppose  the  petition 
ifltter— quaere. 

This  was  a  petition  under  the  4 
Stock  Companies  Winding-up  Acts, 
1849(1)  for  the  dissolution  and  wi 
up  of  the  Port  of  London  Shipowners' 
and  Assurance  Company.  It  was  pn 
ed  by  a  shareholder  and  contributory 
stated  that  the  company  was  provisic 
registered  and  a  deed  of  settlement 
cuted  in  1847,  and  that  its  object  wi 
mutual  assurance  of  vessels  belonging 
shareholders  and  their  cargoes  agains 
from  sea,  fire,  men  of  war,  rovers,  repi 
and  other  risks.  Proceedings  under 
Dalhousie's  Act  (2)  for  the  purpo 
making  the  company  bankrupt  luid  rec 
been  commenced  by  the  holder  of  a  ] 
granted  by  it.  The  company  had  € 
to  carry  on  business,  and  had  transfei 
to  the  Sea,  Fire,  and  Life  Assuranc 
ciety. 

Mr,  Roxburgh  appeared  for  the  petit 

Mr,  W,  T.  S,  Daniel  appeared  to  o 
the  petition,  on  behalf  of  the  credito 
had  proceeded  against  the  company. 

Mr.  Roxburgh  objected  that  a  cr 
or  other  person  not  being' a  contribi 

(1)  11  fir  12  Vict  c.  45,  and  12  &  18  Vict 

(2)  7  &  8  Vict  c.  1 1 1.  An  act  for  facilitati 
winding  up  tbe  affairs  of  Joint-Stock  Con 
unable  to  meet  their  pecuniary  engagementi 
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could  not  be  heard  in  opposition  to  the 
petition.  Contributories  were  the  only 
persons  entitled  to  present  a  petition  (3).  It 
was  clear  that  opposition  by  contributories 
only  was  contemplated  by  the  legislature, 
because  the  amended  act  of  1849  (4)  pro- 
yidedy  that  every  contributory  shoidd  be 
furnished  on  request  with  a  copy  of  the 
petition,  but  did  not  give  the  same  right  to 
any  other  person.  There  could  not  be  any 
reason  for  extending  to  a  creditor  not  being 
a  contributory  the  right  to  oppose  the  peti- 
tion. 

[WiORAM,  y  .C.  said,  that  before  deciding 
upon  the  objection,  he  should  like  to  know 
the  ground  upon  which  the  creditor  rested 
his  right  to  oppose  the  petition.] 

Mr.  W.  T.  S.  Daniel.— The  creditors 
who  have  commenced  the  proceedings  under 
Lord  Dalhousie*s  Act  are  the  proper  par- 
ties to  have  the  management  of  the  affairs 
of  the  company.  The  order  sought  by  the 
petition  would,  if  granted,  deprive  them  of 
such  management,  and  render  their  previous 
proceedings  useless. 

Mr,  Roxburgh  replied. — ^The  order  to 
wind  up  the  company  would  not  prejudice 
the  jHTooeedings  of  tbe  creditor  at  law  or 
otheiwise,  but  merely  stay  them  until  his 
debt  had  been  proved  before  the  Master. 
Even  this  stay  of  proceedings  could  not  be 
obtained  until  the  appointment  of  an  offi- 
cial manager — In  re  The  India  and  Australia 
MaU  Steam  Packet  Company  (5).  If  the 
creditor  should  fail  to  prove  his  debt  before 
the  Master,  he  might  notwithstanding  ob- 
tain an  order  from  the  Court  for  liberty  to 
continue  his  proceedings  at  law — In  re  The 
Patent  Ekutie  Pavement  and  Kamptulicon 
Compamy  (6). 

WioBAM,  y.C.  made  the  usual  order  for 
the  dissolution  and  winding  up  of  the  com- 
pany. 


WiGRAM,  V.C. 

Jan.  21,  22. 


(8)  ll&I2Tricte.45.s.5. 

(4)  12  ft  18  Vict  e.  108.  s.  2.— As  to  the  right  of 
aoy  penon  other  than  a  contributory  to  appear  and 
oppoae  the  petition,  tee  /»  re  <Ae  Eattem  Counties 
Jtmethm  mnd  Somtkind  Railwajf  Company,  14  Law 
TimeB,8d9. 

(5)  18  Law  J.  Rep.  (h.s.)  Chanc.  890. 
'  (6)  Jnte,  128. 


'In  re  the  direct  londok, 

PORTSMOUTH  AND  CHI- 
CHESTER AND  DIRBCT 
PORTSMOUTH  AND  CHAT- 
HAM RAILWAY  COM- 
PANY, ex  parte  gold- 
smith. 


Company — Joint- Stock  Companies  Wind^ 
ing-up  Acts  —  Allottees  —  All  Debts  and 
Claims  alleged  to  have  been  satisfied — Cotis. 

A  petition  for  the  dissolution  and  winding 
up  of  a  company  by  an  allottee,  who  had  paid 
the  required  portions  of  the  deposit  on  his 
shares,  was  opposed  on  the  ground  thai  ail 
debts  and  claims  had  been  settled  by  the 
company.  The  Court,  not  being  saUsfied 
that  a  certain  claim  against  the  company 
had  been  decided  at  law  upon  merits,  and  it 
being  sworn  that  other  debts  were  stiU  due 
from  it,  and  that  several  allottees  of  shares 
had  not  paid  any  portion  of  the  share  de- 
posits, made  the  usual  order. 

This  was  a  petition  under  the  Joint-Stock 
Companies  Winding-up  Acts,  1848,  1849, 
(1),  praying  for  the  dissolution  and  wind- 
ing up  of  the  Direct  London,  Portsmouth 
and  Chichester,  and  Direct  Portsmouth 
and  Chatham  Railway  Company.  It  stated 
that  the  company  was  projected  and  pro- 
visionally registered  in  1845,  with  a  pro- 
posed capital  of  1 ,900,OOOZ. ,  in  95 ,000  shares 
of  20/.  each,  and  upon  each  of  which  a  depo- 
sit of  21.  2s.  was  to  be  paid.  The  managers 
of  the  company  subsequently  determined 
that  the  sum  of  \0s.,  a  part  of  the  deposit 
of  21.  2s.  per  share,  should  be  paid  in  No- 
vember 1845,  and  the  remainder  in  Janu- 
ary 1846.  The  petitioner  was  the  allottee 
of  150  shares,  and  had  duly  paid  the  de- 
posit of  \0s.  on  each  share.  The  proposed 
line  of  railway  was  surveyed,  and  other 
proceedings  were  taken ;  but  the  residue  of 
the  deposits  was  never  paid,  nor  any  part 
of  the  sum  deposited  returned,  and  ulti- 
mately the  project  was  entirely  abandoned 
without  any  application  being  made  to 
parliament  in  respect  of  it.  The  petition 
stated  that  the  company  had  incurred  debts 
to  a  large  amount,  and  that,  some  still 
remained  unsatisfied,  the  whole  or  a  pro- 
CD  11  &  12  Vict  c.  45.  and  12  &  13  Vxct.0. 108. 
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portionate  part  of  whicli  the  provisional 
committee  and  allottees  were  liable  to  pay  ; 
some  of  whom  had  made  contributions,  but 
many  others  had  not  made  any  payment  in 
respect  of  such  debts.  It  was  then  alleged, 
that  if  all  the  members  of  the  provisional 
committee  and  the  allottees  were  to  con- 
tribute what  they  ought,  the  debts  of  the 
company  would  be  provided  for,  and  a  con- 
siderable surplus  would  remain,  from  which 
the  petitioner  would  be  entitled  to  repay- 
ment of  part  of  the  sum  paid  by  him. 

Affidavits  in  support  of  tlie  petition 
stated,  inter  aliUy  that  in  addition  to  two 
debts  of  100^.  and  50/.  due  from  the  com- 
pany to  Mr.  Oliver  and  Mr.  Crook,  respec- 
tively, the  company  was  indebted  to  Messrs. 
Drayson,  the  engineers  of  the  company, 
for  surveying,  in  a  sum  exceeding  S,000/., 
and  that  one  of  the  Messrs.  Drayson 
having  been  a  registered  promoter  of  the 
company,  it  had  been  made  an  objection 
to  their  remedy  at  law  that  he  was  thereby 
a  partner  in  the  company  and  could  not 
sue  at  law. 

Two  of  the  managing  committee  of  the 
company  filed  affidavits  in  opposition  to 
the  petition.  They  stated  Hmt  all  the 
outstanding  demands  of  the  creditors  in 
respect  of  the  project  had  been  paid  and 
satisfied ;  that  it  had  been  virtually  decided 
in  the  case  of  Willey  v.  PaTraU{2\  that 
the  allottees  who  had  paid  down  part  of  the 
deposits  on  their  shares  in  the  company 
could  not  recover  them,  because  they  were 
applicable  and  had  been  applied  to  pay- 
ment of  the  expenses ;  and  that  the  com- 
pany was  in  fact  already  wound  up  and  its 
business  and  affairs  settled  and  adjusted. 

Another  affidavit  of  one  of  the  managing 
committee  stated,  that  in  the  action  brought 
by  Messrs.  Drayson  against  the  chairman, 
to  recover  the  amount  alleged  to  be  due  to 
them,  the  verdict  was  given  against  them 
mainly  on  the  ground  that  they  had  de- 
pended for  compensation  on  the  ultimate 
success  of  the  project,  and  on  the  evi- 
dence of  letters  shewing  that  they  were 
precluded  from  recovering  their  demand 
either  from  the  managing  or  provisional 
committees. 


(2)  3  Exch.  Rep.  211 ;  s.  c  18  Law  J.  Rep.  (n.8.) 
Ezch.  82. 


This  statement  in  the  last  affldov 
contradicted  by  one  of  the  Messrs.  Dn 
and  the  effect  of  the  letters  mentioi 
it,  explained. 

Mr.  Wood,  for  the  petition. 

Mr.  Bacon,  contra,  urged  that  tin 
sent  case  was  not  within  the  l^^di 
Acts,  as  all  the  debts  of  the  compan 
been  satisfied  or  determined,  and  di 
sole  object  of  the  petition  was  to  afl 
Messrs.  Drayson  an  opportunity  oi 
testing  in  the  Master's  office  their  a 
claim  against  the  company. 

Jan.  22.  —  Wigram,  V.C. — I  co 
this  case  to  be  within  the  acts  of  ] 
ment.  It  clearly  is  so,  primd  fame. 
case  of  the  petitioner  is  that  of  a 
who  was  the  allottee  of  shares  upon 
he  might  have  been  called  on  to 
deposit  of  2/.  2«.  per  share,  an  o 
however,  being  given  to  pay  down  IOj 
certain  day  and  the  remainder  in  the  i 
of  January  then  next  following, 
the  allotment  of  the  shares,  the  peti 
and  others  did  pay  down  10«.  per 
It  appears  that  a  great  number  of  p 
who  applied  for  shares,  and  to  whon 
were  in  form  allotted,  have  not  pal 
sum  in  respect  of  such  shares,  whilst  c 
it  is  alleged,  have  paid  more  than  thcr 
bound  to  do.  There  is  no  question 
the  allotment  of  shares,  and  I  c 
say  that  the  allottees  who  have  pi 
their  shares  are  not  entitled  to  a  dc 
upon  their  claims.  It  appears  alsc 
there  are  debts  due  from  the  con 
one  of  which  amounts  to  100/.  and  ai 
to  50Z.,  and  it  is  stated  that  there 
unsatisfied  debt  due  to  the  surveyi 
engineer.  There  is  nothing  on  the 
hand  to  withdraw  this  case  from  tb 
visions  of  the  Winding-up  Act,  \ 
there  is  clear  proof  that  the  whole  ; 
of  the  company  have  already  been  i 
up,  and  that  nothing  more  remains 
done.  I  have  not  sufficient  evidenc 
fore  me  to  satisfy  my  mind  that  at 
the  case.  A  statement  was  made  in 
sition  to  the  petition,  which,  at  the 
made  an  impression  upon  me,  and  i 
this  effect,  that  as  to  one  of  th« 
which   had  been   mentioned   by  tb 
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titioner,  tlie  case  had  been  tried  at  law 
Tipon  tbie  merita,  and  decided  against  the 
plaintifb ;  but  if  the  affidavits  in  support 
of  the  petition  are  to  be  believed,  that 
case  was  not  tried  upon  the  merits,  but 
was  decided  upon  the  technical  objection 
that  the  claimant,  being  a  promoter  of  the 
scheme,  could  not  bring  an  action  against 
the  other  promoters.  The  statement  in  the 
counter  affidavit  to  this  is  not  sads&ctory. 
But  what  I  proceed  upon  is,  that  it  is 
sworn  that  there  are  debts  unpaid,  and  that 
other  persons  besides  the  petitioner  applied 
for  shares,  and  to  whom  allotments  were 
made.  There  is,  therefore,  sufficient  for  a 
reference.  If  it  shotdd  turn  out  that  the 
reference  has  -been  improperly  made,  it 
can  be  set  right  upon  the  question  of 
costs.  I  have  notlung  to  do  with  the 
suggestion  that  the  object  of  the  petition 
is  to  favour  a  particular  individual,  by 
enabling  him  to  bring  forward  his  claim  a 
second  time.  If  the  petitioner  has  suffici- 
ently established  his  case,  I  am  not  at 
liberty  to  reject  the  petition  merely  because 
some  collateral  purpose  may  be  served  by 
it  in  fiivour  of  another  person.  I  must, 
therefore,  make  the  usual  order  for  the 
diMolution  and  winding-up  of  this  com- 
pany. 


} 


In  re  Bartholomew's 

TRUST. 


L.C. 

1849. 

Nov.  18,  16 

Witt — Vetted  Legacy. 

The  testator  gave  to  trustees  the  sum  of 
2,000/.  in  trust  to  invest  and  pay  the 
income  to  his  daughter  for  her  lifcj  and  after 
her  death  to  pay  and  assign  the  trust  fund 
to  his  daughter's  children  as  and  when  they 
should  severaUy  attain  the  age  of  twenty  ^one 
yearSf  in  equal  shares ;  to  whom  he  gave  and 
bequ^Uhed  the  same  accordingly,  with  benefit 
of  survivorship  in  case  any  child  died  before 
his  share  became  payable^  and  with  a  direc* 
tion  to  apply  the  income  of  their  shares  for 
mainienance  during  minority: — Held,  that 
the  only  ehiid  of  the  daughter  (who  died 
under  twenty'One)  tooh  a  vested  interest* 

Thomas  Bartholomew  by  his  will,  dated 
the8thof  March  1820,gaveasumof2,000;. 


to  trustees,  in  trust,  to  invest  the  same 
upon  government  securities,  and  to  pay  the 
interest  thereof  into  the  proper  hands  of 
his  daughter,  Mary  Ann  Buller,  for  her 
separate  use  for  life,  and  after  her  decease 
upon  trust  that  the  trustees  should  stand 
possessed  of  the  said  sum  of  2,000/.  upon 
trust  to  pay  the  same  or  assign  the  security 
or  securities  whereon  the  same  might  be 
then  placed  or  invested  unto,  between  or 
amongst  all  and  every  the  child  and 
children  of  his  said  daughter,  Mary  AnSf 
as  and  when  they  should  severally  attain 
the  respective  ages  of  twenty-one  years, 
in  equal  shares  and  proportions,  share  and 
share  alike ;  to  whom  he  gave  and  be- 
queathed the  same  accordingly,  with  bene- 
fit of  survivorship  to  or  amongst  snch 
child  or  children,  in  case  of  the  death  of 
any  one  or  more  of  them  before  such  share 
or  shares  of  and  in  the  said  sum  of  2,000/. 
should  become  payable  ;  and  upon  fuirther 
trust  that  the  trustees  should,  after  the 
death  of  his  daughter,  pay  and  apply  the 
interest  and  dividends  of  the  said  2,000/* 
for  or  towards  the  maintenance,  clothing 
and  education  of  such  child  or  children  of 
his  said  daughter,  until  their  respective 
shares  thereof  should  become  payable,  in 
proportion  to  their  respective  shares  therein, 
as  the  trustees  should  in  their  discretion 
think  fit. 

The  testator  died  in  1826.  Mary  Ann 
Buller  married  the  petitioner,  and  there 
was  issue  of  that  marriage,  one  child,  who 
died  an  infant  and  unmarried.  Mary  Attn 
died  in  1847.  The  money  was  paid  into 
court  under  the  10  &  11  Vict.  c.  96,  and 
the  father  of  the  infant  then  presented  a 
petition  for  the  payment  out  of  the  fund 
to  him,  as  administrator  of  his  child.  The 
petition  came  on  to  be  heard  before  the 
Vice  Chancellor  of  England  on  the  21st 
of  March  1849,  when  His  Honour  held 
that  the  legacy  was  vested  in  the  child, 
and  made  an  order  for  the  payment  out  of 
the  fund  to  the  petitioner. 

The  executor  of  the  residuary  legatee 
of  Thomas  Bartholomew,  the  testator,  now 
presented  a  petition,  praying  that  the  order 
of  the  Vice  Chancellor  might  be  discharged, 
and  the  petition  dismissed. 

Mr.  Malins  and  Mr.  Hobhouse,  for  the 
petitioner. — Here  there  is  no  gift  except 
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in  the  direction  to  pay  and  transfer  in  a 
given  event;  if  that  event  never  happens, 
no  pa3mient  is  to  be  made — Leake  v. 
Robinson  (1).  The  subsequent  words — 
"  to  whom  I  give  and  bequeath  the  same 
accordingly"  must  be  interpreted  in  con- 
nexion with  the  previous  direction  to  pay ; 
namely,  to  such  children  as  shall  attain 
twenty-one.  The  clause  of  survivorship 
will  not  alter  the  construction — Leake  v. 
Robinson.  The  gift  of  maintenance  will 
not  make  the  legacy  vested,  as  that  is  left 
to  the  discretion  of  the  trustees — Vawdry 
V.  Geddes  (2),  Watson  v.  Hayes  (3), 
LeenUng  v.  Sherratt  (4). 

Mr.  Rolt,  Mr.  Lloyd,  and  Mr.  Nalder^ 
contra. — ^If  the  gift  and  the  direction  to 
pay  are  so  connected  together  that  they 
cannot  be  separated,  then  the  gift  is  con- 
tingent; but  here  there  is  an  independent 
gift,  and  the  word  "accordingly"  merely 
refers  to  the  equal  shares  and  proportions. 
The  whole  income  is  also  given  for  main- 
tenance, and  the  discretion  given  to  the 
trustees  is  merely  as  to  the  mode  of  apply- 
ing it.  It  is  a  circumstance  to  shew  the 
intention  of  vesting — Hammond  v.  Maule 
(5). 

Mr.  Hetherinyton,  for  the  trustees. 

Mr,  MaUns  replied. 

Nov.  16. — The  Lord  Chancellor. — 
The  language  of  the  ivill  brings  this  case 
within  the  rule  of  Leake  v.  Robinson.  That 
rule  is,  that,  where  there  is  an  antecedent 
gift,  a  direction  to  pay  upon  the  attain- 
ment of  a  certain  age  will  not  postpone 
the  vesting  of  the  legacy ;  but  if  there  is 
no  gift  previous  to  the  direction  to  pay, 
then  the  attainment  of  the  prescribed  age 
is  necessary  to  enable  the  legatee  to  acquire 
a  vested  interest.  The  question  in  the 
present  case  is,  whether  this  will  contains 
an  independent  gift  of  the  legacy ;  and  I 
am  of  opinion   that  it  does.      After  the 

(1)  2Mcr.387. 

(2)  1  R.  &  M.  203  ;  s.  c.  8  Law  J.  Rep.  Chanc 
6S. 

(3)  5  Myl.  &  Cr.  125;  t.c.9  Law  J.  Rep.  (n.8.) 
Cbanc.  49. 

(4)  2  Hare,  17 ;  a.  c.  1 1  Law  J.  Rep.  (n.s.)  Chanc. 
423. 

(5)  1  Coll.  281 ;  a.  c.  13  Law  J.  Rep.  (N.s.) 
Chanc.  386. 


direction  to  pay,  follow  the  words,  "to 
whom  I  give  and  bequeath  the  same 
accordingly."  Those  words  are  words  of 
direct  gift  to  whatever  parties  "  to  whom** 
are  to  be  referred.  Those  words,  in  my 
opinion,  refer  as  plainly  "  to  all  and  every 
the  children  and  child  of  the  testator's 
daughter,"  as  if  these  words  had  been 
repeated.  If  those  words  had  come  befcnre 
the  direction  to  the  trustees  to  pay,  no 
doubt  could  have  been  raised.  The  ques- 
tion then  turns  upon  the  word  "  accoisd* 
uigly;"  ^ut  any  other  construction  than 
that  which  referred  it  to  all  the  children 
of  the  daughter  would,  as  I  think,  be  con- 
trary to  the  intention  of  the  testator,  and 
founded  upon  a  pure  technicality.  I 
think  that  the  gift  was  immediate  to  the 
daughter's  children,  and  the  payment  only 
was  postponed.  If  the  gift  was  to  such  of 
the  children  only  as  attained  twenty-one, 
then  the  clause  of  survivorship  was  useless; 
and  it  is  to  be  observed,  also,  that,  by  the 
maintenance  clause,  each  child  was  to  enjoy 
the  whole  interest  of  its  share;  and  the 
discretion  of  the  trustees  was  only  to  be 
exercised  as  to  the  mode  of  applying  that 
interest.  I  am  therefore  clearly  of  opinion 
that  the  Vice  Chancellor  was  right  in  his 
construction  of  the  bequest ;  and  the  i^peal 
must  be  dismissed,  with  <;osts. 


M 
March 


.R.     > 
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HITCHCOCK  V.  CLENDINEN. 


Baron  and  Feme — Scotch  Domicile  — 
Husband's  Right  to  Wife*s  Personal  Estate — 
His  Right  to  elect  to  take  Freeholds  in  Eng- 
land  when  vested  in  Trustees  for  Sale.. 

By  a  decree  made  in  this  cause,  Isobel  the 
wife  of  James  M^  Hardy,  and  Henry  Buckle^ 
as  the  administrator  of  C.  C,  were  declared 
to  be  entitled  in  equal  moieties  to  the  money-io 
arise  from  a  freehold  messuage  and  prenumg 
in  England,  which  had  been  conveyed  to  Imi- 
teesfor  sale.  Before  the  decree  was  dras^n 
up  James  M* Hardy  presented  a  petition  to 
this  Court  stating  that  he  and  his  wife  tr^fe 
bom' in  Scotland,  and  were  domiciled  there; 
that  by  the  law  of  Scotland  marriage  ope^ 
rated  as  an  assignment  of  the  wife*s  personal 
estate  to  the  husband ;  thai  he  was  entitled  to 
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Tecaver  the  whole  without  her  concurrence^ 
^md  without  her  being  entitled  to  any  settle^ 
'wnent;  and  it  prayed  that  the  freehold  house 
anight  he  conveyed  to  him  and  Henry  Buckle ^ 
Md  their  heirs : — Held^  thai  the  petitioner 
Seing  entitled  to  the  produce  of  the  real  estate 
-wMgkt  elect  and  take  the  estate  itself  but  the 
Jad  of  the  parties  electing  must  be  recited  in 
4he  decree, 

Elizabeth  Anne  Stewart,  by  an  inden* 
-ture,  dated  the  2nd  of  October  1830,  con- 
veyed a  fireehold  messuage  and  beredita- 
xnents  in  Albemarle  Street,  in  the  county 
^f  Middlesex,  to  Richard  Hitchcock  and 
Barnes  Maxwell  Thompson,  upon  trust,  for 
^JUizabeth  Anne  Stewart  for  life,  and  after 
^ler  decease,  upon  trust,  to  seU  the  same 
«nd  stand  possessed  of  the  produce  for  her 
children ;  but  if  there  should  be  no  child 
vrho  should  attain  a  vested  interest,  and 
Jane  M'Eiver,  the  aunt  of  the  said  Eliza^ 
l>eth  Anne  Stewart,  should  die  in  her  life- 
^unCy  then,  upon  trust,  after  the  decease  of 
the  said  E.  A.  Stewart,  to  hold  the  produce 
of  the  said  estate  upon  such  trusts  as  the 
said  £.  A.  Stewart  should  appoint,  and  in 
default  of  appointment,  in  trust  for  the 
3>er8on  or  persons'  who  at  the  time  of  the 
decease  of  the  said  £.  A.  Stewart,  having 
survived  the  said  Jane  M'Eiver,  should  be 
next-of-kin  of  the  said  Jane  M*£iver,  to 
l>e  divided  between  and  among  such  per- 
sons, if  more  than  one,  according  to  the 
Statute  of  Distributions  of  the  estates  of 
intestates. 

On  the  18th  of  December  1830  Jane 
M*£iver  died,  and  in  1831  Elizabeth  Anne 
Stewart  intermarried  with  Alexander  Clen- 
dinen,  and  died  in  May  1835,  without 
having  had  any  child  who  attained  a  vested 
interest  in  the  said  estate,  or  in  the  money 
to  arke  by  the  sale  thereof,  and  without 
having  made  any  appointment.  Upon  a 
reference  to  the  Master  he  found  that  Ca- 
therine ColvUle  and  the  defendant  Isobel 
M'Haidy  were  the  only  next-of-km  of 
Jane  M'Eiver  living  at  the  death  of  Eliza- 
beth Anne  Clendinen ;  that  Catherine  Col- 
ville  died  on  the  1st  of  June  1841,  when 
Henry  Buckle  procured  letters  of  adminis- 
tration to  her  estate  and  effects  to  be  granted 
to  him.  ■ 
At  the  hearing  of  the  causes,  a  decree 


was  made  declaring  that  Isobel  M' Hardy, 
and  Henry  Buckle,  as  the  administrator 
ofCatherine  Colville,  were  entitled  in  equal 
moieties  to  the  produce  to  arise  from  the. 
sale  of  the  fireehold  estate. 

Before  the  decree  was  drawn  up,  James 
M' Hardy  presented  this  petition  stating 
that  he  and  his  wife,  Isobel  M* Hardy,  were 
bom  in  Scotland,  and  had  always  been  and 
were  then  domiciled  there ;  that  marriage, 
by  the  law  of  Scotland,  operated  as  an 
absolute  assignment  of  the  wife's  personal 
property  to  the  husband,  and  that  the  wife 
had  no  equity  to  a  settlement  out  of  it : 
and  praying  that  R.  Hitchcock  and  J.  M. 
Thompson  might  be  directed  absolutely 
to  convey  the  freehold  messuage  and  here- 
ditaments which  had  been  conveyed  to 
them  by  the  indenture  of  the  2nd  of  October 
1830,  unto  and  to  the  use  of  the  petitioner, 
James  M' Hardy,  and  the  defendant,  Henry 
Buckle,  and  their  heirs,  as  tenants  in  com- 
mon, as  they  elected  and  desired  to  take 
the  estate  itself,  instead  of  having  it  con- 
verted into  money  by  a  sale  thereof.  It 
was  also  stated  that  the  rents  of  the  estate 
had  been  paid  into  court  since  May  1835, 
and  that  there  was  a  sum  of  1,500^.  13«.  Id, 
3  per  cent.  Bank  annuities  in  court,  stand- 
ing to  the  credit  of  these  causes,  with  a 
sum  of  71/.  ISs.  lOd,  cash,  which  had 
accrued  due  for  a  dividend  thereon ;  and 
that  these  sums,  together  with  the  residue 
of  the  rents  and  profits  in*  the  hands  of  the 
receiver,  were  more  than  sufficient  to  pay 
all  costs,  charges,  and  expenses  of  the  suits^ 
&c.,  and  that  there  was  no  necessity  to  sell 
the  messuage  and  hereditaments  to  provide 
for  such  pa3rments,  as  a  surplus  of  the  funds 
in  court  would  probably  remain,  to  whidi 
the  petitioner,  and  Henry  Buckle  were 
entitled  in  moieties.  The  petition  was 
supported  by  the  affidavit  of  a  Scotch 
advocate,  which  stated,  "  that  by  the  law 
of  Scotland  the  whole  personal  estate  of  a 
married  woman  vested  absolutely  in  her 
husband;  that  by  such  law  a  married 
woman  is  not  entitled  in  equity  or  other- 
wise to  any  settlement  of  her  personal 
estate  or  any  part  thereof;  but  that  a 
husband  is  entitled  to  receive  the  whole  of 
the  personal  estate  of  his  wife  without  any 
consent  or  concurrence  of  his  wife,  and 
without  making  any  settlement  thereof,  or 
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of  any  part  thereof  for  her  henefit."  There 
were  also  other  affidavits  proving  the  domi- 
cile, and  that  no  settlement  or  agreement  i^ 
a  settlement  affecting  the  property  had  been 
made  upon  the  marriage. 

Mr.  Turner  and  Mr.  W.  R.  EUis,  on 
behalf  of  the  petitioner. — ^By  the  trusts  of 
the  deed  the  freehold  house  was  converted 
into  personal  estate  which  the  husband,  by 
the  law  of  his  domicile,  was  absolutely 
entitled  to.  He  has  a  right  to  elect  to 
take  the  realty,  and  to  take  the  estate 
itself  without  going  through  the  process  of 
selling  it. 

Mr.  Roupell  and  Mr.  Beavan,  for  the 
plaintiff. 

Mr.  Cairm  and  Mr.  Ttcells^  for  other 
parties. 

The  Mastj^r  of  the  Rolls. — ^The  peti- 
tioner being  entitled  to  the  produce  of  the 
real  estate  may  exercise  his  option  of 
taking  the  estate  as  it  stands  without  a  sale. 
The  decree  must  recite  that  the  parties  have 
made  the  election. 


Ij.v/. 

1848. 

Nov.  15,  16.  J>       MANGLES  0.  DIXON. 

1849. 
Nov.  20. 

Incumbrance — Prior  Equity  postponed — 
Conduct. 

By  a  charter-party,  dated  in  April  1845, 
made  between  B.  4*  Co,,  the  owners,  and 
M.  4*  Co.,  ii  was  agreed  that  M.  4*  ^o. 
should  charter  the  ship  Y.  at  a  certain 
rate,  the  freight  to  be  payable  by  certain 
instalments  at  fixed  periods,  ana  the  re- 
mainder  at  the  termination  of  the  voyage. 
By  a  separate,  but  contemporaneous,  in- 
strument, it  was  agreed  between  the  same 
parties  that  the  speculation  should  be  at  their 
joint  risk.  2%«  charter-party  remained  in 
the  hands  of  B.  ^  Co.,  who,  in  December 
following,  deposited  it  with  their  bankers,  as 
a  security  for  money  advanced.  The  bankers 
in  March  1846  gave  notice  to  M.  ^*  Co.  of 
the  deposit,  and  claimed  the  freight  due  and 
to  become  due  thereunder.  Several  payments 
were  then  so  made  by  M,  4*  Co.  to  the  bankers 


in  accordance  with  the  charter-party, 
Co.  afterwards  became  bankrupt,  in  A 
1846  the  ship  returned,  and  the  advi 
proving  a  losing  one,  M.  ^  Co.  then 
informed  the  bankers  that  it  was  at  iki 
risk  of  themselves  and  B.  ^  Co.  .--— 
upon  appeal,  that  M.  4*  Co.  by  their  ec 
had  precluded  themselves  from  intUi 
against  the  bankers  upon  their  prior  e^ 
and  the  order  for  an  injunction  to  re 
the  bankers  from  proceeding  upon  am 
at  law,  commenced  by  them  to  recom 
whole  of  the  unpaid  freight,  was  dism 

This  was  an  appeal  from  a  deddoii  i 
Vice  Chancellor  Knight  Bruce. 

The  question  raised  upon  the  appes 
whether  the  conduct  of  ihe  plaintilb  J 
disclosing  their  prior  equity,  and  in 
acts  which  apparently  neg^ved  die 
ence  of  such  equity,  after  fiill  notia 
subsequent  equitable  incumbrance  or 
had  precluded  them  from  asserting 
prior  equity  as  against  the  subsequfli 
cumbrancers. 

Mr.  Cooper  and  Mr.  Lovat  appeu 
the  appellants,  Messrs.  Dixon  &  Co 
subsequent  incumbrancers,  and 

Mr.  Humphry  and  Mr.  J.  Smithy  u 
port  of  the  decree. 

The  facts  of  the  case  are  fully  set  < 
his  Lordship's  judgment. 

Nov.  20,  1849.— The  Lord  Cha 
LOR. — By  a  charter-party  of  affi^ight 
dated  the  23rd  of  April  1845,  in 
Messrs.  Boyd  &  Co.  were  descxib 
owners  of  the  ship  Fifeshire,  M 
Mangles  &  Co.,  in  consideration  c 
hire  of  the  ship  for  eighteen  months,  s 
to  pay  certain  freight  to  Messrs.  B( 
Co.  at  different  periods,  the  ultimatfl 
ment  to  be  upon  delivery  of  the  < 
Upon  the  face  of  this  document  M 
Boyd  &  Co.  were  represented  as  oi 
and  Messrs.  Mangles  &  Co.  as  the 
terers,  and  the  whole  of  the  freight 
made  payable  by  Messrs.  Mangles  i 
to  Messrs.  Boyd  &  Co.  This  eb 
party  was  deposited  with  Messrs.  IM) 
Co.  by  Messrs.  Boyd  &  Co.,  and  th 
lowing  memorandimi  written  upon 
**  Messrs.  Mangles,  Price  &  Co.— 1 
pay  the  amount  of  what  is  due  ftot; 
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date  to  Messrs.  Dixon  &  Co.  or  their  order. 
John  Boyd  &  Co.,  1st  of  December  1845." 
This  was  a  security  to  Messrs.  Dixon  & 
Co.  for  an  advance  of  12,000/.  in  the 
preceding  month  of  May.  Notice  of  this 
deposit  and  assignment  was  given  to  Messrs. 
Mangles  &  Co.  on  the  14th  of  March  1846, 
and  150/.  of  the  freight  having  become  due 
on  the  1st  of  May  1846,  Messrs.  Dixon  & 
Co.  on  the  16th  of  that  month  claimed  pay- 
ment of  that  sum  from  Messrs.  Mangles  & 
Co.,  and  in  the  letter  making  that  claim 
mentioned  the  insolvency  of  Messrs.  Boyd 
&  Co.,  although  no  fiat  had  at  that  time 
issued  against  them.  On  the  20th  Messrs. 
Mangles  &  Co.  paid  the  150/.  to  Messrs. 
Dixon  &  Co.  and  wrote  to  them  the  follow- 
ing note :— "  We  have  now  the  pleasure  to 
indose  you  bank  notes  for  150/.,  being  the 
amount  due  on  account  of  charter-party 
by  the  ship  Fifeshire,  made  over  to  you  by 
Messrs.  John  Boyd  &  Co.  for  which  be 
good  enough  to  send  us  a  stamped  receipt. 
Mangles  &  Co.,  20th  of  May  1846."  On 
the  1st  of  June  and  the  1st  of  July  1846, 
two  other  sums  of  150/.  each  having  become 
due  for  freight,  Messrs.  Mangles  &  Co.  on 
the  9th  of  July  1846  paid  the  amount  to 
Messrs.  Dixon  &  Co.  In  August  1846  the 
ship  returned,  and  the  adventure  being 
completed  it  appeared  that  a  loss  would  be 
the  result,  and  upon  application  by  Messrs. 
Dixon  &  Co.  for  the  balance  due  for 
freight  by  Messrs.  Mangles  &  Co.  payment 
was  refused,  which  led  to  an  action  as  to 
which  there  could  be  no  defence  at  law,  and 
the  present  bill  was  filed  for  an  injunction, 
which  was  ordered  by  the  decree  on  a  cer- 
tain sum  being  paid  by  Messrs.  Mangles  & 
Co.  to  Messrs.  Dixon  &  Co.  without  pre- 
judice. 

Upon  this  state  of  facts  there  could  be 
^o  doubt  of  the  title  in  Messrs.  Dixon  & 
Co.  to  receive  the  whole  freight,  afrer  the 
notice  of  the  14th  of  March  1846.    By  the 
deposit  and  indorsement  there  was  an  eqiiit- 
^ble  assignment  of  the  debt,  with  notice  to 
the  debtors.     But  the  case  is  met  and  has 
l^een  decided  against  Messrs.  Dixon  &  Co., 
V^pon  a  transaction  between  Messrs.  Boyd 
^  Co.  and  Messrs.  Mangles  &  Co.,  of  which 
Messrs  Dixon  &  Co.  had  no  notice.  It  ap- 
pears that  it  was  agreed  between  Messrs. 
fioyd  8c  Co.  and  Messrs.  Mangles  &  Co., 
that  the  adventure  should  be  a  joint  adven- 
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ture  as  between  those  two  houses ;  and  it 
was  contended  that  Messrs.  Mangles  &  Co. 
are  therefore  liable  only  for  one-half  of  the 
freight  made  payable  by  the  charter-party^ 
This  arrangement  was  intended  to  be  secret : 
it  was  for  that  purpose  made  in  the  first 
instance  between  Messrs.  Mangles  &  Co. 
and  Mr.  Ashton,  the  clerk  of  Messrs.  Boyd 
&  Co.,  who  by  a  separate  instrument  made 
themselves  responsible  for  the  acts  of  Ash- 
ton. And  it  is  to  be  observed,  that  although 
the  adventure  was  clearly  to  be  conducted 
by  Messrs.  Mangles  &  Co.,  yet  there  was 
no  proof  made  and  no  inquiry  directed  as 
to  whether  the  deposit  of  the  charter-party 
to  secure  the  12,000/.  and  the  borrowing 
of  that  sum  was  not  for  the  purpose  of  the 
joint  adventure,  which,  if  such  was  the  £sct, 
particularly  after  the  knowledge  and  ac- 
quiescence of  Messrs.  Mangles  &  Co.,  would 
form  a  very  important  consideration  in 
deciding  upon  the  right  of  Messrs.  Mangles 
&  Co.  to  dispute  the  title  of  Messrs.  Dixon 
&  Co.  But  there  is,  I  think,  sufiicient  to 
come  to  a  very  safe  conclusion  upon  the 
equities  of  the  case  without  taking  thai 
point  into  consideration.  Assuming,  there- 
fore, for  the  present  view  of  the  case,  that 
Messrs.  Boyd  &  Co.  did  not  borrow  or 
apply  the  12,000/.  for  the  purpose  of  the 
joint  adventure,  and  that  they  had  no  right 
to  pledge  the  freight  for  securing  the  re- 
payment of  that  sum,  we  have  the  fact  that 
Messrs.  Mangles  &  Co.  having  the  secret 
right  to  receive  one-half  of  the  freight,  re- 
presented by  that  charter-party  that  they 
were  liable  to  pay  the  whole,  and  thai 
Messrs.  Boyd&  Co.  were  entitled  to  receive 
the  whole  of  it.  They  therefore  put  into 
the  hands  of  Messrs.  Boyd  &  Co.  the  means 
of  imposing  upon  others,  not  merely  by 
concealing  their  own  right,  but  by  declaring 
that  they  had  no  such  right,  but  that  the 
whole  belonged  to  Messrs.  Boyd  &  Co. 

It  is  a  well  known  rule,  that  the  party 
having  a  secret  equity  who  stands  by  and 
permits  the  apparent  owner  to  deal  with 
others  as  if  he  was  the  absolute  owner,  as 
if  there  was  no  such  equity,  should  not 
be  permitted  to  assert  such  secret  equity 
against  a  title  founded  upon  such  apparent 
ownership.  Many  decisions  have  been 
founded  on  this  principle.  But  the  case 
does  not  rest  upon  it :  for  not  only  was  the 
secret  equity  suppressed,  but  the  party 
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claiming  it  has  armed  the  apparent  owner 
with  proof,  resting  upon  his  own  declara- 
tion, that  none  such  existed :  and  therefore 
cannot  afterwards  dispute  an  act  founded 
upon  such  apparent  ownership  as  against 
the  party  claiming  under  it. 

The  last  case  in  the  House  of  Lords  of 
The  Duke  of  Beaufort  v.  Neeld{l)  makes 
it  unnecessary  to  refer  to  other  autho- 
rities. The  Duke  signed  and  put  into  the 
hands  of  his  agent  an  authority  to  consent 
to  any  exchange  under  an  inclosure  act, 
but  db^cted  his  agent  privately  not  to  act 
upon  such  authority  unless  under  certain 
circumstances.  The  agent  produced  the 
authority  and  agreed  to  an  exchange  not 
under  the  stipulated  circumstances ;  upon 
which  ground  the  Duke  disputed  the  agree- 
ment so  entered  into,  but  the  House  of 
Lords  held  the  Duke  bound.  This  case, 
however,  does  not  rest  here :  for  whatever 
knowledge  Messrs.  Mangles  &  Co.  may 
have  had  of  the  transaction  before  the  14th 
of  March  1846,  they  had  on  that  day  re- 
gular notice  of  the  deposit  and  assignment, 
by  which  they  were  informed  formally,  and 
probably  not  for  the  first  time,  that  Messrs. 
Boyd  &  Co.  had  assigned  the  whole  of  the 
future  freight  to  Messrs.  Dixon  &  Co.,  but 
they  made  no  assertion  of  their  supposed 
equity,  or  raised  any  question  as  to  the 
right  of  Messrs.  Boyd  &  Co.  so  to  dispose 
of  the  freight.  But,  on  the  contrary,  they 
paid  the  amount  due,  and  in  their  letter 
recognized  the  fact  that  the  charter-party 
had  been  made  over  to  Messrs.  Dixon  & 
Co.  by  Messrs.  Boyd  &  Co.,  and  so  late  as 
July  1 846  paid  to  them  the  two  instalments 
which  had  become  due  on  the  1st  of  June 
and  the  1st  of  July.  These  payments  were 
also  made  after  the  insolvency  of  Boyd  & 
Co.,  and  the  last  two  after  a  fiat  had  been 
issued  against  them^  which  was  on  the  25th 
of  May.  It  was  therefore  at  that  time  the 
interest  of  Mangles  &  Co.,  if  they  had  any 
ground  for  disputing  the  title  of  Dixon  & 
Co.  under  the  deposit  and  assignment  of 
Boyd&  Co.,  to  have  resisted  those  demands. 
But  it  does  not  appear  that  they  did  so 
until  the  return  of  the  ship  in  August  1846, 
when  it  was  apparent  that  the  adventure 
would  be  a  losing  one.  This  conduct  of 
Mangles  &  Co.  is,  in  my  opinion,  con- 

(1)  12  CI.  &F.  249. 


elusive  between  them  and  Dixon  &  Co. 
If  the  act  of  Boyd  &  Co.  required  con- 
firmation, it  was  sufRcient  to  confirm  it. 
But  it  is  perhaps  of  more  importance  as 
proving  they  had  no  equity  as  against  that 
act,  and  as  of  itself  creating  a  bar  to  any 
such  right  which  they  might  have  had,  by 
permitting  Dixon  &  Co.  to  continue  in  the 
supposition  that  the  security  of  Boyd  &  Co. 
was  sufficient.  It  is  impossible  to  know 
now  how  far  they  might  have  improved 
their  position  if  the  claim  of  Mangles  &  Co. 
had  been  asserted  in  March  1846,  or  the 
following  month  of  May,  when  the  1^0/. 
was  paid,  although  their  attention  was  then 
called  to  the  fact  of  the  insolvency  of  Boyd 
&  Co. 

Upon  all  these  grounds  I  am  of  opin- 
ion that  Dixon  &  Co.  are  entitled  to  the 
full  benefit  of  all  the  freight  reserved  by 
the  charter-party  which  became  due  after 
the  notice  of  March  1 846,  and  as  they  were 
made  parties  to  the  suit  solely  upon  the 
ground  that  they  were  not  so  entiUed,  the 
bill  as  against  them  ought  to  have  been,  and 
must  now  be  dismissed  with  costs.  It  is 
however,  I  hope,  probable  that  the  action 
will  not  proceed,  and  that  the  amount  of 
freight  due  will  be  settled  between  the 
parties. 


L 
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SAWYER  V.  MILLS. 


Staying  Suit — Offer  to  pay  the  Plaintiff* s 
Demand, 

A  legatee^  who  was  entitled  to  a  share  of 
the  proceeds  of  an  estate  directed  to  he  sdd^ 
provided  the  sum  realized  did  not  exceed  a 
certain  amount,  mortgaged  his  share  twice,  and 
before  the  fund  became  divisible  filed  his  bill 
against  the  trustees  and  other  parties-  inter^ 
ested,  and  his  mortgagees,  for  the  perfomumee 
of  the  trusts  and  for  an  account  of  what  was 
due  upon  the  mortgage,  charging  the  trustees 
with  breach  of  trust,  and  charging  that  «o- 
thing  was  due  upon  the  mortgage ;  and  asking 
that  the  trustees  might  pay  the  costs  of  suit. 
When  the  period  of  division  arrived  the  trustees 
paid  the  other  legatees  their  shares.  On 
motion  by  all  the  defendants,  except  the 
mortgagees,  the  biU  was  dismissed  against  all 
the  defendants  except  the  mortgagees,  upon 
the  trustees  paying  the  plaintiff  s  legacy  into 
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court,  and  faying  to  the  plaintiff  and  the 
mortgagees  their  costs  of  suit  up  to  and  in- 
elusive  of  the  motion, 

Thomas  Mills,  by  his  will,  dated  in 
1830,  devised  to  his  three  sons  certain 
freehold  premises  at  Egham,  in  Surrey, 
upon  trust,  as  soon  as  conveniently  might 
he  after  his  decease,  to  sell  the  same  and 
invest  the  proceeds  upon  government 
securities,  for  the  benefit  of  the  children 
of  his  deceased  daughter  Maria  Sawyer, 
and  to  accumulate  the  interest  and  divi- 
dends thereof  until  the  youngest  child  of 
Maria,  who  should  be  living  at  his  decease, 
and  who  should  live  to  attain  the  age  of 
twenty-one  years,  should  attain  that  age, 
and  thereupon  to  divide  the  fund  equally 
between  and  among  the  children  of  Maria 
who  should  be  then  living ;  but  in  case 
the  said  trust  fund,  with  the  accumidations 
thereof,  should  exceed  the  sum  of  2,300/., 
then  the  surplus  thereof  above  the  said 
sum  was  to  be  divided  equally  among 
such  of  the  testator's  sons  as  should  be 
then  living ;  and  he  appointed  his  three 
sons  his  executors. 

There  were  four  children  of  Maria  Saw- 
yer living  at  the  testator's  death,  the 
youngest  of  whom  attained  twenty-one  on 
the  25th  of  September  1849,  whereupon 
the  trustees  paid  to  the  three  younger 
children  of  Maria  Sawyer  their  respective 
one-fourth  shares  of  the  trust  fund.  In 
1846,  the  plaintiff,  Joseph  Sawyer,  the 
eldest  child  of  Maria,  agreed  to  mortgage 
his  share  of  the  fUnd  to  Mercy  Sawyer, 
and  in  March  1849  he  made  a  second 
mortgage,  thereon  to  E.  Cutler.  Mercy 
Sawyer  died  in  1848,  and  one  of  her  exe- 
cutors was  also  one  of  the  executors  and 
trustees  under  the  will  of  the  testator. 
The  freehold  premises  at  Egham  were  not 
sold  pursuant  to  the  trusts  of  the  will. 

On  the  22nd  of  March  1849,  the  plain- 
tiff filed  this  bill  against  the  trustees,  the 
representatives  of  Mercy  Sawyer,  Edward 
Cutler,  and  his  three  brothers,  charging 
the  trustees  with  various  breaches  of  trust, 
in  not  having  sold  the  premises  at  Egham, 
and  in  not  having  accumulated  the  rents 
and  profits ;  and  also  charging  that,  upon 
the  balance  of  account,  there  was  nothing 
now  due  to  the  representatives  of  Mercy 
Sawyer  upon  her  equitable  mortgage.  The 


bill  then  prayed  that  the  trusts  of  the  will 
might  be  carried  into  execution  as  frur  as 
regarded  the  Egham  property,  and  for  a 
declaration  that  the  trustees  had  been 
guilty  of  a  breach  of  trust,  and  for  an 
account  of  the  rents  and  profits,  and  also 
for  an  account  of  what  was  due  on  Mercy 
Sawyer's  mortgage,  and  also  on  E.  Cutler's 
mortgage,  and  for  a  receiver ;  and  asking 
that  the  trustees  might  pay  the  costs  of 
the  suit.  The  trustees  put  in  their  answer, 
and  having  afterwards  paid  to  the  three 
other  children  of  Maria  their  one-fourth 
shares  of  the  trust  fund,  on  the  25th  of 
September  gave  notice  to  the  plaintiff's 
solicitor  that  they  were  prepared  to  pay 
his  share,  but  in  consequence  of  its  being 
incumbered  they  should  pay  it  into  court, 
unless  he  consented  to  its  being  paid  to 
Mercy  Sawyer's  executors,  which  he  de- 
clined to  do.  On  the  23rd  of  October 
1849,  a  motion  was  made  on  behalf  of  all 
the  defendants,  except  Cutler,  that  the 
trustees  might  be  ordered  on  or  before  the 
15th  of  November  1849  to  pay  into  the 
Bank,  to  the  credit  of  the  cause,  the  sum 
of  575Z.,  being  one-fourth  part  of  the  sum 
of  2,300Z.,  together  with  the  sum  of 
4/.  0^.  4d.,  being  interest  thereon  fix>m 
the  25th  of  September  1849  ;  and  that  it 
might  be  referred  to  the  Taxing  Master  to 
tax  the  costs  of  the  plaintiff  and  of  the 
defendant  E.  Cutler  up  to  the  present 
time,  and  that  the  same  when  taxed  might 
be  ordered  to  be  paid  by  the  trustees,  and 
that  upon  such  payment  into  the  Bank, 
and  payment  of  such  costs  to  the  plaintiff 
and  Cutler,  the  bill  might  be  dismissed 
against  all  the  defendants  except  Cutler 
and  the  representatives  of  Mercy  Sawyer ; 
and  that  in  the  mean  time  all  proceedings 
might  be  stayed,  save  for  the  purpose  of 
enforcing  the  order  to  be  made  on  the 
motion. 

This  motion  came  on  to  be  heard  before 
the  Vice  Chancellor  of  England,  who  re- 
fused it,  with  costs.  It  was  now  renewed 
before  the  Lord  Chancellor. 

Mr,  Rolt  and  Mr,  Craig,  in  siipport  of 
the  motion,  contended  that  the  trustees 
had  offered  the  plaintiff  all  that  he  could 
by  possibility  claim  from  the  testator's 
estate;  that  he  was  not  injured  by  the 
estate  at  Egham  not  being  sold,  as  it 
remained  a  security  for  his  benefit ;  and 
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that  the  trustees  ought  not  to  be  involved 
in  a  litigation  upon  a  question  between  the 
plaintiff  and  the  representatives  of  Mercy 
Sawyer,  in  which  question  they  had  no 
interest — 

Sivell  V.  Abraham,  8  Beav.  598. 

Pemberton  v.  Topham,  1  Ibid.  316. 

Mr,  Stuart  and  Mr.  Toulmin,  contra, 
insisted  that,  upon  this  motion  the  bill 
could  not  be  dismissed,  except  upon  the 
offer  of  the  trustees  to  pay  all  the  costs 
of  the  suit,  all  that  the  plaintiff  asked — 
Damer  v.  the  Earl  of  Portarlinffton{l). 

The  Lord  Chancellor.  —  This  case 
Mis  strictly  within  the  rule  of  the  Court 
that  upon  the  plaintiff's  receiving  all  that 
on  the  hce  of  the  pleadings  he  can  be 
entitled  to,  the  bill  will  be  dismissed.  The 
plaintiff  is  entitled  to  one-fourth  part  of  a 
sum  of  2,800/.  upon  the  youngest  child  of 
Maria  Sawyer  coming  of  age,  which  event 
did  not  take  place  until  September  last. 
Before  the  fund  became  divisible  the  plain- 
tiff filed  his  bill  to  secure  the  property ; 
but  having  previously  incumbered  his 
share,  he  brings  those  incumbrancers  also 
before  the  Court.  The  necessity  of  making 
these  persons  parties  to  the  suit  arises  from 
the  act  of  the  plaintiff.  Why  should  the 
trustees  pay  all  the  costs  of  these  parties  ? 
What  is  it  that  the  plaintiff  can  obtain 
against  the  trustees  in  this  suit  ?  He  says 
that  the  trust  estate  has  sustained  some 
damage  by  what  is  called  a  breach  of  trust ; 
but  hu  share  of  the  money  is  forthcoming, 
and  there  is  an  offer  to  pay  also  the  costs 
of  the  incumbrancers  up  to  this  time.  But 
it  is  said  the  trustees  ought  also  to  pay  the 
future  costs  of  the  suit ;  but  these  relate 
solely  to  the  contest  between  the  plaintiff 
and  his  incumbrancers.  When  a  defen- 
dant offers  to  give  to  the  plaintiff  all  that 
by  possibility  he  could  be  entitled  to  upon 
the  pleadings,  the  Court,  to  prevent  litiga- 
tion, will  stay  all  further  proceedings  in 
the  suit.  Upon  payment  of  the  money 
into  the  Bank,  and  payment  of  the  costs  in 
the  terms  of  the  notice  of  motion,  the 
motion  must  be  granted. 


M 
Jan 


.R.     > 
.16.  > 


Ex  parte  coluns. 


(I)  2  Phil.  so. 


Public  Improvements  —  Promoters  — 
Private  Property,  Costs  of  Taking — Pay* 
ment — Apportionment, 

B.  C.  obtained  an  agreement  for  a  lease 
of  some  warehouses  and  premises,  which  was 
deposited  with  his  solicitor,  who  subsequently 
agreed  to  advance  300/.  to  B,  C,  for  the 
repairs  of  the  premises,  upon  his  signing  a 
memorandum  charging  them  with  that  amount^ 
and  with  all  further  advances  not  exceeding 
5001.  The  premises  were  afterwards  taken 
by  the  corporation  of  London,  by  virtue 
of  an  act  of  parliament,  for  making 
public  improvements,  and  tA  consequence  of 
questions  between  B.  C.  and  his  solieitor 
respecting  the  amount  due  upon  the  security^ 
and  also  in  consequence  of  notice  of  a  judg^ 
ment  debt  due  by  B.  C,  the  fwrehaie^ 
money  was  paid  into  court,  and  upon  a 
petition  by  B,  C.  asking  for  an  aeeoumt,  and 
that  5001.  might  be  set  apart  to  answer  what 
should  be  found  due  from  him  to  his  solieitor^ 
and  that  the  surplus,  after  payment  of  the 
judgment  debt,  might  be  paid  to  R,  C,  .-— 
Held,  that  the  amount  of  debt  between  R,  C, 
and  his  solicitor  must  be  ascertained  by  the 
Master,  that  the  corporation  need  not  attend, 
but  that  it  must  pay  the  cotU  of  this  petition, 
but  not  of  the  affidavits  made  relating  to  the 
claims  of  the  parties. 

An  Act,  10  &  11  Vict.  c.  cdxxx.  was 
passed  for  making  a  new  street  firom  Uie 
west  end  of  Cannon  Street  to  Queen  Street, 
and  for  effecting  other  improvements  in 
the  city  of  London,  by  which  the  Coipora^ 
tion  was  empowered  to  take  such  lands,  &c. 
as  might  be  required  for  the  purpose  of  the 
act  and  to  enter  into  agreements  for  the 
purchase  thereof.  And  it  was  enacted, 
that  so  much  of  the  Lands  Clauses  Con« 
solidation  Act,  1845,  as  related  to  the  pur- 
chase of  land  otherwise  than  by  agreement 
should  not  be  incorporated  with  that  act. 
The  act  also  contained  the  usual  provisions 
for  payment  of  the  purchase-money  into 
court,  and  for  taking  possession  of  the 
premises  required  in  cases  where  a  convey- 
ance could  not  be  obtained  or  a  good  title 
made ;  and  in  all  such  cases  it  was  enacted, 
that  it  should  be  lawful  for  the  Court  of 
Chancery  to  order    the    Corporation    of 
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London  to  pay  the  costs  of  the  purchase, 
<jir  taking  of  the  lands,  or  which  should 
have  been  incurred  in  consequence  thereof, 
other  than  such  costs  as  were  then  due  or 
otherwise  provided  for,  and  the  costs  of 
the  investments  of  the  purchase-money  in 
government  or  real  securities,  and  of  the 
reinvestments  thereof  in  the  purchase  of 
other  lands,  and  also  the  costs  of  obtaining 
the  proper  orders  for  any  of  the  purposes 
aforesaid,  and  of  the  orders  for  the  pay- 
ment of  the  dividends  and  interest  of  the 
securities,  upon  which  the  money  should 
be  invested,  and  for  payment  out  of  court 
of  the  principal  of  such  money,  or  of  the 
tecurities  whereon  the  same  should  be 
invested,  and  of  all  proceedings  relating 
thereto,  except  such  as  were  occasioned  by 
litigation  between  adverse  claims. 

By  an  agreement  dated  the  6th  of  Oc- 
tober 1840,  William  Soltau,  in  considera- 
tion of  certain  sums  to  be  expended  in 
lepairs,  agreed  to  grant  a  lease  of  divers 
warehouses  and  premises  in  the  line  of  the 
intended  improvements  to  Robert  Collins, 
lor  a  term  of  sixty-one  years,  at  a  rent  of 
421. 

In  1840  and  1841,  John  Hollis  Anthony 
acted  as  the  solicitor  of  Mr.  Collins,  and 
the  agreement  for  the  lease  was  delivered 
to  him  as  the  solicitor  of  R.  Collins,  who 
in  May  1841  was  indebted  to  Mr.  Anthony 
for  business  done,  but  for  which  no  bill  of 
costs  had  ever  been  delivered. 

R.  Collins,  being  in  want  of  money  to 
rqMiir  the  warehouses  and  premises  com- 
pnsed  in  the  agreement,  applied  to  Mr. 
Anthony,  who  agreed  to  advance  him  300/. 
iqpon  his  having  the  repayment  secured. 

On  the  15th  of  May  1841,  accordingly, 
R.  Collins  wrote  as  follows  to  Mr.  Anthony: 
"  I  have  assigned  to  you  all  my  estate 
and  interest  in  the  warehouses  and  premises 
and  charged  the  same  to  secure  300/. 
advanced  by  you  to  me,  and  such  further 
sum  not  exceeding  500/.  as  you  may  here- 
after advance."  At  the  same  time  Mr. 
fuollins  signed  a  letter  to  Mr.  Soltau  request- 
ing him  to  grant  the  lease  to  Mr.  Anthony. 
These  documents  were  still  in  the  hands 
of  Mr.  Anthony,  but  it  was  alleged  that  no 
turn  was  due  upon  them,  and  that  such 
would  appear  if  the  accounts  of  all  sums 
of  money  received  by  Mr.  Anthony  on 
behalf  of  Mr.  Collins  were  produced.     It 


was  also  alleged  that  Mr.  Collins  was 
ignorant  of  what  sums  had  been  advanced 
towards  the  repair  of  the  premises,  and 
certainly  that  500/.  was  not  due,  as  Mr. 
Anthony  had  received  the  rents  of  Mr. 
Collins's  estates,  and  more  than  sufficient 
to  pay  what  was  due  upon  the  security. 

The  Corporation  entered  into  an  agree- 
ment with  R.  Collins  for  the  purchase  of 
the  warehouses  and  premises  comprised  in 
the  agreement  of  the  6th  of  October  1840, 
£6r  1,400/.,  but  no  assignment  was  made 
because  of  the  disputes  between  Mr. 
Collins  and  Mr.  Anthony  respecting  the 
claims  made  by  the  latter. 

The  Corporation  was  also  served  with 
notice  of  a  judgment  obtained  by  Edward 
Scott  and  William  Parsons,  and  which  was 
lodged  with  the  sheriff  of  London,  for  a 
debt  due  to  them  by  R.  Collins.  Under 
these  circumstances  the  Corporation  of 
London  paid  193/.  13«.  7d,  to  Mr.  Soltau 
for  an  arrear  of  rent  due  to  him,  and  59/. 
0«.  lld»  for  rates,  &c.  amounting  in  all  to 
252/.  14«.  6d.  On  the  21st  of  December 
1849,  the  Corporation  paid  into  court  the 
balanceof  the  1,400/.,  amounting  to  1,147/. 
Ss,  6d,,  which  was  placed  to  the  credit  of 
"  Ex  parte  the  Mayor  and  Corporation  of 
the  city  of  London,  the  account  of  Robert 
Collins,  John  Hollis  Anthony,  E.  Scott, 
W.  Parsons,  and  all  other  the  parties 
interested  in  the  leasehold  warehouses  and 
premises.** 

The  petition  prayed  an  account  of  what, 
if  anything,  was  due  to  Mr.  Anthony  on 
the  memorandum,  and  that  500/.,  part  of 
the  sum  so  standing  to  the  credit  of  *'  Ex 
parte  the  Mayor  and  Corporation  of  the 
city  of  London,"  should  be  laid  out  in 
stock,  to  the  account  of  "  Ex  parte 
Robert  Collins  and  J.  H.  Anthony, 
mortgage  account,*'  and  that  out  of  the 
residue  Messrs.  Scott  &  Parsons  should 
be  paid  the  smn  due  to  them,  and  that  the 
surplus  should  be  paid  to  the  petitioner, 
and  that  the  Corporation  should  pay  the 
costs. 

Several  affidavits  yrere  made  by  the 
parties  in  support  of  their  claims  upon  the 
purchase-money. 

Mr,  Turner  and  Mr,  Faher^  in  support 
of  the  petition. — Mr.  Anthony  claims  a 
lien  upon  the  purchase-money  for  his  bill 
of  costs,  but  he  was  the  soUcitor  of  Mr. 
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Collms,  and  has  taken  a  security  upon  the 
property,  and  could  not  tack  his  hill  of 
costs  to  that :  all  lien,  therefore,  was  super- 
seded, as  an  express  contract  always  nega- 
tived an  implied  contract. 

Cowellv.  Simpson,  16  Ves.  275. 

Balch  v.  SymeSy  Turn.  &  Russ.  87. 

Mr,  Elderton  for  Mr.  Anthony. — In 
the  cases  cited,  the  security  taken  was  for 
costs  which  of  course  ousted  the  lien,  hut 
in  this  case  the  memorandum  related  to 
the  money  advanced  only,  and  the  money 
in  court  represented  the  property. 

Mr,  Randellj  for  the  Corporation  of 
London.  —  This  petition  has  become 
necessary  from  the  adverse  claims  upon 
the  purchase-money,  and  the  length  of  the 
petition  has  heen  increased  in  consequence, 
and  the  costs  douhled ;  there  is  therefore  an 
objection  to  pay  the  costs  both  of  the  peti- 
tioner and  Mr.  Anthony.  By  the  8  Vict, 
c.  18.  8.  34.  costs  only  were  to  be  paid  by 
promoters  of  an  undertaking  where  a  less 
Slim  was  awarded  than  was  offered,  in  which 
case  each  party  was  to  bear  his  own  costs, 
and  the  costs  of  the  arbitrators  were  to  be 
home  in  equal  proportions.  That  clause 
applied  to  the  10  &  11  Vict.  c.  cclxxx, 
which  was  a  local  act.  Upon  the  face  of 
this  petition,  it  appeared  that  there  was 
litigation  between  the  parties ;  it  contained 
statements  of  facts  relating  to  the  parties, 
and  of  accounts  between  them;  and  affidavits 
had  been  made  in  respect  of  them.  If, 
therefore,  the  Corporation  was  to  be  called 
upon  to  pay  any  costs,  they  ought  to  be 
confined  only  to  so  much  of  the  petition 
as  related  to  payment  of  the  money,  and 
they  ought  not  to  pay  the  costs  of  the 
affidavits. 

Mr,  Turner,  in  reply,  said  there  was  a 
difference  about  the  division  of  the  pur- 
chase-money, but  no  adverse  litigation. 

The  Master  op  the  Rolls. — I  must 
refer  it  to  the  Master  to  ascertain  the  cir- 
cumstances under  which  the  memorandum 
was  given  to  Mr.  Anthony,  and  also  to 
ascertain  the  sum  of  money  due  to  him. 
Jt  was  necessary  to  bring  the  Corporation 
of  the  city  of  London  before  the  Court, 
but  it  will  not  be  necessary  for  them  to 
attend  before  the  Master.  These  local 
improvements  interfere  with  private  pro- 


perty, and  make  applications  to  this  Court 
necessary.  The  Corporation  must  there- 
fore pay  the  costs  which  have  been  incurred, 
except  as  to  the  affidavits  which  relate  to 
the  claims  of  the  parties  between  them- 
selves. 


M 
Jan 
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DOYLE  V,  DOYLE. 


Copy  Bill  of  Revivor — Service — 2Srd 
Order  of  August  1841 — Trustees — A<^mi- 
escence — Proceedings  —  Delivery  of  Title 
Deeds, 

The  legal  representatives  of  the  survivor 
of  two  trustees,  who  had  been  appointed  by 
the  Court,  and  in  whom  the  legal  estate  in 
real  and  personal  estate  was  vested,  were 
served  with  a  copy  of  a  bill  of  revivor,  which 
prayed  that  they  might  be  bound  by  the  pro- 
ceedings :  they  gave  notice  of  their  intention 
not  to  appear,  as  they  considered  the  pro^ 
ceedings  irregular,  on  the  ground  that  they 
ought  to  have  been  served  with  a  subpcena ; 
but  they  allowed  the  proceedings  in  the 
causes  to  go  on.  Various  orders  were  made, 
for  the  appointment  of  new  trustees,  mainte* 
nance,  ^c,  and  finally,  for  the  division  of 
the  funds ;  and  also  for  the  delivery  to  the 
new  trustees  of  the  title  deeds  of  ^  real 
estate,  which  had  been  brought  ifUo  court  by 
the  original  trustees : — Held,  that  the  trus" 
tees,  with  notice,  having  permitted  the  parties 
to  proceed,  and  obtain  orders,  without  appiy^ 
ing  to  the  Court  for  leave  to  be  heard,  coM 
not  subsequently  be  heard  to  say  ^uU  no 
valid  order  had  been  made  against  them. 

Held  also,  that  they  could  not  be  prefu* 
diced  by  the  order  to  deliver  the  deeds  out 
of  court,  as  they  were  never  in  their  hands ; 
and  the  petition  was  dismissed,  with  costs. 

This  petition  was  presented  in  four  suits 
by  Henry  John  Turner  and  Edward  Lay- 
ton,  in  whom  the  legal  estate  in  real  and 
personal  property  in  question  in  this  cause 
was  found  to  be  vested,  asking  that  an 
order,  dated  the  10th  of  December  1849, 
might  be  discharged,  with  costs,  and  that 
directions  might  be  given  to  re-transfer 
into  the  name  of  the  Accoimtant  General 
certain  stock  which  had  been  transferred 
in  pursuance  thereof. 

The  petition,  upon  which  the  order  of 
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'the  10th  of  I>eceinher  1849  now  sought  to 
T>e  discharged  was  made,  was  presented  by 
"Waddn  Doyle,  Edward  Doyle,  Alfred 
n['aylor  Channer,  John  William  Parker 
IField  and  James  Nicholls.  It  stated  that 
"William  Crowther  by  his  will,  dated  the 
16th  of  November  1813,  demised  a  real 
estate  at  Sandhunt,  in  the  county  of  Glou- 
cester, to  his  son  WiUiam  Watkin  Crowther 
lor  life,  with  remainder  to  Christopher 
Smith  and  his,  the  testator's,  wife,  Je- 
:mima  Crowther,  and  their  heirs,  upon 
'trust  to  sell,  and  stand  possessed  of  the 
produce  for  the  children  of  his  son ;  and 
3n  case  his  son  should  have  no  child,  or 
^ey  should  aU  die  without  issue,  his  said 
trustees  were  to  stand  possessed  of  the 
3>urcha8e-money  for  the  children  of  his 
daughter  Charlotte  Doyle.  The  testator 
mlso  gave«  the  real  and  personal  estate  to 
C.  Smith  and  John  Shirley,  after  the  death 
^f  his,  the  testator's,  wife,  upon  similar 
'trusts,  and  he  directed  them  to  stand  pos- 
of  his  residuary  personal  estate, 
to  one  moiety  for  his  son  W.  W.  Crow- 
*ther  for  life,  and  as  to  the  other  moiety  for 
Hiis  daughter  Charlotte  for  life  for  her  sepa- 
use,  with  remainder  for  their  children 
capita  and  not  per  stirpes^  and  the 
'testator  appointed  C.  Smith  and  his,  the 
*9estator*s,  wife  executors  of  his  will. 

The  testator  died  on  the  4th  of  July 

1815,  and  his  widow  alone  proved  the  will, 

9Uid  died  on  the  8th  of  October  1816,  and 

^poQ  her  decease  letters  of  administration, 

dated  the  30th  of  October  1816,  with  the 

^nU  of  the  testator  annexed,  were  granted 

to  W,  W.  Crowther  and  C.  Doyle. 

The  original  bill  in  the  first  suit  was 
Ued  in  1817,  and  it  prayed  for  the  usual 
ecounts  and  for  the  appointment  of  new 
mstees  in  the  place  of  Messrs.  Smith  and 
hirley,  who  had  declined  to  act,  and  on 
«  14th  of  February  1818  a  decree  was 
ade,  declaring  that  the  will  ought  to  be 
^blished  and  the  trusts  performed,  and 
liiected  various  accounts  to  be  taken. 
In  1821,  after  the  decease  of  the  testa- 
's wife,  the  Master  found  that  the  title 
da  of  the  estates,  of  which  the  testator 
I  seised,  had  been  brought  into  court, 
in  pursuance  of  an  order,  dated  the 
I  of  July   1822,  the  several  sums  of 
If  of  which  the  testator  was  possessed, 
tnmsferred  into  the  name  of   the 


Accountant  General  of  the  Court  by  J. 
Doyle  and  Charlotte  his  wife,  and  W,  W. 
Crowther,  the  administrators  de  bonis  fum 
of  the  testator. 

On  the  14th  of  June  1826,  in  pursuance 
of  two  orders,  Isaac  King  and  Henry  Holden 
Turner  were  appointed  by  the  Master  to 
be  trustees  in  the  place  of  Messrs.  Smith 
and  Shirley,  against  whom  the  suits  were 
dismissed,  and  by  deeds,  dated  the  30th 
and  31st  of  July  1826,  the  trust  estates  of 
the  testator  were  conveyed  and  assigned  to 
the  new  trustees. 

On  the  10th  of  April  1829  the  Master 
found  that  W.  W.  Crowther  died  on  the 
31st  of  May  1827,  without  leaving  any 
lawful  issue ;  and  that  C.  Doyle,  W.  Doyle, 
J.  Doyle  the  younger,  and  E.  Doyle  were 
the  only  children  living  of  the  testator's 
daughter,  C.  Doyle. 

On  the  31  St  of  July  1829  the  Master 
found  that  the  children  of  C.  Doyle  were 
presumptively  entitled  to  the  testator's 
real  and  personal  estate,  subject  to  the  life 
interest  of  their  mother  in  a  moiety  of  the 
personal  estate,  and  he  ascertained  what 
would  be  a  proper  allowance  for  mainte- 
nance during  their  minorities. 

Upon  the  children  of  C.  Doyle  respec- 
tively attaining  the  age  of  twenty-one, 
orders  were  made  for  payment  to  them  oif 
the  income  of  their  respective  shares  in  the 
real  and  personal  estate  of  the  testator; 
and  upon  the  marriage  of  C.  Doyle  with 
A.  T.  Channer,  and  upon  the  death  of  J. 
Doyle  the  yoimger,  orders  were  again  made 
for  the  payment  of  the  income  of  their 
respective  shares  in  the  real  and  personal 
estate  of  the  testator  to  W.  Doyle  and 
Henry  Ling,  the  trustees  of  the  marriage 
settlement  of  C.  Doyle ;  and  to  E.  Doyle 
and  A.  T.  Channer  as  the  executors  of  the 
will  of  J.  Doyle  the  younger. 

On  the  27th  of  July  1842,  upon  an 
order  made  on  a  bill  of  revivor  filed  on 
the  18th  of  December  1841,  the  Master 
foimd  that  H.  H.  Turner  survived  his  co- 
trustee I.  King ;  and  that  the  trust  estates 
and  premises  were  vested  in  H.  J.  Turner 
and  E.  Layton,  who  were  made  parties  to 
the  suit,  and  he  approved  of  W.  Doyle  and 
J.  W.  P.  Field  as  new  trustees  of  the  real 
and  personal  estates,  except  the  stock 
which  had  been  paid  into  court. 

On  the  26th  of  July  1849,  C.  Doyle  the 
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daughter  of  the  testator  and  tenant  for  life 
of  a  moiety  of  the  testator's  personal  estate, 
died  ;  and  the  order  of  the  10th  of  Decem- 
her  1849,  now  sought  to  be  discharged, 
directed  the  taxation  and  payment  of  the 
costs  of  all  parties,  and  provided  for  the 
payment  of  legacy  duty.  It  also  divided 
the  sum  of  15,677/m  3^*  ^'-  P^i'  cent, 
annuities,  and  4,046/.  Is.  lOd,  and  some 
other  sums,  and  directed  the  shares  of  the 
several  parties  entitled  to  be  transferred 
to  them,  and  it  ordered  that  the  title  deeds  of 
the  real  estate  of  W.  W.  Crowther,  the  tes- 
tator in  the  cause,  deposited  in  the  Master's 
office,  should  be  delivered  to  W.  Doyle 
and  J.  W.  P.  Field,  the  new  trustees,  upon 
the  trusts  of  the  will  of  the  said  testator. 

Mr.  H.  J.  Turner  and  Mr.  £.  Lay  ton, 
upon  the  petition  to  discharge  this  order, 
stated  that  in  January  1842  they  were 
served  with  an  office  copy  of  the  bill  of 
revivor,  being  the  fourth  suit,  which 
did  not  pray  a  subpoena  against  them, 
but  only  that  upon  being  served  with 
a  copy  of  the  bill  they  might  be 
bound  by  all  the  proceedings  in  the  cause. 
That  they  did  not  appear,  but  that  H.  J. 
Turner  wrote  to  the  plaintiff's  solicitor  as 
follows  : — "  Doyle  v.  Doyle. — ^I  think  you 
have  taken  a  wrong  course  in  serving  Mr. 
Layton  and  myself  with  office  copies  of 
the  bill  of  revivor  in  this  suit,  instead  of 
subpoenas.  We  shall  not,  however,  appear 
to  the  bill,  and  thereby  subject  ourselves 
to  the  risk  of  costs,  but  shall,  if  we  are  so 
advised,  at  some  future  period,  insist  that 
we  are  not  to  be  bound  by  the  proceed- 
ings." 

That  in  November  1842  a  draft  con- 
veyance of  trust  property  from  Messrs. 
Turner  and  Layton  to  Watkin  Doyle  and 
John  William  Parker  Field,  as  new  trus- 
tees, was  sent  by  the  plaintiff,  Edward 
Doyle,  to  Mr.  Turner,  for  his  perusal,  on 
behalf  of  Messrs.  Turner  and  Layton,  but 
that  they  declined  to  execute  it,  except 
under  an  order  of  this  Court,  in  a  suit 
duly  constituted. 

A  similar  application  was  made  in  Octo- 
ber 1849,  but  Messrs.  Turner  and  Layton 
refused  to  convey  the  trust  property  to 
the  new  trustees.  It  also  stated  that 
Messrs.  Turner  and  Layton,  after  the  decease 
of  W.W.  Crowther,  in  consequence  of  doubts 
respecting  the  legitimacy  of  his  children. 


filed  a  supplemental  bill,  pra3ring,  among 
other  things,  that  they  might  be  protected 
and  indemnified  by  the  order  of  this  Court 
in  the  performance  of  the  trusts  of  the 
testator's  will.  It  also  stated  that  no  copy 
of  the  petition  upon  which  the  order  of  tJw 
loth  of  December  1849  was  made,  was 
served  upon  Messrs.  Turner  and  Layton, 
and  that  no  other  notice  was  given  to  them, 
and  that  a  portion  of  the  stock  had  been 
transferred,  as  directed  by  that  order,  which 
they  now  sought  to  discharge. 

Mr.  Roupell  and  Mr.  Barber^  for  Messrs. 
Turner  and  Layton. — ^The  serving  these 
parties  with  a  copy  of  the  bill  under  the 
twenty-third  order  of  the  26th  of  August 
1841  (1)  was  irregular;  they  were  trostees, 
and  the  legal  estate  in  the  real  property  was 
vested  in  diem ;  the  parties  to  the  suit  had 
no  right  to  call  upon  them  to  appear  at 
the  risk  of  costs ;  the  petitioners,  therefore, 
did  not  interfere  until  the  parties  sought 
to  obtain  the  fund.  The  order  made  was 
irregular  in  directing  the  deeds  to  be 
delivered  out  of  the  Master's  office  to 
strangers  without  the  knowledge  of  the 
trustees.  The  tenant  for  life  of  a  portion 
of  the  fund  had  only  just  died,  and  no 
declaration  of  right  had  been  made  by  the 
Court ;  a  question  under  the  will  remained 
to  be  decided;  pending  the  cause,  parties 
had  been  found  illegitimate,  and  the  heir- 
at-law  of  the  testator  had  not  been  brought 
before  the  Court.  The  whole  of  die  pro- 
ceedings had  been  irregular,  and  the  order 
made  ought  to  be  discharged. 

Mr.  Turner  and  Mr.  Hare^  for  W. 
Doyle  and  other  parties  to  the  suits. — ^The 
foundation  of  these  suits  is  the  will  of 
W.  Crowther,  which  this  Court,  by  its 
decree  in  1818,  directed  to  be  carried  into 
execution.  This  was  made  in  the  pre- 
sence of  the  trustees  appointed  by  the 
testator;  they  were  afterwards  dismissed, 
and  in  1826  new  trustees  were  appointed. 
This  was  eight  years  after  the  decree,  and 
the  survivor  of  these  derivative  trustees 
is  now  represented  by  the  petitioners ;  they 
must  therefore  come  before  the  Court  undor 
the  decree  made  in  1818.  In  1829  again 
there  was  a  decree  made  for  maintenance, 
and  that  was  followed  by  an  order  to  pay 


(1)  Ord.  Can.   171  ;    10  Law   J.   Rep.    (k.s.) 
Chanc.  413. 
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diTidendfl  of  the  fbnds  to  the  parties 
ititledt  and  in  like  manner  orders  had 
made  to  pay  the  dividends  to  the 
:ec9Ltor  of  a  chiLd  who  had  died  and  to  the 
of  the  settlement  of  another  who 
married.  The  gift  of  these  funds  had 
made  to  a  party  for  life,  with  re- 
inder  to  the  children  of  that  party,  until 
death  of  the  tenant  for  life ;  therefore 
might  arise  who  would  he  entitled, 
present  petitioners,  who  were  trustees 
vnly  of  a  dry  legal  estate,  had  heen  served 
idk  a  copy  of  a  hill  of  revivor ;  could  these 
who  now  said  it  was  their  duty  to 
the  proceedings,  and  who  had  notice 
o£  all  that  was  going  on,  after  eight  years 
^some  and  aak  to  set  aside  the  whole  of  the 
proceedings?  The  Court  had  directed  these 
to  he  carried  into  execution,  and 
next-of-kin  are  the  parties  to  contest 
die  distrihution.  The  ohject  of  these  peti- 
'^aofiers  is  idle ;  it  is  to  disturb  what  has  been 
^ome.  In  the  case  of  a  creditor,  if  he  stood 
'by  he  would  be  barred  of  his  debt :  why 
tioien  was  not  a  trustee  who  stood  by  with- 
out inteifning  in  the  proceedings  to  be 
prevented  from  setting  them  aside?  It 
•^unoimted  to  a  waiver  of  all  right  to  inter- 


3ir.  RmapeUf  in  reply. — ^Trustees  could 
^x^ot  be  expected  to  appear  at  the  risk  of 
paying  their  own  costs.  The  plaintiff  had 
been  guilty  of  the  irregularity,  the  peti- 
%aoneni  had  done  nothing  which  could  be 
c^alled  a  waiver,  that  irregularity  had  led  to 
^an  order  directing  the  delivery  of  the  deeds, 
^^rhich  were  to  pass  away  from  the  parties  in 
^^ivliom  the  legal  estate  was  vested. 

The  Mabter  op  thb  Rolls. — ^By  this 

petition  it  is  asked  that  all  that  has  been 

^^ofoe  in  these  causes  may   be  set  aside. 

^  ahofild  regret  if  anything  unjust  had  been 

^^ne,  but  that  does  not  appear ;  it  is  now 

^dleged  that  some  of  the  trusts  of  the  will 

^%reie  void.     But  the  trustees  of  the  will 

appointed  under  the  decree  cannot  say 

%bat  the  tnists,  the  performance  of  which 

%fae  Court  has  imposed  upon  them,  are  no 

"biiats  at  all.     If  a  positive  order  has  been 

Xnade   that  they  shall  convey  the  legal 

estate  it  is  irregular  against  them,  and  if 

the  Court  has  so  adjudicated  it  is  void  in 

^he  result ;  but  they  say  that  nothing  ought 

to  stand  under  the  irregularity  complained 

Nbw  Buns,  XIZ.— OHAva 


of,  the  same  as  if  it  was  to  defeat  the  rights 
of  the  parties  in  the  cause.  Messrs. 
Turner  and  Layton  had  notice  of  what  was 
to  be  done,  and  under  such  interest  as 
they  have  they  seek  to  destroy  all  that 
has  been  done ;  and  yet  it  has  been  argued 
that  the  case  is  such  that  the  Court  would 
not  have  given  them  their  costs  if  they  had 
appeared,  but  on  the  contrary,  that  it 
would  have  made  them  pay  the  costs  of 
appearing.  It  is  with  regret  that  I  see 
such  recklessness  in  trying  to  open  the 
proceedings.  The  trustees,  with  notice, 
permitted  the  parties  to  proceed,  and 
after  an  order  nmde  in  pursuance  of  these 
proceedings  they  present  this  petition: 
had  they  chosen,  they  might  have  applied 
to  this  Court  for  leave  to  be  heard  upon 
the  petition,  which  they  now  complain  of 
as  irregular;  they  might  then,  had  they 
thought  it  material,  have  insisted  that  a 
copy  of  the  bill  of  revivor  should  not  have 
been  served  upon  them,  but  as  they  did 
not  think  fit  to  appear,  they  cannot  now 
be  heard  to  say  that  no  valid  order  has 
been  made  against  them.  As  to  the  pro- 
tection claimed  against  the  delivery  of  the 
deeds,  they  were  never  in  the  hands  of  the 
petitioners,  and  they  had  no  right  which 
made  it  necessary  for  them  to  concern 
themselves.  I  can  therefore  make  no 
order  except  to  dismiss  the  petition,  with 
costs. 


L.C.       ^ 

1849.        > 

Nov.  22,  24.3 


ANDREWES  V,  WALTON. 


Attachment — Arrest  —  Privilege — Dis- 
charge. 

A  ftarty  who  had  heen  arrested  and  taken 
to  the  Fleet  on  a  unit  of  attachment  for 
non-payment  of  costs,  was  discharged  out  of 
custody  by  consent,  on  the  ground  that  he 
was  privileged  at  the  time  of  his  arrest  :— 
Held,  that  the  issuing  of  a  subsequent  writ 
of  attachment  for  the  same  costs,  and  an 
arrest  thereunder,  were  regular. 

The  voluntary  discharge  of  a  party  irre^ 
gularly  arrested,  will  not  prejudice  the  right 
of  the  other  party  to  enforce  his  demand  by 
the  same  process  or  by  a  new  writ. 

This  was  a  motion  on  the  part  of  the 
plaintiff  to  discharge  two  several  orders 
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made  by  Vice  Chancellor  Knight  Bruce,  on 
the  8th  of  February  and  the  1st  of  March 
1 849,  respectively,  and  that  a  writ  of  attach- 
ment tested  on  the  14th  of  February  1833, 
returnable  immediately,  and  directed  to 
the  sheriffs  of  London  against  the  plaintiff, 
and  on  which  he  was  arrested  on  the  11th 
of  March  1833,  and  committed  to  the 
Fleet,  and  on  which  he  was  still  confined 
for  non-payment  of  107^*  195.  2d,  costs, 
might  be  set  aside  for  invalidity  ;  and  that 
several  orders  reusing,  with  costs,  various 
motions  by  the  plaintiff  for  his  discharge 
might  be  discharged ;  and  that  the  plaintiff 
might  be  discharged  out  of  custody  in  re- 
spect of  such  writ  and  certain  subsequent 
detainers.  The  facts  of  the  case  were  as 
follows  : — 

On  the  10th  of  June  1831  the  plaintiff's 
bill  was  dismissed,  with  costs.  He  then 
appealed  to  the  Lord  Chancellor,  and  on 
the  21st  of  December  1832  that  appeal 
was  dismissed,  with  costs.  On  the  12th 
of  January  1833  an  attachment  was  issued 
against  hhn,  directed  to  the  sheriff  of  Mid- 
dlesex, for  non-payment  of  107^<  195.  2d.^ 
taxed  costs  of  the  suit.  On  the  14th  of 
January  following  he  was  arrested  on  this 
attachment,  while  he  was  attending  the 
Registrar's  office  for  the  purpose  of  settling 
the  minutes  of  the  decree  of  the  21st  of 
December  1832.  The  defendants,  con- 
sidering that  the  arrest  might  be  held 
irregular  on  the  ground  of  privilege,  dis- 
charged him  from  custody  on  the  16th  of 
January  following,  at  the  same  time  ex- 
pressly informing  him  of  the  reasons  for 
his  discharge.  A  second  attachment,  di- 
rected to  the  sheriffs  of  London,  and  tested 
on  the  14th  of  February  1833,  was  issued 
against  him  in  respect  of  the  same  costs, 
and  he  was  thereupon  arrested  upon  the 
11th  of  March  following.  On  the  18th  of 
March  1833  the  plaintiff  moved  before  the 
Vice  Chancellor  of  England  for  his  dis- 
charge, on  the  ground  of  irregularity. 
This  motion  and  several  other  subsequent 
motions  for  the  same  purpose  were  reused, 
with  costs.  On  the  18th  of  January  1849 
the  plaintiff  moved,  before  the  Vice  Chan- 
cellor Knight  Bruce,  for  a  return  by  the 
sheriff  of  Middlesex  of  the  writ  of  the  12th 
of  January  1833,  which  was  ordered.  In 
pursuance  of  this  order,  the  sheriff  of  Mid- 
dlesex made  his  return,  stating  that   he 


had  taken  the  plaintiff  upon  that  writ,  and 
had  kept  him  in  custody  until  the  16th  of 
January  1833,  on  which  day  he  received 
an  order  for  his  discharge  firom  Mr.  Mills, 
the  Clerk  in  Court  of  the  defendants,  where- 
upon he  permitted  the  said  G.  P.  Andrewes 
to  go  at  large. 

On  the  8th  of  February  and  the  Ist  of 
March  1849,  the  plaintiff  moved,  before 
Vice  Chancellor  Knight  Bruce,  for  his 
discharge,  on  the  ground  that,  after  one 
writ  executed  by  the  sheriff  no  further 
writ  could  be  regularly  issued  for  the  same 
debt.  These  motions  were  refused,  and 
the  plaintiff  now  moved  by  way  of  appeal 
before  the  Lord  Chancellor. 

On  one  of  the  previous  occasions  on 
which  the  case  came  before  the  Lord  Chan- 
cellor in  1848,  his  Lordship  directed  seve- 
ral questions  relative  to  the  practice  as  to 
the  issue  and  execution  of  writs  of  attadi- 
ment  for  non-payment  of  costs  to  be  re- 
ferred to  the  Clerks  of  Records  and  Writs 
for  their  opinion  thereon.  The  third,  fifth, 
and  sixth  of  such  questions,  and  the  re- 
spective answers  thereto,  were  as  follows  >— 

Third,  Where  the  plaintiff's  bOl  is  by 
the  decree  dismissed,  with  costs,  is  the 
proceeding  by  writ  of  attachment  the  right 
mode,  in  the  first  instance,  for  recovery  of 
the  defendant's  costs  ? — ^Answer.  Yes. 

Fifth,  Is  it  open  to  the  party  to  whom 
costs  are  payable  to  issue  two  writs  of 
attachment  returnable  immediately,  and 
running  at  the  same  time  into  the  same 
county  ? — Answer.  It  is  open  to  the  party 
to  whom  costs  are  payable  to  issue  two 
writs  of  attachment,  returnable  immedi- 
ately, and  running  at  the  same  time,  but 
not  in  the  same  county.  He  might,  be- 
fore the  return  of  an  attachment,  if  im- 
executed,  have  it  altered,  re-sealed,  and 
re-entered ;  or,  if  it  had  not  been  deliver- 
ed to  the  sheriff,  he  might,  if  for  any 
cause  desirable  or  necessary,  on  deliver- 
ing up  the  first  attachment  to  the  officer 
sealing  it  (but  not  otherwise),  have  a  new 
attachment  to  the  same  county,  also  re- 
turnable immediately,  and  the  former  would 
be  destroyed.  That  one  or  other  of  the 
courses  here  described  was  pursued  in 
Andrewes  v.  Walton  is  evident ;  for  it  has 
been  ascertained  (by  one  of  the  under- 
signed), upon  a  diligent  and  careful  search 
at  the  Secondaries'  ofRce,  that  only  one 
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attacbment  against  Andrewes,  for  the  107/* 
19f.  2d.  costs  in  that  cause,  came  into  the 
hands  of  the  sheriffs  of  London  in  the  year 
1833,  namely,  that  tested  the  14th  of 
Fehruary  in  that  year,  and  upon  which  he 
was  arrested. 

Sixth,  Where  a  writ  of  attachment  for 
non-payment  of  costs  is  executed  hy  the 
party  against  whom  it  is  directed  heing 
taken  into  custody,  and  afterwards  set  at 
liberty  by  the  party  issuing  the  writ,  is 
it  competent  to  that  party,  at  any  future 
time,  of  his  own  accord,  to  issue  another 
writ  of  attachment  for  the  same  costs,  leav- 
ing the   first  attachment  in  the  sheriff's 
hands    not  returned   and  undischarged  ? 
•-^Aiiiiwer.  This  would  depend  upon  the 
drcnmstances  under  which  the  party  ar- 
rested was  set  at  liberty.     There  might  be 
an  arrangement  between  the  parties  which 
left  the  matter  open  to  a  second  arrest; 
or  if  the  defendant  was  discharged  on  the 
ground  of  privilege  alone,  that  would  be 
Ho   satisfaction  of  the  contempt,  and  the 
party  issuing  the  writ  would  be  entitled, 
'^iritbout  having  the  attachment  returned  or 
discharged,  to  retake  the  defendant  either 
ijpon  that  attachment  or  a  new  one,  for 
"vrhich  no  order  would  be  necessary.  We  are 
Xiot  aware  of  any  reported  cases  upon  this 
jK>int  in  this  court;  but  the  subject  has 
'K>een  firequently  before  the  other  Courts, 
^md  the  practice  there  considered  settled — 
see  Good  v.  WUks  (1),  Plomer  v.  Ball  (2), 
barrack  v,Newton{S%  Phillips  v.  Price (4); 
see  also  8  &  9  Will.  3.  c.  27.  s.  7,  upon 
"^rhich  it  has  been  held,  that  on  a  commit- 
:%nent  upon  an   execution,  be  the  escape 
"Voluntary  or  permissive,  the  plaintiff  may 
liave  a  new  capias  or  any  other  execution 
^igainst  the  defendant;  and  even  persons 
srrested  in  execution,  and  by  reason  of 
^jnrivilege   of  parliament   discharged,   are, 
^y   statute  1  Jac.  1.  c.  13,  subjected  to 
s  second  arrest  when  that  privilege  has 


Mr,  Wood  and  Mr,  Malins^  in  support 
%}f  the  motion. — ^The  point  raised  by  this 

(1)  6M.  &S.  4ia. 

(2)  6  Ad.  &  E.  823. 

(3)  1  Q.B.  Rep.  525  ;  s.clO  Law  J.  Rep.  (n.s.) 
a.B.  182. 

(4)  1  Dowl.  &  L.  P.C.  110;  8.  c.  12  Law  J.  Rep. 
(9.8.)  aB.  348. 


motion  is,  whether,  when  a  writ  of  attach- 
ment has  been  executed,  it  is  possible  to 
have  a  second  writ  for  the  same  debt.  It  is 
settled  that  an  attachment  for  non-perform* 
ance  of  a  decree  is  in  the  nature  of  an  exe- 
cution for  debt — 5 Fin.  Ahr.  tit.*  Contempt,' 
D,  pi.  10,  In  the  matter  of  M' Williams  (JS)^ 
The  King  v.  Stokes  (6).  At  law  a  person 
cannot  be  taken  in  execution  twice  for  the 
same  debt — Phelips  v.  Barrett  (7) ;  and 
this  right  cannot  be  waived  by  Uie  agree- 
ment of  the  debtor — Blackburn  v.  Stupart 
(8).  So  also  in  the  case  of  an  attachment 
executed  for  want  of  appearance —  Williams 
V.  Toumsliend  {9\  DanieWs  Ch.  Pr,  vol.  1. 
p.  585,  Smithes  Ch.  Pr.  vol.  1.  p.  128.  If 
the  plaintiff  had  come  for  his  discharge 
then  the  defendants  might  have  had  a 
second  attachment  imder  the  special  cir- 
cumstances, but  the  defendants  voluntarily 
discharged  him.  The  parties  ought  to 
have  applied  to  the  Court  for  liberty  to 
issue  a  second  attachment — Robey  v.  White" 
wood  (10). 

Mr.  Macqueen,  contra. — A  discharge 
from  arrest  on  the  ground  of  privilege  does 
not  satisfy  the  debt — Phillips  v.  Price,Good 
V.  Wilks.  None  of  the  cases  relied  upon 
by  the  plaintiff  turn  upon  the  ground  of 
privilege.  The  first  arrest  being  nugatory, 
the  defendants  were  justified  in  discharging 
the  plaintiff  and  issuing  a  second  attach- 
ment. 

Mr.  Wood,  in  reply,  said  that  the  cer- 
tificate of  the  Clerks  of  Records  and  Writs 
was  a  surprise  upon  him;  and  he  dis- 
tinguished the  cases  cited  by  the  fact  that 
in  each  of  them  the  party  arrested  had 
applied  to  the  Court  for  his  own  dis- 
charge. 

Nov.  24. — The  Lord  Chancellor.—- 
One  thing  in  this  case  is  clear  beyond 
doubt,  that  the  plaintiff,  being  subject  to 
an  attachment  for  non-payment  of  costs, 
consequent  upon  the  dismissal  of  his  billi 
was  ti^en  under  circumstances  that  made 


(5)  1  Sch.  &  Lef.  169. 

(6)  1  Coi^.  136. 
(7)4  Price,  23. 

(8)  2  East,  243. 

(9)  6  Sim.  296. 

(10)  5BeaT.899;   8.  c  7  Beav.  77;   13  Law  J. 
Rep.(N.8.)ChaDc.  22. 
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it  impossible  for  the  parties  to  detain  him, 
namely,  at  a  time  when  he  was  privileged 
from  arrest.  The  parties  issuing  the  writ, 
seeing  the  difficulty  they  had  got  into,  con- 
sented to  the  plaintiff's  discharge.  But 
then  it  was  said  that  the  plaintiff  should 
have  been  brought  up  to  the  bar  of  the 
Court  and  discharged.  It  is  no  part  of 
the  duty  of  a  party  who  has  committed  an 
irregularity  to  persevere  in  that  irregularity, 
so  as  to  cause  a  protracted  imprisonment, 
which  may  subject  himself  to  damages  at 
law.  The  question  is,  whether  the  first 
capias  so  discharged  the  plaintiff  that  he 
could  not  be  taken  again. 

It  would  be  most  injurious  in  its  con- 
sequences to  hold  that  the  error  of  the 
sheriff's  officer,  in  taking  a  party  under 
circumstances  under  which  he  cannot  be 
detained,  should  deprive  the  other  party 
of  his  just  demand ;  for  the  sheriff's  officer 
can  seldom  know  when  the  party  is  privi- 
leged or  not ;  and  there  is  a  remedy  against 
the  person  by  action  for  damages.  I  will 
only  observe  in  passing,  that  the  cases  of 
release,  under  the  11  Geo.  4.  &  1  Will.  4. 
c.  36.  have  no  application  to  the  pre- 
sent case,  which  is  one  to  be  governed  by 
the  general  practice  of  the  Court.  The 
cases  cited  by  the  officers  of  the  Court 
distinctly  shew  what  the  practice  of  the 
Court  is  in  a  case  like  the  present ;  that 
where  there  has  been  a  talung  which  is 
irregular,  and  therefore  nugatory,  the  pri- 
soner, after  his  discharge,  may  be  taken 
again  upon  the  same  process.  The  case  of 
Blackburn  v.  Stupart  is  very  distinguish- 
able from  the  present  case  ;  for  there,  the 
party  was  regularly  taken  and  discharged 
upon  an  agreement.  I  am  of  opinion  that 
the  plaintiff  has  made  out  no  case  for  his 
discharge  ;  and  therefore  the  application 
must  be  dismissed. 

The  defendants  then  consented  that  the 
plaintiff  should  be  unconditionally  dis- 
charged from  prison  on  account  of  his 
contempt ;  but  that  all  orders  touching  the 
matters  in  question  between  the  defendants 
and  the  plaintiff  should  continue  in  force 
against  the  plaintiff,  except  as  to  his  im- 
prisonment; and  an  order  was  made  ac- 
cordingly. 


K.  Bruce 

Feb 
March 


rcE,  V.C.^ 
.28;  V 
■chl.       } 


SIBBERING   r.  THE  EARL 
OF  BALCARRAS. 


Sale — Reversion —  Undervalue — Delay. 


An  estate  was  settled  on  A,  for  life,  wUh 
remainder  to  B,  in  fee.  In  1822  B,  sold 
his  reversion  to  C,  In  1830  A.  died.  In 
1846  B.  fled  a  bill  to  Met  aside  the  sale  of 
the  reversion  on  the  ground  of  its  having  heem 
sold  at  an  undervalue.  No  evidence  was 
given  by  B.  to  explain  or  account  for  ike 
delay : — Held,  that  B,  was  barred  by  the 
lapse  of  time. 

An  estate  was  settled  on  A,  for  life,  wUh 
remainder  to  B,  in  fee,  subject  to  mortgages 
to  C.  and  D,  In  1822  B.  sold  his  rever^ 
sion  to  C,  In  1823,  in  consideration  of  the 
mortgage  debt  due  to  C,  the  payment  of  DJm 
debt  by  C,  and  the  payment  of  a  sum  to  A. 
by  C,  A,  B,  and  D.  conveyed  the  estate  to 
C.  Whether  the  transaction  of  1823  did 
not  prevent  B.  from  availing  himself  of  the 
rule  in  equity  as  to  the  sales  of  revertioms 
at  an  une^erra/ue-— quaere. 

A  small  estate  in  Lancashire  became 
vested  in  Robert  Sibbering  for  life,  with 
remainder  to  his  son,  Ralph  Sibbering,  in 
fee.  Robert  Sibbering  and  Ralph  Sibber- 
ing joined  in  three  mortgages  of  the  pro- 
perty to  Mr.  Mawdesley,  Mr.  Gaskell,  and 
Alexander  Earl  of  Balcarras. 

By  an  indenture,  dated  the  28th  of  June 
1822,  in  consideration  of  200/.,  Ralph 
Sibbering  conveyed  his  reversion  in  this 
property,  expectant  on  the  death  of  Robert 
Sibbering,  to  Alexander  Earl  of  Balcaxras* 
By  indentures  of  lease  and  release,  dated 
the  30th  and  31st  of  October  1823,  in 
consideration  of  the  release  by  Alexander 
Earl  of  Balcarras  of  his  mortgage  debt 
and  the  payment  by  him  of  the  mortgage 
debts  due  to  Mr.  Mawdesley  and  Mx. 
Gaskell,  and  of  the  payment  by  him  of 
100/.  to  Robert  Sibbering,  Mr.  Mawdes* 
ley,  Mr.  Gaskell,  Robert  Sibbering,  and 
Ralph  Sibbering  (who,  with  the  Earl,  were 
then  the  only  persons  entitled  to  the  pro- 
perty) conveyed  the  property  to  the  £aii 
in  fee. 

In  1825  Alexander  Earl  of  Balcarras 
died,  having  devised  this  property  to  the 
defendant,  James  Earl  of  Balcarras. 
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In  1830  Robert  Sibbering,  the  father, 
died* 

The  bill  in  this  case,  which  was  filed  by 
Ralph  Sibbering  in  1846,  prayed,  that  on 
payment  to  James  Earl  of  Balcarras  of 
200^.,  and  interest,  he  might  convey  the 
property  to  the  plaintiff,  and  account  for 
the  rents  since  1830. 

Evidence  was  given,  on  the  part  of  the 
plaintiff,  that  he  was  in  very  distressed 
circumstances  in  1822,  the  date  of  the 
conveyance,  but  no  evidence  was  given  as 
to  the  delay  in  filing  the  bill  between  1830 
and  1846. 

Mr.  Lloyd  and  Mr,  Bennetty   for  the 
plaintiff,   dted   Gowland  v.  De  Faria{X) 
and  Wood  v.  Ahrey  (2),  in  support  of  the 
proposition  that,  in  a  sale  of  a  reversion, 
the  burden  lay  on  the  purchaser  of  proving 
that  the  price  given  for  the  property  was 
a  fiur  one,  and  that  if  he  £uled  in  doing 
this,  he  was  bound  to  re-convey  to   the 
vendor,   on   being  repaid    the   purchase- 
money;    and  contended   that,  as  by  the 
Statute  of  Limitations  the  owner  of  land 
iv-as  not  barred  at  law  imtil  the  lapse  of 
twenty  years,  so  the  plaintiff  here  ought 
to   have  twenty  years   within   which  he 
iKiight  enforce  this  right  in  equity.     On 
tihe  question  of  lapse  of  time  they  cited — 
Pickett  V.  Loggofiy  14  Yes.  215. 
Wood  V.  Doumes,  18  Yes.  120. 
AUfrey  V.  Allfretf,  1  Hall  &  TweUs, 
179  ;  1  Mac.  &  G.  87. 

iHir.  R.  Palmer  and  Mr.  Prior,  for  the 
^^fiendant,  were  not  called  upon. 

KmGHT  Bruce,  Y.C. — ^The  bill  in  this 
^^^aae  was  filed  in  1846,  to  set  aside  a  sale 
^^rhich  had  been  made  by  the  plaintiff  in 
1 822    of  a  reversionary    interest,   under 
^kuch  circumstances  that,  had  it  been  a  sale 
^^f  an  interest  in  possession,  it  could  not, 
Xipon  any  principle  of  law  or  justice,  have 
V>een  set  aside.     It  has  been  said,  and  not 
^Soiaccurately,  that  this  Court,  whether  upon 
^ound  principles  or  not,  does  certainly  act 
"^prith  regard  to  sales  of  reversionary  inter- 
ests upon  principles  in  some  degree  pecu- 
liar to  them,  and  on  principles  not  appli- 


(1)  17  Ves.  20. 

(2)  3  Madd.  417. 


cable  to  the  sale  of  interests  in  possession. 
The  case  must  certainly  be  considered  with 
due  regard  to  this  contention.  I  am,  how- 
ever, not  at  all  sure  that  this  case  can  be 
brought  within  the  influence  of  these  prin- 
ciples. It  appears  that  in  the  year  1828 
the  father,  the  son,  and  certain  incum- 
brancers, representing  together  the  entire 
interest  in  the  estate,  both  in  possession 
and  reversion,  conveyed  to  a  person  under 
whom  the  present  defendant  claims  and 
who  had  purchased  the  son's  reversion. 
In  this  conveyance  the  son  thought  fit  to 
join,  it  not  being  certain  that  that  contract 
would  have  been  carried  into  effect  between 
the  tenant  for  life  and  the  mortgagees  on 
the  one  hand,  and  the  purchaser  on  the 
other,  if  the  son  had  not  joined.  I  amy 
therefore,  not  by  any  means  satisfied  that 
the  principles  peculiarly  applicable  to 
reversionary  interests  are  applicable  here. 
Assiuning,  however,  that  they  are,  and 
assuming  that  the  reversion  was  sold  at  an 
undervalue,  how  does  the  case  stand  t 
The  tenant  for  life  died  in  1830,  more 
than  sixteen  years  before  the  filing  of  the 
bill.  The  purchaser  died  so  long  ago  as 
1825.  The  circumstances,  condition,  and 
history  of  the  plaintiff  during  all  the 
interval  are  entirely  unexplained,  except 
so  far  as  an  inference  may  legitimately  be 
drawn  from  his  condition  previously  to 
the  sale.  Under  these  circumstances, 
the  Court  is  bound  both  by  reason  and 
authority  to  presume  strongly  in  favour 
of  the  validity  of  the  transaction.  The 
very  length  of  time  affords  evidence  which 
it  is  the  duty  of  a  court  of  justice  not  to 
disregard.  It  has  been  said  that,  if  the 
case  were  to  be  treated  by  analogy  to  the 
Statute  of  Limitations,  the  plaintiff  would 
have  twenty  years  after  his  father's  death 
within  which  he  might  file  a  bill.  It 
does  not  follow  that,  although  a  court  of 
equity  may  consider  itself  bound,  for  cer- 
tain purposes,  by  the  Statutes  of  Limita- 
tions, it  is  bound  to  give  relief  in  every 
case  where,  under  analogous  circumstances, 
the  Statute  of  Limitations  would  not  have 
applied  at  law.  It  is  the  duty  of 
this  Court  to  act  upon  the  presumption 
which  a  court  of  justice  most  properly 
entertains  against  stale  demands,  and 
which  can  never  be  more  properly  applied 


254 


COURTS  OF  CHANCERY: 


[New  SxBin 


than  in  a  case  like  the  present,  where, 
as  it  is  contended,  the  burden  of  proof 
upon  a  most  material  point  of  controversy 
is  thrown  upon  the  defendant.  I  am  of 
opinion  that  there  is  not  here  a  case  suffi- 
cient to  resist  a  presumption  in  favour  of 
the  transaction  arising  from  length  of 
time,  unexplained  as  it  is  since  the  death 
of  the  father,  and  that  justice  and  reason 
require  that  the  bill  shall  be  dismissed, 
with  costs. 


K.  Bruce 
March 


,  v.c.> 

14.  ; 


WAGE  r.  BICKERTON. 


Marriage  Settlement  —  Covenants  for 
Title— Infant. 

Conveyance  in  a  marriage  settlement  by  A. 
of  Whiteacre  and  Blackacre^  on  the  usual 
trusts,  and  covenant  by  A.  that  the  property 
was  worth  the  annual  sum  of  2001.,  and  that 
he  was  seised  of  it  in  fee  simple,  free  from 
incumbrances.  A.  was  entitled  in  fee  simple 
to  Whiteacre,  which  was  worth  50/.  a-year^ 
but  had  only  an  estate  for  life  in  Blackacre, 
which  was  worth  190/.  a-year.  In  a  suit  by 
the  only  child  of  the  marriage  against  the 
executors  of  A,  —  Held,  that  the  plaintiff 
was  entitled,  out  of  A.*s  estate,  not  merely  to 
a  sum  that  would  produce  the  difference  be~ 
tween  50/.  a-year  and  200/.  a-year,  but  to 
a  sum  that  would  produce  190/.,  the  annual 
value  of  Blackacre, 

If  a  bill  on  behalf  of  an  infant  does  not 
ask  for  all  the  relief  that  he  is  entitled  to,  the 
Court  will  order  a  new  bill  to  be  filed. 

In  the  early  part  of  1835  there  was  a 
treaty  of  marriage  between  Mr.  Stephen 
Price  and  Miss  Wace.  On  that  occasion 
Mr.  Thomas  Price,  the  father  of  Mr. 
Stephen  Price,  made  the  following  proposal, 
which  was  dated  the  25th  of  June  1835  : — 
'*  Proposal  for  settlement  of  Mr.  Stephen 
Price  and  M.  A.  Wace.  Mr.  Thomas 
Price  proposes  to  settle  an  estate  in  or  near 
Kinnerley  parish,  worth  200/.  a-year,  free 
from  incumbrances,  to  himself  for  life,  then 
to  Stephen  Price,  chargeable  with  50/. 
a-year  in  favour  of  Jane,  wife  of  Thomas 
Price,  for  her  life,  then  to  M.  A.  Wace  for 
life,  then  to  all  the  children  in  such  manner 


as  the  father  and  mother  shall  appoint,  and 
in  default  to  all  the  children  equally,  and 
if  no  child  to  Stephen  Price." 

Indentures  of  settlement,  dated  in  the 
month  of  Jime  1835,  and  made  between 
Thomas  Price  of  the  first  part,  R.  Wace^ 
the  father  of  Miss  Wace,  of  the  second 
part,  Stephen  Price  of  the  third  part.  Miss 
Wace  of  the  fourth  part,  and  G.  Dicken  and 
H.  T.  Wace  of  the  fifth  part,  were  duly 
executed.  The  indenture  of  release  com- 
menced as  follows :— "  Whereas  a  marriage 
is  intended  to  be  had  between  the  said 
Stephen  Price  and  M.  A.  Wace,  and,  in 
consideration  thereof,  it  has  been  agreed 
that  the  said  Thomas  Price  shall  make  the 
settlement  hereinafter  contained.  Now  this 
indenture  witnesseth,  that  in  consideratioii 
of  the  said  intended  marriage  and  in  con- 
sideration of  55.,  &c.  he,  the  said  Thomas 
Price  (with  the  privity  and  consent  of  the 
said  Stephen  Price,  M.  A.  Wace,  and  Ri- 
chard Wace)  hath  granted,  released,directed, 
limited,  and  appointed,  and  doth,  &c.  unto 
the  said  G.  Dicken  and  H.  T.  Wace  and 
their  heirs,  all  and  every  the  messuages, 
lands,  tenements,  hereditaments,  and  pre- 
mises of  him  the  said  Thomas  Price,  or  of 
any  person  or  persons  in  trust  for  him,  in 
possession,  reversion,  remainder,  expec- 
tancy, or  otherwise  howsoever,  situate,  lying 
and  being  in  or  near  the  parish  of  Sonner- 
ley,  to  have  and  to  hold  the  same  mes- 
suages, lands,  hereditaments  and  premises, 
unto  and  to  the  use  of  the  said  G.  Dicken 
and  H.  T.  Wace,  their  heirs  and  assigns  for 
ever."  The  uses  after  the  marriage  were 
then  declared  to  be — to  the  use  of  Thomas 
Price  for  life,  with  remainder  to  the  use  that 
Jane  Price  should  take  50/.  a-year,  and, 
subject  thereto,  to  Stephen  Price  for  life, 
with  remainder  to  Miss  Wace  for  life,  with 
the  usual  remainders  for  children,  with,  a 
direction  that,  if  there  should  be  only  one 
child,  the  estate  should  go  to  such  child. 
The  indenture  then  contained  the  following 
covenants : — **  And  tiie  said  Thomas  Price 
does  hereby,  for  himself,  his  heirs,  executors 
and  administrators,  covenant  with  the  said 
G.  Dicken  and  H.  T.  Wace,  their  heirs, 
executors,  administrators  and  assigns,  and 
also  with  the  said  Stephen  Price,  his 
executors  and  administrators,  that  the  said 
hereditaments  are  now  worth  the  annual 
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sum  of  200/.,  and  that  he  the  said  Thomas 
Price  is  entitled  thereto  for  an  estate  of 
inheritance   in   fee  simple  in  possession, 
free  from  all  payments  and  incumhrances 
whatsoever,  (except  the   said  annuity  of 
50/.),  and  that  he,  thes  aid  Thomas  Price, 
and  his  heirs,  and  all  other  persons  who- 
soever shall  and  will,  whenever  requested 
by  the  said  trustees,  or  any  of  them,  exe- 
cute any  other  deed  or  deeds  that  may  he 
required  for  more  effectually   conveying 
the   said   hereditaments  to    the   said    G. 
Dicken  and  H.  T.  Wace,  their  heirs  and 
assigns,  upon  and  for  the  trusts  and  pur- 
poses hereinhefore  mentioned.     And,  for 
further  assurance,   he    the   said   Thomas 
Price  and  his  heirs,  all  and  every  the  said 
hereditaments  hereby    granted,   released, 
and  appointed,  or  intended  so  to  be,  unto 
the  said  G.  Dicken  and  H.  T.  Wace,  their 
heirs   and  assigns,  against  him  the  said 
Thomas  Price,  hb  heirs  and  assigns,  and 
against  all  and   every   other  person  and 
persons  whomsoever,  shall  and  will  war- 
rant and  for  ever  defend  by  these  presents." 
The   marriage  was  solemnized  on  the 
4rth  of  July  1835.  The  wife  of  Mr.  Stephen 
f^rice  died  in  April  1836,  leaving  only  one 
cliild,  a  daughter,  named  Mary  Ann,  who 
"W-as  one  of  the  plaintiffs  in  this  suit. 

Stephen  Price  married  again  and  died 
in  1846,  leaving  one  child  only  by  the 
second  marriage,  who  was  a  son. 

Thomas  Price  died  in  1842,  having  left 
tlie  defendants  Mr.  Bickerton  and  Mr. 
Onions  his  executors. 

On  the  death  of  Thomas  Price  it  ap- 
peared that,  at  the  date  of  the  settlement, 
^e    had  been   seised  in    fee  of  property 
i»i     Kinnerley,    worth    only   5*Jl.    a-year. 
Xt  appeared  also  that  by  indentures  dated 
ill  May  17^  another  estate,  also  situated  in 
XCinnerley,  and  worth  190/.  a-year,  had  been 
4iily  conveyed  to  the  use  of  Thomas  Price 
^or  life,  with  remainder  that  Jane  his  wife 
^lioald  take  50/.  for  her  life,  with  remainder 
'^o   the  first  son  of  the  body  of  Thomas 
I^ce,  and  the  heirs  of  the  body  of  such 
Qrst  son,  with  remainder  to  the  second  and 
other  sons  in  tail,  with  an  ultimate  limita- 
tion to  Thomas  Price  in  fee. 

A  bill  was  now  filed  by  H.  T.  Wace, 
the  surviving  trustee  of  the  settlement  of 
1835,   and   Mary  ^n   Price,  the  infant 


daughter  of  Stephen  Price,  against  thfe 
executors  of  Thomas  Price,  stating  the 
above  circumstances,  and  praying  that  it 
might  be  declared  that,  under  his  said 
covenants,  Thomas  Price  was  indebted  to 
H.  T.  Wace,  as  such  trustee  as  aforesaid, 
in  such  a  sum  as  would  be  sufficient  to 
make  up,  by  its  income,  the  difference 
between  the  annual  value  ^  the  premises 
in  or  near  the  parish  of  Kinnerley  aforesaid 
to  which  Thomas  Price  was  seised  for  an 
estate  in  fee  simple  in  possession,  at  the 
date  of  the  said  indenture,  and  the  annual 
sum  of  200Z. 

At  the  hearing  of  the  cause  it  was  re- 
ferred to  the  Master  to  inquire  what  claim 
or  demand,  and  to  what  amount,  by  way 
of  damage  or  otherwise,  the  plaintiffs  or 
either  of  them  had  against  W.  H.  Bickerton 
and  W.  Onions  as  the  legal  personal  re- 
presentatives of  Thomas  Price,  under  the 
covenants  contained  in  the  settlement. 
The  Master  estimated  the  annual  value 
of  the  fee  simple  estate  at  about  57/.,  and 
that  of  the  estate  settled  in  1794  at  about 
190/.,  and  found  that  there  was  due  to  the 
plaintiffs,  in  respect  of  damages,  such  a 
sum  as  would  produce  190/.  a-year. 

To  this  report  exceptions  were  taken  by 
the  defendants. 

The  cause  now  came  on  upon  the  excep- 
tions and  for  further  directions.  The 
exceptions  were  first  taken. 

Mr.  Bacon  and  Mr,  Elmsley,  for  the 
exceptions. — First,  the  estate  settled  by 
the  deeds  of  1794  was  not  intended  to 
be  included  in  the  settlement  of  1835. 
Secondly,  if  it  was  so  included,  the  Master 
ought  to  have  found,  as  damages,  such  a 
sum  only  as  would  produce  the  difference 
between  200/.  a-year  and  the  annual  value 
of  the  fee  simple  estate.  Looking  at  the 
proposals  and  the  settlement  together,  or 
looking  at  the  settlement  alone,  it  must  be 
taken  that  the  settlor  intended  a  provision 
of  200/.  a-year  and  no  more.  Why  insert 
200/.  a-year  unless  that  had  been  in- 
tended? If  the  estate  settled  in  1794  had 
been  worth  2,000/.  a-year,  could  it  have 
been  contended  that  Mr.  Price  would 
have  been  bound  to  give  such  a  sum  as 
would  produce  an  income  of  2,000/.  a-year? 
The  settlement  is  certainly   inartificially 
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worded.  It  is  a  well  established  rule  that 
the  intention  of  an  instrument  should  be 
gathered  from  every  part  of  it.  This  rule 
ought  to  be  held  most  strongly  to  apply  to 
instruments  such  as  this,  which  are  inarti- 
fidally  worded.  It  would  seem  plain  that 
the  intention  of  Thomas  Price,  as  derived 
from  this  instrument,  was  this : — "  What- 
ever is  conveyed  shall  go,  —  is  entirely 
parted  with; — ^but,  if  from  any  cause, 
what  is  conveyed  should  prove  to  be  less 
than  200/.,  I  take  on  myself  the  liability 
of  making  up  the  difference  between  the 
income  and  200/.*' 

Mr,  Wigram  and  Mr,  Goodeve,  for  the 
plaintiffs,  contended  that  the  estate  settled 
in  1794  was  included  in  the  conveyance, 
and  that  this  appeared  by  the  mention  of 
the  50/.  a-year,  and  that  the  covenant 
applied  to  both  estates. 

Mr.  WethereU,  for  other  parties. 

Knight  Bruce,  V.C. — It  is  impossible 
for  me  to  look  at  the  proposals.  The  set- 
tlement must  speak  for  itself.  It  must  be 
taken  that  both  the  entailed  and  the  fee 
simple  estates  were  included  in  the  parcels. 
There  is  then  a  covenant  that  the  settlor 
was  seised  in  fee  of  all  the  parcels ;  the 
fact  being  that  he  was  not  so  seised. 
The  Master  had  to  consider  the  amount 
of  damages,  and  he  has  taken  the  value  of 
the  enta^ed  estate  at  the  death  of  the 
settlor.  Subject  to  his  estimate  of  the 
value,  I  think  that  he  could  not  have  done 
otherwise. 

The  cause  then  came  on  for  further 
directions. 

Mr,  Bacon  and  Mr,  ElmsUy  then  con- 
tended that,  according  to  the  form  of  the 
bill  and  the  prayer,  the  plaintiffs  contem- 
plated only  the  difference  between  the 
200/.  a-year,  and  the  annual  value  of  the 
fee  simple  estate.  There  was  not  a  sug- 
gestion of  any  claim  for  the  value  of  the 
estate  settled  in  1794.  The  plaintiffs 
having  defined  the  relief  they  asked, 
could  not  be  allowed  to  go  beyond  it. 

Knight  Bruce,  V.C.  read  the  following 
passage  from  Lord  Redesdale's  treatise : — 
'*  If  the  uerson  who  thus  acts  as  friend  of 


an  infant  does  not  lay  his  case  properly 
before  the  Court,  by  collusion,  neglect  or 
mistake,  a  new  bill  may  be  brought  on 
behalf  of  the  infant ;  and  if  a  defect  appears 
on  the  hearing  of  the  cause,  the  Court  maiy 
order  it  to  stand  over,  with  liberty  to 
amend  the  bill," — Red,  Plead,  4th  ed. 
p.  27  ;  and  said  that,  if  the  argument  of 
the  defendants  should  prevail,  he  should 
not  only  give  liberty  to  the  plaintiffs  to 
file  a  new  bill,  but  eliould  order  such  bill 
to  be  filed.  He  then  put  it  to  the  defendants' 
counsel  whether  they  would,  after  that 
intimation  of  opinion,  waive  the  objection. 

Mr,  Bacon  consented  to  waive  the 
objection. 

Mr,  Bacon  and  Mr,  EUnsley  then  stated 
the  following  question : — ^By  the  deeds  of 
1794,  the  estate  therein  comprised  was 
settled  on  Thomas  Price  for  life,  remainder 
to  Stephen  for  life,  with  remainder  to  the 
heirs  of  the  body  of  Stephen.  The  in£uit 
son  of  Stephen  is  now  tenant  in  tail  of  this 
property.  If,  however,  this  son  should 
die  without  issue,  and  without  barring  the 
entail,  the  property  wiU,  under  the  settle- 
ment of  1794,  go  to  the  infant  plaintiff. 
In  this  event  the  in&nt  will  have  both  the 
estate  and  compensation  for  the  loss  of  the 
estate.  This  would  clearly  be  unreason- 
able. Some  provision  ought  to  be  inserted 
in  the  decree  to  meet  this  possible  case. 

Mr,  Wigram  and  Mr,  Goodeve  contended 
tliat  there  ought  not  to  be  any  qualification 
inserted. 

Knight  Bauc£,y.C.  said  that  he  thought 
that  the  question  ought  to  be  left  open, 
without,  however,  deciding  or  intimating 
any  opinion  on  it.  He  thought  that  a 
proper  sum  should  be  carried  over  to  the 
credit  of  the  cause,  and  that  the  income 
should  be  appropriated  for  the  benefit  of 
the  infant  plaintiff,  but  that  this  was  to 
be  without  prejudice,  in  the  event  of  the 
death  without  issue  of  the  brother  of  the 
plaintiff,  to  any  question  as  to  the  rights, 
if  any,  in  the  capital  fund  directed  to  be 
carried  over. 
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In     re    the    London, 

BRIGHTON  AND  SOUTH 
COAST  RAILWAY  COM- 
PANY, ex  parte  Wil- 
kinson. 


jfrnmity — Corpus  of  Fund. 

Beque9t  of  a  chattel  leasehold  house  to 
ieSf  on  trust  to  pay  to  A,  an  annuity 
her  life;  and  after  AJ's  death  to  he 
of  it  on  certain  trusts.  The  house 
taken  by  a  railway  company^  and  the 
j!>mrehase-money  was  paid  into  court :  — 
^fj'eld,  that  A.  was  entitled  to  have  the  corpus 
t>jf  the  fund  broken  in  upon  for  the  purpose 
€tf  obtaining  payment  of  some  arrears^  and 
the  payment  for  the  future  of  the  annuity 
full. 


Clizabeth  Palmer,  by  her  will,  dated 
the  20th  of  April  1838,  gave  six  chattel 
leasehold  tenements,  therein  mentioned,  to 
trustees,  upon  trust,  in  the  first  place  to 
pay  the  ground  rent  and  other  expenses, 
ftnd  then  to  pay  to  Ann  Wilkinson  an 
^jinuity  of  52/.  for  her  life,  by  equal  weekly 
I>ayinent8,  free  from  taxes,  and  clear  of  all 
cither  deductions  whatever,  the  first  weekly 
payment  of  the  said  annuity  to  begin  and 
be  made  on  the  Saturday  next  after  the 
death  of  the  testatrix ;  and,  subject  to  the 
^^xuiuity,  to  pay  the  surplus  (if  any)  of  the 
to  Elizabeth  Phillips  for  her  life,  and 
her  decease  to  stand  and  be  possessed 
the  leasehold  premises  upon  the  trusts 
^lierei]!  mentioned. 

The  houses  were  taken  by  the  London, 
^Brighton  and  South  Coast  Railway  Com- 
J^any,  for  the  purpose  of  a  railway,  for 
^^e  sum  of  1,100/.  which  was  paid  into 
c^ourt  and  invested. 

A  petition  was  now  presented  by  Mrs. 
^ilkinson,  praying  that  the  arrears  of  her 
^3inuity  (wUch  amounted  to  150/.)  might 
%>e  paid  out  of  the  fund  in  court,  and  that, 
for  the  future,  her  annuity  of  52/.  might  be 
X>aid  by  means  of  the  dividends  and  the 
oorpus. 

Idr.  Russell  and  Mr,  Chandlessy  for  the 
petition. 

Mr,  Bacon  and  Mr,  Rogers  objected  to 
the  corpus  of  the  fund  being  broken  in  upon, 
and  cited  Foster  v.  Smith  (1). 

(1)  1  PhilL  629;    8.  c.  15  Law  J.  Rep.  (n.s.) 
ChaDc  183. 

New  Birixs,  XIX.— Chanc. 


Mr,  J,  T,  Humphry^  for  the  trustees. 

Knight  Bruce,  V.C. — ^Although  the 
whole  of  the  property  was  a  chattel  lease-* 
hold,  it  does  not  necessarily  follow  that, 
had  this  act  of  parliament  not  passed,  and 
had  the  property  remained  unsold,  the 
annuitant  coidd  not  have  required  a  sale. 
Upon  this  1  avoid  pronouncing  or  inti- 
mating any  opinion.  This,  however,  I 
may  say  that,  had  the  act  not  passed,  and 
had  the  property  remained  unsold,  those 
entitled  to  the  property,  subject  to  the 
annuity,  never  could  have  claimed  any- 
thing unless  full  payment  of  the  annuity 
and  all  the  arrears  had  been  made,  either 
during  the  term  or  at  the  end  of  the  term. 
This  being  so,  the  question  is  whether,  the 
property  having  been  compulsorily  sold 
under  the  provisions  of  an  act  of  parlia- 
ment, and  the  annuity  being  in  arrear,  the 
annuitant  is  to  wait  for  payment,  or  is 
entitled  to  have  the  arrears  raised  out  of 
the  corpus  of  the  money,  an  enduring  fund, 
which  represents,  by  means  of  the  act, 
a  perishable  fund.  I  am  of  opinion  that 
she  is  entitled  to  be  paid  out  of  the  corpus, 
and  provision  must  therefore  be  made 
accordingly  by  the  trustees.  This  decision, 
I  tliink,  is  quite  consistent  with  Lord 
Lyndhurst's  decision  in  Foster  v.  Smithy 
in  contravention  of  which  I  shall  certainly 
not  knowingly  or  willingly  decide. 


K.  Bruce,  V.C.^ 

1849.  > 

Dec.  20.       ) 


Ex  parte  tournay. 


Trustee  Act — Repayment  of  the  Trust 
Fund  to  the  Trustee. 

A  testator  made  certain  dispositions  of 
his  property  by  his  will,  and  died  in  1845. 
In  1848  A,  one  of  the  executors,  upon  the 
death  of  the  executor  who  had  acted  up  to 
that  time,  proved  the  will,  and  paid  a  sum  of 
money  into  court  under  the  Trustee  Act, 
Upon  petition  by  A,  that  the  money  might  be 
repaid  to  him,  for  the  purpose  of  discharging 
certain  liabilities  of  the  testator  which  he 
had  recently  discovered,  an  order  was  made 
accordingly, 

Joseph  Newington,  by  his  will,  dated  the 

2L 
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2 1st  of  October  1^44,  made  the  dispositions 
therein  contained,  and  appointed  his  widow, 
Mr.  Toumay,  and  another  person  his  ex- 
ecutors, and  died  in  1845.  The  will  was, 
soon  after  the  death  of  the  testator,  proved 
by  his  widow  alone.  The  widow  died  in 
1848.  Upon  the  death  of  the  widow,  Mr. 
Toumay  proved  the  will  and  paid  into 
court,  under  the  Trustee  Act  (10  &  11 
Vict.  c.  96.)  the  sum  of  1,915/.  upon  the 
trusts  of  the  will. 

A  petition  was  now  presented,  by  Mr. 
Toumay,  stating  the  above  circumstances, 
and  stating  also  that,  after  the  money  had 
been  so  paid  in,  he  had  discovered  debts  and 
liabilities  of  the  testator  to  a  considerable 
amount,  and  praying  that  the  money  might 
be  paid  out  again  to  him,  in  order  that  he 
might  apply  it  in  discharging  them. 

Mr.  G.  W,  Collins^  for  the  petitioner. 

Mr,  E,  J,  Lloydy  Mr,  Hardy y  and  Mr, 
R,  W,  Moore t  for  the  several  petitioners 
interested  in  the  residuary  estate. 

Knight  Bruce,  V.C.  made  the  order, 
upon  the  petitioner  undertaking  properly 
to  apply  the  fimd. 


Jan 


L.C.        f^^ 
.  12,  14.  I 


re   THE    UNIVERSAL   SAL- 
VAGE   COMPANY,  ex  parte 

THE  EARL   OF   MANSFIELD. 


Company —  Winding-up  Act,  1 848 — Con- 
tributory, 

A,  applied  verbally  for  shares  in  a  joint- 
stock  company  and  twenty  scrip  certificates 
were  sent  to  him,  the  receipt  of  which  he 
acknowledged  by  letter  and  paid  the  deposit, 
but  he  did  no  further  act  in  relation  to  the 
company.  Under  an  order  for  winding  up 
the  affairs  of  the  company, — Held,  that  A, 
though  he  had  not  signed  the  deed,  was  a 
contributory, 

A  party  placed  on  the  list  of  contribu- 
tories  is  not  necessarily  liable  thereby  to  all 
the  losses  and  expenses  of  the  company,  but 
only  to  such  as  have  been  properly  incurred 
by  the  directors. 

Under  an  order  for  winding  up  the 
affairs  of  the  Universal  Salvage  Company, 
under  the  Joint-Stock  Companies  Wind- 

(1)  11  &  12  Vict  c.  45. 


ing-up  Act,  1848(1),  the  Master  to  whom 
the  matter  had  been  referred  had  excluded 
the  name  of  Lord  Mansfield  from  the  list 
of  contributories ;  but,  on  motion  before 
the  Vice  Chancellor  Knight  Bruce,  an 
order  was  made  that  Lord  Mansfield's 
name  should  be  inserted  in  the  list  of  con- 
tributories, in  respect  of  twenty  shares. 

The  present  application  was  to  discharge 
that  order  of  the  Vice  Chancellor. 

In  1844,  a  scheme  was  formed  for  the 
establishment  of  the  Universal  Salvage 
Company ;  and  a  prospectus  was  issued, 
stating  that  the  company  was  to  consist  of 
4,000  shares  of  251,  each.  The  company 
was  afterwards  provisionally  registered* 
In  June  1845,  Lord  Mansfield  applied, 
through  his  brother,  Mr.  Murray,  (who 
was  a  provisional  director,)  for  an  allot- 
ment of  shares,  and  twenty  scrip  certificates 
were  shortly  afterwards  forwarded  to  him, 
the  receipt  of  which  he  acknowledged  by 
a  letter  of  the  30th  of  June,  addressed  to 
the  secretary  of  the  company,  his  Lordship 
having  previously  remitted  100/.  to  the 
company,  in  payment  of  the  deposit  of  5/» 
upon  each  share. 

On  the  back  of  the  provisional  certifi-^ 
cates  were  certain  printed  conditions,  first, 
that  the  capital  of  the  company  should 
consist  of  100,000/.  divided  into  4,000 
shares ;  secondly,  that  the  holder  of  the 
scrip  should  be  entitled  to  profits ;  and, 
thirdly,  that  in  case  of  calls  being  made 
and  not  paid  within  thirty  days  after  the 
day  fixed  for  payment,  the  shares  with 
all  payments  already  made  thereon  would 
be  forfeited. 

In  July  1846,  notice  of  a  call  was  served 
upon  him  in  respect  of  his  twenty  shares  ; 
as  also  notices  from  time  to  time  of  the 
proceedings  of  the  company ;  but  these 
notices  were  disregarded,  and  no  further 
act  was  done  by  his  Lordship  to  make 
himself  liable  to  the  company,  and  no 
proceedings  were  taken  by  the  company 
either  to  enforce  the  call  or  to  forfeit  the 
shares.  The  deed  of  settlement  of  the 
company  bore  date  the  18th  of  August 
1845,  and  was  completely  registered  in 
January  1846;  and  in  the  schedule  to  that 
deed  Lord  Mansfield's  name  appeared  as 
the  owner  of  twenty  shares.  This  sche- 
dule containing  errors  as  to  the  distinctive 
numbers  of  the  shares  respectively  allotted 
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to  the  subftcriben,  on  the  12th  of  Septem- 
l>er  following  a  corrected  schedule  was 
£led,  pursuant  to  the  7  &  8  Vict.  c.  110. 

A  number  of  affidavits  were  attempted 
to  be  used  in  support  of  the  motion,  which 
^were  to  the  effect  that  the  whole  nimiber 
of  shares  mentioned  in  the  prospectus  were 
never  issued,  and  that  the  directors  had 
commenced  business  with  a  much  smaller 
<;apitaly  and  that  in  consequence  thereof 
the  concern  had  ultimately  failed ;  but  as 
these  affidavits  and  the  facts  contained  in 
them  did  not  appear  upon  the  Master^s 
certificate,  the  Lord  Chancellor  declined 
to  receive  them. 

Mr.  Malins  and  Mr,  Gtasse,  in  support 
of  the  motion,  contended  that  the  object  of 
the  Winding-up  Act  was  not  to  create  any 
Tiew  liabilities,  but  only  to  provide  a  more 
expeditious  way  of  enforcing  existing  riffhts 
^md  liabilities ;  that  it  was  clear  that  (ex- 
cept for  the  act)  Lord  Mansfield  had  not 
:Tendered  himself  liable  either  to  the  credi- 
tors of  the  company,  or  to  the  demands  of 
the  company ;  but  that  he  had  merely  se- 
cured the  right  to  elect  whether  he  would 
accept  the  shares  or  forfeit  his  deposit ; 
that  the  directors,  having  commenced  busi- 
iiess  before  the  whole  number  of  shares 
ivere  issued,  had  acted  without  authority, 
and  that  the  subscribers  were  not  liable 
to  make  good  their  losses  ;  and  they 
cited — 

Fox  V.  Clifton^  6  Bing.  776  ;  s.  c.  8 

Law  J.  Rep.  C.P.  257. 
WaUtah  v.  Spottiswoode,  15  Mee.  &  W. 
501 ;  s.  c.  4  Rail.  Cas.  321  ;  15  Law 
J.  Rep.  (n.s.)  Exch.  193. 
WmUner  v.  Shairp,  4  C.B.  Rep.  404; 
s.  c.    4  Rail.    Cas.    542;     17   Law 
J.  Rep.  (n.8.)  C.P.  38. 
Nockells  V.  Crosby,  3  B.  &  C.  814. 
Piichfard  v.  Davis,  5  Mee.  &  W.  2; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  157. 
Bell  V.  Lord  Mexhorough,  5  Rail.  Cas. 
149;   s.  c.    17   Law  J.   Rep.   (n.b.) 
Chanc.  296. 

Mr,  J,  Russell  and  Mr,  Prendergast, 
for  the  official  manager,  in  support  of  the 
order,  contended  that  Lord  Mansfield,  by 
applying  for  shares,  acknowledging  the 
receipt  of  the  scrip  certificates,  and  paying 
his  deposit,  had  rendered  himself  liable  as 


a  member  of  the  company — Ex  parte  Sadd- 
ler (2)  and  Clements  v.  Todd  (3).  If  the 
company  had  been  successful,  Lord  Mans- 
field could  have  come  against  the  directors 
for  his  share  of  the  profits,  therefore  the 
converse  must  hold  good. 

Mr,  Malins,  in  reply,  said,  that  Lord 
Mansfield  could  have  had  no  right  to  call 
for  a  share  of  the  profits,  as  he  had  not  ful- 
filled the  conditions,  and  that  the  company 
could  not  have  sued  him  for  any  calls,  be- 
cause they  had  not  carried  out  the  project 
according  to  the  t6rms  of  the  prospectus— 
Prendergast  v.  Turton  (4). 

The  Lord  Chancellor. — ^A  great  deal 
of  the  argument  in  this  case  is  founded 
upon  facts  contained  in  affidavits  which 
do  not  appear  on  the  Master's  report; 
but  in  deciding  this  case  I  shall  confine 
myself  to  what  appears  in  that  report. 
The  question  is,  whether  Lord  Mans- 
field is  liable  to  any  portion  of  the  ex- 
penses incurred.  The  facts  of  the  case 
are,  that  Lord  Mansfield  applied  verbally 
by  his  brother  for  shares  in  the  company, 
and  that  the  company  agreed  to  give  him 
twenty  shares,  and  informed  him  thereof 
by  letter ;  and  Lord  Mansfield  thereupon 
paid  the  deposit  upon  the  shares  he  had  so 
applied  for,  and  was  registered  according 
to  the  act.  It  was  said,  that  Lord  Mans- 
field was  not  liable  to  be  sued  by  a  credi- 
tor of  the  company ;  but  by  the  3rd  section 
of  the  Winding-up  Act,  contributories  are 
defined,  as  either  members  of  the  company, 
or  as  persons  liable  to  contribute  to  the 
payment  of  any  of  the  debts  of  the  company. 
By  taking  shares  or  purchasing  scrip  which 
specifies  that  he  is  entitled  to  a  share  of 
the  profits,  does  he  not  become  a  member 
according  to  the  sense  of  the  act  ?  I  am 
of  opinion  that  no  case  whatever  has  been 
made  for  considering  Lord  Mansfield 
otherwise  than  as  a  contributory,  as  far  as 
appears  from  the  Master's  report. 

It  appears,  however,  to  have  been  thought 
that  the  moment  a  party's  name  was  put 
on  the  list,  he  was  liable  for  all  the  losses 

(2)  15  Ves.  52. 

(3)  5  Rail.  Cas.  132;  r.c  17  Law  J.  Rep.  (n.8.) 
Exch.  31. 

(4)  1  You.  &  C.  C.C.  98;  a.c.  11  Law  J.  Rep. 
(N.8.)Clianc.  22. 
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of  the  company  proportionably.  But  that 
is  not  so,  according  to  the  true  construction 
of  the  Wmding-up  Act.  For  when  the 
Master  has  settled  the  list  of  all  persons 
liable  to  contribute,  then  a  new  duty  is 
imposed  upon  him,  namely,  to  distribute 
amongst  those  parties  the  shares  or  pro- 
portions in  which  they  are  liable  to  con- 
tribute among  themselves.  The  persons 
on  the  list  would  be  liable  for  everything 
that  had  been  done  by  the  directors  pro- 
perly and  in  the  due  execution  of  the 
scheme ;  but  it  may  be,  that  at  a  subse- 
quent period  the  directors  had  departed 
from  the  scheme  without  authority ;  and  in 
that  case,  subscribers  who  had  not  sanc- 
tioned those  proceedings  would  not  be 
liable  to  bear  any  part  of  the  expenses  so 
incurred  as  between  themselves  and  the 
defoulting  directors.  That  question  may 
arise  before  the  Master  in  the  execution 
of  the  second  part  of  his  duty,  namely,  in 
distributing  the  losses  among  the  contri- 
bntories  liable  thereto. 

Lord  Mansfield's  name  must  be  kept  on 
the  list  of  contributories ;  but  it  may  be 
referred  back  to  the  Master  to  review  his 
report  in  order  that  the  facts  may  more 
clearly  appear. 


L 

Jan 


.c.  r- 


re  THE  MADRID  AND  VALEN- 
CIA   RAILWAY    COMPANY,     eX 

'parte  james. 


Company  —  Winding-up  Act,  1848  — 
Foreign  Railway — English  Shareholders, 

A  company  was  formed  for  making  a 
railway  in  Spain,  mth  a  board  of  directors 
both  at  Madrid  and  in  London  ;  the  locale 
of  the  company  to  be  in  Spain,  and  its  affairs 
to  be  regulated  by  the  commercial  code  of 
Spain ;  two-thirds  of  the  capital  to  be  sub- 
scribed by  English  shareholders  and  the 
remaining  one-third  by  Spanish  share- 
holders : — Held,  that  such  a  company  was 
within  the  scope  of  the  Joint-Stock  Com- 
panies Winding-up  Act,  1848,  as  far  as 
regarded  the  English  subscribers. 

This  was  an  application  to  discharge  an 
order,  made  by  the  Vice  Chancellor  Knight 
Bruce,  for  winding  up  the  affairs  of  the 
Madrid  and  Valencia  Railway  Company. 
In  1845,  a  company  was  formed  for  the 


purpose  of  making  a  railway  from  Madrid 
to  die  city  and  port  of  Valencia,  It  was 
stated  in  the  prospectus  that  the  capital 
was  to  consist  of  2,400,0002. ,  divided  into 
120,000  shares,  of  202.  each,  and  that  two- 
thirds  of  the  capital  were  to  be  appropriated 
to  the  English  shareholders,  and  one-third 
to  the  Spanish  shareholders ;  that  the  locale 
of  the  company  should  be  in  Spain,  and 
that  it  would  be  formed  on  the  principles 
of  a  compatlia  anonima,  agreeably  to  the 
commercial  code  of  that  country. 

By  an  ordinance  of  the  Queen  of  Spain, 
dated  in  July  1845,  the  Spanish  Govern- 
ment conceded  to  one  P.  B.  De  Volney 
the  right  to  construct  the  railway,  and  to 
take  certain  Government  lands  for  that 
purpose ;  and  the  rights  thus  acquired  had 
been  assigned  by  De  Volney  to  a  trustee 
for  the  company. 

The  administration  of  the  company  was 
to  be  by  a  council  of  government  and  a 
director  resident  in  Spain  and  a  board  of 
directors  in  London. 

It  appeared  that  the  one-third  of  the 
shares  to  be  attributed  to  Spanish  share- 
holders had  not  been  taken  up,  and  the 
deposits  on  those  which  had  been  issued 
had  been  returned,  by  the  directors  in 
Spain,  to  the  depositors ;  and  of  the  shares 
attributed  to  English  shareholders,  the 
amotmt  issued  was  far  below  two-thirds  of 
the  estimated  capital  of  the  company. 

The  principal  question  raised  upon  the 
motion  was,  whether  a  company  so  situated 
was  within  the  scope  of  the  Joint-Stock 
Companies  Winding-up  Act(l). 

Mr.  J.  RusseU  and  Mr,  Glasse^  in  sup- 
port of  the  motion. — This  company  cannot 
be  brought  within  the  provisions  of  the 
act :  first,  because  the  locale  of  the  com- 
pany is  in  Spain,  and  its  operations  are 
upon  Spanish  soil ;  and  secondly,  because 
the  affairs  of  the  company  are  regulated 
by  a  board  of  directors  at  Madrid,  and 
under  the  laws  of  a  foreign  country— 
Story^s  Conflict  of  Laws,  s.  280. 

[The  Lord  Chancellor.  —  The  first 
objection  would  apply  equally  to  a  steam 
navigation  company  in  the  Pacific,  for 
instance,  carried  on  with  English  capital. 
Is  it  not  within  the  act,  because  it  is  out 
of  the  limits  of  the  empire  ?] 

(1)  1!  &  12  Vict  o.  46. 
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If  that  is  80,  the  Court  in  its  discretion 
will  not  put  the  machinery  of  the  act  into 
operation,  seeing  that  it  cannot  reach  the 
hoard  in  Spain,  and  the  Spanish  share- 
holders are  not  amenable  to  this  jurisdic- 
tion, and  that  the  order  for  a  dissolution 
will  work  a  forfeiture  of  the  caudon-money, 
30,000/.  and  upwards,  deposited  by  the 
company  in  the  Government  Bank  of  Spain. 

The  Lord  Chancellor  said  that  he  was 
clear  that  the  company  was  within  the  scope 
of  the  act.     Though  the  principal  works 
were  to  be  done  in  Spain,  yet  here  there 
was  an  English  company  formed  to  assist 
in  carrying  out  those  works.    He  was  also 
quite  clear  that  there  was  sufficient  evi- 
dence to  shew  the  cessation  or  abandon- 
ment of  the  undertaking.     It  was  strong 
evidence  of  that  fact  that  the  directors  in 
Spain  bad  come  to  a  resolution  for  discon- 
tinuing the  project,  and  had  therefore  re- 
turned their  capital  to  the  Spanish  share- 
holders.   The  contract  between  the  parties 
^aSy  that  the  whole  work  should  be  pro- 
secuted ;    and  the  subscribers  paid  their 
Orioney  on  the  faith  that  the  whole  of  the 
viecessary  sum  would  be  raised;  but  the 
directors  had  precluded  themselves  from 
t^TOsecuting  the  works  by  their  own  act  in 
v^ducing  die  capital   by  one-third  below 
ti^xe   necessary  amount.     The  mere  act  of 
9o    reducing  the  capital   would  of  itself 
li^rmg  the  company  within  the  provisions 
of  the  Winding-up  Act. 

It  was  finally  arranged  between  the 
;f>artie8  that  the  order  of  the  Vice  Chancellor 
^^ould  be  discharged  upon  payment  by  the 
appellants  to  the  petitioners  of  all  the  sums 
'^Jkiey  hadsubscribed,  together  with  their  costs. 
Mr»  Bacon,  Mr,  Welford  and  Mr. 
i>,  and  Mr.  Matins  and  Mr,  J,  H, 
%  appeared  for  the  petitioners. 


Jan. 
Feb. 


HARGRAVE  V,  HARORAVE. 


Infant — Reciprocity,  Want  of — Counsel's 
^^onsent — Trial  at  Law — Compromise — 
"Agreement — Client*  s  Rejection. 

A  hili  was  fUed  to  establish  the  right  of 
<%»  infant  to  a  moiety  of  an  estate.     At  the 


hearing  of  the  cause  an  issue  was  directed 
to  ascertain  the  legitimacy  of  the  plaintiffs 
upon  which  his  right  depended^  Before 
the  trial  commenced  an  agreement  for  a  com^ 
promise  was  entered  into,  and  signed  by  the 
counsel  both  of  the  plaintiff  and  the  defen* 
dant,  by  which  the  estate  was  to  be  divided 
equally  between  their  respective  clients,  each 
of  whom  was  to  pay  his  own  costs.  The 
defendant  consented  to  carry  the  agreement 
into  effect,  but  he  subsequently  refused  to 
abide  by  it : — Held,  that  from  the  want  of 
reciprocity  the  Court  would  not  interfere 
unless  it  were  for  the  benefit  of  the  infant; 
but  that,  as  this  agreement  was  beneficial  to 
the  infant,  the  Court  would  have  given  ite 
sanction  to  it ;  but,  in  consequence  of  the 
want  of  reciprocity  arising  from  the  plasn^ 
tiffs  infancy,  the  Court  refused  to  enforce 
the  agreement  upon  the  withdrawal  of  fke 
consent  of  the  defendant :  that  the  counsel 
of  the  defendant  had  an  implied  authority 
to  enter  into  the  {agreement ;  that  an  order 
of  Court  (ogive  effect  to  it  was  not  necessary  ; 
and  that  the  defendant  must  pay  so  much 
of  the  plaintiff*  s  costs  of  preparing  for  the 
trial  as  became  useless  by  the  refusal  of 
the  defendant  to  carry  out  the  agreement; 
that  the  former  order  must  be  continued  and 
the  trial  proceeded  with ;  and  that  the  costs 
of  the  petition,  on  which  the  order  was  made^ 
must  be  costs  in  the  cause. 

This  bill  was  filed  by  John  Robert  Har- 
grave,  an  infant,  by  Mary  Hargrave  his 
mother  and  next  friend,  against  William 
Josceline  Hargrave  and  others  to  establish 
his  right  as  tenant  in  common  in  tail  in 
possession  with  the  defendant  W.  J,  Har- 
grave to  one  undivided  moiety  of  a  fiiee- 
hold  estate,  known  as  the  Saracen's  Head 
Inn,  Aldgate,  which  was  devised  by  the 
will  of  Thomas  Hargrave  to  his  son  John 
for  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainder 
to  the  use  of  all  and  every  the  child  and 
children  of  his  said  son  as  tenants  in  com- 
mon, and  of  the  heirs  of  their  several  and 
respective  bodies. 

W.  J.  Hargrave  disputed  the  legitimacy 
of  the  plaintiff,  and  claimed  the  entire 
interest  in  the  estate  as  the  only  child  of 
J.  Hargrave  the  testator*s  son  ;  and  upon 
the  hearing  of  this  cause  it  was  ordered 
that  the  parties  should  proceed  to  a  trial 
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at  law,  in  the  Court  of  Common  Pleas,  of 
an  issue,  whether  the  plaintiff  was  the 
child  of  J.  Hargrave. 

On  the  10th  of  February  1846,  upon  the 
trial  of  such  issue,  a  verdict  was  found  for 
the  plaintiff. 

On  the  12th  of  June  1847,  upon  the 
motion  of  the  defendant  W.  J.  Hargrave, 
a  new  trial  of  the  issue  was  directed  to  be 
had  in  the  Court  of  Common  Pleas,  and 
on  the  22nd  of  June  1848,  upon  such 
second  trial  coming  on,  a  verdict  was  found 
for  W.  J.  Hargrave. 

On  the  12th  of  January  1849,  upon  the 
motion  of  the  plaintiff,  a  third  trial  of 
the  issue  was  directed  to  be  had  in  the 
Court  of  Common  Pleas,  and  preparations 
having  been  made,  this  came  on  upon  the 
19th  of  June  1849,  but  before  the  trial 
commenced,  the  counsel  for  the  plaintiff 
and  the  defendant  signed  the  following 
agreement :  "  The  entire  estate  to  be  equally 
divided  between  the  plaintiff  and  the  defen- 
dant, each  party  to  bear  all  his  own  costs. 
The  defendant  to  retain  all  rents  received 
by  or  for  him  prior  to  the  appointment  of 
the  receiver.  (1)  The  fund  in  the  Court  of 
Chancery,  and  in  the  hands  of  the  receiver, 
to  be  equally  divided  between  the  plaintiff 
and  the  defendant.  Rule  of  this  court,  if 
necessary,  to  be  drawn  up  for  enforcing 
these  terms.  Order  of  Court  of  Chancery 
if  necessary.'* 

Each  party  withdrew  a  juror  upon  the 
signing  this  agreement,  and  the  trial  was 
not  proceeded  with. 

Further  articles  of  agreement  were  after- 
wards prepared  for  effectuating  the  agree- 
ment of  counsel.  This  was  forwarded  to  the 
solicitor  of  the  defendant,  but  he  refused 
to  carry  out  the  compromise,  upon  which 
the  plaintiii' presented  this  petition,  praying 
that  in  case  this  Court  should  think  ^t  to 
sanction,  and  the  defendant  should  elect 
or  submit  to  confinn  and  carry  out  the 
compromise,  then  that  it  might  be  referred 
to  the  Master  to  approve  of  a  proper  instru- 
ment for  that  purpose,  or  in  case  the  Court 
should  not  think  fit  to  sanction,  or  the 
defendant  should  not  elect  or  submit  to  con- 
firm and  carry  out  the  compromise,  then 
that  the  petitioner  might  be  at  liberty  to 
proceed   to   a   new  trial  of  the  issue   as 

(1)  k'ide  16  Law  J.  Rep.  (n.s.)  Cbauc.  280. 


directed  by  the  order  of  the  12th  of  Janu- 
ary 1849,  in  like  manner  as  if  the  trial 
thereby  directed  had  been  postponed  with 
the  leave  of  this  Court ;  and  that  the  defen- 
dant W,  J.  Hargrave  might  be  ordered  to 
pay  to  the  petitioner  his  costs  of  the  pre- 
paration for  the  trial  on  the  1 9th  of  June 
1849,  and  consequent  thereon,  and  of  this 
present  application. 

This  petition  was  supported  by  an  affi- 
davit stating  that  the  defendant  had  at  first 
promised  to  carry  out  the  agreement  signed 
by  counsel,  but  that  he  subsequently  re- 
fused to  do  so. 

Mr.    Turner  and   Mr.   Kyle,   in   sup- 
port  of   the   petition. — The   question   to 
be   considered  is,   how    far    a    party    is 
bound  by  an  agreement  entered  into  by 
counsel  on  his  behalf.     The  defendant  is 
an  adult,  and  if  the  Court  saw  that  it  was 
beneficial  for  the  infant,  it  would  order  the 
agreement  to  be  carried  into  effect.    There 
are  several  cases  in  which  parties  have  been 
held  bound  by  the  consent  of  their  counsel. 
In  re  Nobler ,  8  Beav.  101. 
Elworihy  v.   Bird,  2  Sim.  &  S.  372 ; 
s.   c.    Tam.   44 ;    3   Law   J.    Rep. 
Chanc.  190  ;  13  Price,  222  ;  3  Law 
J.  Rep.  C.P.  260. 
Air.  Lloyd  and  Mr.  Glasse,  contra. — The 
agreement  signed  by  counsel  cannot  bind  the 
defendant.  It  was  made  without  any  autho- 
rity express  or  implied ;  but  assuming  they 
had  any  authority  to  sign  the  agreement, 
it   cannot   bind   the   defendant  unless  an 
order  was  made  upon  it.     The  consent  of 
counsel  also  cannot  bind  the  client  beyond 
the  issue  in  question  in  the  suit,  and  it  has 
always  been  held  to  have  reference  to  the 
matters  in  issue  in  the  cause,  which  in  this 
case  relate  to  the  legitimacy  of  the  plaintiff, 
while  the  agreement  made  related  to  the 
division  of  the  estate,  which  was  not  in 
issue  in  the  cause. 

Mole  V.  Smithy  1  J.  &  W.  665,  673. 
Furnival  v.  Bogle,  4  Russ.  142. 
Colwel  V.  Child,  1  Ch.  Ca.  86. 
ColUdge  v.  Horn,  3  Bing.  119;  s.  c.  10 
J.  B.  Moore,  431  ;    3  Law  J.  Rep. 
C.P.  184. 
Porter  v.  Cooper,  1  Cr.  M.  &  R.  387 ; 
s.c.  3  Law  J.  Rep.  (n.s.)  Exch.  330. 
Iggulden  v.  Ter^on,  2  Dowl.  P.C.  277  ; 
s.  c.  4  Tyrw.  309. 
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FUmer  v.  Detber,  8  Taunt.  486. 
Davenport  v.  Stafford,  8  Beav.  503 ; 

8.  c.  14  Law  J.  Rep.  (n.s.)  Chanc. 

414. 

Mr,  Turner,  in  reply. 

The  Master  of  the  Rolls. — In  this 
oause  the  plaintiff,  an  infant,  claims  to  be 
One  of  two  children  of  John  Hargrave 
deceased,  and  in  that  character  to  be  en- 
tritled  to  one  moiety  of  an  estate  comprised 
ill  the  will  of  Thomas  Hargrave.  The 
defendant,  a  son  of  J.  Hargrave,  denied 
^liat  the  plaintiff  was  the  legitimate  child, 
^.nd  brought  forward  facts  tending  to  shew 
^bat  he  was  illegitimate,  and  not  the  child 
of  J.  Hargrave  the  father  of  the  defendant. 
C3n  the  hearing,  the  circumstances  were 
such,  as  to  throw  considerable  doubt  upon 
'^lie  question  ;  it  therefore  appeared  to  me 
necessary  to  direct  an  issue  to  be  tried  in 
^  <;oiirt  of  common  law  to  ascertain  whether 
'^Ite  plaintiff  was  the  legitimate  child  of 
J.  Hargrave.  Two  trials  were  had,  and 
'^fvere  not  considered  satisfactory ;  it  became 
xiecessary  to  go  again  before  a  jury,  and 
^uiother  issue  was  directed;  preparations 
^were  accordingly  made,  and  the  issue  was 
"ft-eady  for  trial  on  the  19th  of  June  1849 ; 
>^ut  before  it  commenced,  the  counsel  for 
"Uie  two  parties  signed  an  agreement  for 
csompromise. 

With  a  very  slight  exception  this  com- 
X>ri8^  the  whole  relief  which  the  plaintiff 
bought  by  the  bill.     The  trial  at  common 
\syr  was  merely  auxiliary  to  the  proceed- 
^  ngs  in  this  suit.     It  is  impossible  to  be- 
Xieve  that  the  gentlemen  engaged  in  the 
'^rial  were  not  perfectly  aware  of  what  was 
'^be  real  matter  in  controversy  between  the 
;^>artie8,  or  that  they  were  not  instructed 
^n  Aill ;  and  the  particular  difficulty  I  have 
^Celt  about  the  agreement  which  the  counsel 
^or  the  parties  came  to,  is,  that  the  plaintiff 
x«  an  infant.  According  to  the  rule  adopted 
Xn  this  court,  an  agreement  entered  into 
T^etween  an  infant  and  an  adult,  in  which, 
^n  some  respects,  there  is  no  reciprocity,  the 
C!!^ourt  will  not  decree  the  specific  perform- 
^mce  by  the  infant,  and,  therefore,  if  this 
agreement  had  been  entered  into  with  per- 
fect authority  from  all  parties,  and  it  was 
cifterwards  departed  from  by  the  defendant, 


it  is  not  unreasonable  to  doubt  whether 
such  an  agreement  as  this  could  be  enforc- 
ed by  this  Court,  and,  in  consequence 
of  that,  perhaps  the  specific  performance 
would  not  be  granted,  if  asked  for.  By 
the  prayer  of  this  petition  that  is  not 
sought  for,  unless  the  defendant  should 
consent.  From  the  want  of  reciprocity, 
unless  at  the  same  time  it  were  an  agree- 
ment  beneficial  to  the  infant,  who  was  a 
suitor,  the  Court  would  not  interfere ;  bat 
it  seems  to  me  so  perfectly  clear  that  this 
agreement  must,  in  one  sense,  have  been 
beneficial  to  the  infant,  not  as  giving  him 
a  right  which  otherwise  he  might  not  have 
had,— not  as  giving  him  a  right  which  he 
could  not  have  obtained  against  the  defen- 
dant adversely, — ^but  as  giving  him  that 
right  to  such  an  extent  that  it  must  have 
been  valuable  to  him  to  receive  it  then, 
instead  of  being  subject  to  further  expense, 
delay,  and  uncertainty ;  and  it  is  a  case, 
therefore,  that  the  Court  would  have  inter- 
fered in  and  given  effect  to  it  on  the  part 
of  the  plaintiff. 

From  the  aflSdavit  made,  the  defendant 
does  not  deny,  and  I  cannot  doubt  but 
that,  irrespective  of  the  general  authority 
which  counsel  have,  there  was,  either  pre- 
viously or  subsequently,  it  matters  not 
which,  an  adoption  by  the  defendant,  and 
a  consent  given  by  him  to  the  agreement 
entered  into  by  counsel.  It  is  expressly 
said,  on  the  part  of  the  plaintiff,  and  not 
denied  by  the  defendant,  that  he  did  at 
one  time  consent,  but  afterwards  refused 
so  to  do.  In  this  state  of  things,  the  trial 
of  the  issue  was  put  off,  each  party  con- 
sented to  withdraw  a  juror,  and  they  did  each 
accordingly  withdraw  a  juror  ;  and,  there- 
fore, by  that,  the  common  act  of  both, 
founded  upon  this  agreement,  the  further 
proceeding  on  that  issue  was  rendered  im- 
practicable. The  proceeding  on  that  trial 
having  been  rendered  impracticable,  the 
defendant  says,  *'  I  dissent  from  that  agree- 
ment, and  I,  as  one  party  to  it,  will  not 
carry  it  into  effect;  the  plaintiff  is  an 
infant,  and  it  is  an  agreement  for  a  specific 
performance,  which  does  not  bind  an  in- 
fant." The  consequence  of  that  refusal 
is,  that  by  the  act  of  the  defendant  the 
whole  of  the  expense  which  was  incurred 
in  the  preparations  for  that  trial,  was  in- 
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eurred  in  vain,  except  so  fiur  as  those  pre- 
parations may  be  made  available  for  a 
future  trial.  How  much  of  such  prepara- 
tions may  be  made  use  of  on  a  subsequent 
txial,  I  think  is  a  material  consideration  in 
the  respect  of  costs. 

It  has  been  objected  on  behalf  of  the 
defendant,  that  coimsers  authority  does 
not  extend  beyond  the  very  subject-matter 
of  litigation  in  the  proceeding — that  in  this 
matter  it  only  extended  to  the  question  of 
legitimacy,  which  was  the  issue  directed; 
that  his  counsel  could  not  bind  him  in  the 
terms  set  forth  in  this  agreement.  In  this 
case  the  proceedings  in  the  cause  and  the 
proceedings  at  the  trial  of  the  issue  are  so 
clearly  and  intimately  connected,  that  I  do 
not  think  this  agreement,  giving  to  the 
party  a  species  of  relief  which  is  sought  by 
the  bill,  can  be  considered  as  an  agreement 
relating  to  a  distinct  matter;  and  I  think, 
therefore,  that  the  objection  cannot  prevail. 

Another  objection  was  taken  on  behalf 
of  the  defendant,  that  there  was  not  an 
order  made  upon  the  agreement,  and,  there- 
fore, that  it  is  not  binding.  The  cases  cited 
do  not,  I  think,  maintain  the  objection ;  I 
think  it  has  been  determined  not  to  be 
necessary  that  such  an  agreement  should 
ripen  into  an  order  before  it  is  made  avail- 
able. If  no  order  was  made  upon  it,  is 
there  not  the  act  in  court  of  the  withdrawal 
by  each  side  of  a  juror  ?  And  is  there  not 
the  fact  of  the  case  being  called  on  in  pur- 
suance of  the  agreement,  and  its  not  being 
proceeded  with?  I  cannot  look  upon  it 
in  the  view  upheld  on  behalf  of  the  defen- 
dant ;  and,  therefore,  the  objection  cannot 
prevail. 

"Wbat,  then,  are  the  costs  which  ought 
to  be  paid  by  the  defendant  to  the  plaint^? 
I  think  there  ought  to  be  a  distinction 
made  with  regard  to  the  circimistances 
which  I  have  mentioned ;  and  so  much  of 
the  costs  of  preparing  for  the  trial  as  by 
the  defeat  of  the  arrangement  have  turned 
out  to  be  wholly  unavailable  for  a  new  trial 
ought  to  be  charged  to  the  defendant,  by 
whose  act  the  costs  have  been  uselessly 
expended. 

With  regard  to  the  costs  of  the  petition, 
I  tliink  I  shall  not  do  wrong  to  make  them 
costs  in  the  cause. 

The  order  I  therefore  make  is,  that  the 


former  order  be  continued ;  that  the  third 
trial  of  the  issue  shall  be  proceeded  with 
in  a  manner  similar  to  the  former,  and  that 
the  defendant  shall  pay  to  the  plaintiff  so 
much  of  the  costs  of  p^paring  for  the  trial 
on  the  19th  of  June  1849,  including  the 
court  fees  and  costs  of  the  jury,  as  cannot 
be  made  available  for  the  tnal  of  the  issue 
to  be  had  under  this  order,  and  that  the 
costs  of  this  petition  shall  be  costs  in  the 
cause. 


V 

Feb 


.C.      > 
►.  15.  3 


PARSONS  V,  BENN. 


Witnesses^  Examination  of —  Solicitor 
ordered  to  pay  Expenses  of  Commissioner, 

On  apetition  by  the  Commissioner  appointed 
to  examine  witnesses  in  the  cause,  the 
solicitor  for  the  defendants  was  ordered  to 
pay  the  Commissioner*  s  expenses  in  attending 
the  commission,  and  the  costs  of  this  petition, 
although  he  had  given  no  personal  guarantie 
for  the  payment  of  such  expenses. 

This  was  the  petition  of  William  Wood- 
cock, and  it  stated  that  the  replication  in 
the  suit  was  filed  on  the  5  th  of  March  1849» 
and  that  a  commission  for  the  examination 
of  witnesses  in  the  cause  was  issued  on  the 
17th  of  the  same  month,  and  the  petitioner 
and  another  person  were  appointed  Com- 
missioners. That  Samuel  Bamford  Hamer 
acted  as  solicitor  for  the  defendants.  That 
the  petitioner  sat  as  Commissioner  and 
examined  witnesses  on  several  successive 
days,  and  he  afterwards  applied  to  the  said 
S.  B.  Hamer  for  payment  of  his  expenses 
attending  the  said  commission,  which 
amounted  to  the  sum  of  20/.  5s.  ;  but  that 
such  application  had  not  been  complied 
with.  The  petition  prayed  that  it  might 
be  referred  to  the  taxing  Master  to  tax  the 
said  charge ;  and  that  the  said  S.  B. 
Hamer  might  be  ordered  to  pay  the  peti- 
tioner's said  expenses  and  also  the  costs  of 
this  petition. 

The  affidavit  of  Mr.  Hamer  stated  that 
he  had  acted  as  solicitor  in  the  suit  for 
two  of  the  defendants.  That  he  had  never 
acted  for  the  third  defendant,  R.  J.  Parsons ; 
but  another  solicitor  had  acted  for  that 
defendant.      That    deponent    had    never 


T«fc.XDL] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


265 


pre8ented  any  witnesses  for  examination 
cm  behalf  of  the  last-named  defendant. 
That  although  he  had  acted  in  the  matters 
xeladng  to  the  commission  in  the  capacity 
€>f  solicitor  for  the  first  two  defendants, 
^et  he  had  never  entered  into  any  engage- 
ment personally,  nor  had  he  given  any 
^personal  goarantie  for  the  payment  of  the 
:£eeBy  charges,  or  expenses  of  the  said  com- 
'znission;  and  he  submitted  that  for  these 
'xeasons  the  petitioner  had  no  claim  against 
Jiim  for  his  fees  and  charges  in  the  said 
<;onmiission. 

Mr,  Harrison  appeared  in  support  of 
^e  petition. 

Mr.  Jervis,  contrsi,  submitted  that  the 
j)etitioner  could  not  have  a  remedy  against 
lM>th  the  solicitor  of  the  defendants  and 
^Che  defendants  themselves;  and  cited  the 
:^ollowing  case  to  shew  that  the  Com- 
^xnissioners*  remedy  was  only  against  the 
jprincipal,  and  not  against  the  solicitor, 
"^here  there  had  been  no  undertaking  by 
'the  solicitor  to  pay  the  costs — Stochkold 
^.  CoUingUm  (1). 

Mr.  Harrison^  in  reply,  cited  Ambrose 
^.  Ihmmow  Union  (2),  In  re  Weaver 
<3),  and  BlundeU  v.  Gladstone  (4).  In 
^e  latter  case  a  motion  was  made  by 
the  plaintiff's  solicitor  to  restrain  the 
;plaintiff's  Commissioners  firom  proceeding 
"^th  actions  against  him  for  fees  claimed 
Idy  them  as  such  Commissioners.  The 
solicitor  had  offered  to  pay  the  Commis- 
sioners a  certain  sum,  but  they  claimed  a 
3arger  amount  on  account  of  having  per- 
formed extra  work.  The  Vice  Chancellor 
^^pestrained  the  actions,  but  made  a  reference 
tto  the  Master  to  ascertain  what  was  due  to 
^he  Commissioners  for  their  fees. 

The  Vice  Chancellor  referred  to  Blun^ 
^kU  V.  Gladstone^  but  considered  that  the 
^:>bject  in  that  case  was  different  from  what 
appeared  upon  this  petition.  It  seemed 
%x>  him  to  follow,  as  of  course,  that  the 
«rder  asked  on  this  petition  would  be  the 
^ght  order  to  make. 


(1)  1  Salk.  830;  b.c.  Cartli.208. 

(2)  8  Bmy.  43. 

(8)  2  M.  &  Cr.  411. 

(4)  9  Sim.  455  ;  s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc. 
109. 

Niv  Suns,  XIX.*CaAiro. 
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Bill — Scandal  and  Impertinence — Ex* 
punging  after  Exceptions  allowed  to  the 
Master's  Report, 

The  Master* s  report  finding  the  plaintiff's 
hill  scandalous  and  impertinent  was,  upon 
exceptions  taken  both  by  the  plaintiff  and 
defendant^  varied  by  the  Court : — Held,  that 
the  ^\st  General  Order  of  May  1845  did 
not  apply  to  this  case,  and  an  order  was 
made  directing  the  Record  and  Writ  Clerk  to 
expunge  those  parts  of  the  plaintiffs  biU^ 
which  the  Court  considered  scandalous  and 
impertinent. 

This  was  a  motion  on  behalf  of  the  defen- 
dant, that  the  Record  and  Writ  Clerk  might 
expunge  from  the  bill  so  much  thereof  as 
this  Court  had  decided  to  be  scandalous  and 
impertinent,  or  impertinent. 

The  defendant  took  exceptions  to  the 
plaintiff's  bill  for  scandal  and  impertinence. 

On  the  i9th  of  June  1849,  the  Master, 
in  pursuance  of  a  reference  made  to  him  on 
the  1 7th  of  March,  certified  that  the  plain- 
tiff's bill  was  scandalous  and  impertinent, 
and  also  impertinent  in  some  of  the  points 
excepted  to,  but  that  it  was  not  scandalous 
and  impertinent,  or  impertinent,  in  other 
points  excepted  to.  Both  the  plaintiff  and 
the  defendant  excepted  to  this  report,  and 
on  the  24th  of  July  1849  the  Court  varied 
the  Master's  finding,  and  allowed  some  of 
the  exceptions  taken  both  by  the  plaintiff 
and  the  defendant. 

Upon  applying  to  the  Record  and  Writ 
Clerk  to  expunge  those  parts  of  the  plain- 
tiff's bill  which  the  Court  had  decided  to 
be  scandalous  and  impertinent,  and  imper- 
tinent, he  considered  that  he  had  no  autho- 
rity to  do  so  without  an  order  of  this  Court. 

Mr.  Freeling,  in  support  of  the  motion. 
— This  case  does  not  fall  within  the  4l8t 
General  Order  of  May  1845  (1),  and  it  does 
not  seem  to  be  provided  for. 

The  Master  of  the  Rolls. — You  may 
take  the  order.  I  do  not  think  that  any 
of  the  Orders  apply  to  this  case. 


(I)  Ord.   Can.  300 ;    14  Law  J.    Rep.  (m.s.) 
Chanc,  288. 
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1 84Q       >  ^"^  ATTORNEY  GENERAL 
T^    10  10  le  i        ^'   JONES. 

Dec.  12, 13,  15.  J 

Probate  and  Legacy  Duty — Lighthouse 
Dues — Franchise, 

The  profits  arising  from  duties  received 
under  the  grant  of  a  lighthouse  to  he  main- 
tained in  a  specified  place,  savour  of  the 
realty,  and  are  not  liable  either  to  probate 
or  legacy  duty. 

In  1713,  William  Robbinson  demised  to 
William  Trench  the  island  called  Skerries, 
for  the  term  of  ninety-nine  years,  at  the 
yearly  rent  of  10^.  during  the  period  that 
a  lighthouse  should  be  in  the  course  of 
erection,  and  at  the  yearly  rent  of  20/.  for 
the  remainder  of  the  term.  By  letters 
patent  of  Queen  Anne,  dated  the  13th  of 
July  1714,  reciting  that  the  erection  of  a 
lighthouse  on  the  Island  of  Skerries  would 
be  of  public  advantage,  and  that  William 
Trench  was  possessed  of  the  said  island 
for  a  long  term  of  years,  and  was  willing 
at  his  own  expense  to  erect  and  maintain 
a  lighthouse  thereon,  it  was  witnessed, 
in  consideration  of  the  expense  of  erecting 
and  maintaining  the  said  lighthouse,  and 
in  consideration  of  a  certain  rent  thereby 
reserved,  and  of  the  covenants  of  the  said 
William  Trench,  Her  Majesty  granted  unto 
William  Trench  all  that  the  free  liberty, 
power  and  authority  of  erecting  and  main- 
taining a  lighthouse  with  lights  therein 
continually  binning  in  the  night  season 
upon  the  said  island,  and  also  full  power 
and  authority  to  take  certain  duties  from 
vessels  passing  the  said  lighthouse;  to 
have,  receive  and  enjoy  all  the  said  duties 
unto  the  said  William  Trench,  his  execu- 
tors, administrators  and  assigns,  from  the 
date  of  the  letters  patent  for  the  term  of 
sixty  years  thence  next  ensuing,  paying 
to  the  Crown  the  yearly  rent  of  6/.,  with  a 
proviso  that  in  case  William  Trench,  his 
executors,  &c.  should  not  within  five 
years  erect  a  lighthouse  upon  the  said 
island,  or  should  at  any  time  afterwards 
suffer  the  lighthouse  to  go  into  decay,  and 
should  not  keep  lights  burning  therein, 
then  the  grant  should  be  void. 

By  an  act  passed  in  the  3  Geo.  2,  re- 
citing the  erection  of  the  lighthouse  and 
the  death  of  William  Trench,  and  the  con- 


veyance of  all  rights  under  the  said  letters 
patent  and  the  lighthouse  to  Sutton  Morgan^ 
his  heirs  and  assigns,  and  that  the  annual 
expense  of  maintaining  the  said  lighthouse 
had  far  exceeded  the  duties  received,  and 
that  it  was  judged  absolutely  necessary 
that  the  said  lighthouse  should  be  kept  up 
and  preserved  after  the  said  term  of  six^ 
years,  it  was  enacted  that  the  powers  and 
duties  gpranted  by  the  letters  patent  should 
have  continuance  after  the  said  term  of 
sixty  years  for  ever,  and  should  be  ftdly 
and  absolutely  vested  in  Sutton  Morgan, 
his  heirs  and  assigns.  The  act  then  pro- 
vided for  an  increased  rate  of  tolls  and  for 
the  means  of  enforcing  pa3nnent  of  the 
same ;  and  that  Sutton  Morgan,  his  heirs 
and  assigns,  should  be  discharged  from  the 
quit  rent  of  5/.,  payable  to  the  Crown.  In 
1810,  by  a  deed  of  arrangement  between 
Morgan  Jones,  who  was  then  entitled  to 
the  lighthouse  dues,  and  one  Floyer,  the 
heir-at-law  of  William  Robbinson  (the 
lessor)  it  was  agreed  that  two-thirds  of  the 
lighthouse  dues  and  the  entirety  of  the 
property  in  the  island  of  Skerries  should 
belong  to  Morgan  Jones,  and  the  re* 
maining  one-third  of  the  dues  should  belong 
to  Floyer.  In  1837,  Morgan  Jones  the 
yoimger,  being  entitled  to  two  third  shares 
of  the  lighthouse  dues,  by  his  will  dated 
in  that  year  gave  the  same  to  trustees 
upon  certain  trusts,  and  died  in  1840. 
After  his  death  the  rock  and  lighthouse 
dues  were  purchased  by  the  corporation  of 
the  Trinity  House,  under  the  powers  Of 
their  act  (6  &  7  Will.  4.  c.  79),  and  the 
compensation  for  the  whole  was  assessed 
at  444,981/.  12*.  2d,  The  Trinity  House, 
after  making  certain  deductions  in  respect 
of  sums  charged  upon  the  premises,  paid 
255,656/.  Is.  6c/.  into  the  Bank  of  England 
in  respect  of  the  two-thirds  belonging  to 
the  testator. 

This  was  an  information  by  the  Attorney 
Greneral  against  the  parties  entitled  to  the 
money,  insisting  that  the  subject-matter  in 
respect  of  which  the  compensation  was 
paid,  namely,  the  lighthouse  dues,  formed 
part  of  the  personal  estate  of  the  testator, 
and  was  liable  to  probate  and  legacy  duty. 

The  Solicitor  General  and  Mr,  Maule, 
in  support  of  the  information. — A  subject 
cannot  erect    a   lighthouse    without    the 
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Hoence  of  the  Crown,  for  the  King  has  a 
prerogative  in  lighthouses,  and  he  may 
erect  them  in  the  soil  of  a  subject  without 
the  subject's  consent — Bac.  Abr,  tit.  '  Pre* 
xogative/  (B,)  6,  3  Inst.  204,  4  Inst.  148. 
A  suit  for  the  profits  of  the  beaconage  of  a 
vock  in  the  sea  may  be  in  the  Court  of 
Admiralty,  though  the  rock  be  the  freehold 
Mnd  inheritance  of  another ;  for  the  profits 
of  beaconage  belong  to  the  Admiralty — 
Crosse  v.  Diffgs  (1).     The  right  to  duties 
In   respect  of  a  Hghthouse  are  therefore 
Independent  of  the  right  to  the  soil  on 
"which  the  lighthouse  is  erected ;  and  this 
^tistinguishes  them  from  tolls  payable  to 
Ae  lord  of  a  manor  in  respect  of  a  ferry  or 
snarket  within  the  manor ;  for  the  right  to 
auch  tolls  are  incident  to  the  manor — Gibs 
^▼.  Osbaston  (2).     Lighthouse  dues  are  not 
liable  to  be  rated  for  the  relief  of  the  poor 
ms  not  being  in  the  nature  of  real  estate ; 
and  the  officer  collecting  such  dues  is  the 
servant  of  the  Crown,  and  receives  such 
Jees  by  virtue  of  his   office,  and  not  in 
^aespect  of  the  land — 2  Bott*s  Poor  Law, 
3)p.  114,  115,  8rd  edit.,  The  King  v.  the 
Jnhabitants  of  Tffnemouth  (S),  The  King  y. 
Coke  (4).     These  authorities  are  in  favour 
«f  the  liability  to  legacy  duty ;  and  the 
<mly  authority  to  the  contrary  is  the  case 
^  Ex  parte  EUison  (5),  which  was  a  deci- 
sion upon  the  construction  of  the  6  &  7 
l¥ill.  4.  c.  79.     A  grant  of  such  tolls  to  a 
^inan  and  his  heirs  will  merely  create  a  fee 
mmple  personal — 1  Inst,  fol.  2,   The  Earl 
<tf  Stafford  v.  Buckley  (6).     These   dues 
would  be  assets  for  the  payment  of  debts, 
and  therefore  liable  both  to  probate  and 
legacy  duty. 

The  following  decisions  on  the  Mortmain 
Acts  were  also  cited — 

Negus  v.  Coulter^  1  Amb.  867. 
Howse  V.  Chapman^  4  Ves.  542. 
Knapp  V.  Williams,  Ibid.  430,  n. 
Thompson  v.  HMmpson,  1  Coll.  381  ; 

8.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 

455. 


(1)  1  Sid.  158. 

(2)  2  Keh.  U#. 

(3)  12  £Mt,T6. 

(4)  5  B.  &  C.  797 ;  8.  c.  5  Law  J.  Rep.  M.C.  8. 

(5)  2  Yon.  &  C.  528 ;  8.  c.  7  Law  J.  Rep.  (m.s.) 
Ex.  Eq.  49. 

•  (6)  2Vci.»en.  170. 


Sparling  v.  Parker,  9  Beav.  450 ;  s.  c, 
16  Law  J.  Rep.  (n.s.)  Chanc.  57. 

Hilton  V.  Girattdy  9  Beav.  459,  n. ; 
s.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 
285. 

Mr,  Watson,  Mr.  Wood,  and  Mr.  Pitman, 
for  the  defendant. — Neither  probate  nor 
legacy  duty  is  payable  on  the  sum  in  court, 
for  the  tolls  are  payable  in  respect  of 
the  franchise,  an  incorporeal  hereditament 
savouring  of  the  realty.  It  is  ^rther  a 
franchise  to  be  exercised  in  a  particular 
place.  In  The  King  v.  Coke,  lAr.  Justice 
Holroyd  put  the  matter  in  a  true  light ;  for 
the  privilege  granted  is  not  an  office,  but  a 
franchise — Co.  Litt.  20  a,  2  Black.  Com.  C,  8, 
Buckeridge  v.  Ingram  (7).  The  case  of  a 
market  or  fair  is  strictly  analogous  to  the 
present :  for  the  franchise  may  be  held  by 
one  person,  and  the  land  on  which  the  fair 
is  held  may  belong  to  another ;  and  in  the 
case  of  a  grant  of  a  £edr  to  be  held  on  land 
of  Borough  English  tenure,  the  franchise 
will  pass  to  the  heir  at  common  law, 
and  the  land  to  the  heir  in  Borough  Eng- 
lish— Heddey  v.  Welhouse  (8),  Curtven  v. 
Salkeld{9),  Dixon  v.  Robinson  (W),  The 
Mayor  of  Northampton  v.  Ward  (11). 
Further,  these  tolb  will  pass  by  fine  — 
5  Cruisers  Digest,  133.  With  respect  to 
the  statute  43  Eliz.  c.  2,  poor-rates  are  to 
be  levied  on  lands  occupied  within  the 
parish,  and  tolls  per  se  are  held  not  to  be 
rateable,  the  defendants  not  residing  within 
the  parish — The  King  v.  Rebow  (12),  The 
King  v.  the  Inhabitants  of  Tynemouth, 
But  the  fund  is  partly  composed  of  the 
value  of  the  land  and  psurtly  of  the  franchise 
of  the  tolls.  How  are  the  respective  values 
to  be  distinguished  ?  Radbum  v.  Jervis  (13), 
Aubin  V.  Daly  (14),  and  The  Earl  of  Stafford 
V.  Buckley  are  all  cases  of  personal  estate 
though  made  descendible  to  the  heir-at- 
law —  Williams  on  Executors,  522.  If  the 
property  passes  to  the  heirs,  the  Ordinary 
would  have  no  jurisdiction.     If  the  tolls 
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7)  2  Yes.  jun.  652. 

8)  Moore,  474. 

(9)  8  East,  588. 

(10)  3  Mod.  108. 

(11)  1  WiU.  107. 

(12)  Cited  in  Cowp.  583. 

(13)  3  Beav.  461. 

(14)  4  B.  &  Aid.  59. 
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are  not  liable  to  legacy  duty,  then,  H  for^ 
tioriy  they  will  not  be  liable  to  probate  duty. 
The  55  Geo.  3.  c.  184.  is  in  the  nature  of 
a  penal  statute,  and  must  be  construed 
strictly  in  favour  of  the  subject. 
The  Solicitor  General  replied. 

Dec.  15. — The  Lord  Chancellor.— 
The  point  which  the  Court  is  called  upon  to 
decide  in  this  case  is,  whether  the  profits 
arising  from  the  tolls  received  under  a  grant 
of  a  Hght-house  are  to  be  considered  as 
personal  estate  or  as  real  estate.  The 
question  whether  they  are  liable  to  legacy 
duty  depends  on  whether  the  property  is 
to  be  considered  in  its  character  or  nature  as 
realty  or  as  personalty.  There  is  no  great 
doubt  or  difficulty  as  to  the  principle :  the 
question  is  as  to  the  application  of  it  to 
tiie  particular  facts  of  the  present  case; 
because  there  are  so  many  instances  in 
which  extraordinary  profits  incident  to  the 
enjoyment  of  lands  are  considered  as  part 
of  the  land,  and  therefore  realty,  that  the 
question  depends  altogether  upon  the  con- 
nexion which  these  profits  bear  to  the  land 
itself.  If  the  matter  be  an  addition  or 
accretion  to  the  profit  of  the  land,  no  doubt 
it  goes  with  the  land.  If,  on  the  other 
hand,  as  is  contended  for  on  the  part  of 
the  Crown,  it  is  a  mere  personal  licence, — 
a  personal  franchise  and  liberty  granted 
by  the  Crown  to  the  individual,  though 
necessarily  requiring  some  connexion  with 
the  land,  in  order  to  produce  the  light  for 
which  the  toll  is  payable, — ^then  it  is  said 
that  it  must  be  considered  as  a  mere  per- 
sonal benefit,  and,  of  course,  as  such  it 
would  be  personalty,  although  the  estate 
in  that  personalty  be  limited  to  heirs ;  it 
would  be  a  fee  simple  personal  as  Lord 
Coke  describes  it.  When  I  come  to  observe 
on  the  language  of  some  of  the  Judges  in 
the  cases  which  have  been  referred  to,  it  is 
most  important  to  bear  in  mind  the  pro- 
visions of  the  grant,  and  of  the  act  of  par- 
liament. The  present  title  is  under  an 
act  of  parliament,  and  that  act  refers  to  a 
previous  grant;  and  therefore  the  re- 
lationship between  these  profits,  and  the 
lighthouse  itself  depends,  m  a  great 
degree,  on  that  grant.  And  it  appears 
that,  in  former  times,  an  individual,  having 
a  term  in  an  island  on  the  coast,  obtained  a 
grant  of  a  lighthouse  to  be  erected  upon 


that  island ;  and  the  grant,  which  is  recited 
in  the  act,  states  that  the  party  at  that  time 
entitled  to  the  term  in  the  rock  or  island 
called  Skerries  '*  was  willing,  at  his  own 
expense  and  charge,  to  erect  and  build, 
and  to  support  and  maintain,  a  lighthouse 
or  beacon  thereon,  as  aforesaid.*'  Then  it 
proceeds  to  gprant  to  the  party  so  entitled 
to  this  rock  or  island  "  all  that  the  free 
liberty,  licence,  power  and  authority  of 
erecting,  supporting  and  maintaining  a 
lighthouse  or  lighthouses,  beacon  or  bea- 
cons, with  lights  to  be  continually  burn- 
ing tiierein  in  the  night  season  upon  the 
said  island  or  rock,"  for  the  term  of  sixty 
years.  It  then  provides,  that  in  case 
Trench  (who  was  the  party  to  whom  it  was 
granted)  "  shall  not,  within  the  space  of 
five  years  next  ensuing  after  the  date  of 
these  our  letters  patent,  erect  and  build, 
or  cause  to  be  erected  and  built,  the  said 
lighthouse  or  lighthouses,  or  shall  at  any 
time  afterwards  during  the  said  term  suffer 
the  same  to  run  to  ruin  and  decay,  or  shall 
not  keep  and  maintain  a  light  or  lights 
continually  burning  therein  in  the  night 
season  for  the  benefit  of  shipping,  accord- 
ing to  the  true  intent  and  meaning  of  these 
presents,  then  and  in  such  case  this  our 
present  grant  shall  be  void  and  of  no 
effect."  This  is  the  grant.  The  act  of 
parliament  was  passed  before  the  expiration 
of  the  term  of  sixty  years  already  men- 
tioned, but  provides  for  what  should  take 
place  after  die  expiration  of  that  term.  It 
recites  the  grant,  and  that  W.  Trench, 
pursuant  to  the  power  given  him,  did 
actually  erect  and  build  a  lighthouse  on 
the  rock  or  island,  and  that  the  lighthouse 
had  been  and  was  of  constant  use  and 
benefit.  It  then  recites  that  W,  Trench 
had  charged  the  property  in  the  lighthouse 
with  certain  debts  ;  then,  after  stating  the 
title,  the  recital  is  in  effect  as  follows,  vix. 
that  Sutton  Morgan  was  then  in  possession 
of  the  said  lighthouse ;  that  the  expense 
of  maintaining  the  same  had  amounted  to 
much  more  than  the  duties  annually  col- 
lected; that  W.  Trench,  during  his  life- 
time, supported  and  maintained  the  light- 
house almost  to  the  utter  imn  of  himself 
and  family  ;  that  Morgan  had,  since  he 
had  possession  thereof,  maintained  and 
supported  the  same  as  far  as  in  him  lay, 
and  had  borrowed  sums  of  money  over 
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and    above  the    money  arising    by    the 
duties    granted    by    the    letters    patent, 
but  was  no  longer  able   to   support  the 
same ;  and  the  lighthouse  (though  of  very 
great  use  and  benefit  to  the  public)  must 
Inevitably  fidl  to  ruin  and  decay  unless 
the  duties  were  extended  ;  that  the  equit- 
able right  to  the  letters  patent  and  to  the 
li^thouse   was   vested,  as  aforesaid,    in 
Ikfiorgan,  his  heirs  and  assigns ;  that  it  was 
judged  absolutely  necessary  that  the  light- 
bouae  should  be  preserved  and  kept  up 
fiom  and  after  the  term  of  sixty  years ; 
.and  in  consideration  of  the  great  expense 
^IVench  was  at  in  building  the  same,  it  was 
^Jiought  just  and  reasonable  that  Morgan, 
^lis  heirs  and  assigns,  should  for  ever  have 
'^he    keeping  up  and  supporting  of  the 
lighthouse,  which  could  not  be  otherwise 
effected  but  by  the  aid  of   parliament. 
^Then,   in   order  to    enable   Morgan,   his 
lieirs  and  assigns,  to  maintain  and  keep 
^^he    lighthouse    in   sufficient  repair,   and 
'Uie    lights    therein    continually    burning 
^n  the  night  season,  and  also  to  pay  the 
^ebts  charged  upon  it,  it  enacts,  *'  that  all 
^xad  every  the  powers,  liberties,  privileges, 
^authorities,  and  duties  granted  in  and  by 
^%he  said  letters  patent,  and  the  said  light- 
ouse,  and  all  other  rights,  members,  and 
ppurtenances  therewith  occupied  and  en- 
oyedy  shall  be  and  are  hereby  declared  to 
firm,  valid,  and  effectual  to  all  intents 
maid  purposes  whatsoever,  and  the  same  are 
shidl  be  valid  and  have  continuance 
and  after  the  expiration  of  the  said 
of  sixty  years  (thereby  granted  to  the 
^udd  William  Trench,  his  executors,  admi- 
^^ustrators  and  assigns),  for  ever;  subject 
^Nevertheless,  to  the  proviso  as  to  the  main- 
^Itaining  of  the  said  lighthouse  in  the  letters 
^J>atent  contained,  and  to  the  trusts  herein- 
m&er  mentioned,  and  shall  be  fully  and  ab- 
solutely vested  in  the  said  Sutton  Morgan, 
liis  heirs  and  assigns."     By  a  subsequent 
clause,  Sutton  Morgan,  his  heirs  and  assigns, 
^from  and  after  the  24th  of  June  1730,  are 
authorized  to  receive  the  tolls  upon  the 
ships  passing  the  lighthouse.     Then  there 
are  other  provisions  regulating  the  amount 
of  tolls  ;  and  then  comes  the  following  pro- 
vision :  *'  And  it  is  hereby  further  enacted 
and  declared,  that  the  said  lighthouse  is 
hereby  vested  in  the  said  Sutton  Morgan, 
his  heirs  and  assigns,  to  the  intent  and 


purpose  that  he,  the  said  Sutton  Morgan, 
his  heirs  and  assigns,  shall,  from  time  to 
time,  keep  and  maintain  the  said  lighthouse 
in  good  and  sufficient  repair,  and  shall  in 
the  night  season  maintain  a  proper  fire 
therein,  so  as  the  trade  and  navigation  in 
that  channel  may  be  effectually  preserved." 
The  result  therefore  is,  that  with  those  ad- 
ditional provisions,  the  act  adopts  all  the 
provisions  in  the  letters  patent,  and  con- 
tinues them,  after  the  expiration  of  the  sixty 
years,  for  ever  in  the  grantee  and  his  heirs : 
not  the  franchise — the  privilege  only, — 
but  the  lighthouse  itself,  with  the  right  and 
duty  of  keeping  a  light  burning  therein. 

The  question  then  is,  the  house  itself  being 
clearly  real  property  (and  about  that  there 
is  no  contest),  whether  the  privilege  of  re- 
ceiving tolls,  on  condition  of  keeping  up 
the  light,  is  an  incident  or  addition  to  the 
income  or  profit  arising  from  the  house ;  or 
whether  it  is  a  totally  distinct  and  inde- 
pendent personal  franchise,  which  in  that 
case  would  be  personalty,  and  not  realty. 
First  of  all,  if  that  be  personalty,  although 
it  be  limited  to  heirs,  it  may  still  continue 
personalty.  We  must  look  to  the  autho- 
rities which  draw  the  distinction  where  the 
two  interests  of  realty  and  personalty  seem 
rather  to  merge  one  into  the  other.  For 
instance,  a  personal  annuity  granted  to  a 
man  and  his  heirs,  where  the  heir  of  realty 
is  the  party  to  whom  the  limitation  is  made, 
seems  to  look  towards  realty.  It  is  how- 
ever considered  not  as  realty,  but  as  per- 
sonalty. But  the  reason  assigned,  when 
that  question  has  arisen  in  former  times,  is, 
that  it  has  nothing  to  do  with  land ;  it  is 
made  inheritable  as  land  is  inheritable ;  but 
it  has  nothing  to  do  with  land ;  and  if  it 
has  anything  to  do  with  land,  the  reason 
assigned  why  it  is  considered  as  personalty 
and  not  realty,  fails.  If  it  has,  in  this  par- 
ticular case  in  question,  nothing  to  do  with 
land,  or  as  Lord  Thurlow  expresses  it  in 
Lady  Holdemesae  v.  Lord  Carmarthen  (15), 
"  does  not  savour  of  lands,"  then  it  is  mere 
personalty. 

Such  is  the  nature  of  the  grant,  for  it  is 
a  grant  in  terms.  Although  the  title  is  not 
derived  from  the  Crown  to  the  island  itself, 
yet  the  act  of  parliament  vests  the  island 
in  the  individual  with  the  duty  of  erecting 

(15)  I  Bro.  C.C.3d2. 
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a  lig^tboiue  there,  and  keeping  the  Hght 
btmung;  and  the  privilege,  in  consideration 
of  the  benefit  derived  to  navigation  from 
■ach  a  light  being  kept  burning,  is  that  of 
receiving  certain  tolls  from  vessels  that  pass 
by.  Now,  in  this  case,  the  title  to  the 
profit  depends  upon  the  title  and  user  of 
the  house.  The  title  and  user  of  the  house 
confer  the  right  to  the  profits.  This  is  a 
very  common  thing.  All  extraordinary 
profits  incident  to  and  dependent  upon  a 
title  and  user  of  land  are  part  of  it :  such, 
lor  instance,  as  a  soke-mill.  In  that  case 
there  is  land :  the  mill  is  real  property,  it 
is  so  by  custom.  The  only  distinction  will 
be  found  to  be  between  custom  in  one  case 
and  a  royal  grant  in  the  other.  By  custom 
this  piece  of  landed  property  has  certain 
duties  imposed  on  it ;  that  is  to  say,  the 
owner  of  a  soke-mill  is  bound  to  keep  it  in 
a  proper  state  to  grind  the  com  of  those 
who  are  within  the  sphere  of  the  custom ; 
but  in  consideration  of  the  performance  of 
that  duty,  it  has  the  privilege  of  mono- 
poly, and  of  preventing  others  from 
interfering  with  that  right ;  and  therefore 
it  has  a  duty  imposed  by  custom,  which 
of  course  originates  in  some  contract. 
But  the  result  is,  that  in  law  it  has  a 
duty  imposed  on  it  for  the  benefit  of  the 
public,  with  respect  to  which  the  public 
are  subject  to  certain  liabilities,  in  order 
to  remunerate  the  parties  by  whom  that 
duty  is  performed.  The  mill  itself  is 
probably  of  very  little  value,  compared 
with  the  value  that  attaches  to  it  by  reason 
of  the  existence  of  this  custom  in  its  favour; 
because  it  then  has  the  benefit  of  the  right 
to  receive  all  the  profits  that  arise  from 
grinding  com  within  the  limits  to  which 
that  custom  applies. 

The  same  observation  will  apply  to 
many  other  privileges  and  franchises,  which, 
though  they  touch  the  land,  and  are  con- 
nected with  it,  yet  the  connexion  is  very 
slight,  and  they  are  only  real  property 
because  they  require  the  use  of  land  for 
their  enjo3rment.  As  regards  fairs  and 
markets  ;  no  doubt,  generally  speaking, 
markets  are  connected  with  manors,  but 
not  necessarily  or  inseparably  so.  The 
right  to  the  franchise  may  exist  without 
it.  A  party  has  a  right  of  market  within 
certain  limits  ;  and  so  little  connected  is 
that  right  with  the  actual  enjoyment  of  a 


particular  spot  of  land,  that,  withm  the 
limits  of  the  franchise,  the  party  may 
move  his  market.  Whether  he  can  get 
leave  from  the  proprietor  of  the  soil  is  quite 
a  distinct  matter.  There  is  the  privilege 
which  he  derives  from  the  Crown ;  within 
the  limits  which  the  Crown  has  prescribed 
to  him  he  may  hold  that  market  when 
and  where  he  can.  There  is  no  doubt  a 
market  cannot  be  enjoyed,  the  public  can- 
not have  the  benefit  of  it,  and  the  owners 
cannot  have  the  profits  of  it,  unless  with 
the  use  and  occupation  of  certain  land; 
but  that  is  the  only  connexion  that  the 
right  of  market  has  with  the  land.  The 
passage  from  Coke  Littleton^  20  a,  which  was 
referred  to  in  the  course  of  the  argument, 
draws  the  distinction  and  gives  some  in« 
stances,  and  it  appears  that  the  slightest 
possible  connexion  with  land  is  sufilcient 
to  invest  the  franchise  with  the  benefit 
and  character  of  realty.  He  assigns  that 
as  a  reason  why  peerages  are  descendible, 
and  are  considered  as  real  property  merely 
firom  the  circumstance  of  a  place  being 
named,  though  the  party  to  whom  the  dig« 
nity  is  granted  has  no  connexion  whatever 
with,  and  no  profit  or  interest  in  the  land 
itself.  This  might  appear  to  be  very  plain, 
and  to  leave  no  doubt  whatever  that  this 
ought  to  be  considered  as  an  incident  to 
the  land,  and,  therefore,  partaking  of  the 
character  of  the  land ;  and  I  can  see  no- 
thing to  raise  a  doubt.  But  certain  cases 
have  been  cited  in  which  this  matter  has 
been  discussed  and  commented  on  by  very 
learned  Judges.  I  mean  those  cases  in 
which  the  question  has  arisen  whether 
property  of  this  description  is  rateable. 
But,  so  far  as  I  have  been  able  to  under- 
stand those  cases,  the  question  has  been, 
not  whether  the  subject-matter  was  rate- 
able at  aU,  but  whether  it  was  rateable 
within  the  parish  in  which  it  originated, 
in  which  the  building  was  situate  from 
whence  the  light  was  to  proceed. 

The  last  case  that  has  been  referred  to, 
in  which  the  matter  appears  to  have  been 
most  elaborately  considered,  is  that  of  The 
King  v.  Coke ;  but  it  is  to  be  observed 
that  there  the  decision  ultunately  turned 
upon  the  question  whether  the  parish  in 
which  the  lighthouse  stood  was  tbe  parish 
entitled  to  the  benefit  of  the  rate  upon  the 
profits  incident  to  the  enjoyment  of  the 
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rents  of  &e  lighthouse,  namely,  tolls  taken 
firoxn  vessels  not  coming  witMn  the  pre- 
oincts  of  the  parish.     Undoubtedly,  that 
what  the  Judges  decided,  and  that  also 
been  the  subject  determined  in  the  other 
(•    Now  that  being  the  point  on  which 
^bey  so  decided,  if  that  had  been  put  for- 
as  the  only  ground,  it  would  have 
iperseded  all  oUier  considerations,  and  it 
quite  unnecessary  to  consider  what 
vnight  he  the  effect  of  the  profits   being 
x-ateable  or  not,  provided  they  might  have 
enjoyed  within  the  limits  of  the  pa- 
As  they  had  decided  that  they  were 
s^ot  subject  to  the  rate,  because  the  tolls 
Xiad  not  been  received  within  the  parish, 
tihen  the  question  whether  they  were  realty 
^>r  -whether  they  were  personalty,  whatever 
Ysight  be  their  character  in   some   other 
^Morish,  would  not  be  a  matter  at  all  calling 
^br    the  decision   of  the  Court.     I  have 
X coked  through  the  judgment  very  care- 
^illy,    because,    no    doubt,   the    learned 
Judges    who    gave    their    opinion    were 
Judges  peculiarly  entitled  to  have   great 
reight  attributed  to  what  fell  from  them, 
not  likely  to  let  fall  opinions  lightly 
^Vnrmed,  though  not  immediately  amount- 
ing to  a  judicial  decision.     Those  Judges 
"^vere,  Mr.  Justice  Bayley,  Mr.  Justice  Hol- 
^^royd,  and  Mr.  Justice  Littledale.     In  ex- 
^^mining  Mr.  Justice  Bayley's  opinion,  of 
^i^ourae,  I  must  do  so  without  any  reference 
"^o  the  matter  before  him  as  to  the  locality. 
T!Hiere  may  be  some  difficulty  whilst  read- 
^:xig  the  report  of  the  case  in  reconciling 
'^^^ivhat  he  assumes  to  be  facts  with  what  the 
are  reported  to  be  ;  but  for  the  pre- 
purpose,  namely,  of  ascertaining  what 
^Af r.  Justice  Bayley's  view  was  on  the  sub- 
3  «ct  which  I  have  now  to  decide,  I  must 
^ook  to  the  terms  which  he  uses  ;  and  the 
^^uestion  whether  or  not  he  has  accurately 
^Dome  in  mind  how  far  the  facts  of  the 
^^aae  fall  in  with  the  proposition  which  he 
states  would  not  at  all  affect  the  weight  of 
^he  expressions  he  there  uses.     Now  he, 
'throughout,  seems  to  assume,  in  that  par- 
ocular  case  with  which  he  has  to  deal,  that 
%he  right  and  privilege  to  the  franchise  was 
tiotally  distinct  from  the  right  to  the  house ; 
^nd  there  are  many  expressions,  some  of 
^which  I  shall  have  to  refer  to,  in  which  not 
only  is  that  shewn  to  be  his  view,  but  he 
aeems  to  assume  that  if  it  were  otherwise, 


if  the  enjoyment  of  the  privilege  were  di- 
rectly connected  with,  and  proceeding  from 
the  occupation  of  the  premises,  then  the 
rule  would  be  different.  If  that  be  so, 
although  his  decision  was  one  way,  the 
doctrine  on  which  he  proceeded  would 
appear  to  be  very  clearly  the  other;  for 
in  one  passage,  after  alluding  generally 
to  the  benefit  arising  from  the  use  of 
real  property,  he  describes  it  as  the  value 
which  the  land  had  acquired  from  being  so 
used.  He  then  distinguishes  that  general 
proposition  from  the  particular  case  which 
he  had  before  him.  He  then  instances  the 
case  of  the  New  River  Company ;  and  that 
raises  a  question,  certainly,  of  very  great 
nicety,  in  which,  I  think,  it  was  held,  that 
the  profits  arising  from  supplying  water 
by  means  of  the  New  River  Company 
were  rateable,  but  rateable  in  the  place 
where  it  originally  proceeded  from,  the 
place  where  it  was  created.  It  is  a  nice 
distinction  to  say,  that  if  I  send  water  from 
a  particular  place,  so  as  to  acquire  value 
at  a  distant  place,  the  value  so  paid  at  that 
distant  place  is  rateable,  because  it  is  real 
property;  but  if  I  send  light  instead  of 
water,  or  fire  instead  of  water,  it  is  to  be 
subject  to  a  different  rule.  What  is  a  light- 
house ?  It  is  merely  sending  a  stream 
of  light  to  a  distance,  where  it  is  of 
use,  and  where  parties  pay  for  it,  because 
they  derive  benefit  from  it.  If  I  send 
water,  it  is  said  to  be  real  property;  if  I 
send  light,  it  is  not,  according  to  the  argu- 
ment, real  property.  But  Mr.  Justice 
Bayley  distinguishes  it  in  this  way:  he 
says,  the  New  River  Company  case  does 
not  apply,  "  because  the  proprietor  of  the 
lighthouse  in  this  case*'— (this  shews  the 
ground  on  which  he  proceeds,  which  is  all 
I  am  in  search  of)— **is  at  liberty  either  in 
that  house,  or  in  any  other  which  he  may 
think  fit  to  erect  or  to  rent,  to  bum  lamps, 
and  to  produce  a  stream  of  light  which 
shall  be  visible  at  a  considerable  distance 
at  sea.  But  even  if,  by  the  terms  of  the 
letters  patent,  it  were  imperative  on  the 
grantee  to  bum  his  lights  within  this  par- 
ticular lighthouse,  still,  if  the  privilege  is 
not  given  to  him  by  reason  of  his  being 
the  occupier  of  that  house,  it  would  not  be 
appurtenant  to,  but  distinct  from,  the  house 
where  it  was  to  be  exercised ;  and  the 
duties  payable  to  him  in  respect  of  the 
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light  would  be  profits  arising  firom  the  exer- 
cise of  that  privilege,  and  not  from  the 
house  or  land  where  it  happens  to  be  exer- 
cised. The  grantee  would,  in  that  case, 
have  an  exclusive  privilege  of  carrying  on 
in  that  particular  house  (if  I  may  so  ex- 
press myself)  a  particular  description  of 
trade.  But  there  would  be  no  necessary 
connexion  between  the  freehold  interest  in 
that  house  and  the  light  which  is  to  be 
kept  up  in  it.''  The  lights  are  not  of 
necessity  attached  to  the  freehold,  and  if 
they  are  not  attached  to  the  freehold,  it  is 
personal  property.  No  doubt  that  puts 
the  case  very  fairly ;  but  how  far  the  £Eu:t8 
of  that  case  justified  the  distinction  which 
Mr.  Justice  Bayley  took,  it  is  not  my 
business  to  inquire.  But  he  puts  the  pro- 
position as  Mr.  Wood  would  put  it ;  if  the 
light  is  unconnected  with  the  building,  if 
it  is  not  necessarily  connected,  if  the  party 
may  create  the  light  as  he  pleases,  without 
reference  to  the  building,  why  then  it  is 
personalty.  If  the  light  be  not  attached 
to  the  freehold,  it  is  personalty ;  but  if  it 
be  attached  to  the  freehold,  as  in  the  case 
of  the  New  River  Company,  then,  as  Mr. 
Justice  Bayley  says,  it  partakes  of  the 
character  of  that  landed  property  from 
which  it  originates,  therefore  it  is  real 
estate. 

There  is  another  case  which  shews  how 
nice  these  distinctions  are.  In  The  King 
V.  the  Brighton  Oas  Light  and  Coke  Com- 
pany (16)  it  was  held  that  the  profits  from 
the  gas-works  for  the  supply  of  gas  were 
rateable,  because  the  pipes  pass  through 
the  land;  they  were  laid  in  the  land, 
and  being  so  laid  they  were  rateable ; 
and  it  was  held  they  were  rateable  where 
the  gas  was  delivered  and  used.  There 
again  is  a  nice  distinction.  According 
to  the  modem  mode  of  use  (what  it  was 
originally  I  do  not  know),  the  light  is 
produced  by  gas.  If  I  send  a  stream  of 
inflammable  gas  through  a  pipe,  and  ignite 
it  at  the  end,  it  is  real  property.  If  I  send 
a  stream  of  light  from  the  house  where  it 
originates,  according  to  the  argument  used 
in  the  present  case,  it  is  personalty.  It  is 
difiicult  to  draw  the  distinction  between 
the  very  same  article  producing  the  same 
effect,  whether  that  effect  is  produced  in 

(16)  5B.&C.466;  s.c.4LawJ.  Rep.K.B.218. 


one  place  or  another,  except  that  it  may  be 
very  important  when  you  come  to  the 
question  of  rating,  because  the  limits  of 
die  locality  of  a  parish  are  all  important. 
But  when  you  come  to  consider  whether 
it  partakes  of  the  character  of  realty  or 
personalty,  it  seems  to  me  to  be  very  im- 
material whether  the  effect  is  produced  by 
igniting  the  gas  in  one  place  or  igniting  it 
in  another. 

There  are  many  examples  put  in  the 
ai^piment  of  the  case,  5  B,  ^  C.  801,  to 
which  I  have  referred,  but  there  is  one 
which  comes  particularly  near  to  the  pre- 
sent, and  which  is  very  difficult  to  distin- 
guish from  it ;  that  is  the  case  of  a  canteen, 
which  applies  to  every  public  house  re- 
quiring a  licence  to  sell  spirituous  liquors. 
The  house,  no  doubt,  is  of  a  certain  value 
in  itself,  but  it  is  well  known  that  a  house 
prepared  and  built  for  the  purpose  of  a 
public  house  would  be  comparatively  of 
small  value  if  it  had  not  the  licence  of 
selling  spirituous  liquors ;  and  that  licence 
once  obtained  (I  do  not  know  whether  the 
licence  is  transferable  or  not,  but  1  suppose 
it  is  granted  for  that  particular  house),  is 
a  profit  not  connected  with  the  house  at  all. 
It  is  in  a  sense  connected  with  the  house 
as  soon  as  it  is  granted  to  the  party  occn- 
P3ring  the  house,  but  it  is  not  in  its  nature 
connected  with  the  house.  It  is  a  privilege 
derived  under  certain  acts  of  parliament, 
which  prohibit  all  persons  from  selling 
spirituous  liquors  unless  they  are  licensed 
so  to  do ;  but  it  has  nothing  to  do  with  the 
house  in  its  nature.  It  is  a  privilege,  not 
a  royal  privilege,  because  it  emanates  from 
act  of  parliament,  but  it  is  a  privilege  con- 
ferred by  the  licensing  Magistrates  to  a 
party  to  use  that  particular  licence,  for  the 
purpose  of  selling  liquors  in  that  particular 
house.  These  two  things  are  distinct  in 
their  nature ;  one  is  a  mere  personal  licence, 
to  be  exercised,  no  doubt,  with  reference 
to  a  building,  but,  at  the  same  time,  the 
two  things  are  distinct  in  their  nature. 
Nobody  can  doubt  that  when  a  house  has 
derived  an  additional  value  from  a  licence 
being  so  obtained,  the  whole  realty  con- 
sists of  the  value  of  the  house,  increased 
by  the  particular  benefit  arising  from  the 
use  to  which  it  is  to  be  applied,  not  on 
account  of  anything  connected  with  the 
house  originally,   but  by  virtue   of  that 
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licence  wbicli  has  been  granted  by  a  totally 
distinct  authority  and  has  proceeded  from 
a  totally  distinct  channel. 

In  that  case  to  which  I  have  already 
referred,  Mr.  Justice  Littledale  says,  p.  812, 
"  Tolls,  per  ae,  are  not  rateable.  But  in 
some  cases  where  they  arise  from  and  are 
so  far  connected  with  a  house  or  land, 
that  the  land  or  house  which  gives  oc- 
casion to  the  toll  is  made  more  valuable 
in  itself,  that  increased  value,  depending 
xipon  and  being  regulated  by  the  profits 
j>i-oduced  by  the  toll,  is  the  subject  of 
."  So  Uiat,  looking  through  the  opin- 
of  those  learned  Judges,  it  appears  to 
to  be  clear  (whether  they  were  right 
»x-  wrong  is  immaterial)  that  they  con- 
Idered  Sie  question  to  depend  on  this,  viz. 
bether  the  additional  value  attaching  to 
s  enjoyment  of  the  privilege  was  or  was 
XTM-O-t  attached  to  and  connected  with  the 
b^ijulding, — the  real  property, — ^which  real 
csperty  they  said  was  not  at  all  connected 
"^Lthe  privilege  in  the  case  they  were 
xisidering. 

Jn  the  present   case  it  is   immaterial 

^b^ether  those  learned  Judges  were  right 

^     wrong  in  that  supposition  ;    but  when 

^ook  to  this  act  of  parliament,  I  find 

^^  the  privilege  is  granted  in  consider- 

^«n  of   erecting   the   house  originally; 

then  the  act  recites,  that  the  party 

performed  his  condition  by  erecting 

t  house,  and  that  he  had  incurred  great 

«,  and  had  been  put  to  great  expense  in 

^^^ilding  the  house,  which  the  tolls  (as  they 

n  stood)  were  not  sufiicient  to  repay  ; 

when  I  find  that  if  he  did  not  main- 

the  house  (not  some  house,  but  the 

house  which  he  had  so  built), 

"^  merely  for  a  certain  time,  according  to 

^  original  grant,  but  in  perpetuumf  he  was 

forfeit  the  privilege  which  the  letters 

^^t  in  the  first  instance,  and  the  act 

conferred  upon  him,  and  the 

'vilege,  therefore,  was   connected   with 

>  mode  in  which  he  dealt  with  the  house, 

i-t  be  should  not  perform  the  duty  any- 

<re  else  but  in  that  house ;    and  then 

t  the  tolls  are  limited  in  the  same  way, 

in  the  very  same  words  in  which  the 

^  to  the  house  is  enjoyed,  it  seems  to 

impossible  to  say  that  the  profits  arising 

^m  this  benefit  were  not  attached  to,  or, 

the  words  used  by  Mr.  Justice  Bayley 

Niw  SiBixs,  XIX.— Chavc. 


and  Mr.  Justice  Littledale,  in  the  case  to 
which  I  have  referred,  were  not  **  connected 
with"  the  house.  Indeed,  the  case  referred 
to  in  Coke  Littleton^  20,  a,  proves  that  a 
slighter  connexion  with  land  than  that  which 
is  found  in  this  act  of  parliament  gives  to 
grants  from  the  Crown  the  character  of 
realty.  It  has  hardly  ever  been  doubted, 
I  think,  except  in  those  cases  which  have 
been  the  subject  of  argument,  that  such  a 
privilege  attached  to  property  as  that  which 
attaches  to  this  lighthouse  gives  an  ad- 
ditional and  extraordinary  profit,  arising 
from  the  mode  in  which  the  property  is 
employed ;  the  licence  or  authority  to  use 
it  as  a  lighthouse  being  derived  either 
from  royal  authority,  as  in  cases  of  letters 
patent,  or  the  authority  of  an  act  of  parlia- 
ment, as  a  privilege  and  benefit  connected 
and  arising  from  (in  fact)  the  enjoyment 
and  user  of  the  house.  Without  the  house 
the  privilege  cannot  be  enjoyed  at  all. 
The  title  is  to  be  commensurate  with  the 
enjoyment  of  the  house,  and  to  terminate 
if  the  duties  were  not  performed  which  he 
has  undertaken  to  perform. 

It  appears  to  me,  therefore,  according 
to  the  opinions  of  the  learned  Judges  who 
decided  that  case  of  The  King  v.  Cokef 
which  is  the  only  authority  for  the  claim  of 
legacy  duty  on  this  property,  that  the  light- 
house in  question  has  the  toll  so  attached  to 
it  and  dependent  upon  it  that  the  whole  must 
be  considered  as  real  property ;  and,  there- 
fore, not  subject  to  legacy  duty.  That,  of 
course,  will  decide  the  other  question,  as 
to  the  liability  of  the  lighthouse  to  probate 
duty,  which  has  circumstances  connected 
with  it  which,  even  if  I  had  held  a  different 
opinion  touching  the  liability  of  the  light- 
house to  legacy  duty,  would  have  pre- 
vented its  being  subject  to  the  probate 
duty.  My  opinion,  therefore,  that  the 
lighthouse  is  not  liable  to  legacy  duty, 
necessarily  carries  with  it  the  question  as 
to  probate  duty. 


K.  Bruce 
Feb 


:e,V.C.> 
.9.        3 


DINNING  V,  HENDERSON. 


Administration  of  Estate — Income  Ta, 
Interest  on  a  Debt  due  on  a  dishonoured  Bill 
of  Exchange, 

In  the  course  of  the  administration  of  the 
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estate  of  a  testator^  a  debt^  in  respect  of  a 
dishonowred  bill  of  exchange^  and  nine  years* 
interest  on  it,  were  found  to  be  due  from  his 
estate  to  a  creditor.  It  appeared  that  it 
was  the  practice  in  the  Masters*  offices  to 
deduct  income  tax  in  respect  of  the  interest, 
and  the  Court  refused  to  disturb  such  prac- 
Uee, 

A  bill  of  exchange  as  follows — "  Glas- 
gow, 6tli  March  1839.  Six  months  after 
date  pay  to  me  or  my  order,  at  my  count- 
ing house  here,  1,000Z.  per  value  received," 
—was,  on  the  6th  of  March  1839,  drawn 
on  Mr.  Taylor,  and  accepted  by  him. 
Before  the  bill  became  due  Mr.  Taylor 
died,  and  the  bill  was  dishonoured.  The 
bill  came  into  the  hands  of  the  Royal  Bank 
of  Scotland. 

The  present  suit  was  instituted  for  the 
administration  of  the  estate  of  Mr.  Taylor. 

The  Master,  in  his  report  of  debts,  made 
under  the  usual  decree,  found  that  there 
was  due  to  the  cashier  of  the  Royal  Bank 
of  Scotland  interest  on  the  above-men- 
tioned 1,000/.  at  the  rate  of  5/.  per  cent. 
per  annum,  from  the  19th  of  September 
1899  to  the  28th  of  July  1848,  amounting 
to  438/.  15^.  6^.,  less  income  tax, 

A  petition  was  now  presented,  on  the 
part  of  the  Royal  Bank  of  Scotland,  that 
the  Master  might  review  his  report,  on  the 
ground  that  income  tax  ought  not  to  have 
been  deducted  in  the  Master's  office,  and 
that  the  Master  ought  to  have  found  that 
the  whole  of  the  interest  was  due  to  the  bank. 

The  6  ^%  Vict.  c.  35.  s.  102.  provides 
that,  upon  all  annuities,  yearly  interest  of 
money,  or  other  annual  payments,  whether 
such  payments  shall  be  payable  as  a  per- 
sonal debt  or  obligation  by  virtue  of  any 
contract,  or  whedier  the  same  shall  be 
received  and  payable  half-yearly,  or  at  any 
shorter  or  more  distant  periods,  there  shall 
be  charged  for  every  20s,  the  sum  of  "Jd. ; 
and  the  person  liable  to  make  such  annual 
payment  shall  be  authorized  to  deduct 
such  sum. 

Mr*  Lewin,  for  the  petition,  contended 
that  the  Master  had  no  authority  under 
the  5  &  6  Vict.  c.  35.  to  stop  the  income 
tax,  and  that  the  whole  interest  ought  to 
have  been  paid  to  the  banking  company, 
and  that  the  banking  company  were  the 
proper  parties  to  pay  it.     He  cited — 


Holroyd  v.  WyaU,  1   De  G.  &  Sm. 

125;    8.  c.  16  Law  J.  Rep.  (n.s.) 

Chanc.  174 ;  and 
Dawson  v.  Dawson,  11  Jur.  984. 

Mr,  Toller,  for  the  executors,  said  that 
it  was  the  settled  practice  in  all  the  Mas- 
ters* offices  to  make  a  deduction  for  income 
tax  in  such  cases. 

Mr,  Lewin  replied. 

[In  the  course  of  the  argument  his 
Honour  said  he  had  sent  notes  to  Master 
Dowdeswell  and  Master  Farrer,  to  inquire 
as  to  the  practice  in  their  offices,  and  that 
he  had  received  replies  that  in  such  a  case 
income  tax  would  be  deducted.] 

Knight  Bruce,  V.C.  (after  stating  the 
bill  of  exchange). — Before  the  bill  became 
due  Mr. -Taylor  died,  and  the  bill,  when 
due,  was  dishonoured.  A  decree  has  been 
made  for  the  administration  of  Mr.  Taylor's 
assets.  Interest  has  been  claimed  by  the 
holder  of  this  bill  of  exchange  as  a  craditor 
on  this  estate.  In  such  a  state  of  circum- 
stances I  should  have  thought  that,  accord- 
ing to  the  true  construction  of  the  Income 
Tax  Act,  the  interest  would  have  been 
allowed  to  have  been  paid  to  the  claimant 
in  full,  and  the  claimant  himself  left  to 
pay  the  income  tax.  This  act  has  been  in 
operation  seven  years  and  more,  and  I  have 
the  view  of  three  Masters,  Sir  George  Rose 
(from  whose  report  this  is  an  appe^X  ^^* 
Dowdeswell,  and  Mr.  Farrer,  who  say  that 
the  course  in  their  offices  has  been,  and 
is,  to  deduct  the  income-tax  of  7d,  in  the 
pound  from  interest  on  bills  of  exchange 
and  promissory  notes;  and  there  seems 
reason  to  believe,  from  the  statements  of 
counsel  on  both  sides,  that  it  is  the  custom 
of  the  other  Masters.  In  this  state  of  things, 
I  think  that  it  would  be  too  much  for  me 
to  disturb  so  uniform  a  practice.  Therefore, 
without  reference  to  my  own  opinion,  I 
decline  to  disturb  this  course  of  practice. 


V 

Feb 


.C.     \ 
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DEEKS  V,  WALKXa. 


SupplemerUal  Bill — Demurrer — Supple^ 
mental  Matter. 

A  bill  was  filed  by  shareholders  m  m 
company  against  the  directors  for  an  account. 


YOL.XDL] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


216 


One  of  the  directors  having  become  bankrupt, 
€1  smfplementdl  bill  was  filed  against  the 
^fendant,  alleging  that  the  plaintiffs  had 
discovered,  since  the  filing  of  the  original 
i>ill,  that  the  said  director,  before  his  bank- 
-mptcy,  had  paid  or  secured  to  the  defen- 
^tant  the  amount  for  which  he  was  liable  to 
dhe  company : — Held,  upon  demurrer,  that 
^u  the  case  for  relief  existed  prior  to  the 

^jfiling  of  the  original  bill,  and  as  the  plaintiff 
-moould  have  been  entitled  to  that  relief,  if 
entitled  at  aU,  prior  to  the  bankruptcy,  the 
'amode  of  obtaining  it  was  not  by  a  supple- 

-amenial  bill.     Demurrer  allowed. 

This  case  came  on  upon  demurrer  to  a 
«rapplemental  bill  filed  by  George  Decks 
«ind   others,   shareholders   in   a  company 
&i8tituted  and  formed  in  the  year  1 837  for 
^^he  purpose  of  carrying  on  the  business  of 
iMUikers,  under  the  style  and  firm  of  the 
Sorough  of    Marylebone  Bank,    against 
"W.    Bell,   E.    Charleton,   W.  Quilter,   J. 
Xiowe,  and  £.  Walker.      The  original  bill 
"^¥88  filed,  in  December  1842,  against  the 
Son.  Leicester  Stanhope  and  fifteen  other 
defendants,  directors  and  shareholders  of 
'tte   Marylebone   Bank.       The    said    bill 
Alleged  various  acts   of   mismanagement 
•^igainst  the  directors  in    respect  of   the 
^Dfficers  of  the  company,  and  charged  that 
'^he  said  directors  were  personally  liable  to 
^account  for  and  to  make  good  to  the  said 
^M>mpany  all  the  deposit  and  calls  on  the 
^^veral  shares  in  the  said  company  allotted 
^y  them  to  the  several  defendants  to  the 
^said  bin  or  to  any  or  either  of  them.     It 
"^vas  stated  by  the  bill  that  in  August  1841, 
^he  business  of   the   company   was   sus- 
;^ended  and  the  accounts  with   the   cus- 
tomers were  either  closed  or  transferred  to 
^he  London  and  Westminster  Bank,  and 
"^he  effects  of  the  company  had  been  dis- 
I(>osed   of;    but    the    defendants   Donald 
^Xd'Lean,  Robert  Lowe,  Edmund  Walker, 
^md  David  Hannay,  as  such  directors,  as 
"%rell  as  some  other  of  the  defendants,  were 
^till  acting  in  the  management  of  the  afiairs 
^f  the  company,  in  getting  in  the  outstand- 
ing  debts.      The    said   bill   prayed   that 
^n   account  might  be  taken  of  all  sums 
deceived  by  the  directors  and  of  all  sums 
properly  expended  by  them,  and  that  the 
directors    might    be   declared    personally 
liable  to  make  good  what  might  be  found 


due  to,  and  the  losses  sustained  by,  the 
company,  and  that  what  should  be  found 
due  firom  the  defendants  might  be  ordered  to 
be  paid  and  applied  for  the  benefit  of  the 
shareholders.  The  supplemental  bill,  after 
setting  forth  the  original  bill,  stated  that 
several  of  the  defendants  had  demurred  to 
the  said  bill,  and  their  demurrers  had  been 
overruled  (1);  that  an  appeal  was  afterwards 
presented  by  the  defendants  against  this 
decision,  which  appeal  still  remained  un- 
determined. That  a  fiat  in  bankruptcy, 
dated  the  30th  of  June  1846,  had  been 
duly  issued  against  the  said  Donald 
M*Lean,  under  which  he  was  declared  a 
bankrupt,  and  the  defendants,  William  Bell, 
Edward  Charleton,  and  William  Quilter, 
had  been  appointed  assignees  of  his  estate. 
That  the  plaintifis  had  discovered,  since 
the  filing  of  their  original  bill,  that  the 
said  D.  McLean,  before  his  bankruptcy, 
in  the  course  of  some  transactions  with  the 
said  defendant,  Edmund  Walker,  paid  or 
secured  to  the  said  defendant,  Edmund 
Walker,  the  amount  which  ought  to  have 
been  paid  to  the  said  company  by  the  said 
Donald  M'Lean  for  the  deposit  and  calls 
upon  two  hundred  shares  and  upwards  in 
the  said  company  which  had  been  taken  by 
or  allotted  to  or  carried  to  the  credit  of  the 
said  Donald  McLean  improperly  and  with- 
out the  payment  of  any  deposit  or  calls  as 
aforesaid,  and  that  the  said  Donald  McLean 
was  induced  so  to  do  upon  the  representa- 
tion that  in  the  opinion  of  Sir  W.W.  Follett, 
upon  a  case  submitted  to  him,  such  pay- 
ment ought  to  be  made  or  security  given  to 
the  said  defendant,  Edmund  Walker.  That 
the  case  so  laid  before  Sir  W.  W.  Follett, 
upon  which  the  said  opinion  was  founded, 
was  not  a  true  statement  of  facts.  That  the 
plaintifis  had  discovered,  since  the  bank- 
ruptcy of  the  said  Donald  MXean,  that 
there  were  accounts  between  the  said 
defendants  Edmund  Walker  and  D.  McLean, 
and  which,  if  produced  and  investigated, 
would  shew  that  the  said  E.  Walker 
treated  and  dealt  with  D.  M'Lean  as  the 
absolute  owner  of  divers  of  the  shares  in 
the  said  company  which  had  been  impro- 
perly placed  in  his  name  or  carried  to  his 
credit,  and  had  received  from  the  said 
D.  M*Lean  money,  or  securities  for  money, 

(1)  18  Law  J.  Rep.  (n.8.)  Chanc  453. 
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in  respect  of  the  deposit  and  calls  payable 
on  such  shares.  The  bill,  therefore,  prayed 
that  the  plaintiffs  might  have  the  full 
benefit  of  the  original  suit  and  proceedings 
against  the  defendants,  Bell,  Charleton 
and  Quilter,  as  they  might  have  had 
against  the  said  D.  M'Lean  in  case 
he  had  not  become  a  bankrupt,  and  that 
the  said  £.  Walker  might  be  treated  as 
answerable  for  the  payment  of  the  deposit 
and  calls  due  in  respect  of  the  aforesaid 
shares,  and  upon  which  the  said  D.  M*Lean 
ought  to  have  paid,  but  did  not  pay  to  the 
said  company  the  deposit  and  calls  due  to 
the  company  in  respect  thereof. 

To  this  supplemental  bill  a  demurrer 
was  put  in  by  Edmund  Walker,  on  the 
ground  that  such  bill  did  not  contain  any 
matter  to  entitle  the  plaintiffs  to  relief  or 
discovery  against  him. 

Mr.  Stuart  and  Mr.  Cole  appeared  for 
the  demurrer,  and  contended  that  the 
transactions  with  respect  to  Mr.  Walker 
having  taken  place  before  Mr.  McLean's 
bankruptcy,  they  might  have  been  intro- 
duced when  the  original  bill  was  filed,  or 
they  might  have  been  stated  by  way  of 
amendment,  but  they  could  not  constitute 
matter  for  a  supplemental  bill. 

Mr.  BetheU  and  Mr.  Glasse  appeared 
in  support  of  the  bill. 

The  Vice  Chancellor. — The  relief 
which  is  asked  on  the  supplemental  bill 
against  Walker  is,  that  he  may  be  treated 
as  answerable  for  the  payment  of  deposit 
and  calls  due  respectively  on  the  shares  on 
which  a  claim  is  made,  but  the  obligation 
of  M*Lean  to  pay  was  an  obligation  which 
necessarily  preceded  his  bankruptcy  ;  and 
if  relief  is  sought  of  anything  preceding 
the  bankruptcy,  it  appears  to  me  that  it 
is  a  relief  to  which  the  plaintiffs  in  the 
original  bill  would  have  been  entitled,  if 
entitled  at  all,  prior  to  the  bankruptcy. 
Therefore,  the  fact  that  the  bankruptcy 
happened  subsequently  to  the  filing  of  the 
original  bill  does  not  shew  of  necessity 
that  the  plaintiffs  became  entitled  to  relief 
by  means  of  the  supplemental  bill  filed 
after  the  bankruptcy  took  place.  As  I 
understand  the  matter,  it  is  stated  that 
there  was  a  case  for  relief  which  existed 
prior  to  the  filing  of  the  original  bill,  and 
consequently  the  mode  of  getting  at  it  is 


not  confined  to  the  supplemental  bill.  The 
demurrer  must  therefore  be  allowed,  with 
costs. 


V 

Feb 


.C.     > 
..  15.  S 


CULLUM  V,  UPTON. 


Infant  Tenant  in  tail  in  remainder  — 
1  Will.  4.  c.  60. 

A  testator  having  contracted  to  grant  a 
building  lease^  died  before  he  had  executed 
the  leascj  and  by  his  will  gave  his  property 
to  four  successive  tenants  for  life  and  to 
each  of  their  first  and  other  sons  in  tail 
male  in  succession.  All  the  tenants  for  life 
were  alive,  but  the  fourth  was  the  only  one 
who  had  a  son,  who  was  an  infant.  The 
Court  directed  the  infant  tenant  in  tail  tn 
remainder  to  join  in  executing  the  lease  which 
the  testator  had  contracted  to  grant,  under 
the  17 th  section  of  1  Will,  4.  c,  60. 

The  bill  sUted  that  in  the  year  1842  the 
Hon.  Fulk  Greville  Howard  was  the  owner 
in  fee  simple  of  a  freehold  estate  at  Kilbum; 
that  in  the  year  1843,  Mr.  Robert  Cant- 
well,  a  surveyor,  and  the  lawfully  autho- 
rized agent  employed  by  the  said  Fulk 
Greville  Howard,  entered  into  two  agree- 
ments with  the  plaintiff  to  let  to  him  two 
pieces  of  land  forming  part  of  the  said 
Kilbum  estate,  at  a  specified  rent,  for  a 
term  of  ninety-nine  years  from  Michaelmas 
1843,  for  the  purpose  of  the  plaintiff's 
erecting  thereon  five  houses,  according  to 
a  certain  plan,  and  that  the  said  agreements 
were  reduced  into  writing,  and  signed  by 
the  said  Robert  Cantwell  and  the  plaintiff; 
that  on  the  faith  of  the  said  agreements  the 
plaintiff  caused  to  be  built  the  said  five 
houses,  and  having  in  all  things  performed 
his  part  of  the  said  agreements,  the  plaintiff 
applied  to  the  solicitor  of  the  said  F.  G. 
Howard  for  leases  of  the  said  houses,  and 
the  drafts  of  such  leases  were  thereupon 
prepared  and  engrossed  for  execution,  and 
only  awaited  the  signature  of  the  said  F. 
G.  Howard,  but  that  he  died  on  the  4th 
of  March  1846,  without  having  executed 
such  leases ;  that  the  said  F.  G.  Howard, 
by  his  will,  dated  the  2nd  of  June  1842, 
gave  and  devised  the  said  Kilbum  estate, 
by  the  description  of  all  the  messuages, 
lands,  tenements,  and  hereditaments  situate 
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at  Kflbom,  to  which  he  was  then  or  might 
thereafter  be  entitled,  or  over  which  he 
then  had  or  might  thereafter  have  any  dis- 
posing power,  to  the  use  of  his  nephew,  the 
Hon.  Arthur  Upton,  and  his  assigns,  dur- 
ing his  life,  without  impeachment  of  waste, 
and  after  the  determination  of  that  estate 
by  any  means  during  his  life,  to  the  use  of 
trustees,  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  Arthur  Upton,  suc- 
cessively in  tail  male,  and  for  default  of 
such  issue,  to  the  use  of  the  testator's 
nephew,  George  Frederick  Upton,  in  like 
manner,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  and  for  default 
of  such  issue  to  the  use  of  Capt.  Charles 
Bagot,  for  life,  with  remainder  to  his  first 
and  other  sons,  in  tail  male,  and  for  default 
of  such  issue  to  the  use  of  Capt.  Henry 
Bagot,  for  life,  with  remainder  to  his  first 
and  other  sons,  in  tail  male,  with  divers 
remainders  over  as  therein  expressed,  and 
with  the  reversion  to  the  testator's  own 
right  heirs  for  ever ;  that  the  testator  left 
the  several  devisees  him  surviving;  that 
the  plaintiff,  during  the  life  of  the  said  F.  G. 
Howard,  duly  paid  to  him  all  rents  which 
from  time  to  time  became  due  under  and  by 
virtue  of  the  said  agreements ;  that  after 
the  decease  of  the  said  testator,  the  said 
Arthur  Upton  entered  into  the  possession 
or  receipt  of  the  rents  and  profits  of  the 
said  Kflbum  estate,  and  the  plaintiff  had 
since  that  time  duly  paid  the  said  Arthur 
Upton  all  rents  which  had  become  due 
under  the  said  agreements ;  that  the  said 
Arthur  Upton  and  George  Frederick  Upton 
were  respectively  unmarried,  and  that  the 
said  Charles  Bagot  married  in  the  year 
1846,  but  had  no  issue,  and  that  the  said 
Henry  Bagot  was  married  and  had  had 
issue  one  son  named  Arthur  Greville  Bagot, 
an  infant,  who  was  the  first  tenant  in  tail 
now  in  existence  entitled  under  the  limit- 
ations aforesaid,  but  whose  estate  might 
be  defeated  by  the  birth  of  male  issue  to 
the  said  Arthur  Upton,  G.  F.  Upton,  and 
Charles  Bagot,  or  any  of  them ;  that  the 
plaintiff  was  advised  that  in  construction 
of  equity  the  said  F.  G.  Howard,  the  tes- 
tator, was,  in  his  lifetime,  and  at  the  time 
of  his  death,  a  trustee  for  the  plaintiff  of 
the  ground  and  premises  in  the  said  agree- 
ments mentioned,  so  far  as  might  be  neces- 


sary for  giving  full  and  legal  effect  to  the 
leases  therein  stipulated  and  agreed  to  be 
granted  to  the  plaintiff,  and  that  the  several 
persons  in  the  will  named  as  devisees  in 
succession  took  their  respective  estates 
and  interests  under  the  said  will  charged 
with  and  subject  to  such  constructive  trust 
as  aforesaid,  and  were  in  like  manner 
trustees  for  the  plaintiff  by  construction  of 
equity  for  the  purposes  aforesaid ;  that  the 
plaintiff  had  applied  to  and  requested  the 
defendants  to  join  and  concur  in  executing 
to  the  plaintiff  leases  of  the  said  premises 
in  conformity  with  the  two  leases  whereof 
drafts  had  been  prepared,  but  the  defen- 
dants respectively  alleged  that  there  were 
doubts  and  legal  difficulties,  and  amongst 
others  the  infancy  of  the  said  Arthur  Gre- 
ville Bagot,  which  prevented  their  com- 
pliance with  the  plaintiff's  request,  and 
that  they  were  unwilling  to  act  in  the  pre- 
mises without  the  direction  and  decree 
of  this  Court.  The  bill  therefore  prayed 
that  the  said  agreements  might  be  specifi- 
cally performed  and  carried  into  execution 
under  the  decree  of  the  Court,  and  that  it 
might  be  declared  that  the  several  defen- 
dants, according  to  their  respective  estates 
and  interests  under  the  wUl  of  the  said 
F.  G.  Howard,  were,  by  virtue  of  the  said 
agreements,  and  by  the  construction  of 
equity,  trustees  of  the  legal  estate  of 'and 
in  the  said  hereditaments  and  premises  for 
the  plaintiff,  for  the  purpose  of  executing 
to  the  plaintiff  leases  of  the  same  premises, 
in  conformity  with  the  drafts  of  leases 
so  settled  and  engrossed  as  therein  men- 
tioned, during  the  lifetime  of  the  said  F.  G. 
Howard;  and  that  the  defendants  might 
be  decreed  to  execute  or  join  in  executing 
proper  leases  to  the  plaintiff  of  the  said 
premises  in  conformity  with  the  said  drafts, 
and  that  all  necessary  directions  might  be 
given  for  that  purpose. 

Mr,  Bethellj  Mr.  Campbell^  and  Mr. 
Jervis  appeared  for  the  different  parties, 
and  submitted  the  question  raised  by  the 
bill  to  the  judgment  of  the  Court,  whether 
the  infant  tenant  in  tail  in  remainder, 
whose  interest  was  liable  to  be  defeated 
by  the  birth  of  a  prior  tenant  in  tail,  could 
be  directed  under  the  statute  1  Will.  4. 
c.  60.  to  join  in  the  execution  of  the  lease 
to  the  plaintiff. 
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The  17th  section  of  the  act  was  referred 

to(l). 

The  Vice  Chancellor. — It  appears  to 
me  that  the  case  now  submitted  is  clearly 
pointed  out  by  the  statute  to  which  I  have 
been  referred.  It  appears  by  my  notes 
that,  in  July  1846,  I  made  a  very  similar 
order.  It  was  the  case  of  an  infant  who 
had  the  legal  estate,  subject  to  a  charge. 
A  decree  was  made  directing  a  sale  to  raise 
300/.,  and  I  held  under  the  6th  and  18th 
sections  that  there  should  be  an  order  for 
an  inmiediate  conveyance  by  the  infant. 
The  vendor  in  the  present  case  is  dead, 
and  has  devised  his  property  in  such  a 
manner  as  that  what  was  contracted  for  in 
his  lifetime  can  be  carried  into  effect  by 
his  devisees ;  and,  therefore,  my  opmion  is, 
that  what  is  required  by  the  lessee  flows 
from  the  very  words  of  the  17th  section. 


K.  Bruce,  V.C.> 

F  b    19         \      ^^^^  ^'  newcomb. 

Evidence — Interest — Parti/  to  the  Suit. 

A  plaintiff  filed  a  hiU^  on  behalf  of  him- 
self and  all  other  the  shareholders  of  a  com" 
pantf,  except  the  defendants^  against  the 
defendants^  alleging  certain  improper  deal- 
ings  hy  them  with  the  funds  of  the  company ^ 
and  praying  relief : — Heldf  that  it  was  not 
competent  for  the  plaintiff  to  examine  a  share- 
holder,  not  a  defendant,  in  support  of  the 
case  made  hy  the  bill. 


(1)  1  Will.  4.  c.  60. 8. 17.  "  And  be  it  further 
enacted,  that  where  any  land  shall  have  been  con- 
tracted to  be  sold  and  the  vendor  or  any  of  the 
vendors  shall  have  departed  this  life,  having  devised 
the  same  in  settlement  so  as  to  be  vested  in  any  per- 
son for  life  or  other  limited  interest,  with  any 
remainder,  limitation  or  gift  over  which  may  not  be 
vested,  or  may  be  vested  in  some  person  from  whom 
a  conveyance  of  the  same  cannot  be  obtained,  or  by 
way  of  executory  devise,  and  a  specific  performance 
of  such  contract,  either  wholly  or  so  far  as  the  same 
remained  to  be  executed,  shall  have  been  decreed 
by  the  Court  of  Chancery,  it  shall  be  lawful  for  the 
Court  by  whom  such  decree  shall  be  made  by  the 
same  or  any  other  decree  or  any  decretal  order,  or 
upon  petition  in  the  cause,  to  direct  any  such 
tenant  for  life,  or  other  person  having  a  limited 
interest,  or  the  first  executory  devisee  thereof,  to 
convey  the  fee  simple  or  other  the  whole  estate 
contracted  to  be  sold  to  the  purchaser,  or  in  such 
manner  as  the  said  Court  shall  think  proper." 


The  bill  in  this  case  was  flled  by  George 
Fyler,  on  behalf  of  himself  and  all  other 
the  shareholders  of  the  Shropshire  Mineral 
Railway  Company,  except  such  of  the 
shareholders  as  were  defendiants,  and  against 
whom  relief  was  prayed.  The  bill  was 
flled  against  the  secretary,  the  under-secre- 
tary,  the  brokers  of  the  company,  certain 
persons  who  had  been  placed  on  the  flnance 
committee  of  the  company,  and  eleven  per- 
sons who  had  been  directors  of  the  com- 
pany ;  and  prayed  for  an  account  of  the 
defalcations  arising  from  certain  alleged 
improper  dealings  with  the  funds  of  the 
company  by  the  defendants,  and  consequent 
relief. 

The  cause  now  came  on  to  be  heard. 

The  plaintiff  had  examined  some  gentle- 
men who,  as  appeared  from  the  statements 
of  the  bill,  were  shareholders  at  the  time 
that  the  bill  was  flled,  but  of  whose  posi- 
tion, in  that  respect,  nothing  further  ap- 
peared. 

Mr.  Russell  and  Mr,  Wickens,  for  the 
plaintiff,  proposed  to  read  the  evidence  of 
one  of  these  gentlemen. 

Mr,  James  Parker^  Mr,  MalinSy  Mr,  R» 
Palmer,  Mr.  Swanston,  Mr.  Selwyn^  Mr, 
Webb,  Mr,  C.  RoupeU,  Mr,  ElUs,  Mr. 
C,  T.  Simpson  and  Mr.  Giffard,  appeared 
for  the  defendants,  and  objected  to  the 
evidence  being  read.  It  has  been  estab- 
lished that  a  defendant  cannot  be  examined 
as  a  witness  by  another  defendant  in  the 
same  interest  —  Monday  v.  Guyer  (1). 
Such  a  case  is  an  exception  to  the  6  &  7 
Vict.  c.  85.  Here  it  is  proposed  to  ex- 
amine a  person  who,  though  not  actiudly 
a  plaintiff,  is  in  the  same  situation  as  a 
plaintiff,  and  in  the  same  interest  with  him. 
The  point  is  decided  by  Monday  v.  Guyer. 

Mr.  Russell  contended  that,  under  the 
words  of  the  act,  the  witness  was  compe- 
tent— Wood  V.  Rowcliffe  (2).  But,  admit- 
ting that  a  person  who  was  a  shareholder 
at  the  time  of  the  examination  was  not 
a  competent  witness,  it  did  not  follow  that 
this  witness  was  to  be  excluded.  He  was 
certainly,  as  appeared  by  the  bill,  a  share- 
holder at  the  time  that  the  bill  was  flled ; 
but  did  it  follow  that  he  was  such  at  the 
time  of  the  examination  ?    He  might  have 

(1)  1  De  Gex  &  Smale,  182  ;  s.  c  16  Law  J.  Rep. 
(n.8.)  Chanc.  246. 

(2)  6  Hare,  183. 
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parted  with  his  shares  between  the  time 
of  the  filing  of  the  bill  and  the  examina- 
tion, and  his  interest,  therefore,  might  not 
have  continued. 

Knight  Bruce,  V.C.  said  that  the  wit- 
ness was  substantially,  though  not  in  form, 
a  plaintiff;  and  that  a  plaintiff,  in  his 
opinion,  could  not  be  examined  on  behalf 
of  another  plaintiff  in  the  same  interest. 
With  reference  to  the  question  of  a  con- 
tinuing interest,  he  thought  that  it  must 
be  presumed  that  the  state  of  things,  al- 
leged in  the  bill  to  be  existing  at  the  date 
of  the  bill,  continued ;  and  that  it  lay  in 
the  party  whose  interest  was  against  such 
presumption  to  shew  the  contrary.  He 
said  he  must  therefore,  with  much  regret, 
reject  the  evidence. 


K.  Bruce 
March 


.  V.C.> 
13.      3 


WILSON  V.  WILSON. 


WiU — Construction — Bequest  of  a  Bust- 
ness — Option  of  taking  a  Legacy  instead  of 
an  Annuity. 

A  tetiator,  who  was  a  publican  carrying 
onwisiness  at  a  leasehold  house  in  G.  Street, 
bequeathed  this  house  to  A,  with  the  busi- 
nesSf  stock  and  outstanding  debts,  condi- 
tumaUyf  upon  his  purchasing  a  certain  an- 
nuity : — Held,  that  A,  in  accepting  the 
bequest,  was  not  to  be  held  to  pay  the  debts 
due  from  the  testator  in  his  business. 

A  testator  made  certain  bequests  to  A. 
and  B,  conditionally  on  their  purchasing  an 
annuity  for  S.  W.  for  her  life,  and  another 
annuity  for  S.  H.  for  her  life,  or  500/.  in 
ntoney  >—Held,  that  S.  If.  had  not  the 
Option  of  taking  the  5001. 

Charles  Wilson  made  his  will  dated  the 
S^6th  of  December  1837,  in  the  following 
Words : — "  To  my  brother,  H.  H.  Wilson,  I 
leave  all  and  every  part  of  ray  lands  and 
l>uildings  at  Peldon,  in  the  county  of  Essex, 
Conditionally  that  he   grants   to   Charles 
t'iffin  a  lease  of  twenty-one  years  at  200/. 
per  year ;  and  further,  that  he  joins  my 
nephew  in  purchasing  the  annuities  here- 
inafter  mentioned.     To    my   nephew   F. 
Wilson,  I  leave  my   leasehold  house    in 
Gracechurch    Street,     with    the    business, 
stock,    and    outstanding  debts;    and    also 


my  freehold  house  at  Stratford  Ghreen, 
conditionally  that  he  joins  my  brother  in 
the  purchase  of  the  following  annuities, 
namely,  100/.  a-year  to  my  wife  S.  A. 
Wilson,  so  long  as  she  live,  and,  if  she 
has  any  child  bom,  such  sum  to  be  con- 
tinued for  its  life,  such  child  to  be  the 
produce  of  our  marriage.  To  my  old 
and  faithful  Sarah  Hanley  25/.  per  year 
during  her  life,  or  500/.  in  money.  To  M. 
Bardsley  the  sum  of  100/.  as  a  legacy* 
My  plate  and  books  I  leave  for  my  wife, 
with  liberty  to  take  as  much  furniture  and 
linen  as  she  may  think  proper,  my  nephew 
F.  Wilson  having  the  remainder.  The 
cash  in  the  house  at  the  time  of  my  decease 
and  my  watches  and  trinkets  are  also  for 
my  wife.  These  arrangements  to  be  made 
as  soon  as  possible  after  payment  of  my 
debts  and  funeral  expenses." 

The  testator  had  carried  on  business  as 
a  publican  at  the  house  in  Gracechurch 
Street  mentioned  in  his  will.  The  suit 
was  instituted  for  the  administration  of  the 
testator's  estate. 

At  the  hearing  of  the  cause,  before 
Knight  Bruce,  V.C,  in  March  1847,  two 
questions  arose  upon  the  will :  firsti 
whether  the  testator's  nephew  F.  Wilson, 
the  legatee  of  the  testator's  stock,  busi- 
ness and  outstanding  debts,  was  liable  to 
pay  the  debts  due  from  the  testator  in  his 
business ;  and  secondly,  whether  the  an- 
nuitant, Sarah  Hanley,  had  the  option  of 
taking  500/.  instead  of  the  annuity.  It 
was  decided  that  the  nephew  was  not 
bound  to  pay  the  debts  due  from  the  tes- 
tator, and  that  Sarah  Hanley  was  not 
entitled  to  the  option.  The  case  is  re- 
ported as  to  the  annuity  in  1  De  Gex  ^ 
Sm.  152. 

The  cause  came  on  for  further  directions, 
and  both  the  above  points  were  again 
raised  and  discussed. 

Mr,  Russell,  Mr.  Glasse,  Mr.  Hargrave, 
and  Mr.  Surrage,  for  different  parties. 

Knight  Bruce,  V.C.  said  that  he 
would  reconsider  both  points.  At  present 
he  remained  of  the  same  opinion  as  when 
the  cause  was  last  heard.  Unless  he  men- 
tioned the  case  in  the  course  of  a  week  he 
must  be  taken  to  be  of  the  same  mind. 

The  case  was  not  mentioned  again. 
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ECCLES  V.  BIRKETT. 


Will  —  Construction  —  Vesting  —  Gift  of 
Income  of  Legacy, 

A  testator  directed  his  trustees,  out  of  his 
estate,  to  pay  to  each  of  his  children,  as  and 
when  they  should  attain  twenty-five  years, 
the  sum  of  d,OOOZ. ;  and  declared  that  it 
should  be  lawful  for  the  trustees  to  apply  all 
or  any  part  of  the  income  of  each  share  of 
his  said  children  for  their  maintenance  and 
benefit,  until  he  or  she  should  attain  twenty^ 
five;  and  also  to  apply  any  part  not  exceed^ 
ing  200/.  for  his  or  her  advancement : — 
Held,  that  the  legacies  vested  absolutely  in 
the  children  at  the  testator's  death, 

Thomas  Eccles,  by  his  will,  dated  the 
17th  of  November  1839,  devised  all  his 
real  and  personal  estate  to  trustees,  upon 
the  usual  trusts  for  conversion  into  money, 
and  directed  them,  out  of  the  monies  thus 
arising,  to  pay  the  annuity  of  150/.  therein 
mentioned.  The  will  then  proceeded  as 
follows: — "And  subject  to  the  said  an- 
nuity of  150/.,  upon  trust,  to  pay  to  each 
of  my  children  who  shall  be  living  at  the 
time  of  my  decease,  or  bom  in  due  time 
afterwards,  except  my  said  sons  Adam  and 
Henry,  as  and  when  they  shall  respectively 
attain  the  age  of  twenty-five  years,  the 
sum  of  3,000/.  absolutely ;  and  I  declare 
and  direct  that  it  shall  be  lawful  for  my 
said  trustees  to  apply  all  or  any  part  of 
the  income  of  each  respective  share  of  my 
said  children  under  my  said  will  for  his  or 
her  maintenance  or  education,  or  otherwise 
for  his  or  her  benefit,  until  he  or  she  shall 
attain  his  or  her  age  of  twenty-five  years, 
as  aforesaid.  And  I  further  direct  and 
declare,  that  it  shall  be  lawful  for  my  said 
trustees  or  trustee,  for  the  time  being,  to 
apply  any  part  of  the  share  of  each  such 
child,  not  exceeding  the  sum  of  200/.,  in 
or  towards  his  or  her  advancement  or  pre- 
ferment in  the  world,  or  otherwise  for  his 
or  her  benefit,  as  my  said  trustees  or  trus- 
tee shall  think  proper," 

This  was  a  suit  for  the  administration 
of  the  estate  of  Thomas  Eccles. 

Some  of  the  children  of  Thomas  Eccles 
having  died  under  the  age  of  twenty-five 
years,  a  question  arose,  whether  the  lega- 
cies given  to  the  children  had  vested  in 


them  at  once  under  the  will,  or  were  con- 
tingent on  their  attaining  their  age  of 
twenty-five  years. 

Mr,  Malins  and  Mr,  Daniel,  for  the 
representatives  of  the  deceased  children. — 
Under  the  will  the  legacies  vested  at  once 
in  the  children  at  the  death  of  the  testator. 
We  admit  that,  under  the  first  clause — **  to 
pay  to  each  as  and  when  they  attain  the 
age  of  twenty-five  years,"  —  if  it  had 
stopped  there,  the  legacies  would  have 
been  contingent.  The  will,  however,  goes 
on  to  give  the  children  the  income  of  the 
legacies,  and  the  effect  of  the  gift  of  the 
income  added  to  the  terms  of  the  previous 
gift  of  the  principal,  is  to  give  the  children 
a  vested  interest — 

Hanson  v.  Graham,  6  Ves.  239. 

In  re  Bartholomew's  Trust,  1  Hall  & 
Twells,  565  ;  s.  c.  1  Mac.  &  G.  354 ; 
ante,  p.  237. 

Mr,  Cooper  and  Mr,  J,  T,  Humphry, 
for  the  residuary  legatees. — The  legacies 
did  not  vest  in  the  children  at  the  death  of 
the  testator.  The  principle  established 
by  Hanson  v.  Graham  may  be  admitted. 
ITiere  is,  however,  a  marked  difference 
between  this  case  and  that  of  HansoH  ▼• 
Graham,  In  Hanson  v.  Graham  the  whole 
of  the  income  was  given  for  the  children. 
Here,  however,  there  is  a  gift  only  of  such 
part  of  what  would  be  the  produce  of  the 
legacy  as  the  trustees  should  think  fit. 
Suppose  the  trustees  should  give  only  a 
part  of  the  income,  the  residue  would  form 
a  part  of  the  general  estate  of  the  testator. 
In  Hanson  v.  Graham  there  was  one  gift 
only,  the  capital  being  severed  firom  the 
general  estate  at  the  death.  Here,  there 
are  two  gifts,  a  gift  of  some  interest  until 
the  child  attains  twenty-five,  and  a  gift  of 
3,000/.  on  his  attaining  twenty-five,  and 
this  sum  was  not  intended  to  be  severed 
from  the  general  estate  until  that  time. 
They  cited — 

Leake  v.  Robinson,  2  Mer.  363,  and 
Taylor  v.  Bacon,  8  Sim.  100. 

Knight  Bruce,  V.C.  said  that  he 
thought  that,  under  the  particular  lan- 
guage of  this  will,  the  legacies  had  vested 
in  the  children  at  the  death  of  the  testator. 
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y  Q       Tthe  hator  and  corporation 
March  1     i     ^'  berwick-upon-tweed  ©. 

(^     MURRAY. 

Aceouni — Bill  for  an  Account — Fiduciary 
Office — Liability  of  Sureties — Parties — 
Evidence  —  Cross-Examination  of  Wit" 
nesses, 

A  bill  was  filed  by  the  corporation  of 
Berwick  against  the  treasurer  of  the  bo- 
rough fund  and  three  persons  who  were  his 
sureties,  for  the  purpose  of  obtaining  an  ac- 
count  of  monies  which  had  been  paid  to  the 
treasurer.  The  defence  of  the  treasurer 
was,  th(U  he  had  been  proceeded  against 
before  the  Magistrates  under  a  clause  in  the 
Corporation  Act,  and  the  plaintiffs*  claims 
could  not  now  be  enforced  by  a  court  of 
equity.  The  defence  of  two  of  the  sureties 
was,  that  the  corporation  by  their  act  were 
only  empowered  to  appoint  a  treasurer  from 
year  to  year,  and  as  he  had  been  continued 
beyond  the  first  year,  without  a  renewal  of 
the  bond  of  the  sureties,  they  were  no  longer 
liable.  The  defence  of  the  third  surety  was, 
that  he  had  given  notice  that  he  would  no 
longer  continue  surety,  and  that,  although  no 
dem  had  been  executed  by  the  corporation  to 
exonerate  him.  It  was  also  contended,  that  the 
sureties  were  not  necessary  parties  to  the  suit. 
The  Court  held,  that  the  treasurer  having 
taken  upon  himself  a  fiduciary  trust,  it  was 
the  duty  of  a  court  of  equity  to  enforce  the 
due  performance  of  it ;  that,  as  the  bond  to 
which  the  sureties  were  parties  contained 
a  clause  extending  their  liability  to  any 
annual  or  other  future  election  of  the  trea- 
surer f  that  liability  still  remained;  and 
that  no  deed  having  been  actually  executed 
to  exonerate  the  third  surety  he  was  also 
Uable, 

It  was  further  held,  that  the  sureties  were 
necessary  parties  to  the  suit. 

The  plaintiff  having  examined  witnesses  on 
particular  points,  the  defendant  is  at  liberty 
to  cross-examine  those  witnesses  upon  any 
other  point  he  thinks  fit. 

This  hill  was  filed  hy  the  mayor,  alder- 
men and  hurgesses  of  the  horough  of  Ber- 
wick-upon-Tweed against  David  Murray, 
the  late  treasiirer  of  the  horough  fund,  and 
ohligor  in  a  certain  hond,  entered  into  hy 
him  at  the  time  of  becoming  such  treasurer, 
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and  William  Murray,  John  Camphell  Ren- 
ton  and  James  Jeffireys  Oswald,  the  sureties 
in  the  said  bond. 

The  hill  stated  that  the  above  corporation 
existed  long  anterior  to  the  Mimicipal 
Corporation  Act,  5  &  6  Will.  4.  c.  76 ;  that 
by  Che  said  act  it  was  provided  {inter  alia) 
(s.  58.)  "  that  the  council  of  every  borough 
should  every  year  appoint  a  fit  person,  not 
being  a  member  of  the  council,  to  he  the 
treasurer  of  the  borough  ;  and  such  other 
ofiScers  as  they  should  think  necessary,  and 
should  take  such  security  for  the  due  ex- 
ecution of  his  office  by  any  such  treasurer 
or  other  officer  as  the  said  council  should 
think  proper,  with  such  salary  as  they 
should  consider  reasonable  ;  and  in  case  of 
a  vacancy  in  his  office,  by  death,  resigna- 
tion, removal,  or  otherwise,  the  council 
might  appoint  another  fit  person  in  his 
place,  (s.  60.)  And  that  every  town  clerk, 
treasurer,  or  other  officer  appointed  by  the 
council  as  aforesaid  should,  at  such  times 
during  the  continuance  of  his  office,  or 
within  three  months  after  its  expiration, 
and  in  such  manner  as  the  council  should 
direct,  deliver  to  the  council  or  to  such 
person  as  they  should  authorize,  a  true 
account  in  writing  of  all  matters  committed 
to  his  charge,  and  of  all  monies  received, 
paid  and  disbursed  by  him,  with  vouchers, 
and  a  list  of  defaulting  parties,  with  the 
amount  due  firom  each  ;  and  that  every 
such  officer  should  pay  all  such  monies 
as  should  remain  due  from  him,  to  the 
treasurer  for  the  time  being,  or  to  such 
person  as  the  council  should  authorize, 
and  in  case  of  refusal  or  wilful  neglect  to 
deliver  such  account,  vouchers,  or  list,  or 
to  make  such  pa3nnent,  or  refusal  or  neglect 
to  deliver,  within  three  days  after  notice 
in  writing  of  not  less  than  three  of  the 
council,  all  books,  papers  and  writings 
relating  to  the  execution  of  the  said  act, 
then  and  in  every  such  case,  upon  com- 
plaint made  by  the  said  council  to  a  Justice 
of  the  Peace  for  the  county  or  district, 
such  Justice  was  empowered  to  issue  his 
warrant  to  bring  such  officer  before  any 
two  Justices,  who  should,  upon  appearance 
or  non-appearance,  determine  the  matter  in 
a  summary  way,  and  might  cause  a  distress 
to  be  levied  upon  the  goods  of  such  officer 
for  the  monies  due,  and  in  case  of  insuffi- 
ciency  of   goods,   or  refusal  and  wilful 
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neglect  to  pay,  and  deliver  lists,  &c.,  they 
should  commit  him  to  gaol,  without  bail, 
for  insufficient  distress,  for  any  time  not 
exceeding  three  calendar  months.  And  it 
was  provided  that  nothing  in  the  said  act 
contained  should  prevent  or  abridge  any 
remedy  by  action  against  any  officer  so 
offending,  or  against  any  surety  for  such 
officer ;  but  that  such  officer  should  not 
be  sued  by  action,  and  also  proceeded 
against  in  a  summary  way. 

The  bill  then  stated  that  by  a  subsequent 
act  so  much  of  the  aforesaid  act  as  related 
to  the  annual  appointment  of  treasurer  was 
repealed,  and  it  was  enacted  that  the  coun- 
cil of  every  borough  should  appoint  a 
treasurer  during  their  pleasure. 

That  on  the  9th  of  June  1840  David 
Murray  was  appointed  land  steward  and 
superintendent  of  works  ;  and  on  the  27th 
of  December  1841  he  was  appointed  trea- 
surer of  the  corporation,  until  the  9th  of 
November  then  next,  if  they  should  so 
long  please,  with  a  salary  of  60/.  per 
annum.  That  a  bond,  dated  the  15th  of 
January  1842,  was  executed  by  David 
Murray,  as  principal,  and  the  other  defen- 
dants, and  one  Johnston,  who  had  since 
died  in  Scotland,  without  having  any  per- 
sonal representatives  in  this  coimtry,  as  his 
sureties ;  whereby  they  bound  themselves 
in  the  sum  of  2,000Z.,  jointly  and  severally, 
to  pay  to  the  town  council,  burgesses,  &c. 
all  such  sums  as  David  Murray  should 
receive  as  treasurer  of  the  borough,  during 
the  whole  time  of  his  continuing  in  the 
said  office,  in  consequence  of  the  said 
election,  or  under  any  annual  or  other 
future  election  of  the  said  council  to  the 
said  office.     That  on  the  9th  of  November 

1842,  and  on  the  same  day  in  the  year 

1843,  David  Murray  was  successively 
elected  treasurer  of  the  borough  during 
the  pleasure  of  the  council,  and  the  usual 
deed-poll  and  power  of  attorney  was  there- 
upon executed  ;  that  the  said  David  Mur- 
ray continued  to  hold  such  office  until 
a  quarterly  meeting  held  on  the  7th  of 
February  1848,  when  it  was  ordered  that 
he  should  cease  to  be  treasurer  and  land 
steward  from  the  24th  of  June  then  next ; 
and  notice  was  given  him  of  such  order ; 
and  on  the  10th  of  May  1848,  Charles 
Richmond  Burnett  was  chosen  treasurer, 
and  upon  that  occasion  another  deed-poll 


was  executed,  whereby  David  Murray  was 
required  to  deliver  an  account  of  his  trea- 
surership,  under  the  act,  to  the  new  trea- 
surer, and  he  was  served  with  a  copy  of 
the  said  deed;  that  David  Murray,  at  a 
meeting  held  on  the  20th  of  June,  delivered 
an  account,  whereby  it  appeared  that  the 
balance  in  his  hands  belonging  to  the  cor- 
poration was  4,289/.,  and  orders  were  made 
for  payment  of  709/.  Is,  6rf.,  leaving  a 
balance  of  3,580/.  9^.  6d.  in  his  hands. 

The  bill  then  stated  that  David  Murray 
refused  to  retire  from  the  treasurership,  and 
did  not,  as  he  ought  to  have  done,  deliver 
his  account,  or  pay  over  the  balance  in  his 
hands  to  the  new  treasurer,  insisting  upon 
the  invalidity  and  irregidarity  of  the  pro- 
ceedings. The  plaintiffs  then  took  counsel's 
opinion,  and  held  another  meeting,  at  which 
a  resolution  was  passed,  that  David  Mur- 
ray should  be  forthwith  removed ;  and  at 
a  further  meeting,  the  election  of  C.  R. 
Burnett  was  again  made,  to  secure  the 
formality  of  the  proceedings.  The  bill  then 
stated  that  David  Murray  met  C.  R.  Bur- 
nett in  pursuance  of  notice,  but  he  neither 
delivered  his  accounts  nor  paid  over  the 
balance,  referring  Burnett  to  his  books  at 
his  own  office,  whither  Burnett  proceeded, 
and  upon  inspection  no  balance  was  found 
to  be  struck,  neither  was  any  payment 
made,  but  David  Murray  positively  refused 
to  deliver  up  the  books.  At  the  next 
quarterly  meeting,  held  in  August,  David 
Murray  was  ordered  within  three  days  to 
deliver  the  accounts  to  Burnett,  but  David 
Murray  again  refused  to  do  so.  It  was 
then  resolved  that  David  Murray  should 
be  summoned  before  two  Justices,  before 
whom  he  attended,  not  being  in  actual 
custody,  and  who,  upon  hearing  the  case, 
dismissed  the  complaint,  on  the  ground 
that  the  60th  section  of  the  Municipal 
Reform  Act  was  highly  penal  in  its  cha- 
racter and  consequences,  and  moreover, 
doubtfully  and  ambiguously  worded.  Ano- 
ther meeting  was  then  held,  and,  under  the 
advice  of  counsel,  a  fresh  demand  and  notice 
were  served  on  David  Murray,  who  was 
also  personally  required  to  account  and 
pay,  and  threatened  with  a  bill  in  equity 
in  case  of  refusal ;  but  he  merely  handed 
a  letter  to  the  town  clerk,  characterizing 
the  proceedings  as  illegal,  and  stating  that 
the  books  were  at  his  office  for  inspection. 
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The  bill  then  stated  that  notice  was  sent 
by  letter  to  the  sureties  of  D.  Murray  of 
the   intention   of  the   corporation   to  file 
their  bill,   and   charged  that   upwards  of 
2,800/.  was  due  from  D.  Murray.     The  bill 
prayed  an  account  against  D.  Murray  as 
treasurer,  and  that  the  balance  due  from 
him  when  ascertained  might  be  ordered  to 
be  paid  by  him  to  the  present  treasurer, 
with  the  costs  of  the  suit ;  and   that,   to 
the  extent  of  2,000/.,  the  three  siu-eties 
might  be  declared  jointly  and  severally 
liable  to  make  good  what  should  be  found 
due  from  D.  Murray,  with  the  costs  of  the 
suit ;  and,  to  the  extent  of  2,000/.,  ordered 
to  pay  to  the  present  treasurer,  or  such  per- 
son as  the  Court  should  direct,  what,  upon 
taking  such  accounts,  should  be  found  due, 
and  for  the  delivery  of  all  books  and  papers 
by  D.  Murray  connected  with  his  office  of 
treasurer,  and  for  an  injunction  to  restrain 
his  interference  in  the  corporation  afiairs. 
D.  Murray  put  in  his  answer,  calling  in 
question  his  own  dismissal  and  the  appoint- 
ment of  C.  R.  Burnett  as  treasurer,  but 
admitting  a  balance  of  3,323/.  4s,  4d.  of 
the  corporation  monies  in  his  hands,  and 
stating  that  he  did  not  cease  to  act  as 
treasurer  until   the   29th   of  July   1848. 
The  answer  then  submitted,  that  upon  in- 
spection of  the  books  the  balance  might 
liave   been   easily   struck,   and   denied   a 
:2efusal  to   produce   the    books,    declared 
dgnorance  of  the  proceedings  of  the  meet- 
ings, and  submitted  that  he  must  be  con- 
sidered as  having  been  actually  in  custody 
7>efore  the  Justices,  and  that  therefore  the 
«uit  could  not  be  instituted  against  him. 
The  answer  then  admitted  that  since  July 
1848,  Burnett  had  acted  as  treasurer,  and 
3iad  been  impeded  by  his  detention  of  the 
lx)oks,  but  that  he,  Murray,  was  of  right 
treasurer  of  the  borough,  but  could  not  act 
T)y  reason  of  the  impediments  thrown  in 
^s   way  by  the   plaintifis   and   Burnett. 
Tliis  defendant  submitted,  that  neither  he 
>ior  the  three  other  defendants  as  his  sure- 
ties were  liable  upon  the  bond  after  the 
^th  of  November  1843,  and  that  the  latter 
'were  improperly  made  parties. 

The  sureties,  W.  Murray  and  J.  C.  Ren- 
ton,  also  put  in  their  joint  answer,  making  a 
similar  case  with  D.  Murray  as  to  the  bond 
and  annual  appointment,  and  charging  a 
secret  understanding  between  D.  Murray 


and  the  corporation,  that,  in  consideration 
of  the  smallness  of  his  salary,  he  should 
be  allowed  to  retain  large  balances,  and 
that  they  became  siu-eties  on  the  footing 
of  such  balances  being  paid  into  a  banker's 
to  the  plaintiffs'  account,  which  was 
departed  from  without  their  knowledge. 
It  was  then  submitted  that  the  bond  was 
void,  or,  at  all  events,  a  question  for  a 
court  of  law. 

The  defendant  Oswald,  by  his  separate 
answer,  stated  his  formal  renunciation  of 
the  suretyship,  on  the  13th  of  September 
1847,  whereby  he  submitted  that  he  had 
got  rid  of  aU  liability,  and  likewise  he 
submitted  that  the  bond  became  void  as 
regarded  him. 

On  the  17th  of  November  last  a  motion 
was  made  that  D.  Murray  should  produce 
documents,  which  was  ordered,  and  on  the 
8th  of  February  an  order  was  made,  upon 
motion,  that  the  defendant,  Murray,  should 
forthwith  pay  into  court  the  sum  of  3,323/. 
4*.  4rf.,  being  the  amount  remaining  due 
from  him,  according  to  what  appeared 
upon  the  books  of  the  corporation. 

The  cause  now  came  on  for  hearing. 

Mr,  Bethell  and  Mr,  Craig  appeared 
for  the  plaintiffs,  and  contended  that  the 
Court  of  Chancery  had  power  to  compel 
payment  of  the  money  due  from  the  trea- 
siu-er,  notwithstanding  the  proceedings 
already  taken  before  the  Justices.  That 
nothing  could  oust  the  jurisdiction  of  this 
Court,  except  an  express  provision  to  that 
effect — 

Mayor  of  Lichfield  v.  Simpson j  8  Q.B. 
Rep.  65  ;  s.  c.  15  Law  J.  Rep.  (n.s.) 
Q.B.  78. 
Augero  v.  Keen,  1  Mee.  &  W.  390 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Exch.  233. 

Mr,  J,  Parker  and  Mr,  Shapter  ap- 
peared for  the  principal  defendant,  Murray, 
but  it  was  objected  that  he  could  not  be 
heard,  since  he  was  now  in  contempt  for 
not  having  obeyed  the  order  of  the  Court 
requiring  him  to  pay  the  balance  alleged 
to  be  due  from  him.  Upon  this  point  the 
following  cases  were  cited — 

King  v.   Bryant,  3  Myl.  &  Cr.  191  ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  151. 
Herring  v.  Clobery,  12  Sim.  410;  s.c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  410. 
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Ricketts  V.  Mominffton,  7  Sim.  200. 
Wilson  V.  Bates,  3  Myl.  &  Cr.  197 ; 
8.C.  7  Law  J.  Rep.  (N.8.)Chanc.  131. 

The  yic£  Chancellor  said,  he  remained 
of  the  opinion  he  had  expressed  in  Herring 
V.  Clobery,  and  he  thought  it  was  just  that 
the  defendant  should  he  heard  in  order 
that  he  might  have  an  opportunity  of 
clearing  his  contempt. 

It  was  then  contended  that  by  the  Muni- 
cipal Corporation  Act,  it  was  expressly 
provided  that,  if  an  officer  of  the  corpora- 
tion should  be  proceeded  against  in  the 
summary  manner  pointed  out  by  the  act, 
he  coidd  not  be  made  answerable  by  means 
of  any  other  jurisdiction.  Mr.  Murray 
was  actually  summoned  before  the  Magis- 
trates, and  the  charge  was  dismissed.  The 
following  cases  were  cited  upon  this  point : 
Marshall  v.  Pitman,  9  Bing.  599 ;  s.  c. 

2  Law  J.  Rep.  (n.s.)  M.C.  33. 
Heming  v.  Swinnerton,  2  Ph.  79 ;  s.  c. 
16  Law  J.  Rep.  (n.8«)  Chanc.  90. 

Mr,  RoU  and  Mr.  Lewin,  for  the  first 
two  sureties  in  the  bond,  submitted,  that 
as  the  act  of  parliament,  directing  the 
corporation  to  appoint  a  treasurer,  only 
enabled  them  to  elect  such  officer  for  one 
year,  the  bond  must  be  considered  as 
extending  only  to  that  period,  and  the 
sureties  could  not  be  called  upon  to  make 
good  any  claims  upon  the  treasurer  for 
money  received  after  the  first  year,  when  a 
re-appointment  was  in  fact  made,  which 
necessarily  constituted  a  new  election  and 
a  different  office. 

Mr.  Stuart  and  Mr,  Toller,  for  the  last 
defendant,  contended,  in  addition  to  the 
arguments  used  for  the  first  two  sureties, 
that  he  was  exonerated  in  consequence  of 
his  having  given  notice  to  the  corporation 
that  he  would  no  longer  be  liable  upon 
the  bond.  The  notice  was  formally  given 
to  the  corporation,  and  a  deed  was  pre- 
pared for  the  purpose  of  his  being  removed 
from  the  suretyship ;  but,  although  such 
deed  was  never  actually  executed,  it  was 
contended  that  the  notice  this  defendant 
had  given  was  sufficient  to  release  him 
from  the  liability.  Upon  this  subject  the 
following  cases  were  cited  : — 


Gordon  v.  Calvert,  4  Russ.  581. 
Clarke  v.  Hentg,  3  You.  &  C.  187. 
The  King  v.  Dickenson,  1  Saund.  135,  b. 

The  Vice  Chancellor,  before  hearing 
the  reply  said,  he  did  not  wish  to  hear 
arguments  as  to  whether  the  bill  could 
be  sustained  against  David  Murray,  the 
treasurer,  because  it  appeared  to  him  that 
Murray,  at  all  events,  became  liable.  He 
had  placed  himself  in  a  fiduciary  character 
and  was  therefore  liable  to  account  for 
what  he  had  received,  and  though  the 
statute  had  pointed  out  a  summary  method 
of  proceeding  for  the  recovery  of  monies 
in  his  hands,  yet  it  did  not  take  away  what 
was  established  by  the  law  of  England, 
that  persons  standing  in  a  fiduciary  charac- 
ter should  be  liable  to  account  to  this 
Court ;  and,  notwithstanding  what  took 
place  before  the  Justices,  D.  Murray  stood 
in  such  a  character  as  of  necessity  rendered 
him  liable  to  account. 

Mr,  Bethell,  in  reply,  contended,  that 
where  it  was  necessary  to  sue  the  principal 
obligor  in  a  bond,  it  was  requisite  to  have 
the  sureties  before  the  Court.  Where  the 
principal  was  amenable  to  the  Court,  the 
sureties  were  equally  so,  and  the  rules  of 
equity  required  that  they  should  be  also 
sued;  because,  when  the  accounts  were  taken 
it  might  be  found  that  there  were  not  sufii- 
cient  assets  on  the  part  of  the  principal, 
and  then  the  sureties  would  have  to  con- 
tribute, in  which  case  they  would  have  to 
be  brought  before  the  Court  by  a  supple- 
mental bill,  to  compel  them  to  make  good 
whatever  the  principal  was  unable  to  pay. 
The  arguments  raised  for  the  defendants 
were,  that  the  plaintifis  had  no  power  to 
take  a  bond  for  more  than  one  year's 
account,  and  that  no  further  account 
could  be  taken  against  the  sureties.  Now, 
though  the  act  contemplated  an  annual 
appointment  of  treasurer,  the  legislature 
could  never  have  supposed  that  there 
would  be  a  new  treasurer  every  year,  and 
if  the  former  treasurer  was  competent  to 
be  elected  again,  there  was  nothing  to  pre- 
vent the  corporation  from  taking  a  security 
which  would  last  over  the  year.  Neither 
was  there  anything  to  prevent  the  sureties 
from  giving  a  security,  which  would  ex- 
tend to  the  period  to  which  the  appoint-^ 
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ment   extended.      The    statute   provided 
that  the  corporation  should  be  at  liberty 
to  take  such  security  as  they  should  think 
fit.     It  was,  therefore,  left  to  their  discre- 
tion to  what  extent  the  security  was  to  go. 
It  had  been  contended,  that  as  they  could 
not  elect  a  treasurer  for  more  than  a  year, 
they  could  not  extend  the  security  beyond 
that   period;  but   this   was   answered  by 
saying,  that  as  there  was  nothing  in  the 
act  to  prevent  the  corporation  from  con- 
tinuing the  old  treasurer  from  year  to  year, 
they  could  do  the  same  with  regard  to  the 
T>ond,  and  make   the  security  extend   to 
the  term  at  which  the  office  should  expire. 
It  had  also  been  urged,  that  the  new  ap- 
pointment  constituted  a  new   office,  and 
that  the  liability  would  expire  with  the 
expiration  of  the  old  office.    The  language 
of  the  bond  was  sufficiently  express  upon 
this  point,  since  the  contract  was,  that  the 
sureties  should  be  liable  during  the  whole 
time  that  D.  Murray  should  continue  in 
the  said  office,  in  consequence  of  the  said 
election,  or  under   any   annual   or   other 
future  election  of  the  said  council  to  the 
said  office.     The  authorities  cited  were  all 
cases  in  which  it  was  held  that  a  bond 
given   for  discharging   the   duties   of  an 
annual  office  would  not  be  extended  beyond 
the  year,  without  an  express  provision  to 
that  effect ;  but  here  there  was  an  express 
provision  to  that  effect.     It  was  also  con- 
tended, that  the  suretyship  was  undertaken 
upon  Uie  condition  and  subject  to  the  ex- 
press terms  of  an  order  made  by  the  cor- 
poration, that  the  money  received  by  the 
treasurer  should  be  paid  into  the  county 
bank ;  but  the  facts  were,  that  the  corpo- 
ration had  allowed  the  money  received  by 
the   treasurer  to  be  placed  in  the  bank 
with  an  understanding  that  the  interest 
given  by  the  bank  upon  the  deposits  should 
go  towards  payment  of  the  salary  of  the 
treasurer,  but  this   order  was  afterwards 
annulled,  and  the  treasurer  was   paid   a 
specific  salary.     There  was  nothing  illegal 
in  this  order,  nor  was  it  such  a  change  in 
the  dealings  of  the  council  with  the  treasurer 
as  in  any  manner  to  exonerate  the  sureties. 
The  last  point  raised  was,  that  the  third 
surety  was  exonerated  by  reason  of  his 
having   given   notice  of  his  intention  to 
retire  from  the  suretyship,  but  this  was 
clearly  contrary  to  the  law,  and  no  case 


had  been  cited  in  support  of  such  a  doc- 
trine :  on  the  contrary,  a  surety  could  not 
exonerate  himself  by  any  other  means  than 
by  a  deed  being  executed  to  effect  that 
express  object. 

The  Vice  Chancellor. — The  first  ques- 
tion I  have  disposed  of,  because  it  appeared 
to  me  to  be  quite  absurd  to  say  that  a  party 
who  had  taken  upon  himself  the  office  of 
treasurer,  had  not  also  taken  on  himself  that 
species  of  fiduciary  trust  which  it  is  the 
duty  of  a  court  of  equity  to  enforce ;  that 
was  sufficient,  I  thought,  to  enable  me  to 
make  a  decree  against  him.  Then,  as  to 
the  point  raised  tiiat  it  is  not  necessary  to 
have  the  sureties  before  the  Court,  I  believe 
it  is  the  constant  practice  of  the  Coiirt  in 
making  a  decree  against  the  principal  ob- 
ligor to  have  all  the  sureties  parties  to  the 
cause,  and  you  cannot  prosecute  the  suit 
against  the  principal,  so  as  to  have  an  effec- 
tual decree,  without  having  all  the  sureties 
before  the  Court ;  for  if  the  principal  should 
become  insolvent,  it  would  be  necessary  to 
file  a  new  bill  to  have  the  original  sureties 
made  liable.  There  were  two  points  which 
struck  me  as  being  important  in  the  argu« 
ments  for  the  defence ;  one  was  the  objection 
which  was  raised  as  to  the  case  in  Saunders, 
with  a  view  to  make  the  legal  deduction 
from  that  case  applicable  to  this;  but  it 
appears  to  me  on  looking  at  the  terms  of 
the  bond,  that  it  is  so  framed  as  to  steer 
clear  of  all  those  questions,  because  the 
words  of  the  bond  are,  that  the  parties  bound 
themselves  jointly  and  severally  to  pay  to 
the  town  council,  burgesses,  &c.  all  such 
sums  as  D.  Murray  should  receive  as  trea- 
surer of  the  borough  during  the  whole  time 
of  his  continuing  in  the  said  office,  in  con- 
sequence  of  the  said  election,  or  under  any 
annual  or  other  future  election  of  the  said 
council  to  the  said  office :  then  at  once  the 
analogy  between  the  cases  is  at  an  end.  I 
was  also  struck  with  what  appeared  to  me 
at  first  to  be  something  like  a  fraud,  and  I 
certainly  did  not  perceive  the  state  of  the 
case  so  clearly  at  once  as  to  say  to  myself 
that  there  had  not  been  some  fraud,  but  it 
really  is  the  simplest  case  in  the  world. 
No  doubt  in  law  the  corporation  was  en- 
titled to  make  use  of  the  old  security  until 
they  had  parted  with  it.  If  they  had  actually 
parted  with  it,  and  taken  a  new  security, 
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that  would  in  equity  have  put  an  end  to 
the  old  security,  but  no  such  new  security 
ever  was  taken.  It  appears  there  were  in- 
structions given  for  a  new  bond  to  be  pre- 
pared, but  it  does  not  appear  to  me  that 
there  is  any  evidence  to  shew  that  the  cor- 
poration did  waive  the  right  which  they  had 
by  reason  of  the  original  bond.  My  opinion 
is,  that  nothing  has  been  proved  to  shew 
that  the  corporation  can  be  considered  to 
have  accepted  the  new  bond  in  lieu  of  the 
old.  At  first  I  had  an  impression  raised  in 
my  mind  against  the  fairness  of  the  pro- 
ceeding, but  I  do  not  think  there  is  any 
objection  on  that  ground,  and  I  really  am 
unaware  on  what  ground  I  can  refuse  the 
decree  asked.  The  decree  must,  therefore, 
be  against  all  the  defendants. 

Then,  as  to  costs,  my  notion  is  this,  that 
if  the  plaintiffs  bring  forward  a  case  in 
which  they  do  succeed  at  the  hearing,  that 
primd  facie  is  a  reason  for  giving  the  costs 
up  to  the  hearing,  though  it  may  happen 
that  subsequently  the  defendants  may  be 
relieved.  A  case  of  this  nature  occurred  a 
short  time  ago,  where  a  bill  was  filed  for 
an  accoimt  against  executors,  and  costs 
were  given  to  the  plaintiff  up  to  the  hear- 
ing. Then  it  turned  out  that  the  ex- 
ecutors' accoimts  were  right,  and  the  order 
for  costs  was  reversed. 


courts  of  equity,  the  defendant  might  cross- 
examine  the  plaintiffs*  witnesses  on  any 
points  he  pleased. 


During  the  hearing  of  this  case,  the 
following  question  as  to  admissibility  of 
evidence  arose. 

The  plaintiffs  having  examined  witnesses 
as  to  particular  circumstances,  the  counsel 
for  the  plaintiffs  contended  that  the  defen- 
dant was  not  at  liberty  to  read  the  cross- 
examination  of  those  witnesses  on  any  other 
points  than  those  to  which  the  plaintiffs' 
examination  in  chief  extended.  For  the 
defendant,  it  was  argued,  that  the  practice 
now  pursued  in  the  courts  of  equity  was 
assimilated  to  that  of  the  courts  of  law,  and 
it  was  established  that  when  one  party 
should  examine  a  witness  on  any  points 
whatever,  the  opposite  party  might  cross- 
examine  that  witness  upon  any  other  point 
he  should  think  fit. 


K.  Bruce,  V.C. 
March  14 


':"■} 


WILD  V.  GLADSTONE. 


Practice — Plea — Illegitimacy —  Oath . 

Bequest  to  the  children  of  A.  as  a  class, 
B,  claiming  to  be  a  child  of  A,  filed  a  hill 
for  the  administration  of  the  testator's  estate. 
A  plea  stating  the  illegitimacy  of  the  plain- 
tiff  required  to  be  put  in  upon  oath, 

A  testator  bequeathed  a  share  of  residue 
to  the  children  of  Mr.  Wild  as  a  class. 
The  plaintiff,  claiming  to  be  a  child  of 
Mr.  Wild,  filed  a  bill  against  the  represen- 
tative of  the  testator  for  the  administra- 
tion of  his  estate. 

The  defendant  put  in  a  plea  that  the 
plaintiff  was  illegitimate.  The  plea  was 
not  put  in  upon  oath. 

Mr,  Russell  and  Mr,  Glasse,  for  the 
plea,  contended  that  it  did  not  require  the 
oath  of  the  defendant,  and  read  the  follow- 
ing passage  from  Lord  Redesdale  on 
Pleading  ^  p.  301,  4th  edit. :  ''And  pleas 
in  bar  of  matters  in  pais  must  be  upon 
oath  of  the  defendant;  but  pleas  to  the 
jurisdiction  of  the  Court,  or  in  disability 
of  the  person  of  the  plaintiff  (with  other 
pleas  therein  mentioned),  need  not  be  upon 
oath." 

Mr,  J,  A.  Cooke,  for  the  bill. 

Knight  Bruce,  V.C.  said,  that  he  had  no 
doubt  that  the  plea  ought  to  have  been  put 
in  upon  oath.  The  only  doubt  which  he  had 
was,  whether  the  plea  should  be  overruled  or 
ordered  to  be  taken  off  the  file.  He  might, 
however,  give  leave  that  a  notice  should 
be  given  that  the  plea  should  be  taken  off 
the  file.  This  might  be  avoided  if  the 
defendant  would  consent  that  the  case 
should  be  treated  as  if  there  was  such  a 
motion. 

Mr.  Russell,  on  behalf  of  the  defendant, 
consented  that  it  should  be  so  treated. 


The   Vice   Chancellor   decided    that, 
according  to  the  practice  now  adopted  in 
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7.   10.3 


re  THE  SHREWSBURY   GRAM- 
MAR SCHOOL. 


Charity — Sir  S,  Romilly's  Act — JuriS' 
€Uction. 

Where  an  act  of  parliament  has  provided 
^ar  the  application  of  the  surplus  funds  of 
€M  charity  f  but  the  mode  of  application  thereby 
pointed  out  has  become  inexpedient  or  use^ 
£esSj  the  Court  has  jurisdiction  upon  the  peti~ 
€ion  of  the  trustees  under  Sir  S.  Romilly' s  Act^ 
tfo  direct  an  inquiry  before  the  Master  as  to 
^he  expediency  of  applying  for  another  act 
€Jtf  parliament  to  authorize  an  application  of 
^he  surplus  in  a  different  mode. 

This  petition  was  presented  under  Sir 

S.  Romilly's  Act  (52  Geo.  3.  c.  101.)  by 

^lie  governors  and  trustees  of  the  Shrews- 

l>ury  Grammar  School.  The  petition  stated 

't^iie  foundation  of  the  school  by  King  £d- 

"^vard  the  Sixth,  and  certain  endowments 

^br  its  support  by  Queen  Elizabeth,  and 

certain  ordinances  for  its  regulation  ;  and 

^dso  an  act  of  the  38  Geo.  3.  c.  Ixviii.  for 

'9ihe  better  government  and  regulation  of  the 

School.     The  endowment  consisted  in  part 

Cif  certain  rectorial  tithes  in  Shrewsbury 

^nd  the  neighbourhood.  By  the  8th  section 

of  that  act  it  was  provided,  that  all  the 

X^roperty  of  the  school  should  be  vested  in 

l^lie  governors  and  trustees  of  the  school 

^uid  their  successors,  except  the  right  of 

{Presentation    to    certain    livings    therein 

^K^amed.     By  the  24th  section,  it  was  en- 

^4;ted,   that  the  surplus   revenues   of  the 

^<:hool,  after  satisfying  the  purposes  there- 

^:iibefore  mentioned,  should  be  employed 

i^  founding  exhibitions  in  either  of  the 

Vuiiversities  of  Oxford  or  Cambridge,  for 

Scholars  answering  the  description  therein 

c^ontained ;  or  for  the  increase  of  the  sti- 

X>ends  of  the  vicar  and  curates  of  certain 

Xivings   belonging  to   the   school,  as   the 

governors  and  trustees  and  the  Bishop  of 

Xjichfield  (the  visitor)  should  see  fit. 

The    petition    stated    that   the   present 

income  of  the  school  exceeded  3,000/.  per 

annum  ;  and  that  large  accumulations  had 

arisen   from   the    yearly   surplus   income 

>vhich  amounted  to  from  4001.  to  6OOZ.  in 

every  year ;  and  that  it  was  not  considered 

advisable  to  increase  the  exhibitions,   as 


they  were  already  more  than  equivalent  to 
the  number  of  scholars  qualified  to  receive 
them. 

The  petition  prayed  that  a  proper  scheme 
might  be  settled  under  the  direction  of  the 
Court ;  and  that  the  petitioners  might  be 
at  liberty  to  propose  a  scheme  having  for 
its  object,  among  other  things,  the  teaching 
of  modem  languages,  an  alteration  of  the 
time  for  which  the  exhibitions  might  be 
held,  and  in  the  qualifications  of  the  boys 
eligible  for  exhibitions,  and  the  increase 
of  the  stipends  of  the  vicars  and  curates 
before  mentioned  ;  and  for  the  sanction  of 
the  Court  in  applying  for  an  act  of  parlia- 
ment as  to  such  matters  in  the  administra- 
tion of  the  charity  funds  as  required  the 
authority  of  the  legislature  to  alter. 

The  petition  was  heard  before  the  Vice 
Chancellor  of  England,  who  was  of  opinion 
that  the  Court  had  no  authority,  upon 
a  petition  under  Sir  Samuel  Romilly's  Act, 
to  make  the  order  prayed,  as  the  petition 
sought  not  to  carry  into  effect  the  existing 
regulations  of  the  38  Geo.  3,  but  to  vary 
them ;  and  this  object  was  a  proper  subject 
for  an  information. 

The  petition  was  now  brought  forward 
by  way  of  appeal  before  the  Lord  Chan- 
cellor. 

The  Solicitor  General  and  Mr.  Kenyon^ 
for  the  petitioners. 

Mr.  Stuart,  for  the  Bishop  of  Lichfield, 
and — 

Mr.  Rolt  and  Mr.  fVray,  for  the  corpo- 
ration of  Shrewsbury,  supported  the  prayer 
of  the  petition. 

Mr,  fVood  and  Mr,  Wickens,  for  the 
head  master  of  the  school,  and — 

Mr.  Bacon  and  Mr.  Glasse,  for  St. 
John's  College,  Cambridge,  contra,  con- 
tended, that  where  the  act  of  parliament 
was  so  precise  in  its  terms  as  to  the  appli- 
cation of  the  surplus  fund,  the  governors 
and  trustees  could  not  come  by  petition 
under  Sir  S.  Romilly*s  Act  for  a  scheme 
to  apply  those  funds  to  quite  a  different 
purpose. 

[The  Lord  Chancellor. — The  trustees 
allege  that  there  is  a  surplus  which  they 
cannot  properly  apply  under  the  provisions 
of  the  38  Geo.  3.  That,  if  proved,  is  suf- 
ficient to  give  the  Court  jurisdiction.] 

That  the  case  was  one  for  the  discretion 
of  the  Court,  which  the  Court  would  not 
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exercise   upon    petition  —  The   Attorney 
General  v.  the  Earl  of  Devon  (1). 

The  Solicitor  General  replied  upon  the 
merits. 

The  Lord  Chancellor.  —  I  am  quite 
satisfied  that  the  Court  has  jurisdiction, 
and  that  the  words  of  the  act  (52  Geo.  3. 
c.  101.)  are  equivalent  to  this,  namely, 
that  whenever  it  occurs  that  the  assistance 
of  the  Court  is  required  in  the  adminis- 
tration of  charity  estates,  there  a  jurisdic- 
tion is  given  hy  the  act.  The  question 
comes  then  to  this,  is  or  is  not  this  a  case 
in  which  the  assistance  of  the  Court  is 
required  by  the  trustees,  in  the  adminis- 
tration of  the  charity  funds  ?  There  are 
charity  funds  in  the  hands  of  the  trustees 
which  were  not  contemplated  by  the  author 
of  the  gift,  because  there  are  accumulations 
which  have  arisen  from  the  income  being 
more  than  sufficient  for  the  objects  to  which 
it  was  to  be  applied.  The  trustees  say  "  We 
have  funds  which  we  admit  to  be  chari- 
table funds,  and  we  do  not  know  the  precise 
mode  in  which  they  ought  to  be  applied." 
If  that  were  all,  and  there  were  no  par- 
ticular act  of  parliament  directing  the 
application  of  the  trust  funds,  it  would  be 
the  ordinary  case  in  which,  since  the 
passing  of  Sir  S.  Romilly's  very  useful 
act,  parties  come  to  ask  the  direction  of 
the  Court  as  to  the  disposal  of  funds  with 
respect  to  which  there  are  either  no  specific 
directions  as  to  the  trust  to  be  executed, 
or  which,  for  some  reason  or  other,  cannot 
be  properly  and  advantageously  employed 
in  the  execution  of  the  trusts  pointed  out. 
But  it  is  said  that  the  act  of  the  38  Geo.  3. 
interposes  in  the  present  case,  and,  in  fact, 
points  out  the  scale  and  rule  which  ought 
to  be  followed.  Now,  I  have  perused 
that  act,  and  cannot  find  that  it  at  all 
provides  for  the  circumstances  that  have 
occurred,  and  which  are  brought  forward 
by  this  petition,  and  which  were  not  at  all 
contemplated  at  the  time  that  act  passed. 
It  is  true  that  many  of  the  things  now 
asked  might  require  parliamentary  autho- 
rity, but  others,  which  have  arisen  in  the 
administration  of  the  trust,  are  not  at  all 
contemplated  by  the  act  of  parliament, 
which,  therefore,  does  not  lay  down  any 

(1)  15  Sim.  259 ;   s.  c.  16  Law  J.  Rep.  (n.8.) 
Chanc.  34. 


rule  by  which  the  discretion  of  the  trustees 
is  to  be  exercised.  I  have,  therefore,  no 
hesitation  in  coming  to  the  conclusion  that 
what  is  now  asked  properly  brings  the  case 
within  the  meaning  of  Sir  S.  Romilly's  act, 
and  that  this  is  a  case  in  which  the  assistance 
of  the  Court  is  required  in  the  administration 
of  the  trust  funds.  With  regard  to  the  act  of 
parliament  referred  to  in  the  prayer  of  the 
petition  regarding  such  matters  as  it  may 
require  the  authority  of  parliament  to 
alter,  it  is  of  constant  occurrence  that  the 
Court  is  asked  to  inquire  whether  an  act 
of  parliament  shall  be  applied  for.  If  the 
application  is  in  respect  of  such  matters 
as  this  Court  has  no  jurisdiction  to  alter, 
or  which  are  already  provided  for  by  act 
of  parliament,  it  is  obvious  that  an  act 
of  parliament  is  necessary  to  enable  the 
trustees  in  such  cases  to  depart  from  that 
which  is  their  prescribed  duty  according 
to  the  existing  rule,  and  it  is  the  constant 
practice  of  this  Court  to  inquire,  in  the 
first  instance,  whether  it  is  for  the  interest 
or  benefit  of  the  charity  that  parliament 
should  interfere.  As  far  as  the  House 
of  Lords  is  concerned,  I  know  it  never 
authorizes  an  interference  with  a  charity 
fund  without  the  previous  sanction  of  the 
Court  of  Chancery.  •It  has  often  happened 
that  committees  of  the  House  of  Lords 
have  very  properly  suspended  bills  for 
this  purpose,  imtil  the  matter  has  been 
brought  before  the  Court  of  Chancery,  in 
order  to  know  what  direction  the  Court 
might  think  proper  to  make,  the  House 
of  Lords  not  professing  to  exercise  the 
jurisdiction  of  the  Court  of  Chancery,  but 
only  to  carry  into  effect  that  which  the 
Court  of  Chancery  thinks  right  to  be  done 
in  furtherance  of  the  objects  of  the  charity. 
The  question  of  jurisdiction  appears  to 
have  been  the  only  difficulty  ie\t  by  the 
Vice  Chancellor ;  considering  this  a  proper 
case  for  the  interposition  of  the  Court,  if 
it  had  jurisdiction.  As  I  think  that  it  is 
a  proper  case,  and  that  the  jurisdiction  is 
clear,  the  order  must  be  made  as  prayed. 

The  head  master  was  allowed  to  attend 
before  the  Master,  reserving  all  questionf 
as  to  the  costs  of  such  attendance;  and 
St.  John's  College  and  the  corporation  of 
Shrewsbury  were  to  be  at  liberty  to  attend 
at  their  own  expense. 


MICHAELMAS  1849  to  MICHAELMAS  1850. 
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Jan.  18      \    °*^^^*^  *'•  MARYCHURCH. 

WUneM$es  —  Examinatum  in   Equity  — 
Xteading  Interrogatories, 

Interrogatories  were  exhibited  for  the  ex- 
€Mminatum  of  witnesses  in  a  cause.     Excep- 
tions were  taken  to  them  on  the  ground  that 
they   were  leading  and  suggested  answers 
henefieial  to  the  plaintiffs  and  not  calculated 
to  eUcit  the  truthy  and  they  were  allowed  by 
£he  Master : — Held,  upon  exceptions  to  the 
J^aster*s  certificate,  that  the  interrogatories 
mtere  not  leatUng,  and  that  objections  might 
Se  taken  to  the  evidence  at  the  hearing  of  the 
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This  eanse  again  (I)  came  before  the 
Court  upon  exceptions  to  the  Master's 
nport,  certifying  that  various  interrogato- 
x-ies  for  the  examination  of  witnesses  were 
leading. 

The  sixth  interrogatory  was  "  Whether  or 

Yio  did  David  Davies,  now  deceased,  and 

<John  Evans,  as  then  carrying  on  the  busi- 

'Mnena  of  attomies   and  solicitors   at,  &c., 

CDpen,  in  their  joint  names,  a  banking  ac- 

C2ount  with  the  western  branch  of  the  Com- 

'^nercial  Bank  in  London,  in,  &c.,  on  the  4th 

c3ay  of  April  1846,  6r  on  or  at  any  other 

^md  what  day  or  time  ?     If  yea,  how  long 

auch  joint  account  continued,  and  when 

it  finally  closed  ?   By  whom,  and  how 

the  cheques,  which  were  drawn  in 

^'eax>ect  of  the  said  joint  account,  signed  ? 

XHd  or  not  the  said  D.  Davies  and  J.  Evans 

^Iso  respectively  keep   separate  accounts 

"^ith  the  said  bank  as  distinguished  from 

^lieir  said  joint  account  ?     Whether  or  not 

^d  the  said  J.  Evans,  on  the  5th  of  July 

]|847»  or  on  or  at  any  other  and  what  day 

or  time,  draw,  on  his  said  separate  account 

^^ith  the  said  bank,  a  cheque  for  the  sum 

of  14/.  lis,  6d,  or  for  some  other  and  what 

ttum,  inclusive  of  the  said  sum  of  14/.  lis. 

^d,,  in  favour  of  the  said  joint  account  of 

liimself  and  the  said  D.  Davies,  with  the 

%aid  bank?      If  yea,   was    or    not    such 

cheque  returned  to  the  said  J,  Evans,  with 

notice,  on  the  part  of  the  said  bank,  that 

he  had  not,  on  his  said  separate  account, 

^mfident  effects  to  meet  it?     And  was  or 

not,  on  the  following  day,  the  6th  of  July 

(1)  Ante,  1^,77. 
New  Ssbies,  XIX.^Chanc. 


1847,  or  on  or  at  some  other  day  or  time, 
the  said  cheque  or  some  other  and  what 
cheque  drawn  by  the  said  J.  Evans,  on  his 
said  separate  account,  for  the  said  sum  of 
14/.  lis.  6d.,  or  for  some  other  and  what 
sum,  inclusive  of  the  said  sum  of  14/.  lis, 
6d.,  honoured  by  the  said  bank,  and  was 
or  not  the  said  amount  of  14/.  lis.  6d, 
paid  or  transferred  accordingly  from  the 
said  separate  account  of  the  said  J.  Evant 
to  the  said  joint  account  of  the  laid  D. 
Davies  and  J.  Evans  with  the  said  bank  ? 
Did  or  not  the  said  J,  Evans,  on  the  22nd 
of  June  1847,  or  on  or  at  any  other  and 
what  day  or  time,  pay  or  direct  to  be  credited 
to  the  said  separate  account  with  the  said 
bank,  or  deposit  with  the  said  bank  three 
promissory  notes  for  50/.,  drawn  and  signed 
by  Sarah  Matters,  in  favour  of  the  said 
complainant,  and  bearing  date  respectively 
the  9th  day  of  June  1847,  or  some  other  and 
what  date  respectively,  and  payable  respee^ 
lively  on  the  24th  of  August  1847,  tlte  24th 
of  December  1847,  and  the  24th  of  April 

1848,  or  on  or  at  some  other  and  what  days 
or  times  respectively,  or  some  other  and  what 
promissory  notes  or  promissory  note  drawn 
and  signed  by  the  said  Sarah  Matters  in 
favour  of  the  said  complainant  ?  Did  or  did 
not  the  said  J.  Evans  indorse  the  said  three 
promissory  notes,  or  some  or  one  and 
which  of  them,  to  or  in  favour  of  the  said 
Commercial  Bank  ?  Was  or  not  one  and 
which  of  the  said  promissory  notes  dis* 
counted  for  the  said  J.  Evans  by  the  said 
bank  ?  Did  or  not  the  said  bank  retain 
the  other  two  of  the  said  notes,  and  why, 
and  what  is  become  thereof?  Whe- 
ther or  no  were  any  and  what  proceed- 
ings ever  and  when  taken  on  the  part  of 
the  said  bank,  to  recover  from  the  said 
complainant  the  amount  of  the  said  pro- 
missory note  discounted  as  aforesaid  for 
the  said  J.  Evans  by  the  said  bank  ?  If 
yea,  what  was  recovered  from  the  said 
complainant,  or  paid  by  him  to  the  said 
bank  in  respect  or  on  account  of  the  said 
note,  as  you  know,  or  for  any  and  what 
reason  believe  ?     Declare,  &c." 

The  seventh  interrogatory  was,  "  Whe- 
tlier  or  no  were  you  ever  and  when  employed 
or  instructed  by  or  on  the  part  of  the  Commer- 
cial Bank  of  London,  as  their  attorney  or 
solicitor,  to  take  any  and  what  legal  proceed- 
ings against  the  said  complainant  for  the 
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purpose  of  recovering  or  obtaining  from  him 
payment  to  the  said  hank  of  the  amount  of 
any  and  what  pramissory  note  or  promissory 
notes  drawn  by  Sarah  Matters  in  favour  of 
the  said  complainanty  and  indorsed  by  the  said 
J.  Evans  to  the  said  bank,  or  any  other  and 
what  promissory  notes  or  promissory  note? 
If  yea,  did  you  or  not  take  or  commence 
any  and  what  proceedings  against  the  said 
complainant  for  the  purpose  aforesaid  ? 
And  did  you  or  not  recover  or  receive 
payment  from  the  said  complainant  of  the 
amount  of  any  such  note  or  notes,  or  some 
and  what  part  of  such  amount  ?  And  whe- 
ther or  not  any,  and  what  sum  for  the  costs 
of  the  said  proceedings  ?  What  was  the 
total  amount  paid  to  you  by  the  said  com" 
plainant  for  principal,  interest,  and  costs  in 
respect  of  the  said  promissory  note  upon 
which  he  was  so  sued  as  aforesaid  upon  the 
part  of  the  said  bank,  and  in  respect  of  the 
said  proceedings  against  him  ?  Have  you 
or  not  the  said  notes,  or  one,  and  which 
of  them,  in  your  possession  ?** 

A  part  of  the  eighth  interrogatory  was, 
**  Whether  or  no  did  you  inform  or  make 
known  to  the  said  D.  Da  vies  that  the  sum 
of  151/.  5s,,  or  other  the  money  paid  by 
the  said  Sarah  Matters  as  aforesaid  to  the 
said  J.  Evans,  had  not  been  entered  in  the 
said  partnership  books  ?  If  yea,  what  notice 
did  the  said  D.  Davies  take  thereof?  Was 
or  not  the  said  D.  Davies,  as  you  know, 
or  for  any  and  what  reason  believe,  inform- 
ed by  any  other  person,  and  whom,  of  the 
said  Sarali  Matters  having  paid  the  said 
sum  of  151Z.  5s,,  or  any  and  what  sum  of 
monev  on  the  settlement  of  the  said  action, 
or  since,  and  when,  to  the  said  J.  Evans,  on 
the  part  of,  and  as  one  of  the  members  of 
the  said  firm  of  Davies  &  Evans,  or  other- 
wise, on  behalf  of  the  said  complainant? 
Whether  or  no  did  you  ever,  and  when, 
suggest  to  the  said  D,  Davies,  or  press  or 
urge  upon  him  that  he  slwuld  write  and  make 
inquiry  of  Thomas  Wrigley  and  James  Wrig- 
ley  whether  they  had  authorized  the  said 
J.  Evans  to  retain  as  a  loan  the  said  sum  of 
\5\l.  5s,l  When  was  the  partnership  be- 
tween the  said  D.  Davies  and  J.  Evans 
dissolved?  &:c." 

The  second  of  the  further  interrogatories 
was  for  the  examination  of  Mrs.  Matters, 
and  after  inquiring  whether  an  action  had 
not  been  brought  against  her  at  the  suit  of 


the  plaintiff  and  his  wife,  it  asked,  **Did  or 
not  the  said  D.  Davies  and  J.  Evans,  or 
one  and  which  of  them,  on  the  part  of  their 
firm  of  Davies  &  Evans,  of,  &c.,  act  as  the 
attorn ies  or  attorney  of  the  said  complain- 
ant and  his  wife,  or  of  either  and  which  of 
them,  in  the  said  action  or  proceedings,  as 
you  know,  or  for  any  and  what  reason  be- 
lieve, and  by  whom  were  you  served  with  a 
writ  in  the  said  action  ?  Who  acted  as  your 
attorney  or  agent  in  the  said  action?  Was 
or  not  the  said  action  or  proceedings  stayed  or 
settled  under  or  pursuant  to  an  order  made 
by  the  Chief  Justice  of  the  Court  of  Common 
Pleas,  on  the  9th  of  June  1847,  or  on  some 
other  and  what  day ;  and  upon  the  terms  of 
your  giving  to  the  said  complainant  three  pro- 
missory  notes  for  the  sum  of50l.  each,  or  some 
other  and  what  promissory  notes,  and  paying 
to  the  said  complainant  the  sum  of  1501,  and 
interest,  or  some  other  and  what  sum  andinter^ 
est  ?  If  yea,  did  you  or  not  and  when  sign 
and  give  tiie  said  notes,  or  any  and  which  of 
Uiem,  to  the  said  complainant,  or  to  any 
other  person,  and  whom,  for  the  said  com- 
plainant, on  his  account  or  behalf,  and  did 
you  or  not  and  when  pay  the  said  sum  of 
150Z.  and  interest,  or  any  and  what  part  or 
parts  thereof,  to  the  said  complainant,  or  to 
the  said  D.  Davies  and  J.  Evans,  or  either 
and  which  of  them,  as  the  attomies  or 
attorney  of,  and  on  the  account  and  behalf 
of  the  said  complainant,  &c.  ?" 

On  the  1st  of  December  1849,  upon  the 
petition  of  the  defendants,  an  order  was 
made  referring  it  to  the  Master  to  look 
into  the  interrogatories  exhibited  by  the 
plaintiff,  for  the  examination  of  witnesses, 
and  he,  on  the  11th  of  December,  found 
the  interrogatories  to  be  leading  in  the 
parts  printed  in  Italics,  upon  which  the 
plaintiff  excepted  to  the  Master's  certifi- 
cate. 

Mr,  Beales,  for  the  plaintiff. — The  Mas- 
ter decided  that  he  must  consider  the  ex- 
amination upon  the  same  principles  as 
governed  an  examination  at  Nisi  Prius; 
but  in  such  cases  counsel  varied  the  quesn 
tion  if  it  was  thought  leading,  and  obtained 
the  answer  desired ;  but  in  examinations  of 
witnesses  in  courts  of  equity,  no  objection 
can  be  taken  until  the  publication,  when 
the  deposition  may  be  suppressed.  Tlie 
Master  was  pressed  with  the  hardship  and 
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inconvenience  of  applying  the  principles  of 
courts  of  Nisi  Prius  to  these  courts,  but 
he  considered  he  was  bound  so  to  do. 
Examinations  upon  written  interrogatories 
before  an  examiner  cannot  be  considered 
upon  the  same  footing.  The  Court  will 
consider  the  justice  of  the  case,  and  whe- 
ther the  interrogatories  are  intentionally 
leading  or  likely  to  bias  a  witness;  that 
will  entirely  alter  the  case.  One  of  the 
witnesses  was  the  clerk  of  the  banking 
company  whose  interest  was  opposed  to 
the  plaintiff.  Upon  the  case  of  Lincoln  v. 
Wright  (2),  these  interrogatories  are  not 
leading;  and  when  reasons  for  suppressing 
depositions  are  doubtful,  the  Court  will 
■preserve  them,  otherwise  the  Court  will 
have  nothing  upon  which  to  form  an  opin- 
ion— Pearson  v.  Rowland  {2)  \  but  if  these 
interrogatories  are  tested  by  the  rules  pre- 
vailing at  Nisi  Prius,  the  questions  will  not 
he  found  open  to  objection. 

Mr,  Shehheare^  for  the  defendant. — The 
interrogatory  suggested  to  the  witness  the 
answer  to  be  given :  he  had  only  to  say 
yes  or  no,  in  order  to  answer  it ;  at  the  same 
time  the  interrogatory  left  imcertain  whe- 
ther any  notice  of  the  return  of  the  cheque 
was  given  or  not;  the  question,  therefore, 
is  not  calculated  to  elicit  the  whole  truth, 
hut  only  to  obtain  an  answer  in  a  particu- 
lar form  favourable  to  the  plaintiff. 

Mr,  Beales,  in  reply. 

The  several  other  exceptions  were  then 
argued  seriatim^  with  little  variation. 

The  Master  op  the  Rolls. — If  any 
objection  to  the  evidence  exists,  it  may  be 
taken  at  the  hearing ;  I  do  not  think  the 
interrogatories  are  leading ;  the  exceptions, 
therefore,  must  be  allowed,  and  the  de- 
posit returned,  but  I  shall  not  give  any 
costs. 

[See  Naish  v.  ihe  East  India  Company^ 
2  Fowl.  Ex.  Prac.  154;  Mentill  v.  Payne^ 
8  Anst.  923 ;  Lord  Arundel  v.  Pitt,  Amb. 
585 ;  and  Spence  v.  Allen,  Pre.  Ch.  493.] 
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(2)  4  Beav.   166;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  331. 

(3)  2  Swanst  266. 


Railway  Company  —  Individual  Share- 
holder —  Application  of  Capital  —  Notice, 
Liability  of  Parties  receiving — Demurrer. 

A  railway  company  applied  a  portion  of 
the  capital  of  the  company,  raised  under  the 
powers  given  by  their  act  of  incorporation,  in 
the  purchase  of  shares  in  the  Direct  L.  and 
P.  Railway  Company,  which  latter  company 
hadftdl  notice  of  the  purposes  for  which  the 
monies  were  raised  by  the  company  advancing 
it.  Upon  a  demurrer,  for  want  of  equity  to 
a  bill  filed  by  an  individual  shareholder, — 
Held,  that  the  two  companies  were  guilty  of 
fraud  and  collusion,  and  were  parties  to  the 
same  breach  of  trust,  and  that  the  Direct 
L.  and  P,  Railway  Company  were  properly 
made  parties  to  the  suit,  they  having  made 
themselves  principals  in  the  transaction. 

Held,  also,  that  the  plaintiff,  as  an  indi- 
vidual  member  of  the  company  applying  the 
money,  had  not  only  a  right  to  sue  the  com- 
pany, of  which  he  was  a  member,  for  an 
illegal  act,  but  also  the  other  company,  and 
all  persons  receiving  the  benefit  of  that  act, 
without  having  first  made  an  attempt  to  get 
the  concurrence  of  the  whole  corporation  of 
which  he  was  a  member. 

The  plaintiff,  after  the  allowance  of  the 
demiurer  for  multifariousness,  ante,  p.  225, 
amended  his  bill  in  pursuance  of  the  leave 
given,  and  struck  out  all  such  parts  as  re- 
lated to  the  purchase  of  that  part  of  the  line 
of  the  Direct  London  and  Portsmouth  Rail- 
way as  laid  between  Epsom  and  Leather- 
head,  and,  as  amended,  the  bill  prayed  for 
a  declaration  that  it  was  not  within  the 
powers  of  the  London,  Brighton  and  South 
Coast  Railway  Company,  or  of  the  direc- 
tors thereof,  to  subscribe  for  or  purchase  on 
behalf,  and  out  of  the  capital  or  funds  of 
such  company,  any  of  the  4,000  shares, 
and  677  shares  in  the  Direct  London  and 
Portsmouth  Railway  Company.  And  that 
it  might  be  declared  that  the  defendants 
Leo  Schuster,  Edward  Crowley  and  George 
Frederick  Hotham,  ought  to  be  taken  and 
considered  as  having  subscribed  for  and 
purchased  the  said  shares  on  their  own 
account,  and  not  as  trustees  for  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany.    And  that  it  might  be  declared  that 
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the  Direct  London  and  Portsmouth  Rail- 
way Company  had  no  valid  claim  in  re- 
spect of  such  shares,  or  any  of  them,  for 
any  call  or  calls  to  be  made  thereon  against 
the  capital  or  funds  of  the  London,  Brigh- 
ton and  South  Coast  Railway  Company. 
And  that  an  account  might  be  taken  of  the 
sums  which  the  bill  alleged  to  have  been 
illegally  paid,  and  that  the  defendants  Leo 
Schuster,  Edward  Crowley,  and  George 
Frederick  Hotham,  and  also  the  defendants 
W.  A.  Wilkinson,  Samuel  Laing,  William 
Cash,  Charles  Sedgfield  Crowley,  John 
Lawric,  John  Nix,  and  James  Wishaw, 
might  respectively  be  decreed  to  replace 
and  repay  to  the  funds  of  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, the  sums  which  had  already  been 
paid,  and  any  other  sums  which  might  be 
paid  out  of  the  capital  or  funds  of  such 
company  for  or  in  respect  of  the  4,000 
shares  and  677  shares  in  the  Direct  Lon- 
don and  Portsmouth  Railway  Company 
respectively,  or  any  of  them,  together  with 
interest  thereon,  after  the  rate  of  5/.  per 
cent,  per  annum.  And  that  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany might  also  in  like  manner  be  decreed 
to  repay  and  replace  the  said  sums  with 
interest  thereon,  after  the  rate  aforesaid. 
And  that  all  the  defendants,  S.  Laing, 
L.  Schuster,  W.  Cash,  C.  S.  Crowley, 
E.  Crowley,  G.  F.  Hotham,  J.  Lawrie, 
J.  Nix,  and  J.  Wishaw,  and  the  London, 
Brighton  and  South  Coast  Railway,  might 
be  respectively  restrained  by  injunction 
from  applying  any  of  the  capital  or  funds 
of  the  London,  Brighton  and  South  Coast 
Railway  Company,  in  payment  of  any  fur- 
ther calls  or  call  on  the  4,000  and  677 
shares,  or  any  of  them  respectively.  And 
that  the  said  defendants,  S.  Laing,  L. 
Schuster,  W.  Cash,  C.  S.  Crowley,  E.  Crow- 
ley, G.  F.  Hotham,  J.  Lawrie,  J.  Nix, 
J.  Wishaw,  W.  A.  Wilkinson,  and  the 
Direct  London  and  Portsmouth  Railway 
Company,  might  pay  the  costs  of  this  suit. 
To  this  amended  bill  the  Direct  London 
and  Portsmouth  Railway  Company  put  in 
a  demurrer  for  want  of  equity,  on  the 
ground,  among  others,  that  the  plaintiff, 
as  an  individual  member  of  the  corj^oration 
of  the  London,  Brighton  and  South  Coast 
Railway  Company,  could  not  sue  the  Direct 
London  and  Portsmouth  Railway  Company 


for  wrongs  alleged  to  have  been  done  to 
the  corporation. 

Mr.  Malins  and  Mr.  W,  J.  Bovill,  in 
support  of  the  demurrer. — The  bill  alleged 
that  money  was  improperly  taken  from  the 
capital  and  funds  of  the  London,  Brighton 
and  South  Coast  Railway  Company.  For 
this  the  company  could  sue  the  directors, 
and  the  corporation  would  be  entitled  to 
relief  against  acts  of  their  officers  amount- 
ing to  a  breach  of  trust.  The  members  of 
the  governing  body  are  the  agents  of  the 
corporation,  and  no  individual  member  of 
the  corporation  could  sue  a  third  party, 
unless  perhaps  the  company  refused  to 
act — The  Attorney  General  v.  Wilson {\\ 
In  this  case  the  funds  were  taken  from  the 
capital  of  the  London,  Brighton  and  South 
Coast  Railway  Company  by  their  govern- 
ing body,  and  if  it  must  be  restored  by 
them,  the  company  can,  if  necessary,  sue 
the  Direct  London  and  Portsmouth  Rail- 
way Company,  but  an  individual  share- 
holder had  no  such  right — Foss  v.  Harboitle 
(2),  Preston  v.  the  Grand  Collier  Dock 
Companf/(S),  Mozley  v,  Alston  {A\  Lord 
V.  the  Copper  Miners'  Company  (5),  Bag» 
shaw  V.  the  Eastern  Union  Railway  Com- 
pany (6).  The  creditors  of  an  estate  also 
could  not  be  allowed  to  sue  the  debtors 
to  an  estate— Zancoj/er  v.  Evors  (7).  If, 
therefore,  any  injury  has  been  done  to  the 
plaintiff  by  the  London,  Brighton  and  South 
Coast  Railway  Company,  he  must  ask 
relief  against  them  ;  he  has  no  right  to  sue 
the  Direct  London  and  Portsmouth  Rail- 
way Company  for  acts  done  by  his  own 
corporation. 

Mr.  Turner  and  Mr.  Cole,  in  support  of 
the  bill,  cited — 

Colman  v.  the  Eastern  Counties  Rail^ 
way  Company,  10  Beav.  1  ;  s.  c. 
16  Law  J.  Rep.  (n.s.)  Chanc.  73. 


(1)  9  Sim.  SO  J  8.  c.  7  Law  J.  Rep.  (v.k)  Chane. 
76 ;  Cr.  &  Ph.  1 ;  10  Law  J.  Rep.  (n.s.)  Chanc  55. 

(2)  2  Hare,  461, 490. 

(8)11  Sim.  327  ;  a.  c.  nam.  Preston  v.  Ouyon,  10 
Law  J.  Rep.  (n.s.)  Chanc.  73. 

(4)  1  Phil.  790;  8.C.  16  Law  J.  Rep.  (n.s.)  Chanc. 
217. 

(5)  1  Hall  &  TwelU,  85 ;   s.  c.   2  Phil.  740 ; 
18  Law  J.  Rep.  (n.s.)  Chanc.  65. 

(6)  7  Hare,  114;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Chanc.  193. 

(7)  4  Beav.  158;  s.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc.  269. 
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Wilson  V.  Moore,  1  Myl.  &  K.  126, 

337,  358. 
Cohen  v.    Wilkinson,  18  Law  J.  Rep. 

(n.s.)  Chanc.  411. 
Richardson  v.  Hastings,  7  Beav.  323  ; 

8.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 

142« 

The  Master  of  the  Rolls. — It  seems 
to  me  clear  that  there  is  nothing  more 
to  he  said  upon  the  point  of  the  right  of 
one  to  sue.  But,  independently  of  that, 
the  case  amounts  in  suhstance  to  this, 
that  the  London,  Brighton  and  South 
Coast  Railway  Company  having  in  their 
hands  certain  monies,  which  were  appli- 
cahle  to  one  purpose  only,  to  the  perform- 
ance of  one  particular  trust,  and  no  other, 
and  that  authority,  given  to  them  hy  act 
of  parliament,  which,  in  consequence  of 
their  engagement  to  apply  these  monies 
for  the  purposes  of  their  act  of  parliament, 
gave  them  very  extensive  power  over  the 
private  property  of  very  many  individuals, 
— I  say,  they  having  these  monies  for  that 
particular  purpose  only,  and  for  no  other, 
instead  of  so  applying  them  did  pay  them 
to  the  Direct  London  and  Portsmouth 
Railway  Company,  for  another  and  quite 
different  purpose :  that  is  the  case  of  the 
London,  Brighton  and  South  Coast  Rail- 
way Company.  On  the  other  hand,  the 
Direct  London  and  Portsmouth  Rail- 
way Company  had  full  notice  of  the 
only  legal  purpose  for  which  those  monies 
could  be  applied.  Having  that  notice, 
they  nevertheless  did  avowedly  receive 
the  money  for  the  purpose  of  applying 
it  to  an  illegal  purpose,  for  which  it  was 
expressly  paid  to  them ;  that  is  the  situa- 
tion of  the  Direct  London  and  Ports- 
mouth Railway  Company.  Now,  whether 
it  is  alleged  in  word  or  not,  it  is  perfectly 
clear  that  both  the  parties  to  this  trans- 
action are  guilty  of  fraud  and  collusion. 
They  are  guilty  of  fraud  against  the  legis- 
lature, who  gave  them  their  powers  for 
purposes  entirely  different,  and  they  are 
guilty  of  collusion  in  together  uniting  and 
combining  for  the  purpose  of  completing 
that  fraud.  But  it  is  not  necessary  to  say, 
that  they  have  been  guilty  of  fraud  and 
collusion;  it  is  enough  to  say  that  they 
^ere  parties  to  the  same  breach  of  trust, 
one  in  paying  and  the  other  in  receiving 


these  monies,  for  a  known  illegal  purpose, 
to  which  neither  of  them  had  any  intention 
to  apply  it,  and  this  money  is  in  the  hands, 
or  ought  to  be  in  the  hands,  of  the  Direct 
London  and  Portsmouth  Railway  Com- 
pany. The  question,  therefore,  is,  whether 
the  Direct  London  and  Portsmouth  Rail- 
way Company  ought  to  be  made  a  party 
to  this  suit,  which  seeks  a  declaration  of 
the  rights,  and  the  recovery  of  this  money, 
the  money  which  they  have  received  with 
knowledge  that  it  was  trust  money,  which 
ought  to  have  been  applied  to  a  purpose 
entirely  different.  I  have  not  the  least 
doubt  that  they  are  properly  made  parties 
to  this  suit.  They  are  not  third  parties, 
they  have  made  themselves  principal  par- 
ties to  this  suit ;  they  have  themselves  had 
the  money,  knowing  the  purpose  to  which 
it  was  to  be  applied ;  knowing,  therefore, 
the  persons  to  whom  it  belonged,  and  yet 
getting  it  out  of  the  hands  of  the  persons 
who  had  the  management  of  it,  for  the 
purpose  of  applying  it  to  other,  and  quite 
different,  objects,  I  think  there  is  no  doubt 
that  they  are  proper  parties  to  this  suit. 

The  question  next  is,  whether  this 
plaintiff,  by  himself,  is  entitled  to  sue 
under  the  circumstances.  That  he  is 
entitled  to  sue,  and  to  sue  by  himself,  on 
behalf  of  other  persons,  against  the  Lon- 
don, Brighton  and  South  Coast  Railway 
Company  has  not  been  pressed,  and  very 
properly,  because  it  would  only  have 
led  to  an  idle  consumption  of  time :  this 
has  not  been  denied.  There  is  a  right  to 
do  that.  Well,  but  if  there  is  a  right  to 
do  that,  is  there  not  also  a  right  at  the  same 
time  to  sue  the  persons  who  participate 
in,  and  receive  the  benefit  of  that  illegal 
act,  and  who  are  claiming  an  interest, 
which,  by  this  bill,  they  are  alleged  to  do, 
in  the  maintenance  of  that  illegal  act  ?  I 
must  own  that  I  find  it  very  difficult  indeed 
to  give  way  to  the  objection  in  this  case ; 
at  the  same  time,  if  there  is  a  rule  so  laid 
down,  and  so  applicable  that  there  is  not, 
in  a  case  of  this  kind,  in  any  individual,  a 
right  to  sue  on  behalf  of  himself  and  others, 
where  there  is  an  injury  done  to  the  whole 
body,  the  whole  corporation,  without  hav- 
ing first  made  the  attempt  to  get  the  con- 
currence of  the  whole  corporation — ^if  there 
is  such  a  rule  laid  down,  it  is  not  my 
province  or  duty  to  deviate  from  it ;  and 
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in  that  case  I  should  enable  this  party 
to  amend  his  bill,  if  it  were  necessary  for 
that  purpose.  I  do  not  at  present  feel 
persuaded  that  it  is  at  all  necessary  to  do 
that ;  for  it  is  quite  manifest  that  where 
the  right  is  in  any  individual  to  sue  one, 
there  must  of  necessity,  in  order  that  jus- 
tice may  be  done,  be  tlie  right  to  sue  those 
who  are  partners  in  that  wrong  so  alleged 
to  be  done.  Therefore  1  could  not  say,  on 
principle,  it  is  necessary.  If  there  is  not 
such  a  rule,  I  do  not  think  I  ought  to  lay 
it  down  in  this  case.  I  am  rather  appre- 
hensive that  I  shall  find,  when  I  look  at 
it,  that  the  rule  is  not  so  strongly  appli- 
cable that  I  must  apply  it.  It  has  been 
alleged  on  the  one  side,  that  it  is  not 
applicable ;  that  the  nde  is  laid  down  in  a 
state  of  things,  and  with  that  sort  of  relief 
prayed  for,  which  does  not  make  it  proper 
to  apply  it  to  that  particular  case.  On 
the  other  side,  it  is  said  that  the  rule 
laid  down  by  Vice  Chancellor  Wigram,  in 
Foss  y.  Harbottley  is  the  strongest,  and 
that  it  ought  to  apply,  and  it  is  due  to  the 
argument  that  I  shoidd  look  at  it.  My 
present  opinion  is,  that  it  does  not  apply  ; 
but  I  will  look  at  it  carefully,  and  will 
mention  it  if  I  find  any  reason  to  alter  my 
opinion :  if  I  do  not,  the  demurrer  must 
be  overruled. 

March  8. — The  Master  op  the  Rolls. 
— I  have  further  considered  this  case,  and 
I  see  no  reason  whatever  to  alter  the 
opinion  which  I  formed,  I  think  the  bill 
may  be  sustained  in  this  form,  though 
there  has  been  no  attempt  to  get  the  con- 
currence of  the  otlier  shareholders.  I  must, 
therefore,  make  the  usual  order,  overruling 
the  demurrer. 


[,  V.C.^ 
9.  > 

14.      J 


GREEN    V.    BRIGGS. 


Wigram, 
1849, 

July 

Costs  —  Taxation  between  Party  and 
Party — Third  Counsel — Fees — Retainer — 
Attendance  before  Master, 

The  circumstance  of  the  junior  counsel 
being  called  within  the  bar  after  settling  the 
pUadings  and  before  the  cause  is  at  issue, 
ivill  not  of  itself  justify  the  plaintiff  in 
retaining  him  as  third  counsel,  and  to  the 


allowance  of  his  fees  on  the  taxation  of  costs 
between  party  and  party. 

The  retaining  fee  for  counsel  is  not  allowed 
on  taxation  of  costs  between  party  and  party. 

The  fees  for  the  attendance  of  counsel  in 
the  Master* s  office  (except  upon  reference 
for  scandal)  were  not  allowed  in  taxation 
of  costs  between  party  and  party,  previously 
to  the  I20th  Order  of  May  1845. 

This  was  a  petition  by  the  plaintiff,  for 
an  order  that  the  taxing  Master  might  be 
directed  to  review  his  certificate  disallowing 
certain  fees  of  counsel.  The  cause  is 
reported  in  17  Law  J,  Rep,  (n.s.)  Chanc. 
323  (1).  Previously  to  the  cause  being 
at  issue  the  counsel  who  had  originally 
drawn  the  pleadings  was  called  witliin  the 
bar,  but  was  retained  by  the  plaintiff  as 
third  counsel,  and  briefs  supplied  to  him 
at  the  hearing.  The  costs  in  the  cause 
were  ordered  to  be  paid  by  the  defendants 
as  between  party  and  party,  and  the  taxing 
Master  disallowed  the  plaintiff's  claim  for 
the  costs  and  fees  of  his  third  counsel. 
The  following  cases  were  cited  : — 

Wastell  V.  Leslie,  14   Sim,   84 ;    s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  368. 
Carter  v.  Barnurd,  16  Sim.  157  ;  s.  c, 

17  Law  J.  Rep.  (n.s.)  Chanc.  278, 
Attorney  General  v.  Munro,  1   Hall  & 

Twells,  457 ;  8.  c.  1  Mac,  &  Gor.  213. 

The  taxing  Master  had  also  disallowed 
the  fees  for  retaining  counsel  and  for  the 
attendance  of  counsel  in  the  Master's 
office  (2). 

At  the  request  of  the  Vice  Chancellor, 
the  taxing  Masters  (Messrs.  Follett, 
Mills,  Baines,  Martineau,  Wainewright  and 
Parkes)  certified,  first,  that  it  was  the 
practice  on  taxation  of  costs  between  party 
and  party,  to  exclude  the  expense  of  re- 
taining coimsel,  the  120th  Order  of  May 
1845  (3)  not  having  authorized  any  alter- 
ation in  the  ancient  practice  of  the  Court 
in  that  respect ;  secondly,  that  before  the 
said  Order  of  May  1845,  the  expense  of 
attending  the   Master's  office  by  counsel 

(1)  S.  c.  6  Hare,  395,  632. 

(2)  But  see  Orders  X.  and  XI.  of  the  Srd  of 
June  1850,  as  to  attendance  of  counsel  before  the 
Master  and  ullowancc  of  fees.     Supra. 

(3)  Ord.  Cau.  333 ;  H  Law  J.  Rep.  (n.s.)  Chanc. 
296. 
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was  never  allowed  in  costs  between  party 
and  party,  except  in  cases  of  reference  for 
scandal. 

WiGRAMi  Y.C.  said  that  the  case  of  the 
plaintiff  was  simple  although  the  briefs 
were  lengthy ;  but  His  Honour  did  not 
think  it  required  the  assistance  of  three 
counsel.  The  fact  of  one  having  been 
called  within  the  bar  was  certainly  not  a 
ground  which  entitled  the  plaintifl*  to  be 
allowed  the  fees  of  more  than  two  counsel. 

Petition  dismissed,  with  costs. 


WlORAM,  V.C. 

1849. 
Dec.  14, 15,  17.  , 

Jan.  22. 
Feb.  14. 

Company — Fundamental  Principles,  De- 
struction of — Specific  Performance — Part- 
nership Deed,  Proof  of — Parties — Agree- 
ment, written.  Term  of  original  (parol) 
omitted  in. 

The  execution  of  the  deed  of  partnership 
of  a  company  by  one  only  of  several  co- 
plaintiffs,  suing  on  behalf  of  themselves  and 
the  other  partners,  is  not  sufficient  to  sustain 
the  suit  if  the  objection  is  taken  in  limine  ; 
but  the  Court  will  give  the  other  co-plaintiffs 
an  opportunity  of  proving  that  they  sustain 
the  character  in  which  they  claim. 

In  a  suit  for  the  specific  performance  of 
a  written  agreement,  the  defendant  will 
not  be  allowed  to  set  up  as  a  bar  to  the  suit 
that  the  written  agreement  does  not  contain 
all  the  terms  of  the  real  agreement,  unless 
the  proof  of  the  omission  by  mistake  of  some 
term  in  the  written  agreement  be  very  clear. 

In  a  suit  by  the  Droitwich  Patent  Salt 
Company,  for  the  specific  performance  of  an 
agreement  by  the  British  Alkali  Company 
to  take  a  lease  or  transfer  of  the  works,  ^'c, 
of  the  former,  it  was  objected,  by  the  defen- 
dants, that  such  an  agreement  would  be 
destructive  of  the  fundamental  objects  of  the 
ftlaintiffs"  company,  and  the  Court,  at  their 
request^  sent  this  question  to  be  tried  at  law. 

This  case  was  twice  argued,  the  Vice 
Chancellor  having  allowed  it  to  be  opened 


a  second  time  at  the  request  of  the  Solicitor 
General,  in  consequence  of  his  misappre- 
hension of  His  Honour's  views  respecting 
the  admission  of  certain  evidence.  The 
object  of  the  suit,  the  facts  of  the  case 
and  the  grounds  of  defence  taken  by  the 
defendants,  are  fully  stated  in  the  judg- 
ment of  the  Vice  Chancellor. 

Mr,  Wood  and  Mr,  Terrell  appeared 
for  the  plaintiffs,  and 

The  Solicitor  General  and  Mr,  Speed, 
for  the  defendants. 

Feb.  14,  1850.— WiGRAM,  V.C— The 
plaintiffs  in  this  case  allege  themselves  to 
be  managing  partners  of  the  company  or 
partnership  called  the  Droitwich  Patent 
Salt  Company.  They  allege  also  that  the 
plaintiffs,  Jacob  Post,  T.  Blackett,  J. 
Wheeley  Lea,  George  Allies,  W.  Clay  and 
D.  Rutter,  are  the  trustees  of  the  plaintiffs* 
company,  in  whom  the  property  of  the 
company  is  now  vested. 

The  defendant  is  a  member  of  the  British 
Alkali  Company,  and  the  company  itself 
is  sued  in  his  name  under  the  provisions 
of  an  act  of  parliament  made  and  passed 
the  19th  of  May  1836. 

Before  and  at  the  time  of  making  the 
agreement  of  the  5th  of  May  1846,  to 
which  I  shall  presently  refer,  the  plaintiffs' 
company  was,  or  claimed  to  be,  seised  and 
possessed  of,  or  entitled  to  certain  lands, 
with  the  buildings  and  salt-works  at  Droit- 
wich in  the  county  of  Worcester,  subject 
to  a  lien  for  3,000/.  to  one  W.  Clay 
deceased,  and  also  to  be  possessed  of  the 
plant,  steam-engine  and  other  apparatus, 
stock  of  salt  and  machinery,  used  in  the 
trade. 

A  treaty  was  entered  into  by  the  plain- 
tiff, W.  Clay,  alleging  himself  to  represent 
the  plaintiffs'  company,  and  by  the  defen- 
dant, Rufford,  alleging  himself  to  repre- 
sent the  British  Alkali  Company,  for  a 
lease  or  transfer  of  the  plaintiffs'  property 
to  the  latter.  An  agreement  in  writing, 
dated  the  5th  of  May  1846,  was  afterwards 
drawn  up  and  signed  by  the  plaintiff,  Clay, 
and  the  defendant,  Rufford,  containing  the 
terms  on  which  the  lease  or  transfer  was 
to  be  made. 

Disputes  afterwards  arose  between  the 
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two  companies  (1),  and  to  settle  these 
disputes  the  present  suit  was  instituted. 
The  hill  was  filed  on  the  22nd  of  May 
1847)  and  is  hy  the  plaintiffs  on  hehalf 
of  themselves  and  all  other  memhers  of 
the  Droitwich  Company,  and  it  prays, 
that  the  British  Alkali  Company  may 
be  decreed  specifically  to  perform  the 
agreement  so  entered  into  with  the  plain- 
tiffs, bearing  date  the  5th  of  May  1846, 
and  that  the  company,  or  the  directors 
or  trustees  thereof,  may  be  directed  to 
accept  and  take  from  the  plaintiffs  a  lease 
of  the  messuages,  hereditaments  and  pro* 
perty  comprised  in  the  agreement,  in  con- 
formity with  the  provisions  of  the  agree- 
ment; and  that  it  may  be  declared  by 
the  decree  of  the  Court,  that  the  plain- 
tiffs are  not  liable  prior  to,  or  as  the 
condition  of  the  acceptance  of  such  lease 
by  the  British  Alkali  Company,  to  ex- 
ecute or  cause  to  be  executed  any  re- 
pairs to  the  messuages,  hereditaments, 
premises  and  property,  and  are  not  com- 
pellable to  pay  or  allow  to  the  British 
Alkali  Company  any  sum  of  money  in 
respect  of  the  repairs  or  dilapidations 
thereof;  and  that  the  British  Alkali  Com- 
pany may  be  decreed  to  pay  to  the  plain- 
tiffs what  is  now  due  and  owing  to  the 
plaintiffs  for  rent  of  the  messuages,  heredit- 
aments, premises  and  property,  since  the 
British  Alkali  Company  took  possession 
thereof,  and  also  the  sum  of  3,952Z.  3^.  Id, 
the  balance  of  the  amount  agreed  to  be 
paid  to  the  plaintiffs  for  the  stock  of  salt, 
moveable  utensils,  boats  and  materials 
purchased  by  the  British  Alkali  Company, 
with  interest  on  such  sums  from  the  time 
the  same  ought  to  have  been  paid  to  the 
plaintiffs ;  and  that  a  receiver  may  be 
appointed  of  the  works  and  premises  so 
agreed  to  be  purchased  by  the  British 
Alkali  Company  with  all  proper  and  ne- 
cessary directions  ;  and  that  the  last-named 
company  may  be  restrained  by  the  injunc- 
tion of  the  Court  from  further  interfering 
therewith,  and  that  the  British  Alkali  Com- 
pany may  pay  the  costs  of  the  suit. 

To  the  relief  prayed  by  this  bill,  the 
defendants  have  set  up  (I  do  not  say 
improperly  set  up)  every  defence  which 

(1)  The  matter  of  the  agreement  had  been  pre- 
viously referred  to  the  arbitration  of  Mr.  Green- 
shields  and  his  award  made. 


the  law  is  supposed  to  afford  them,  and 
they  have  imposed  upon  me  the  duty  of 
examining  points  which  probably  would 
never  have  occurred  to  the  defendants  as 
grounds  for  resisting  the  performance  of 
the  agreement  of  the  5th  of  May  1846, 
unless  other  and  more  serious  objections 
had  presented  themselves. 

The  first  point  which  they  insist  the 
plaintiffs  are  bound  strictly  to  prove  is, 
that  they  sustain  the  character  of  managing 
directors  and  trustees  of  the  company,  and 
that  in  such  character  they  represent  the 
Droitwich  Salt  Company  within  the  rule, 
which,  in  certain  cases,  allows  a  few  mem- 
bers of  a  partnership  to  sue  on  behalf  of 
themselves  and  the  absent  co-partners. 

In  support  of  their  case  ^e  plaintiffs 
have  produced  a  deed,  dated  the  1st  of 
March  1826,  and  made  between  the  seve- 
ral persons  whose  names  and  seals  are 
thereunto  subscribed  and  affixed,  except 
W.  Clay,  since  deceased,  J.  Rutter,  J. 
Post,  S.  Hashold,  since  deceased,  T.  Lang- 
ley,  since  deceased,  J.  Fardan,  H.  Newman, 
since  deceased,  and  T.  Newman,  of  the 
first  part,  and  the  said  W.  Clay,  since  de- 
ceased, and  the  said  J.  Rutter,  J.  Post, 
S.  Hashold,  T.  Langley,  J.  Fardan,  H. 
Newman  and  T.  Newman,  of  the  second 
part,  purporting  to  be  the  deed  by  which 
the  Droitwich  Salt  Company  was  originally 
constituted.  And,  assuming  that  the  plain- 
tiffs sustain  the  character  they  lay  claim 
to  upon  the  record,  I  must  primd  facie,  I 
think,  assume  that  the  deed  is  what  it 
purports  to  be ;  for,  in  that  case,  the  deed 
will  come  out  of  the  proper  custody  ;  at 
least,  if  this  proof  be  not  sufficient,  I  should 
not  hesitate  to  give  the  plaintiffs  an  oppor- 
tunity of  supplying  the  deficiency  in  their 
evidence.  By  the  terms  of  the  deed  it  is 
provided,  amongst  other  things,  that  eight 
of  the  partners  for  the  time  being  should 
at  all  times  act  as  managing  partners,  with 
power  to  sell  all  or  any  of  the  partnership 
property,  and  that  no  other  person  except 
them  shoidd  have  a  right  to  interfere  in  the 
management  of  the  concerns  of  the  part- 
nership ;  and  that  they  should  hold  meet* 
ings  in  lAanner  provided  by  the  deed; 
and  that  all  proceedings  of  the  managing 
partners  should  be  entered  in  a  book  to  be 
kept  for  that  purpose,  and  to  be  signed  by 
the  secretary  or  clerk.     Provision  is  aUo 
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made  for  the  annual  change  or  re-election 
of  the  managing  partners,  and  it  is  pro* 
vided  that  a  hook  should  he  kept  by  the 
managing  partners,  containing  a  list  of  the 
numher  of  shareholders  for  the  time  being, 
and  the  number  of  shares  held  by  each 
partner  respectiirely.  It  is  farther  pro- 
vided that  the  shaies  are  not  to  be  trans- 
ferable without  the  consent  of  the  manag- 
ing partners,  nor  otherwise  than  by  deed 
to  be  executed  by  the  vendee  or  trans- 
feree. That  no  person  shall  be  eligible 
as  managing  partner  who  shall  not  have 
previously  executed  the  deed  or  some 
instrument  by  which  he  covenants  to  abide 
by  the  legulations  of  it  The  deed  contains 
an  express  clause  for  the  dissolution  of 
the  company,  in  manner  specified  therein. 
The  above  deed  is  set  out  in  the  bill. 
The  bill  also  sets  out  another  deed  of  the 
18th  of  June  1834,  providing  for  the  man- 
ner in  which  alterations  might  be  made, 
by  which  the  fundamental  rules  of  the 
partnership  might  be  altered  ;  and  also  a 
deed  of  the  81st  of  July  1840,  by  which 
the  property  of  the  plaintifGs*  company  was 
vested  in  the  persons  above  mentioned,  as 
trustees  of  the  company. 

The  plaintiffs  have  produced  the  first- 
mentioned  deed,and  have  proved  by  affidavit 
the  signatures  and  handwriting  of  between 
fifty  and  sixty  persons  appearing  to  have 
signed  the  same ;  and  supposing  the  par-r 
ties,  whose  execution  of  the  deed  is  thus 
proved,  to  be  still  shareholders  of  the  com- 
pany, their  number  will  be  sufficient  to 
bring  this  case  within  the  rule  which  allows 
a  few  persons,  members  of  a  partnership, 
to  sue  on  behalf  of  themselves  and  their 
copartners ;  but  it  is  remarkable  that,  of 
the  persons  named  as  plaintiffs  on  this 
record,  one  only  (namely,  the  plaintiff  Mr, 
Blackett)  is  amongst  those  whose  execu- 
tion of  the  deed  of  the  1st  of  March  1826 
has  been  proved  by  the  plaintiffs,  and  no 
evidence  has  been  given  of  the  execution 
by  the  other  plaintiffs  of  the  partnership 
deed,  or  any  such  deed  as  a  purchaser  of 
shares  is  required  by  the  partnership  deed 
to  execute.  The  only  evidence  given  that 
the  plaintiffs  are  the  managing  partners 
of  the  Droitwich  Salt  Company  is  that  of 
Mr.  Bumsted,  the  secretary,  who  says  in 
his  answer  to  the  second  interrogatory, — 
"The  said  plaintiffs  are  the  managing 
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partners  of  the  said  company ;  they  were 
appointed  to  be  so  at  a  general  meeting  of 
the  shareholders  of  the  said  company,  held 
on  the  24th  day  of  February  1843,  at 
which  I  attended  as  their  secretary.  A 
minute  of  their  said  appointment  was  en- 
tered by  me  at  or  about  the  time  of  the 
said  meeting  taking  place,  in  the  minute- 
book  of  the  proceedings  of  the  said 
company  which  was  then  in  use."  The 
minute  book  of  the  company  is  not  pro- 
duced,— and  the  defendants  have  cidled 
for  my  judgment  upon  the  sufficiency  of 
this  evidence. 

I  was  prepared  at  the  time  of  the  ar- 
gument to  decide  that,  after  all  that  had 
passed  between  the  parties,  if  this  proof 
were  not  sufficient,  I  would  give  the 
plaintiffs  an  opportunity  of  supplying  the 
deficiency ;  but  as  the  plaintiffs'  counsel 
insisted  that  the  evidence  was  sufficient, 
and  that  the  plaintiffs  ought  not  to  be  sub- 
jected to  the  expense  and  delay  of  further 
inquiry,  I  have  been  compelled  to  consider 
the  point. 

The  plaintiffs'  argument  was,  that 
Blackett  at  all  events  was  proved  to  be 
a  partner  in  the  Droitwich  Salt  Company, 
and  that  if  all  the  other  plaintiffs  were 
to  be  treated  as  strangers,  the  interest  of 
Blackett  alone  woidd  sustain  the  suit  in 
its  present  frame.  To  the  abstract  prin- 
ciple, upon  which  this  argument  must  be 
founded,  I  cannot  accede.  If  the  absent 
partners  in  a  numerous  partnership  are  to 
be  bound  by  proceedings  taken  in  their 
absence,  it  is  indispensably  necessary  that 
those  who  represent  them  on  the  record 
should  have  interests  identical  with  the 
absentees.  I  do  not  rely  upon  the  prin- 
ciple of  The  King  of  Spain  v.  Machado  (2) 
and  other  cases  of  that  class,  because  where 
the  objection  which  prevailed  in  those  cases 
was  not  taken  in  Umine^  and  the  Court  at 
the  hearing  was  in  a  condition  to  make 
a  final  decree,  I  have  sometimes  found 
means,  at  the  hearing  of  the  cause,  of 
getting  over  the  objection.  The  principle 
I  go  upon  is,  that  the  Court,  in  making 
a  decree  which  is  to  bind  absent  parties  in 
a  case  like  the  present,  is  bound  to  ascer- 
tain  by  strict  proof  that  the  parties  by 
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whom  the  cause  is  conducted  have  the 
interest  which  they  say  they  have.  The 
utmost,  therefore,  which  I  shall  at  this 
moment  decide  is,  that  I  will,  if  necessary, 
give  the  plaintiffs  an  opportimity  of  proving 
that  they  do  sustain  the  character  they 
claim,  if  it  should  be  necessary  to  do  so. 

The  next  points  to  be  ascertained  are, 
whether  the  Droitwich  Salt  Company  is 
bound  by  the  agreement  of  the  5th  of  May 
1846,  entered  into  by  Clay  on  their  behalf, 
and  whether  the  Alkali  Company  is  boimd 
by  the  signature  of  Rufford  to  the  same 
agreement  ?  The  proceedings  of  the  Droit- 
wich Salt  Company  on  the  2nd  of  June 
1846  are  for  the  present  sufficient  to  bind 
the  partners  in  the  Droitwich  Salt  Com- 
pany as  between  each  other,  and  the  pro- 
ceedings of  the  British  Alkali  Company  of 
the  9th  of  May  1846  are  for  the  present 
sufficient  to  shew  that  the  British  Alkali 
Company  must  be  held  bound  by  the  sig- 
nature of  Rufford  to  the  agreement  of  the 
5th  of  May  1846.  I  say  "  for  the  present** 
for  the  purpose  of  reserving  to  myself  a 
discretion  to  make  any  of  the  preceding 
points  the  subject  of  inquiry,  if  the  plain- 
tiffs should  appear  entitled  to  relief  in  other 
respects. 

I  proceed,  therefore,  now  to  consider 
the  substantive  grounds  of  defence  made 
to  the  bill.  The  first  is,  that  the  agree- 
ment in  writing  of  the  5th  of  May  1846 
does  not  contain  all  the  terms  of  the  agree- 
ment actually  come  to  between  Clay  and 
Rufford  on  behalf  of  their  respective  com- 
panies. Secondly,  that  the  plaintiff  J. 
W.  Lea  had  so  acted  under  and  with  refer- 
ence to  the  agreement  of  the  5th  of  May 
1846,  as  to  be  precluded  from  asking  the 
relief  which  is  prayed  by  this  bill,  except 
upon  terms  of  paying  the  money  ascer- 
tained by  Greenshields*  award.  Thirdly, 
it  was  insisted  that  the  agreement  of  the 
5th  of  May  1846  was  destructive  of  the 
fundamental  objects  of  the  Droitwich  Salt 
Company,  and  was  not  binding  on  the 
partners  therein  inter  se  (3). 

In  order  to  explain  my  views  as  to  the 
first  and  second  of  these  points,  it  is  not 
necessary  that  I  should  go  into  the  details 

(3)  Upon  this  point  the  defendants'  counsel 
referred  to  Bagshaw  v.  the  Eastern  Union  Railway 
Company,  7  Hare,  114;  8.c.  18  Law  J.  Rep.  (n.s.) 
Chanc.  198,  and  the  cases  there  cited. 


of  the  agreement  between  the  plaintiffs 
and  the  defendants.  The  case  made  by 
the  defendants  upon  the  first  of  these  points 
is  this  :  that  it  was  part  of  the  agreement 
come  to  between  Clay  and  Rufford,  that 
the  works  comprised  in  the  agreement  of 
the  5th  of  May  1846  should  be  in  fair 
tenantable  condition,  with  pannage  for  the 
manufacture  of  salt  in  fair  workmg  order. 
Nothing  of  this  sort  is  expressed  in  the 
written  agreement,  nor,  as  I  understand 
the  answer,  does  Mr.  Rufford  suggest  that 
it  was  ever  intended  that  any  terms  relating 
to  the  repairs  should  be  contained  in  the 
written  agreement.  His  imderstanding  of 
the  matter  must  have  been,  either  that  the 
repairs  should  rest  in  parol,  or  that  the 
alleged  stipulation  as  to  repairs  should  be 
the  subject  of  some  separate  writing,  a 
point  which  I  do  not  find  suggested  in  the 
answer.  It  is  scarcely  necessary  for  me 
to  say,  that  where  an  agreement  between 
parties  has  been  reduced  into  writing  and 
signed  by  them,  the  proof  must  be  very 
clear  which  should  induce  a  Court  to  refuse 
to  enforce  the  written  agreement  upon  the 
ground  that  a  term  of  the  real  agreement 
between  the  parties  has  been  omitted  by 
mistake ;  and  I  have  examined  the  evi- 
dence in  the  present  case  for  the  purpose 
of  seeing  whether,  if  such  a  case  had  been 
set  up  here,  the  evidence  now  before  me 
would  be  sufficient  to  prove  it.  I  do  not 
consider  the  case  as  re^ly  set  up,  because 
I  do  not  think  the  answer  does  say  that  it 
was  ever  intended  that  should  be  in  the 
written  agreement.  However  I  assume  it 
to  be  so,  and  another  reason  was  given 
for  it. 

The  depositions  certainly  do  not  prove 
any  such  case.  Of  the  depositions  and 
documentary  evidence,  I  may  say  that 
I  think  it  highly  probable  that  the  subject 
of  the  repairs  of  the  salt  works,  and  the 
working  condition  of  the  pannage  may 
have  been  the  subject  of  notice  and  con- 
versation between  Clay  and  Rufford,  during 
the  treaty  which  terminated  in  the  agree- 
ment of  the  5th  of  May  1846,  and  Mr. 
Rufford  may  possibly  have  understood  (a 
word  which  occurs  in  the  correspondence) 
that  something  not  actually  defined  by 
either  party,  should  be  done  by  the  Droit- 
wich Salt  Company  in  the  repairs  of  the 
works  and  pannage — and  I  give  Mr.  Ruf- 
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ford  credit  for  not  intending  to  overstate 
the  case,  when,  giving  his  own  impression 
of  what  passed  between  himself  and  Clay, 
he  says,  "  it  was  expressly  stipulated  and 
agreed  that  the  works  should  be  handed 
over  in  tenantable  repair,  and  the  pannage 
in  average  working  order."  But,  if  I  am 
to  form  my  opinion  from  the  evidence  in 
the  cause,  I  cannot  conclude  that  any  such 
precise  stipulation  or  agreement  was  made 
or  come  to  before  the  agreement  of  the 
5th  of  May  1846  was  signed  by  Clay  and 
Rufford.  I  am  satisfied,  as  I  have  already 
observed,  that  the  depositions  in  the  cause 
do  not  establish  this  point  in  the  defen* 
dants'  case,  nor  is  the  point  established  by 
the  correspondence.  Lea*s  instructions 
to  the  workmen  would  not  primd  facie  be 
evidence  for  the  plaintiffs,  but  the  defen- 
dants have  proved  them,  and  they  certainly 
do  not  prove  the  case  the  defendants  seek 
to  establish. 

The  claim  of  the  defendants  to  the  repairs 
is  not  asserted  in  the  early  part  of  the  cor- 
respondence with  that  precision  which  the 
claim  assumes  in  the  letters  between  Clay 
and  Rufford  in  October  1846,  but  in  terms 
which  confirm  my  opinion  already  inti- 
mated as  to  what  the  case  really  was.  In 
a  letter  of  the  30th  of  July  1846,  which  I 
presume  was  written  by  Rufford,  he  says, 
*'  It  was  understood  that  the  works  were 
to  be  handed  over  in  an  efficient  state,  and 
to  be  returned  of  the  same  efficiency  if  not 
purchased."  The  memorandum  of  the  3rd 
of  July  1846,  signed  by  Lea  and  Fardan, 
relates  to  the  pannage  only,  and  Rufford 
in  a  letter  of  the  same  date,  speaking  of  the 
repairs  of  the  pannage,  says,  **  Although 
in  this  memorandum  pans  only  are  named, 
I  apprehend  your  building  ought  to  be 
put  in  tenantable  order."  This  letter  is 
scarcely  consistent  with  the  notion  that 
Rufford,  at  the  time  of  writing  it,  supposed 
that  the  Droitwich  Salt  Company  was 
bound  by  a  definite  contract  to  put  the 
works  into  tenantable  repair,  and  the 
omission  of  this  point  in  the  agreement  of 
the  5th  of  May  1846  is  almost  conclusive 
on  the  effect  of  the  evidence.  A  statement 
by  Rufford  in  July  1846,  is  of  incompa- 
rably greater  weight  than  one  made  at  a 
later  date  after  disputes  had  occurred.  The 
agreement  between  Lea  and  Fardan  to 
refer  the  repairs  of  the  works  to  Green- 


shields,  on  the  subject  of  the  paper  of  the 
17th  of  the  same  month,  in  which  they  tell 
him  the  sense  in  which  Lea  and  Fardan 
have  used  the  word  "  repairs"  in  the  memo- 
randum of  the  17th,  has  struck  me  as  being 
not  quite  consistent  with  the  supposition 
that  they  were  referring  to  Greenshields 
an  admitted  agreement  previously  come  to 
between  Clay  and  Rufford.  My  conclusion 
upon  this  first  point  is,  that  the  defendants 
cannot  avail  themselves  of  it  as  a  bar  to  the 
present  suit. 

The  second  point  stands  on  a  very 
different  footing.  Assuming  that  no  de- 
finite agreement  had  been  come  to  between 
Clay  and  Rufford  as  to  the  repairs  of  the 
works  and  pannage,  it  is  clear  that  the 
defendants  asserted  that  such  an  agreement 
had  been  come  to,  and  that  issue  was  joined 
upon  this  between  the  two  companies.  It 
is  clear  also  that  Lea  and  Fardan,  on  behalf 
of  their  respective  companies  referred  this 
matter  to  arbitration.  This  reference  was 
acted  upon  and  an  award  made  in  pur- 
suance of  it,  and  it  is  no  new  proposi- 
tion that  the  settlement  of  such  a  dispute 
may  be  a  good  consideration  to  support  the 
agreement  come  to  between  Lea  and  Far- 
dan, and  if  Lea  were  sole  plaintiff  on  this 
record  seeking  to  enforce  an  agreement  in 
which  he  alone  was  interested,  I  am  not 
prepared  to  say  that  the  Court  would  give 
him  relief  except  upon  the  terms  of  his 
paying  the  sum  awarded,  although  no  bind- 
ing agreement  as  to  the  repairs  may  origi- 
nally have  been  made ;  and  if  I  am  right 
in  this  it  becomes  a  question  whether  the 
plaintiffs,  represented  in  part  by  Lea,  can 
obtain  relief  except  upon  the  terms  of  pay- 
ing the  sum  awarded.  All,  however,  which 
I  need  now  decide  is,  that  the  transaction 
to  which  Lea  was  a  party  would  not  be  a 
bar  to  the  suit,  but  would  affect  the  plain- 
tiffs' right  to  relief  only  as  a  condition  to  be 
imposed  upon  them  in  case  they  should 
appear  entitled  to  relief  in  other  respects. 

Upon  the  third  and  only  remaining  point, 
that  which  relates  to  the  validity  of  the 
agreement  of  the  5th  of  May  1846,  I  shall 
accede  to  the  defendants'  request,  and  allow 
the  question  to  be  tried  at  law.  The  plain- 
tiffs must  submit  to  be  bound  by  any  order 
the  Court  may  make  for  payment  of  the 
money  awarded. 
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THE    ATTORNEY   GENERAL 
r.  LAWE8. 


Charity — Charitable  Bequest — Costs. 

The  will  of  a  testatrix  directed  her  eX' 
ecutars  to  pay  lOOZ.  a  year  to  her  hankers^ 
for  the  sole  use  and  benefit  of  any  of  the 
ministers  and  members  of  the  churches  then 
forming  upon  the  apostolical  doctrines  brought 
forward  originally  by  the  late  Edward  Irving  ^ 
who  might  be  persecuted,  aggrieved,  or  in 
poverty  for  preaching  or  upholding  those 
doctrines ;  or  half  the  sum  might  be  appro^ 
priated  for  the  benefit  of  the  church  founded 
by  the  late  Edward  Irving  in  Netcman 
Street : — Held,  that  the  above  was  a  valid 
charitable  bequest  to  the  class  ascertained  by 
the  Master. 

The  defendant,  the  administratrix  and 
residuary  legatee  of  the  testatrix,  admitted 
assets,  and  had  set  apart  a  fund  to  secure 
the  payment  of  the  above  bequest : — Held, 
the  suit  being  merely  for  the  determination 
of  the  validity  of  the  above  bequest,  that  set- 
ting  apart  from  the  general  estate  a  sufficient 
fund  to  meet  the  bequest,  did  not  constitute 
such  a  severance  as  would  exonerate  the 
residuary  estate  of  the  testatrix  from  pay^ 
ment  of  the  costs  of  suit,  and  that  such  costs 
were  properly  payable  out  of  such  residuary 
estate. 

This  was  an  information  by  the  At- 
torney General,  at  the  relation  of  the 
chief  ministers  of  the  seven  churches  or 
congregations  in  London,  mentioned  sub- 
sequently, belonging  to  the  religious 
society  formed  by  the  late  Edward  Irving 
in  1832,  when  his  connexion  with  the  Esta- 
blished Church  of  Scotland  was  dissolved. 
The  information  was  filed  for  the  purpose 
of  ascertaining  the  validity,  as  a  general 
charitable  bequest,  of  the  following  direc- 
tion in  the  will  of  Ann  Burrell,  of  Southall, 
spinster,  dated  in  1836,  viz. : — "I  direct 
my  executors  to  pay  Messrs.  Drummonds, 
bankers,  49,  Charing  Cross,  a  clear  yearly 
sum  of  lOOZ.  for  the  sole  use  and  benefit 
of  any  of  the  ministers  and  members  of 
the  churches  now  forming  upon  the  apo- 
stolical doctrines  brought  forward  originally 
by  the  late  Edward  Irving^  who  may  be 
persecuted,  aggrieved,  or  in   poverty  for 


preaching  or  upholding  those  doctrines ; 
or  half  the  sum  may  be  appropriated  for 
the  benefit  of  the  church  founded  by  the 
late  Edward  Irving  in  Newman  Street." 

The  testatrix  died  in  1845,  and  letters 
of  administration  to  her  effects  were  taken 
out  by  the  defendant,  the  residuary  legatee 
named  in  the  will.  The  defendant,  by  her 
answer,  admitted  assets,  and  the  invest- 
ment of  a  sum  of  3,333/.  6s,  Sd.  stock,  in 
her  own  name,  for  the  purpose  of  meeting 
the  annual  payment,  and  stated  that  she 
had  paid  the  dividends  for  two  or  three 
years  into  the  bank  of  Messrs.  Drummondy  * 
but  that  they  had  declined  the  responsi- 
bility of  distribution;  and  that  she  was 
desirous  of  acting  under  the  indemnity  of 
the  Court,  in  the  event  of  the  bequest 
being  held  to  be  charitable. 

The  Master,  by  his  report,  certified  that 
he  found  as  follows : — ^That  Edward  Irving, 
deceased,  was  formerly  the  minister  of  a 
certain  church  in  Regent  Square,  in  the 
parish  of  St.  Pancras,  in  connexion  with 
the  Established  Church  of  Scotland ;  and 
that  in  May  1832  he  ceased  to  be  such 
minister,  and  his  connexion  with  the  Esta- 
blished Church  of  Scotland  was  dissolved 
by  the  act  of  the  said  established  church, 
or  the  authorities  thereof,  but  that  he 
thenceforth  continued  to  be  the  minister 
of,  and  having  pastoral  care  over,  a  ma- 
jority of  the  persons  theretofore  communi- 
cants of  the  church  in  Regent  Square,  who 
withdrew  therefrom  upon  the  ejection  of 
Edward  Irving,  and  became  under  him 
a  separate  congregation  or  religious  so- 
ciety, which  had  ever  since  continued  and 
still  continued  to  exist.  That  there  were 
then  divers  congregations  and  ministers 
belonging  to  such  religious  society  esta- 
blished in  London  and  elsewhere  in  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  all  of  which  held  and  possessed 
certain  lawful  doctrines  and  tenets  called 
apostolical,  which  were  taught  and  pro- 
minently brought  forward  by  Edward  Irving 
during  his  life,  and  which  were  described  and 
referred  to  as  such  in  the  will  as  originally 
taught  by  Edward  Irving.  That  the  doc- 
trines referred  to  in  the  will  of  the  testatrix 
as  **  the  apostolical  doctrines  brought  for- 
ward originally  by  the  late  Edward  Irving," 
were  the  following,  viz.,  the  doctrine  of  the 
permanence  of  the  gifts  of  apostles,  pro« 
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phets,    evangelists,   and    pastors    in    the 
churdi;  the  doctrine  of  the  right  of  the 
church  to  the  continuance  of  the  miracu- 
lous powers  and  gifts  of  the  Holy  Ghost 
given  on  the  day  of  Pentecost ;  and  the 
doctrine  of  the  necessity  of  the  presence 
of  that  fourfold  ministry,  including  that  of 
apostles,  and  of  those  powers  and  gifts  in 
the  church,  for  the  purpose  of  preparing 
and  perfecting  the  church  for  the  second 
advent  of  the  Lord  Jesus  Christ ;  all  which 
doctrines  were  taught  and  insisted  upon 
hy  E.  Irving,  and  were  founded  upon  the 
doctrine  of  the  true  humanity  as  well  as 
divinity  of  the  Lord  Jesus  Christ,  and  he- 
came  and  were  the  basis  of  communion 
by  which  the  ministers  and  religious  con- 
gregations adhering  to  £.  Irving,  and  to  the 
doctrines  taught  by  him  after  his  separation 
from  the  Established  Church  of  Scotland, 
were,  and  had  ever  since  been  distinguished 
from  other  denominations  or  communities 
of  Christians  in  this  country.  That  since  the 
separation  of  £.  Irving  firom  the  Established 
Church  of  Scotland,  numerous  churches,  to 
the  number  of  thirty-five,  or  thereabouts, 
in  the  whole,  had  been  from  time  to  time 
&nned,  in  different  parts  of  England,  upon 
the  basis  of  the  doctrines  so  taught  by  him ; 
and  the  worship  and   discipline  of  such 
churches  had  been  and  was  conducted  and 
ministered  by  certain  ministers  who  were 
known  among  the  members  of  such  con- 
gregatio|is  by  the  title  of  apostles,  assisted 
by  certain-other  ministers  of  various  orders, 
who  were  known  among  the  members  of 
auch  congregations  by  the  several  titles 
of  prophets,  evangelists  and  pastors ;  and 
the  total  number  of  communicants  of  such 
churches,  besides  those  regularly  attending 
the  worship  of  such  churches,  was  then 
>ery  considerable,  and  not  less  than  4,000 
persons,  and  that  the  number  of  the  ministers 
of  such  churches   was   upwards  of  270. 
TThat  such  churches  were  in  progress  of 
Cormationat  the  date  of  the  will,  and  that  the 
testatrix  had  full  knowledge  of  the  doctrines 
taught  and  maintained  in  such  churches, 
and  particularly  of  the  doctrines  taught  and 
maintained  by  E.  Irving  in  the  church  in 
Kewman  Street ;  and  that  the  testatrix  her- 
self adhered  to  such  doctrines,  though  she 
did  not  attend  the  public  worship  held  in 
any  of  such  churches.     That  many  of  the 


persons  who  were  then  ministers  and 
members  respectively  of  such  churches 
were,  before  they  embraced  such  doctrines, 
ministers  or  members  of  the  Church  of 
England,  or  of  other  religious  denomina- 
tions ;  and  divers  of  such  persons  befr>re 
embracing  the  doctrines  aforesaid  were 
deriving  a  liberal  or  competent  mainte- 
nance from  preferments,  salaried  offices,  or 
other  employments,  as  clergymen,  dissent- 
ing ministers,  or  schoolmasters  and  other- 
wise, in  the  Church  of  England,  or  in  other 
religious  denominations,  and  were  deprived 
of  such  maintenance  upon  their  embracing 
and  professing  the  doctrines  aforesaid,  and 
in  consequence  of  preaching  or  upholding 
the  same,  and  were  thereby  reduced  to  a 
state  of  pecuniary  distress  and  poverty,  in 
which  they  had  ever  since  been  and  then 
were,  and  which  had  been  from  time  to 
time  relieved  by  voluntary  contributions 
and  alms  of  other  members  of  the  same 
churches ;  and  that  others  of  the  minis- 
ters and  members  of  the  said  churches 
were,  before  embracing  the  doctrines  afore- 
said, engaged  in  secular  professions,  trades 
and  employments,  from  which  they  were 
deriving  a  liberal  or  competent  main- 
tenance, and  upon  their  embracing  and 
upholding  the  doctrines  aforesaid,  and  in 
consequence  thereof,  were  deprived  of  such 
maintenance,  either  by  the  loss  of  custom 
and  goodwill  in  their  business,  or  by  the 
disapprobation  and  discountenance  of 
friends  on  whom  they  were  dependent, 
or  by  the  voluntary  relinquishment  of 
their  several  professions,  &c,  for  the  pur- 
pose of  preaching  the  doctrines  aforesaid, 
and  devoting  themselves  to  the  ministry 
of  religion  according  to  the  same  doc- 
trines ;  and  by  reason  thereof,  very  many 
of  the  ministers  and  members  of  the  said 
churches  had  become,  and  were  in  great 
poverty  and  affliction,  and  had  been  and 
were  wholly  or  in  part  dependent  upon 
pecuniary  aid  and  support  from  the  con- 
tributions of  their  richer  brethren.  That 
E.  Irving  at  the  time  of  his  ejection 
from  the  Established  Church  of  Scotland 
became  the  chief  minister  of  the  congr^^ 
tion  belonging  to  the  church  or  religious 
society  formed  by  him,  of  the  communi- 
cants who  withdrew  from  the  church  in 
Regent  Square  at  the  time  of  his  ejecticm 


302 


COURTS  OF  CHANCERY: 


[New  Skbik< 


therefrom,  and  others  who  thereupon,  and 
suhsequently,  joined  the  congregation, 
and  which  then  hegan  to  assemhle,  and 
had  ever  since  continued,  and  still  con- 
tinued to  assemhle  for  the  purposes  of 
religious  worship,  at  a  certain  chapel,  or 
place  of  worship,  at  14,  Newman  Street, 
Oxford  Street,  in  the  county  of  Middlesex  ; 
and  such  chapel  or  place  of  worship  was 
taken  hy  Edward  Irving  in  September 
1832,  as  the  lessee  or  tenant  thereof,  for 
the  purpose  of  such  religious  worship,  and 
that  Edward  Irving  continued  to  be  the 
chief  minister  of  such  congregation  to  the 
time  of  his  death  in  November  1834.  That 
upon  the  death  of  Edward  Irving,  the 
relator,  Mr.  C.  Heath,  became,  and  had 
ever  since  been,  the  chief  minister  of  the 
same  congregation,  and  also  became  the 
assignee  of  the  lease  granted  to  Edward 
Irving  of  the  chapel  or  place  of  worship 
in  Newman  Street;  and  that  the  congre- 
gation and  C.  Heath,  as  the  chief  minister 
thereof,  had  always  adhered  to  the  doc- 
trines taught  by  Edward  Irving.  That 
the  testatrix  knew  that  a  congregation 
met  for  religious  worship  at  14,  Newman 
Street,  under  the  chief  ministry  of  C.  Heath, 
and  that  such  congregation  or  religious 
society  adhered  to  the  doctrines  taught  and 
maintained  by  the  late  Edward  Irving; 
and  that  the  testatrix,  in  her  lifetime,  was 
in  the  habit  of  sending  occasionally  to 
C.  Heath,  as  the  chief  minister  of  the 
church  in  Newman  Street,  small  sums  of 
money  in  aid  of  the  poor  belonging  to 
that  church;  and  that  the  congregation 
or  religious  society  assembling  in  New- 
man Street  for  religious  worship  under 
the  chief  ministry  of  C.  Heath,  was  the 
church  described  in  the  will  of  the  testatrix 
as  the  church  founded  by  the  late  Edward 
Irving  in  Newman  Street.  That,  besides 
the  church  in  Newman  Street,  there  were 
six  other  churches  or  congregations  then 
established  in  London,  and  respectively 
called  the  church  in  Bishopsgate,  of  which 
the  relator,  J.  L.  Miller,  was  the  chief 
minister;  the  church  in  Southwark,  of 
which  the  relator,  A.  Horn,  was  the  chief 
minister ;  the  church  in  Chelsea,  of  which 
the  relator,  H.  J.  Owen,  was  the  chief 
minister  ;  the  church  in  Islington,  of  which 
the  relator,  W.  H.  Lay  ton,  was  the  chief 


minister ;  the  church  in  Paddington,  of 
which  the  relator,  M.  C.  Seton,  was  the 
chief  minister;  and  the  church  in  West- 
minster, of  which  the  relator,  C.  E.  Wallis, 
was  the  chief  minister ;  and  that  there  were 
divers  other  churches  or  congregations  in 
connexion  with  the  said  churches  at  several 
other  places  in  England,  Scotland  and 
Ireland;  in  all  of  which  the  doctrines 
preached  by  E.  Irving  were  taught  and 
professed.  That  from  the  year  1835  down 
to  the  present  time,  the  chief  ministers  for 
the  time  being  of  the  seven  churches  in 
London  had  the  management  and  distribu- 
tion of  certain  funds  arising  from  a  tenth 
part  of  certain  payments  voluntarily  made 
by  the  several  members  of  the  congrega- 
tions of  the  several  churches  established 
upon  the  doctrines  maintained  in  London 
and  elsewhere;  the  payments  being  paid 
as  the  tenth  part  or  tithe  of  the  clear  in- 
come of  the  several  members  of  the  con- 
gregations and  from  certain  other  sums  of 
money  which  had  from  time  to  time  been 
voluntarily  given  or  contributed  on  behalf 
of  the  poor  ministers  and  members  of  the 
several  churches  or  congregations  ;  that 
the  seven  chief  ministers  had,  during  the 
same  period,  kept  accounts  in  their  names, 
at  the  bank  of  Messrs.  Drummond  &  Co., 
of  49,  Charing  Cross,  of  all  sums  of  money 
arising  from  the  tenth  part  of  the  tithe 
so  given  or  contributed  respectively  as 
aforesaid;  that  they  had  from  time  to 
time  distributed  and  applied  monies  stand- 
ing to  the  credit  of  such  account  in  the 
relief  of  poor  ministers  and  members  of 
the  said  churches  and  congregations  ;  and 
that  such  account  was  still  kept  with  Messrs. 
Drummond,  by  and  in  the  names  of  M.  C. 
Seton,  C.  Heath,  and  H.  J.  Owen,  on  be- 
half of  the  seven  chief  ministers  for  the  time 
being  of  the  seven  churches  in  London,  for 
the  purposes  aforesaid.  That  the  monies 
arising  from  the  tenth  part  of  the  tithe  so 
made  as  aforesaid  of  the  several  churches 
or  congregations,  from  the  1st  of  January 
1837  to  the  31st  of  December  1848,  had 
amounted  in  the  whole  to  the  sum  of  2 1 ,017/- 
6s,  f  and  the  monies  arising  from  the  sums 
voluntarily  given  or  contributed  by  the 
several  churches  or  congregations,  for  the 
poor  ministers  and  members  thereof,  from 
the  1st  of  January  1837  to  the  1st  of  De- 
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cember  1848,  bad  amounted  in  the  whole 
to  30,229/.  7«.  6d.,  making  a  total  of  51 ,246/. 
ISs,  6d,,  the  whole  of  which  had  been  ap- 
plied and  distributed  by  the  seven  chief 
ministers  for  and  towards  the  support  of 
poor  ministers  and  members  of  the  several 
churches ;  and  that  notwithstanding  such 
relief  and  assistance,  great  distress  had  been 
undergone  by  the  poor  ministers  and  mem- 
bers, and  that  the  seven  chief  ministers  had 
been  unable  adequately  to  meet  the  appeals 
which  had  been  made  to  them  by  such  poor 
ministers  and  members  for  pecuniary  assist- 
ance, and  had  continually  been  obliged,  from 
the  insufficiency  of  the  flmds  in  their  hands, 
in  many  cases  to  refuse  such  assistance 
when  it  was  greatly  needed,  and  ought,  if 
possible,  to  have  been  rendered.  That 
the  doctrines  referred  to  in  the  will  of  the 
testatrix,  as  the  apostolical  doctrines  brought 
forward  originally  by  the  late  E.  Irving, 
were  such  doctrines  as  above  mentioned, 
and  that  there  was  such  a  class  of  persons 
as  above  mentioned,  answering  the  descrip- 
tion contained  in  the  will  of  the  testatrix, 
who  were  persecuted,  aggrieved,  or  in  po- 
verty for  preaching  or  upholding  those  doc- 
trines ;  but  that  no  •  evidence  had  been 
given  to  shew  what  persons  there  were 
answering  the  said  description.  And  that 
the  church  in  Newman  Street,  above  men- 
tioned, was  the  church  described  in  the  will 
as  the  church  founded  by  the  late  E.  Irving 
in  Newman  Street. 

At  the  hearing  of  the  cause  for  further 
directions, 

The  Solicitor  General,  Mr.  Roundell 
Palmer  and  Mr,  Toller  appeared  in  sup- 
port of  the  information,  and  contended 
that  the  above  gift  was  a  valid  charitable 
hequest,  and  cited— 

Mitford  V.  Reynolds,  1  Ph.  185,  706 ; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  40. 

Nightingale  v.  Goulhum^  5  Hare,  484; 

8.  c.  16  Law  J.  Rep.  (n.s.)  Chanc. 

270. 

The  Attorney  General  v.  Cock,  2  Ves. 

sen.  273. 
PoweU  V.  the  Attorney  General  and 
Pendleton,  3  Mer.  48. 

Mr,  Kenyon  Parker  and  Mr,  Bovill, 
for  the  defendant,  submitted  that  it  was 
merely  a  bequest  to  a  private  charity  for 


the  benefit  of  certain  individuals.     They 
cited — 

Ommanney  v.  Butcher,  Turn.  &  R.  260, 
Morice   v.    the  Bishop  of  Durham,  9 
Ves.  399 ;  s.  c.   (affirmed)  10  Ves. 
522. 
James  v.  Allen,  3  Mer.  17. 
Williams  v.  Kershaw,  5  CI.  &  F.  Ill, 
Ellis  V.  Selby,  1  Myl.  &  Cr.  286  ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  69. 
The  Attorney  General  v.  the  Bishop  of 

Oxford,  1  Bro.  C.C.  444,  n. 
Flint  V.  Warren,  15  Sim.  626;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  441. 
Corbyn  v.  French,  4  Ves.  418. 
As  to  the  costs  of  the  suit,  it  was  sub- 
mitted  that   they  must  be  borne  by  the 
fund,  as   it   had   been    severed   from   the 
general  estate. 

The  Solicitor  General  replied. 

WiGRAM,  V.C. — The  only  doubt  or  un- 
certainty in  my  mind  in  this  case  arose  out 
of  the  second  alternative  of  this  bequest : 
that  is,  the  power  to  apply  one  half  of  the 
legacy  to  the  chapel  in  Newman  Street. 
But  I  am  now  satisfied  that  it  does  not 
make  any  difference  in  the  case.  If  the 
gift  had  been  confined  to  the  first  alterna- 
tive, that  is,  to  the  ministers  and  members 
of  the  churches  then  forming  in  conse- 
quence of  the  events  mentioned  in  the  will, 
I  think  I  should  have  had  no  difficulty 
in  holding  it  a  charitable  bequest  in  esse. 
It  would  have  extended  clearly  to  all 
members  who  should  thereafter  adhere  to 
any  congregation,  the  nucleus  of  which  had 
been  formed,  or  the  formation  of  which 
had  been  commenced,  before  the  date  of  the 
will  of  the  testatrix.  I  cannot  help  think- 
ing that  it  would  include  any  churches  or 
congregations  formed  after  that  date,  in 
consequence  of  the  ejection  of  Mr.  Irving 
from  the  Church  of  Scotland.  The  mean- 
ing clearly  was,  not  merely  to  speak  of  the 
particular  congregation  which  the  testatrix 
knew  to  be  in  the  course  of  formation,  but 
to  speak  generally  of  congregations  which 
might  be  formed  in  consequence  of  that 
circumstance.  I  am  quite  satisfied  that 
would  have  been  a  general  charitable  be- 
quest. Coupling  the  gift  in  Newman  Street 
with  it,  I  am  by  no  means  satisfied  it  may 
not  be  a  gift  to  a  charity.  The  question  then 
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is,  whether  the  gift  is  not  to  he  sustained, 
hecause  the  testatrix  has  thought  proper  to 
^ve  one  half  of  the  property  to  the  con- 
gregation in  Newman  Street.  It  only  goes 
to  the  extent  of  that  half  to  he  applied  in 
that  particular  way.  If  there  had  heen 
only  a  general  power,  and  the  purpose 
to  which  it  was  to  have  heen  applied 
had  not  heen  charitahle,  then  the  whole  to 
some  extent  would  have  fallen  within  the 
principle  of  the  case  hefore  the  Master  of 
the  Rolls —  Williams  v.  Kershaw  (1 ).  In  this 
case  there  is  a  gift  to  a  purpose  which  I 
think  is  a  general  charitable  purpose,  and 
then  a  power  is  given  to  apply  half  to  an- 
other purpose.  I  cannot  think  that  would 
take  away  from  it  the  character  of  a  cha- 
ritable bequest.  But  there  is  no  occasion 
to  go  into  that  question,  for  the  benefit  to 
the  church  in  Newman  Street  would  not 
he  a  bad  bequest,  and  as  to  the  other,  the 
Master  has  found,  and  there  is  no  exception 
to  his  report,  that  there  are  objects  who 
might  take. 

As  to  the  question  of  costs,  I  am  very 
anxious  not  to  shake  a  well-settled  rule, 
which  is,  that  where  a  legacy  is  severed 
from  the  bulk  of  the  estate,  and  becomes 
the  subject  of  litigation,  the  particular  fund, 
and  not  the  general  fund,  should  bear  the 
costs.  The  meaning  of  this  rule  is,  that 
if  the  testator  has  given  a  legacy  and  it  is 
severed  from  the  estate,  and  a  dispute  arises 
between  the  persons  to  whom  or  to  some  of 
whom  that  legacy  belongs,  there  the  par- 
ticular fund  bears  the  costs.  But  if  the 
question  arises  between  persons  claiming 
^e  legacy  and  the  estate  itself,  as  to 
whether  the  legacy  is  payable  or  not,  that 
is  not  the  case  of  a  severance  in  the  sense  in 
which  the  rule  applies,  because  until  the 
Court  makes  a  decree  the  legacy  is  not 
severed.  It  is  still  under  its  controul  until 
the  point  is  decided.  If  I  were  here  ad- 
ministering the  general  estate,  which  but 
for  the  admission  of  assets  I  should  have 
been,  I  should  have  ordered  the  costs  to  be 
paid  out  of  the  estate.  Does  the  fact  that 
the  residue  has  been  paid  over  make  any 
difference?  Can  I  treat  it  as  paid  over 
against  the  fact,  that  the  residuary  legatee 
is  administratrix  (supposing   that   makes 

(1)  In  July  1835,  before  Lord  Cottenham,  then 
Master  of  the  Rolls — see  1  Keen,  227,  n. ;  s.  c.  5 
Law  J.  Rep.  (n.b.)  Chanc.  84. 


any  difference),  and  that  she  submits  to 
have  the  account  taken  and  admits  assets  to 
pay  the  legacy  in  question  ?  The  admission 
of  assets  is  an  admission  of  liability  to  pay 
the  costs  of  the  suit,  if  they  are  properly 
payable  out  of  the  estate.  I  regard  this 
simply  as  a  contest  between  the  residuary 
legatee  and  the  estate  itself,  whether  the 
legacy  comes  out  of  the  estate  or  not.  The 
mere  fact  that  a  sum  is  paid  into  the  Bank 
until  the  decision  is  known  cannot  make 
any  difference.  I  therefore  think  there 
must  be  a  declaration  that  the  bequest  is 
valid,  and  a  reference  to  the  Master  to  ap* 
prove  of  a  scheme. 


M.R. 
1849 
Nov 


R.     ^ 

49.      > 
.16.  3 


TAYLOR  V.  TAYLOR. 


Baron  and  Feme — Feme  Covert — Attach^ 
merU, 

An  order  was  made  for  an  aUcichmeni 
against  a  married  woman  for  want  of  an 
answer  in  a  suit  affecting  her  separate 
estate,  she  having  obtained  an  order  to  answer 
separate  from  her  husband, 

Mr,  Turner  and  Mr.  Freeling,  on  behalf 
of  the  plaintiff,  moved  for  an  attachment 
against  a  married  woman  for  want  of  an 
answer.  The  bill  was  filed  on  the  30th  of 
June  1849;  and  on  the  11th  of  August, 
and  again  on  the  8th  of  October,  she 
obtained  f\irther  time  to  answer.  On  the 
8th  of  November  she  applied  for  fHirthet 
time ;  but  there  being  no  affidavit  in  sup- 
port of  the  application,  it  was  refused.  The 
suit  affected  her  separate  estate,  and  she 
had  obtained  an  order  to  answer  sepamite 
from  her  husband. 

Nayler  v.  Byland,  9  Sun.  253. 

Ottway  V.  Wing,  12  Sim.  90;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  208. 

The  Master  op  the  Rolls. — You  may 
take  the  order. 

[See  Dubois  v.  Hole,  2  Vem.  613; 
Tr avers  v.  Buckly,  1  Ves.  sen.  386; 
Powell  V.  Prentice,  Ridgw.  258  ;  Tarleton 
V.  Dyer,  10  Ves.  442;  Bunyan  v.  jlfor- 
timer,  6  Madd.  278.] 
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HIPKIN  V.  WILSON. 


Mortgage — Proviso  for  Redemption, 

By  indentures,  dated  in  December  1826, 
an  estate  was  conveyed  to  C,  by  way  of 
mortgage  for  the  term  of  2,000  years,  and, 
subject  thereto,  to  such  uses  as  A,  and  B. 
should  jointly  appoint,  with  remainder,  in 
default  of  such  appointment,  to  A.  for  Hfe, 
with  remainder  to  B,  in  fee.  By  indentures, 
dated  in  December  1839,  A,  B.  and  C. 
conveyed  the  estate  to  D.  (who  had  paid  off 
the  mortgage  debt  created  by  the  deeds  of 
1826^,  in  fee,  by  way  of  mortgage,  with  a 
proviso,  that  if  A,  and  B.  or  either  of  them, 
their  or  either  of  their  heirs,  should  pay 
the  mortgage  debt,  D,  would  convey  the  estate 
to  A,  and  B.  and  their  heirs ;  and  a  de^ 
claration  thai,  as  between  A.  and  B,  the 
mortgage  debt  should  be  considered  as  a 
charge  on  the  estate,  and  that  A.  should  pay 
the  interest  in  his  life-time,  B.  died  in  the 
Ufetime  of  A : — Held,  that  notwithstanding 
the  proviso  for  redemption  contained  in  the 
deed  of  December  1839,  the  estate,  subject 
to  AJs  life  estate,  was  vested  in  B,  absO' 
lutely. 

By  indentures,  dated  the  7th  and  8th  of 
December  1826,  an  estate,  called  *'  The 
Preen  Estate,"  was  conveyed  to  N.  R. 
Ckrke  and  G.  P.  Lowther,  for  the  term  of 
2,000  years,  by  way  of  mortgage,  with  a 
proTiso  for  cesser  of  the  term  on  pa3anent 
by  William  Webster  the  father  and  William 
Webster  the  son,  or  either  of  them,  or  the 
heirs,  executors,  or  administrators  of  them, 
or  either  of  them,  or  the  person  or  persons 
for  the  time  being  entitled  to  the  ^eehold 
and  inheritance  of  the  said  hereditaments 
to  N.  R.  Clarke  and  G.  P.  Lowther,  &c. 
ofthesumof  10,000^.  and  interest;  and, 
subject  thereto,  to  such  uses  as  William 
Webster  the  father  and  William  Webster  the 
son  should  by  deed  jointly  appoint ;  with 
remainder  to  the  use  of  William  Webster 
the  father  for  life,  with  remainder,  in  default 
of  such  appointment,  to  such  uses  as  Wil- 
liam Webster  the  son,  in  case  he  should 
suryive  his  father,  should  by  deed  or  will 
appoint;  with  remainder,  in  default  of 
such  appointment,  to  the  use  of  William 
Webster  the  son  and  the  heirs  of  his  body ; 
Sri#  Snns,  XIX— CflAHa 


with  remainder  to  the  use  of  William  Web- 
ster the  father  and  William  Webster  the 
son,  and  their  heirs. 

Sir  Charles  Morgan  and  others  paid 
off  the  mortgage  debt  of  10,000/.,  and 
agreed  to  advance  the  further  sum  of 
15,000/.  on  the  security  of  the  property 
comprised  in  the  deeds  of  December  1826, 
and  certain  other  property. 

By  indentures  dated  the  23rd  and  24th 
of  December  1839,  William  Webster  the 
father  and  William  Webster  the  son  ap- 
pointed the  Preen  estate,  and  conveyed 
the  other  property  to  Sir  Charles  Morgan 
and  others  in  fee,  by  way  of  mortgage,  to 
secure  25,000/.  The  proviso  for  redemp- 
tion as  to  the  Preen  estate  was  as  follows : 
'*  Provided  always,  &c.  that  if  the  said 
William  Webster  the  father  and  William 
Webster  the  son,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  or  ad- 
ministrators do  pay  unto  the  said  Sir  C. 
Morgan,  &c.  the  sum  of  25,000/.  on  the  &c., 
with  interest  for  the  same,  after  the  rate 
of,  &c.,  they,  the  said  Sir  C.  Morgan,  &c., 
will,  upon  the  request  and  at  the  costs 
and  charges  of  the  said  William  Webster 
the  father  and  William  Webster  the  son, 
their  heirs  or  assigns,  convey  and  assure 
all  and  singular  the  said  hereditaments  and 
premises  unto  and  to  the  use  of  the  said 
William  Webster  the  father  and  William 
Webster  the  son,  their  heirs  or  assigns,  or 
unto  such  other  persons  as  they  shall  direct 
or  appoint."  The  indentures  of  release 
also  contained  the  following  clause :  — 
**And  it  is  hereby  agreed  and  declared 
between  the  said  William  Webster  the 
father  and  William  Webster  the  son  that, 
as  between  themselves,  and  without  pre- 
judice to  the  right  of  Sir  C.  Morgan,  &c., 
to  enforce  payment  of  the  said  sum  of 
25,000/.  and  the  interest  intended  to  be 
hereby  secured,  the  said  sum  of  25,000/. 
shall  not  be  considered  as  the  personal 
debt  of  either  of  them,  the  said  William 
Webster  the  father  and  William  Webster 
the  son,  but  as  a  charge  upon  the  aforesaid 
hereditaments ;  and  that  it  is  their  intent 
and  meaning  that  all  interest  which  shall 
accrue  in  respect  of  the  said  principal  sum 
in  the  lifetime  of  the  said  William  Webster 
the  father,  shall  be  borne  and  paid  by 
him." 

William  Webster  the  son  died  in  Janu- 
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ary  1843,  leaving  a  son.  William  Webster 
the  father  died  in  December  1843,  having 
by  his  will  made  a  general  devise  of  all  his 
real  estate  on  certain  trusts. 

The  bill,  which  was  filed  by  the  persons 
claiming  under  the  will  of  William  Webster 
the  father,  against  the  persons  claiming 
the  estate  by  virtue  of  the  estate  tail 
limited  to  William  Webster  the  son,  by  the 
deeds  of  December  1826,  prayed  that  it 
might  be  declared  that,  under  the  limitations 
contained  in  the  indentures  of  the  23rd  and 
24th  of  December  1839,  William  Webster 
the  father  and  William  Webster  the  son 
became  equitably  entitled  to  the  Preen 
estate  as  joint  tenants,  subject,  with  the 
other  real  estates  therein  comprised,  to  the 
mortgage  thereby  created ;  and  that  Wil- 
liam Webster  the  father,  having  survived 
William  Webster  the  son,  became  and  was 
at  the  time  of  his  decease,  under  the  said 
indenture  of  the  24th  of  December  1839, 
solely  entitled  to  the  Preen  estate,  subject 
as  aforesaid;  and  that  the  plaintiffs,  by 
virtue  of  the  will  of  William  Webster  the 
father,  were  entitled  to  the  possession  of 
the  same  estate,  and  to  the  rents  and  profits 
thereof,  upon  the  trusts  declared  by  the 
said  will  of  William  Webster  the  father. 

The  persons  claiming  under  the  estate 
tail  of  William  Webster  the  son  demurred 
to  the  bill  for  want  of  equity,  on  the  ground 
that  the  proviso  for  redemption,  contained 
in  the  deed  of  December  1839,  had  not  the 
effect  of  altering  the  limitations  of  the  estate 
contained  in  the  deed  of  December  1826. 

Mr.  Malins  and  Mr,  Greene,  for  the 
demurrer. 

Mr,  Swanston  and  Mr,  Rasch,  for  the 
bill. — The  rule  may  be  admitted  as  laid 
down  in  Jackson  v.  /nne«(l),  that,  where 
there  is  merely  a  reservation  in  the  proviso 
for  redanption  conveying  the  estate  from 
the  person  who  was  the  owner  at  the  time 
of  executing  the  mortgage,  there  is  a  result- 
ing trust  for  such  owner.  The  question  in 
such  case  is,  whether  there  is  or  is  not  an 
intention  that  something  more  was  to  be 
done  than  the  making  the  mortgage,  and 
that  the  estate  was,  by  the  same  deed,  to 
be  resettled.  There  is  such  an  intention 
in  this  case. 

(1)  1  Bligh,  104, 126. 


They  cited — 
Lord  Fauconherge  v.  Fitzgerald,  Fitz. 

207  ;  s.  c.  6Bro.  P.C.  295. 
Anson  v.  Lee,  4  Sim.  364. 
Barnett  v.  Wilson,  2  You.  &  C.   C.C. 

407 ;   s.  c.   12  Law  J.  Rep.  (n.s.) 

Chanc.  428. 
Clark  V.  Burgh,  2  Coll.  221  ;  s.  c.   14 

Law  J.  Rep.  (n.s.)  Chanc.  398. 

Knight  Bruce,  V.C. — The  question 
intended  to  be  raised  on  this  demurrer  is 
very  clearly  propounded  and  stated  by 
the  commencing  part  of  the  prayer  of  the 
bill.  It  is  in  these  terms — [His  Honour 
here  read  the  prayer  of  the  bill]. — The 
question  is,  whether  there  is  to  be  collected 
from  the  deed  of  1839,  as  here  stated,  an 
intention  to  change  the  course  of  limita- 
tion, or  the  manner  of  settlement  to  any 
other  extent  than  was  necessary  for  the 
purpose  of  effecting  the  mortgage.  Now, 
if  no  case  had  ever  occurred  upon  the 
subject,  and  the  point  were  clear  of  all 
authority^  I  should  answer  the  question 
without  any  hesitation  against  the  father 
and  in  favour  of  the  son.  The  authori- 
ties appear  to  me  not  only  not  to  contain 
anything  at  variance  with  that  conclusion, 
but,  upon  the  whole,  strongly  to  support 
it.  Although  cases  dependent  on  the 
intention  to  be  collected  from  particular 
instruments  must  necessarily  vary,  as  the 
particular  contracts  vary,  there  is  a  general 
principle  of  construction  to  be  collected 
from  them,  and  this  principle  is  strongly 
against  the  contention  of  the  plaintiffs. 
It  would  be  sufiicient  for  this  conclusion, 
that  there  is  not  to  be  found  in  the  deed  of 
1839  any  expression  of  intention  to  vary 
the  course  of  the  settlement.  The  case, 
however,  does  not  stop  there.  There  is 
not  only  that  absence  of  express  intention, 
but  there  is  what  is  tantamount  to  a  decla- 
ration of  intention  the  other  way,  namely, 
the  provision  respecting  the  mortgage  debt, 
in  which  the  father  is  required  to  keep 
down,  during  his  life,  the  interest  of  the 
mortgage  money, — a  state  of  things  con- 
sistent with  the  continuance  of  the  limita- 
tions of  the  deed  of  1826,  but  altogether 
inconsistent  and  at  variance  with  the 
theory  of  the  plaintifiis,  that  the  father  and 
the  son  became  joint  tenants.  The  demurrer 
must  be  allowed. 
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HAMILTON  V,  BANKIN. 


Arbitration — Award — Parties. 

A,  and  B,  referred  a  matter  in  dispute 
between  them  to  the  arbitration  of  C,  and  C, 
made  his  award.  Bill  by  A.  against  B. 
and  C,  to  set  aside  the  award  on  equitable 
grounds^  but  without  proving  cormption, 
parUdUty  or  fraudulent  or  unfair  conduct 
on  the  part  of  C, : — Held,  that  C,  was 
improperly  made  a  party  to  the  suit, 

A,  and  B,  referred  a  matter  in  dispute 
between  them  to  the  arbitration  of  C,  A 
meeting  took  place  on  the  22nd  of  June  for 
the  purpose  of  carrying  out  the  business  of 
the  awards  at  which  A.  was  present  a  part 
cf  the  time.  On  the  2Srd,  B,  had  an  inter^ 
view  alone  with  C,  on  the  business  of  the 
awards  without  the  personal  knowledge  or 
assent  of  A,  C,  made  his  award.  Bill  by 
A,  to  set  aside  the  award  on  the  ground  of 
his  meeting  on  the  22nd,  The  Court,  in 
continuation  held,  that  under  the  circum^ 
stances  appearing  in  evidence.  A,  ought  to 
have  been  taken  to  have  acquiesced  in  the 
interview  on  the  2Srd,  and  sustained  the 
award. 

Whether  the  award  could  have  been  sus* 
Uumed  in  the  absence  of  the  implied  acquies- 
cence of  A, — quaere. 

By  an  agreement  in  writing,  dated  the 
20th  of  March  1847,  and  made  between 
the  plaintiff,  Mr.  Hamilton,  on  the  one 
part,  and  the  defendant,  Mr.  Bankin,  a 
fanner,  on  the  other  part,  it  was  agreed 
that  Mr.  Bankin  should  do  certain  works 
as  ploughing,  &c.  on  a  farm  of  about  50  a. 
near  Biomford  in  Essex,  belonging  to  Mr. 
Hamilton ;  and  that,  after  the  works  were 
done,  if  Mr.  Bankin  should  take  a  lease  of 
the  farm,  he  was  not  to  be  allowed  any- 
thing for  such  works ;  but  that,  if  he 
should  not  take  a  lease,  Mr.  Hamilton  was 
to  pay  Mr.  Bankin  a  reasonable  sum  for 
the  labour  bestowed  on  the  farm.  It  was 
also  agreed  that,  if  any  disagreement 
should  arise  between  them  as  to  the 
amount  to  be  paid  for  the  works,  each 
party  should  nominate  a  referee ;  and 
that,  if  the  referees  should  disagree,  they 
should  employ  an  umpire. 

Mr.  Bankin  performed  the  works  agreed 
upon,  and  decided  not  to  take  a  lease. 


Mr.  Hamilton  and  Mr.  Bankin  disagreed 
as  to  the  amount  to  be  paid  to  Mr. 
Bankin. 

In  December  1847,  Mr.  Bankin  ap- 
pointed Mr.  Matson,  a  farmer  and  valuer, 
as  his  referee,  and  in  January  1848,  Mr. 
Hamilton  appointed  Mr.  Boards,  also  a 
farmer  and  valuer,  as  his  referee.  Mr. 
Boards  fixed  on  350/.  as  the  amount 
due,  Mr.  Matson  fixed  on  250/.,  and  they, 
not  being  able  to  agree,  on  the  31st  of 
May  appointed  Mr.  Beadel,  an  auctioneer 
and  valuer,  as  the  umpire. 

Mr.  Beadel  entered  upon  the  duty 
imposed  on  him,  and  on  the  26th  of  June 
1848,  made  his  award,  by  which  he  declared 
that  Mr.  Bankin  was  entitled  to  the  sum 
of  298/.  14*.  6rf. 

Mr.  Hamilton,  being  dissatisfied  with 
the  award,  and  having  declined  to  pay 
anything  to  Mr.  Bankin,  Mr.  Bankin 
brought  an  action  against  Mr.  Hamilton  on 
the  award.  Mr.  Hamilton  pleaded  a  great 
number  and  variety  of  pleas,  and  the  action 
was  tried  at  the  Chelmsford  Assizes ;  but, 
as  there  was,  in  fact,  no  defence  at  law  to 
the  action,  a  verdict  was  given  for  the 
plaintiff. 

Mr.  Hamilton  then  brought  an  action 
against  Mr.  Bankin  for  his  use  and  occu- 
pation of  the  farm.  This  action  was  also 
tried  at  the  Chelmsford  Assizes,  but,  there 
being,  in  fact,  no  ground  for  the  action,  a 
verdict  was  given  for  the  defendant.  After 
the  action  on  the  award  was  brought,  but 
before  it  was  tried,  Mr.  Hamilton  filed  the 
bill  in  this  suit  against  Mr.  Bankin  and 
Mr.  Beadel  the  umpire,  stating  the  above- 
mentioned  circumstances  relating  to  the 
award,  and  stating  also  other  circumstances 
which  are  afterwards  mentioned,  and  pray- 
ing that  the  award  might  be  set  aside, 
on  the  ground  that  it  was  irregularly  and 
improperly  made,  and  that  Mr.  Bankin 
might  be  restrained  from  prosecuting  his 
action  on  the  award,  and  that  the  defen- 
dants Bankin  and  Beadel  might  pay  the 
costs. 

Under  an  order  made  in  the  cause,  on  a 
motion  for  an  injunction  by  the  plaintiff, 
the  action  on  the  award  was  allowed  to 
proceed,  but  the  costs  of  it  were  reserved, 
and  execution  was  restrained ;  and,  under 
another  order,  the  plaintiff  paid  298/.  14*« 
6d,f  the  amount  awarded,  into  court. 
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The  cause  now  came  on  to  be  heard. 

The  questions  in  the  cause  turned  on  the 
events  which  took  place  on  the  22nd  and 
23rd  of  June  1848.  Different  versions  of 
these  events  were  given  by  Mr.  Boards  in 
his  evidence  on  behalf  of  the  plaintiff,  and 
also  in  his  evidence  given  on  behalf  of  the 
defendant ;  by  Mr.  Matson,  in  his  evidence 
given  on  behalf  of  the  defendant ;  and  in 
parts  of  the  answers  of  both  defendants 
which  were  read  by  the  plaintiff.  The 
facts  of  the  case  appeared  from  these  sources 
to  be  as  follows  : — 

On  the  22nd  of  June  a  meeting  took 
place  by  appointment  at  the  White  Hart 
Inn,  at  Romford,  for  the  purpose  of  carry- 
ing out  the  reference.  There  were  pre- 
sent Mr.  Beadel  the  umpire,  Mr.  HamHton 
and  his  referee  Mr.  Boards,  Mr.  Bankin 
and  his  referee  Mr.  Matson,  and  his  soli- 
citor Mr.  Rawlings.  Before  the  business 
commenced,  Mr.  Hamilton  desired  that  the 
business  of  the  reference  should  be  post- 
poned, on  the  ground  that  his  counsel, 
Mr.  Serj.  Shee,  and  his  solicitor  were  not 
able  to  attend.  This  was  objected  to  both 
by  Mr.  Matson  and  Mr.  Beadel,  who  would 
only  consent  to  it  on  the  condition  that 
Mr.  Hamilton  paid  the  costs  of  the  day, 
which  Mr.  Hamilton  declined.  Mr.  Raw- 
lings  then  withdrew,  and  did  not  further 
appear  on  the  reference.  The  business  was 
then  opened.  After  a  short  discussion  it  was 
agreed  that,  before  proceeding  further,  the 
farm  should  be  inspected  by  Mr.  Beadel,  with 
the  assistance  of  Boards  and  Matson,  and 
that,  after  such  inspection  the  parties  should 
return  to  the  White  Hart,  and  go  on  with 
the  business.  The  meeting  was  adjourned 
for  three  hours  for  that  purpose.  Before 
the  party  broke  up,  Mr.  Hamilton  stated 
that  he  should  not  attend  any  more  on  that 
day.  Beadel,  Boards,  and  Matson  then 
proceeded  to  inspect  the  farm  in  the  way 
proposed.  After  the  inspection,  but  before 
the  return  to  the  White  Hart,  Boards  called 
upon  Mr.  Hamilton^  who  was  in  the  neigh- 
bourhood, and  spent  some  time  with  him, 
Beadel,  Boards,  and  Matson  then  met  again 
at  the  White  Hart,  and  Boards  stated  that 
he  had  authority  to  examine  witnesses  on 
behalf  of  Mr.  Hamilton,  Witnesses  were 
then  examined  and  cross-examined,  and 
various  vouchers  were  produced,  and  Mr. 
Beadel  was  supplied  with  sufficient  mate- 


rials on  which  to  ground  his  award.  Before, 
however,  breaking  up,  Mr.  Bankin  stated 
that  he  could  clear  up  one  or  two  points 
by  means  of  his  farming  books,  which 
however  were  then  at  his  house,  and  could 
not  then  be  produced.  It  was  then  agreed 
and  arranged  between  all  the  parties  that 
Mr.  Bankin  should  call  alone  the  next 
day  at  Mr.  Beadel's  house  at  Chelmsford, 
and  shew  Mr.  Beadel  the  books  in  ques- 
tion. With  reference  to  this  arrangement, 
Mr.  Boards  stated  as  follows :  —  **  I  had 
no  specific  authority  from  the  plaintiff  to 
consent  to  Bankin's  being  examined  alone, 
but  I  conceived  that,  under  my  general 
instructions  to  act  for  the  plaintiff  on  the 
inquiry,  I  could  allow  it."  Mr.  Matson 
said,  that  the  arrangement  was  entered 
into  from  the  confidence  that  was  reposed 
in  Mr.  Beadel  by  both  of  them,  and  to 
save  expense.  Mr.  Bankin  accordingly 
brought  his  books  to  Mr.  Beadel's  on 
the  23rd,  and  the  items  were  inspected. 
On  the  26th  Mr.  Beadel,  as  before  men- 
tioned, made  his  award.  On  the  29th  the 
plaintiff  was,  for  the  first  time,  informed  of 
proceedings  which  had  taken  place.  The 
plaintiff  then,  as  before  mentioned,  having 
declined  to  pay  the  amount,  the  action  on 
the  award  was  brought,  and  then  the  bill  in 
this  suit  was  filed. 

Mr,  Russell  and  Mr,  C,  Hall,  for  the 
plaintiff,  contended,  first,  that  the  proceed- 
ings previously  to  the  appointment  that 
Bankin  should  go  to  Beadel's  house  were 
irregular.  Secondly,  that  the  arbitrator 
had  no  authority  to  appoint  the  meeting 
between  himself  and  Bankin  for  the  23rd 
of  June ;  thirdly,  that  the  award  was  vitiated 
by  the  interview  which  had  taken  place 
between  Bankin  and  Beadel  on  the  23rdr— 
Walker  v.  Frobisher  (I),  In  re  Hick  (2), 
Harvey  v,  Shelton  (3),  Dobson  v.  Groves 
(4),  and  In  re  Flews  and  Middleton  (5); 
and,  fourthly,  that  Beadel  was  properly 
made  a  party,  as  being  liable  to  the  costs 
of  the  suit — Lingood  v.  Croucher  (6) ;  this 

(1)  eVes.  70. 

(2)  8  Taunt  694. 

(3)  7   Bcav.  455;  s.  c.   18  Law  J.  Rep.  (n.8.) 
Chanc.  466. 

(4)  6  as.  Rep.  637  ;  a.  c  14  Law  J.  Rep.  (n.a.) 
aB.  17. 

(5)  6  Q.B.  Rep.  845  ;  s.c.  14  Law  J.  Rep.(ir.ft.) 
an.  139. 

(6)  2  Atk.  395. 
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l>eing  also  a  well-recognized  rule  as  to 
solicitors — Harvey  v.  Mount  (?)• 

At  the  close  of  the  plaintiff's  case, — 

Knight  Bruce,  Y.C.  said — There  are 
two  portions  of  this  case  which  I  may  dis- 
pose of  at  once.  The  award,  although  its 
1^^  validity  has  heen  established,  may  or 
may  not  have  been  erroneous — may  or  may 
not  be  successfully  impeached  in  equity. 
No  evidence,  however,  has  been  laid  before 
me  that  induces  me  to  suspect  that  Mr. 
fieadel  acted  corruptly,  partially,  or  with 
any  teudulent  or  unfair  intention.  This 
being  so,  I  am  of  opinion  that  he  ought  not 
to  have  been  made  aparty  to  the  biU.  The 
bill  must  be  dismissed,  as  £eu:  as  he  is  con- 
cerned, with  costs.  Then  as  to  the  costs  in 
the  action.  The  award  may  or  may  not 
fail ;  it  may  or  may  not  be  my  duty  to  set 
it  aside.  However  this  may  be,  I  am  of 
opinion  that  the  defence  to  the  action  was 
litigious  and  vexatious,  and  that  the  costs 
at  law  ought  to  remain  where  they  are, 
namely,  with  the  successful  party  in  the 
action. 

Mr,  Wigram  and  Mr.  Nichols,  for  the 
defendant. — ^In  this  case  the  plaintiff's 
own  valuer  had  fixed  250/.  as  the  sum  to 
be  paid  by  him.  The  amount  awarded  is 
298/.  The  only  point  then  in  dispute  is 
48/.  For  this  claim  he  has  been  the  cause 
of  two  very  expensive  actions,  and  now 
has  brought  to  a  hearing  a  very  expensive 
suit  in  Chancery.  Even  this  may  not  be 
ail ;  for,  if  the  award  should  be  set  aside 
on  the  grounds  contended  for  by  the  plain- 
tiff, since  the  defendant  is  entitled  at  any 
rate  to  something,  there  must  be  a  reference 
to  the  Master  or  a  fresh  suit  to  enable  him 
to  get  it.  The  plaintiff  for  such  conduct 
is  not  entitled  to  any  favourable  considera- 
tion of  his  case.  The  award  here  may  be 
sustained  on  two  grounds  :  first,  that  the 
arbitrator  had  the  power  to  fix  the 
meeting  for  the  23rd  of  June — Hewlett  v. 
Laycock  (8),  Anderson  v.  Wallace  (9) ; 
and,  secondly,  that  if  there  has  been  any 
irregularity,  the  plaintiff  must  be  taken  to 
have  consented  to  it — Atkinson  v.  Abraham 

(7)  8  Beav.  439 ;  b.  c.   14   Law  J.  Rep.  (n.s.) 
Chanc.  233. 

(8)  2  Car.  &  P.  574. 

(9)  8  CI.  &  F.  26. 


(10),  Hall  V.  Lawrence  {\\\  In  re  Tunnno^ 

(12). 

Mr.  Russell  replied. 

Knight  Bruce,  V.C. — The  bill  is  filed 
to  set  aside,  on  equitable  ground,  an  award, 
not  under  the  statute,  which  a  court  of  law 
has  decided  to  be  legally  valid.  Now,  as 
to  the  grounds  upon  which  the  plaintiff 
asks  to  have  it  set  aside,  there  are  some 
which  are  clearly  out  of  the  case.  Corrup- 
tion there  is  none,  partiality  there  is  none, 
firaudulent  or  imMr  intention  there  it 
none,  meaning,  of  course,  by  the  expression 
'*  none,"  not  any  of  the  materials  which 
might  reasonably  be  expected.  If,  there- 
fore,  there  has  been  mistake,  it  has  been 
honest  mistake  ;  if  there  has  been  miscar- 
riage, it  has  been  honest  miscarriage. 

[His  Honour  then,  after  stating  some  of 
the  circumstances  of  the  case,  said  that  the 
plaintiff's  case  totally  failed  as  to  any  alleged 
irregularities,  with  the  exception  of  the 
adjournment  to  Chelmsford  and  the  exa- 
mination of  the  defendant  by  the  umpire, 
and  that  the  case  was  reduced  to  those 
points.] 

With  regard  to  the  regularity  of  the 
adjournment  to  Chelmsford,  I  am  of  opinion 
that  the  plaintiff's  case  wholly  fails;  for, 
if  he  was  not  present  by  himself  or  his  agent 
sufficiently  authorized,  until  the  conclusion 
of  the  meeting  on  the  22nd,  that  must  be 
considered  as  attributable  to  his  own  choice, 
and  it  is  not  competent  to  him  to  allege 
his  absence  effectually  against  bis  opponent* 
Whatever  was  done  at  that  meeting,  I  must 
hold,  was,  for  the  purposes  of  this  cause, 
done  with  the  consent  of  the  plaintiff.  If 
he  was  not  there  he  ought  to  have  been 
there.  The  adjournment  to  Chelmsford, 
in  my  judgment,  really  boimd  the  parties. 
Then  comes  the  question  whether  what  took 
place  at  Chelmsford  was  materially  irregular, 
namely,  the  examination,  in  a  certain  sense, 
of  the  defendant,  no  person  being  present 
on  the  part  of  the  landlord.  I  decline 
giving  any  opinion  how  that  part  of  the  case 
would  have  stood,  even  upon  such  a  matter 
as  a  valuation  of  this  kind,  had  the  view 
which  I  have  taken  of  the  conduct  of  Mr. 

(10)  1  Bos.  &  P.  175. 

(11)  4  Term  Rep.  589. 

(12)  5  B.  &  Ad.  488 ;  8.  c.  3  Law  J.  Rep.  (m.s.) 
K.B.  5k 
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Boards,  the  referee  appointed  by  the  plain- 
tiff, been  different  from  what  I  am  about 
to  state.  I  am  of  opinion  that,  from  the 
whole  of  the  evidence,  including  particu- 
larly the  visit  to  the  plaintiff  by  Mr. 
Boards  after  the  return  from  the  inspection 
of  the  farm,  and  before  the  resumption  of 
the  business  at  the  inn,  the  just  inference 
is,  that  Mr.  Boards  was  ihe  plaintiff's 
agent  for  the  purpose  of  the  residue  of  the 
business,  and  that  Mr.  Boards  had  power 
to  acquiesce,  and  did  acquiesce,  in  the 
course  agreed  to  be  taken,  and  which 
was  taken,  at  Chelmsford.  The  conse- 
quence is  that,  in  my  opinion,  no  valid 
objection  in  equity  has  been  established  to 
this  legal  award.  The  bill  must  be  dis- 
missed, with  costs. 


s,  V.C.> 
2.        S 


PATERSON  r.  MILLS. 


K.  Bruce, 
May  2. 

Devise — Inheritance  —  Seisin  —  Revet' 


sums. 


Real  estate  was  devised  to  A,  for  life,  with 
remainder  to  B,  in  fee.  B.  died  in  1821, 
in  the  lifetime  of  A^  leaving  C.  and  D.  her 
cO'heiresses-at^law,  C.  died  in  1824,  in  the 
lifetime  of  A,  without  having  in  any  manner 
dealt  with  the  property,  leaving  a  son  E  : — 
Held,  that  it  was  not  necessary  to  trace  the 
descent  as  to  CJ*s  moiety  from  B,  hut  that 
E,  for  every  purpose,  ought  to  he  taken  as 
standing  in  C.*s  place  with  reference  to 
that  moiety. 

Richard  Clark,  by  his  will,  dated  the 


11th  of  June  1796,  gave  and  bequeathed 
unto  S.  Mills  and  T.  Green,  their  heirs, 
executors  and  administrators,  all  his  free- 
hold and  leasehold  messuages  or  tenements 
therein  mentioned,  upon  trust,  that  the  said 
S.  Mills  and  T.  Green,  and  the  survivor 
of  them,  and  the  heirs,  executors  and  ad- 
ministrators of  such  survivor,  should  pay 
and  apply  the  rents,  issues,  and  profits 
thereof  unto  his  daughter  Martha  for  her 
life,  and,  after  her  decease,  upon  trust  to 
stand  possessed  thereof  and  interested 
therein  in  trust  for  all  and  every  the  child 
and  children  of  his  daughter  Martha,  bom 
at  the  time  of  her  decease,  share  and  share 
alike,  as  tenants  in  common  and  not  aa 
joint  tenants ;  their  respective  shares  to  be 
assigned  and  conveyed  to  them  when  they 
should  attain  their  ages  of  twenty- one 
years  respectively. 

The  testator  died  in  July  1796. 

Martha  Clark  married  Peter  Robertson, 
and  died  in  November  1839.  Martha 
Robertson  had  two  children  only — Richard, 
who  died  an  infant  in  1802,  and  Elizabeth 
Hemming,  who  died  in  December  1821, 
intestate. 

The  state  of  the  family  sufficiently  ap- 
pears from  the  pedigree  annexed  to  this 
case.  Mrs.  Shand,  Peter  Anderson,  Ann 
Morison,  Isabel  Brown,  and  Mary  Pater- 
son  were  the  heirs-at-law  of  Mrs.  Hem- 
ming at  her  death.  In  1824,  Isabel  Brown 
died  intestate,  leaving  John  Brown  her 
only  son  and  heir-at-law.  In  1832,  Ann 
Morison  died  intestate,  leaving  John  Brown 
her  heir-at-law.  In  1842,  Mrs.  Paterson 
died  intestate,  leaving  William  Paterson 
her  heir-at-law. 


P.  Robertson = Martha. 


Richard  Clark,  the  tesUtor,  died  in  1796. 
I 


L 


Richard,     Mrs.  Hemming, 
Died  1802.  Died 

Dec.  1821. 


Mrs.  Shand,       Mrs.  Paterson,      Mrs.  Anderson, 
(Living).  Died 

Jan.  1842. 

I 


J, 


Mrs.  Morison, 


Wm.  Paterson,    P.  Anderson,    A.  Morison,    Mrs.  Brown, 
(Living).         (Living).         Died  1832.      Died  1824. 


L, 


The  bill  was  filed  by  William  Paterson, 
Mrs.  Shand,  John  Brown  and  Peter  Ander- 
son, against  the  surviving  trustee,  for  the 
administration  of  the  testator*s  estate.    The 


John  Brown, 
(Living). 

case  is  reported  as  to  the  construction  of 
the  will  in  18  Law  J.  Rep,  (n.s.)  Chane. 
449.  By  the  decree  made  at  the  hearing 
of  the  cause  it  was  declared  that  Mr.  An- 
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derson,  Mrs.  Shand,  Mr.  Brown  and  Mr. 
Paterson  were  equally  entitled  to  the  tes- 
tator's real  estates  as  tenants  in  common. 

After  the  decree  had  been  pronounced, 
a  question  was  suggested,  whether,  accor- 
ding to  the  law  of  inheritance  as  it  stood 
previously  to  the  8  &  4  Will.  4.  c.  106, 
the  property  was  not  vested  in  the  four 
claimants  in  unequal,  instead  of  equal, 
shares;  and,  by  the  permission  of  the 
Tice  Chancellor  Knight  Bruce,  and  the 
consent  of  all  parties,  the  question  was 
submitted  to  the  Court  on  a  motion  as  to 
the  payment  of  a  sum  of  money  then  in 
court  arising  from  the  rents  of  the  pro- 
perty. 

Mr.  RusseU  and  Mr.  W.  R.  Ellis,  for 
Mr.  Anderson  and   Mrs.    Shand. — Upon 
the  death  of  Mrs.  Hemming,  Mr.  Anderson, 
Mrs.  Paterson  and  Mrs.  Shand,  as  to  three- 
fourths,  Ann  Morison,  as  to  one-eighth, 
and  Isabel  Brown,   as  to  the  other  one- 
eighth,  became  entitled  to  the  real  estates 
of  the  testator,  in  reversion  expectant  on 
the  death  of  Mrs.  Robertson,  as  co-par- 
ceners.    Then  Isabel  Brown  died  in  the 
lifetime  of  the  tenant  for  life,  leaving  John 
Brown   her  heir-at-law.      The   following 
question  then  arises  : — ^Did  Isabel  Brown's 
one-eighth  descend  to  John  Brown,  or  ought 
not  the  descent  to  have  been  traced  to  the 
last  purchaser — that  is  Mrs.   Hemming? 
It  is  contended  that,  upon  the  law  as  it 
stood  before  the  3  &  4  Will.  4.  c.  106,  the 
latter  principle  must  be  adopted.     Before 
entering  into  this  question,  it  may  be  use- 
ful to  observe  that  the  2ud  section  of  the 
3  &  4  Will.  4.  c.  106.  says,  that  in  every 
case  descent  shall  be  traced  from  the  pur- 
chaser, and  that  the  person  last  entitled  to 
the  land  shall  be  considered  to  be  the  pur- 
chaser unless  he   inherited  the  same,  in 
which  case  the  person  from  whom  he  in- 
herited the  same  shall  be  considered  to  have 
been  the  purchaser.     It  has  been  decided 
in  a  recent  case  that,  under  this  act,  the 
descent  in  such  a  case  as  the  present  is  not 
to  be  traced  to  the  last  purchaser — Cooper 
V.  France  (1).      This    case,  however,   is 
independent  of  the  act,  and  is  to  be  regu- 
lated by  the  law  as  it  stood  before  the  act. 
Having  regard,  then,  to  this,  it  is  settled 
that,  with  reference  to  estates  of  freehold 

(1)  Pott,  p.  313. 


in  possession,  there  must  be  seisin  to  make 
a  party  the  stock  or  root  of  inheritance. 
If  A.  died  intestate,  seised  in  fee  of  a 
freehold  estate,  leaving  B.  his  heir-at-law, 
and  B.  died  without  having  entered,  the 
estate,  on  his  death,  would  go,  not  to  his 
heir,  but  to  the  heir  of  A.  It  is  contended 
that,  in  the  case  of  reversions  a  similar 
principle  applies,  and  that,  although  entry 
is  impossible  in  such  a  case,  there  ought  to 
be  a  dealing  with  the  property  equivalent 
to  entry;  and  that  if  there  be  no  such 
dealing  in  the  life  of  the  tenant  for  life, 
the  descent  must  be  traced  directly  from 
the  remainder-man,  and  not  from  the  heir 
of  the  remainder-man.  The  estate  here 
was  devised  to  Mrs.  Robertson  for  life  with 
remainder  to  Mrs.  Hemming.  Mrs.  Hem- 
ming died  in  the  lifetime  of  Mrs.  Clark, 
leaving  Mrs.  Brown  entitled  to  one-eighth 
of  the  property  as  one  of  her  co-heiresses. 
Mrs.  Brown  might,  by  a  dealing  with  this 
share,  as  by  a  conveyance  by  lease  and 
release,  have  constituted  herself  a  stock  of 
descent.  She  did  not  do  so.  On  her  death, 
the  descent  as  to  this  one -eighth  ought  to 
have  been  traced  afresh  from  Mrs.  Hem- 
ming, that  is,  the  one-eighth  ought  to  have 
gone,  not  to  her  son  John  Brown,  but  to 
Mr.  Anderson,  Mrs.  Shand,  Mrs.  Morison, 
Mrs.  Paterson  and  John  Brown. 

Mr,  Malins  and  Mr.  J.  J,  Jervis,  for 
John  Brown,  were  not  called  upon. 

Knight  Bruce,  V.C. — (after  stating  the 
facts  as  to  the  pedigree  before  mentioned)— 
said,  that  he  thought  that  the  contention  on 
the  part  of  Mrs.  Shand  and  Mr.  Anderson 
was  as  contrary  to  law  as  it  was  to  reason 
and  justice,  and  that,  in  his  opinion,  upon 
the  death  of  Isabel  Brown,  her  son,  John 
Brown,  for  every  purpose,  must  be  taken 
to  have  stood  in  her  place,  and  that  the 
one-eighth  part  to  which  she  had  been  en- 
titled descended  on  him. 


22,  23.3 


RICKFORD  V.  YOUNG. 


M. 

May  22, 

Practice.  —  Claim  —  Orders  of  22nd  of 
April  1850  to  what  they  will  he  extended. 

Trustees  and  devisees  of  real  and  per^ 
sonal  estate  claimed  to  have  the  will  of  their 
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testator  established  against  co-heiresses-at^ 
laWy  and  the  trusts  carried  into  execution^ 
and  the  personal  estate  administered.  The 
Court  gave  permission  to  file  the  claim, 

Mr.  W.  Morris^  under  the  6th  of  the 
Orders  of  the  22nd  of  April  1850,  ap- 
plied to  the  Court  ex  parte  for  leave  to 
file  a  claim  of  Thomas  Rickford,  George 
Pearson,  and  Richard  Billings.  It  stated 
that  they  were  executors  and  devisees  in 
trust  of  William  Parker,  late  of  Henley- 
on-Thames,  in  the  coimty  of  Oxford,  de- 
ceased, who  departed  this  life  on  the 
day  of  ;  that  they  had 

possessed  themselves  of  the  personal  estate 
of  the  said  William  Parker  to  some  amount, 
and  had  entered  into  possession  and  into 
the  receipt  of  the  rents  of  his  real  estate, 
and  that  they  were  willing  and  desirous 
to  account  for  the  same,  and  that  the  will 
of  the  said  William  Parker  should  he  es- 
tablished, and  the  trusts  thereof  performed 
and  carried  into  execution,  and  that  the 
whole  of  the  personal  estate  of  the  said 
W.  Parker  should  be  duly  administered 
by  and  under  the  direction  of  this  Coiurt, 
for  the  benefit  of  all  persons  interested 
therein  or  entitled  thereto,  and  that  Edward 
Young  and  Mary  his  wife,  and  Thomas 
Christopher  Wood  and  Ann  his  wife,  were 
respectively  interested  in  such  real  and 
personal  estate  under  the  will  of  the  said 
W.  Parker.  And  the  said  T.  Rickford, 
6.  Pearson,  and  R.  Billings  claimed  to 
have  the  said  will  of  the  said  W.  Parker 
established  against  the  said  Mary  Young 
and  Ann  Wood,  his  co-heiresses-at-law, 
and  to  have  the  trusts  thereof  performed  and 
carried  into  execution,  and  the  personal 
estate  of  the  said  W.  Parker  applied  in  a 
due  course  of  administration  by  and  under 
the  direction  of  this  Court,  and  in  the  pre- 
sence of  the  said  E.  Young  and  Mary  his 
wife,  and  T.  C.  Wood  and  Ann  his  wife, 
and  such  other  persons  interested  in  the 
said  estates  as  this  Court  might  be  pleased 
to  direct,  or  that  the  said  E.  Young  and 
Mary  his  wife,  and  the  said  T.  C.  Wood 
and  Ann  his  wife  might  shew  good  cause  to 
the  contrary,  and  that  the  costs  of  this  suit 
might  be  provided  for ;  and  for  these  pur- 
poses that  all  proper  directions  might  be 
given  and  accounts  taken. 

This  claii^  was  signed  by  counsel,  and 


at  the  request  of  the  Master  of  the  Rolls 
was  left  with  him,  together  with  a  copy  of 
the  testator's  will. 

May  23. — The  Master  of  the  Rolls. 
— I  have  read  this  claim,  and  give  permis- 
sion to  file  it;  the  Registrar,  therefore, 
will  make  the  requisite  indorsement. 


WiGRAM 

Jan 


.  21.      > 


HOOD  r.  HALL. 


Trustee  and  Mortgagee  Act,  11  Geo,  4. 
S^  1  Will,  4.  c,  60. — Appointment  of  Person 
to  convey. 

In  a  creditors'  suit  a  decree  was  made 
that  the  equity  of  redemption  in  estates  of 
a  testator  devised  by  him,  subject  to  certain 
mortgages  and  incumbrances,  should  be  con- 
veyed to  such  of  the  respective  mortgagees 
as  should  be  willing  to  release  the  testator's 
estate  from  their  respective  debts.  The 
devisees  under  the  will  (two  of  them  being 
married  women)  refused  to  execute  a  deed 
of  such  conveyance,  tendered  to  them  by 
a  mortgagee,  and  approved  by  the  Master, 
On  the  petition  of  the  mortgagee,  presented 
under  the  Trustee  and  Mortaagee  Act  (^11 
Geo,  4.  ^  1  JViU,  4.  o.  60,  Jl  a  person  was 
appointed  by  the  Court  to  execute  the  con- 
veyance in  the  place  of  the  devisees. 

This  was  the  petition  of  Benjamin  Tul- 
lock,  a  mortgagee  of  part  of  the  real  estates 
devised  by  &e  testator  mentioned  in  the 
pleadings,  and  for  the  administration  of 
whose  estate  a  creditors'  suit  had  been 
instituted.  The  petition  was  presented 
under  Sir  Edward  Sugden's  Trustee  and 
Mortgagee  Act(l),  and  stated  (inter  alia) 
that  the  testator  had  devised  the  mortnged 
property  to  one  John  Hudspeth  (since 
deceased),  and  his  five  infant  daughters 
(two  of  whom  had  since  married),  as  tenants 
in  common  in  fee.  By  a  decree  made  in 
the  cause,  at  the  hearing  on  further  direc- 
tions, it  was,  amongst  other  things,  ordered 
that  all  necessary  parties  should  execute  to 
such  of  the  mortgagees  as  should  be  willing 
to  release  the  testator's  estate  from  the 
respective   mortgage  debts,  a  conveyance 

(1)  11  Geo.  4.  &  1  Will  4.  c.  60. 
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of  the  equity  of  redemption  of  the  premises 
in  mortgage,  such  conveyance  to  he  at  the 
expense  of  the  mortgagees,  and  to  he  set- 
tled hy  the  Master  in  case  the  parties 
differed. 

Under  this  decree  the  petitioner  pro- 
cured the  draft  of  a  deed  of  such  convey- 
ance to  he  settled  and  approved  of  hy  the 
Master.  All  the  surviving  devisees  and 
their  hushands  refused  to  execute  the  deed 
of  conveyance  when  tendered  to  them  by 
the  petitioner  for  execution. 

Mr,  Bates,  in  support  of  the  petition, 
relied  upon  the  effect  of  the  decree,  and 
urged  that  the  married  devisees  could  not 
be  compelled  by  the  process  of  the  Court 
to  execute  the  deed.  He  cited  King  v. 
Leaeh  (2). 

WiORAM,  V.C.  made  the  order,  upon  the 
express  ground  of  a  decree  having  been 
made  in  the  cause,  and  which  authorized 
tHe  petitioner  to  require  the  conveyance. 


V.C.     > 
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COOPER  V.  FRANCE. 


StattOe  3  ij-  4  WiU.  4.  c.  \Q6.— Descent. 

* 

G.  r,  seised  in  fee  of  certain  heredita- 

^^enis,  died  intestate,  leaving  two  daughters, 

•^Uen  and  Sarah.     Both  daughters  died  in^ 

^^^tate,  each  leaving  a  son.    It  was  contended 

Jfw  George,  the  son  of  Ellen,  who  died  first, 

^hat  under  the  2nd  section  of  the  act  S  ^4 

^m.  4.  c.  106,  upon  the  death  of  Ellen 

^^er  moietg  descended  equally  between  him 

^^nd  Sarah,  as  co-heirs  of  G.  T,  the  original 

^i^urchaser;  and  that  upon  the  death  of  Sarah, 

^er  original  moiety  as  well  as  the  half  of 

-Allen's  moiety,  descended  equally  between 

^er  son  and  the  son  of  Ellen,  as  co-heirs 

cj^  the  original  purchaser  :'—Held,  that  the 

-^eUd  statute  was  not  intended  to  apply  to 

biases  which  were  plain  before  it  was  passed ; 

c»iu2  that  the  moiety  of  each  daughter  de- 

-^cended  upon  her  son. 

The  bill  stated  that  Greorge  Tomlinson 
^ed  intestate  on  the  13th  of  April  1826 ; 


(2)  2  Hare,  57.    And  see  Billing  v.  Webb,  1 
De  O.  &  S.  716. 

Nbw  Sekxis,  XIX.— Cbaho. 


and  that  at  the  time  of  his  decease  he  was 
seised  in  fee  of  certain  hereditaments  in  the 
county  of  Middlesex  ;  that  the  intestate 
left  two  daughters,  his  co-heiresses-at-law, 
namely,  Ellen  Cooper  and  Sarah  France, 
who  entered  into  and  continued  in  the  pos- 
session of  the  property  until  their  deaths  ; 
that  Ellen  Cooper  died  intestate  on  the 
1st  of  June  1835,  leaving  George  Cooper 
her  eldest  son  and  heir-at-law  ;  that  Sarah 
France  died  intestate  on  the  1 6th  of  Janu- 
ary 1839,  leaving  Benjamin  France  her 
eldest  son  and  heir-at-law.  The  hill  was 
filed  by  George  Cooper  against  Benjamin 
France  for  a  partition,  and  a  question  was 
raised  for  the  decision  of  the  Court  as  to 
what  shares  in  the  property  belonged  to  the 
plaintiff  and  the  defendant,  and  as  to  what 
effect  the  2nd  section  of  the  3  &  4  Will.  4. 
c.  106  (1)  had  upon  the  case. 

Mr.  Rolt  and  Mr.  Willcoch,  for  the 
plaintiff  George  Cooper,  contended,  that 
he  was  entitled  to  five-eighths  of  the  pro- 
perty ;  that  by  the  2nd  section  of  the  3  &  4 
Will.  4.  c.  106.  it  was  directed  that  in 
every  case  descent  should  be  traced  from  the 
purchaser.  The  person  last  entitled  to  the 
land  was  to  be  considered  to  have  been 
the  purchaser,  unless  such  person  had  in- 
herited the  same,  in  which  case,  the  person* 
from  whom  he  inherited  was  to  he  considered 
the  purchaser;  consequently  in  this  case 
George  Tomlinson  was  to  be  considered  the 
purchaser,  and  therefore  on  the  death  of 
Ellen  Cooper  her  moiety  descended  equally 
upon  her  son,  George  Cooper,  and  Sarah 
France  as  co-heirs  of  George  Tomlinson, 
and  upon  the  death  of  Sarah  France,  her 
share,  consisting  of  her  original  moiety 
and  the  moiety  of  her  sister's  share,  being 
six-eighths    of    the  property,   descended 

(1)  3  &  4  Will.  4.  c.  106.  8.  2.  **  And  be  it  further 
enacted,  tbat  in  every  case  descent  sball  be  traced 
from  the  purchaser;  and  to  the  intent  that  the 
pedigree  may  never  be  carried  further  back  than 
the  circumstances  of  the  case  and  the  nature  of  the 
title  shall  require,  the  person  last  entitled  to  the 
land  shall  for  the  purposes  of  this  act  be  considered 
to  have  been  the  purchaser  thereof,  unless  it  shall 
be  proved  that  he  inherited  the  same,  in  which  case 
the  person  from  whom  he  inherited  the  same  shall 
be  considered  to  have  been  the  purchaser,  unless  it 
shall  be  proved  that  he  inherited  the  same,  and  in 
like  manner  the  last  person  from  whom  the  li^d 
shall  be  proved  to  have  been  inherited  shall  in  every 
case  be  considered  to  have  been  the  purchaier, 
unless  it  shall  be  proved  that  he  inherited  the  same." 
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in  like  manner  upon  her  son  Benjamin 
France  and  Greorge  Cooper  as  the  co-heirs 
of  Oeorge  Tomlinson.  By  this  means 
George  Cooper,  the  plaintiff,  was  entitled 
to  two-eighths  of  his  mother's  moiety,  and 
three-eighths  of  Sarah  France's  moiety. 

Mr.  Malms  and   Mr.    Shee,    for    the 
defendant,    Benjamin   France,    contended 
that  he  was  entitled  to  one  moiety  of  the 
whole  property;    that  the  section  of  the 
act  referred  to  did  not  affect  this  question, 
for  otherwise  it  would  produce  this  absurd- 
ity : — that  Benjamin   France  would  take 
one-eighth  less  after  the   passing  of  the 
act  than  before  it.     It  never  could  have 
been  the  intention  of  the  legislature  to  alter 
or  unsettle  the  law  where  it  had  always 
been  perfectly  clear ;  and  in  this  case,  under 
the  law  as  it  stood  before  the  act,  Ellen 
Cooper's    moiety  would  have   descended 
upon  her  son  George,  and  Sarah  France's 
moisty  upon  her   son   Benjamin.      This 
rule  had  always  been  applied  to  questions 
which  had  been  raised  with  regard  to  a 
barony.     The  descent  was  always  traced 
separately,  and  the  heir  of  each  co-heiress 
succeeded   to   the  rights  of  his   mother. 
If  any  other  construction  were  to  be  acted 
upon,  the  eldest  son  of  a  co-heiress  would 
no  longer  be  the  heir  of  his  mother,  but 
though  the  act  directed  the  descent  to  be 
traced  from  the  original  purchaser,  still  it 
did  not  regulate  the  mode  of  descent,  it 
merely  stated  that  none  who  were  not  of 
the  blood  of  the  purchaser  should  take, 
and  what  the  parent  had,  the  issue  would 
take,  only  qualified  with  this,   that  such 
issue  must  be  of  the  blood  of  the  purchaser. 

The  Vice  Chancellor. — I  cannot  see  that 
there  is  any  doubt  about  this  case.  The  ques- 
tion is,  whether  the  act  applies  to  cases  which 
were  perfectly  plain  before  the  act ; — ^whe- 
ther, where  a  lady  dies  leaving  one  child  only, 
there  is  any  necessity  for  making  a  ques- 
tion about  the  descent.  I  cannot  suppose 
that  the  act  even  meant  to  introduce  doubt 
into  a  case  which  was  so  plain  that  be- 
fore the  act  no  doubt  could  have  existed. 
It  seems  to  me  that  the  meaning  of  the  act 
was  to  leave  the  law  of  inheritance,  in  cases 
absolutely  plain,  just  as  it  found  them,  and 
only  to  lay  down  rules  where  there  was 
any  doubt  existing.  In  looking  at  the 
purview  these  words  occur, "  to  the  intent 


that  the  pedigree  may  never  be  carried  fur- 
ther back  than  the  circumstances  of  the 
case  and  the  nature  of  the  title  require ;" 
and  then  the  2nd  section  says,  that  the 
person  last  entitled  to  the  land  shall  be 
considered  to  be  the  purchaser  thereof, 
unless  it  shall  be  proved  that  he  inherited 
the  same ;  but  it  appears  to  me  that  the  act 
is  then  speaking  only  of  what  ought  to  be 
the  rule  where  the  case  is  doubtful.  I  can- 
not say  that  the  act  shall  be  so  construed 
as  to  give  a  new  rule  where  no  doubt  existed 
before  the  act.  The  act  was  passed  ex- 
pressly to  make  the  thing  clear,  and  it  would 
be  absurd  to  construe  it  so  as  to  raise  a 
doubt  upon  what  was  already  perfectly 
clear.  I  was  at  first  inclined  to  think  this 
case  ought  to  have  been  sent  for  the  opinion 
of  a  court  of  law,  but  I  must  say  that  it 
now  appears  to  me  so  clear,  that  I  shall 
not  send  it  to  law ;  I  shall  therefore  nuike 
a  declaration  that  one  moiety  did,  upon  the 
death  of  Ellen  Cooper,  descend  on  her  son 
George  Cooper,  and  the  other  moiety  did, 
on  the  death  of  Sarah  France,  descend  upon 
her  son  Benjamin  Frt^ce. 


L.C. 

1849. 

Dec.  8,13, 14, 17. 

1850. 

Jan.  14. 


THE  ATTORNEY  GENE- 
RAL V,  THE  CORPO- 
RATION OF  LONDON 
AND   OTHERS. 


Discovery — Pleading — Agencf^ — Costs  of 
the  Attorney  General. 

A  plaintiff  is  entitled  to  discovery^  noi 
only  of  that  which  constitutes  his  own  title^ 
but  also  to  discovery  for  the  purpose  of  re- 
pelling  an  anticipated  defence ;  and  also  to 
discovery  of  what  the  case  is  which  the  de» 
fendant  relies  upon,  and  how  it  is  made  out ; 
that  is,  the  grounds  and  foundation  of  the 
defendants  title,  but  not  to  the  discovery  of 
the  evidence  by  which  it  is  intended  to  be 
supported. 

The  information  charged  that  the  defend 
dants  claimed  under  some  charter ^  ^e,^ 
and  that  certain  charters  and  documents 
were  in  the  possession  of  the  defendants  re- 
lating  to  the  matters  aforesaid  (thai  is^  the 
plaintiffs  title),  and  that  none  of  such  docu' 
ments  contained  any  grant  to  the  defendants 
of,  or  recognition  of  their  title  to,  the  matters 
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m  questkm  in  the  suit : — Held,  that  the  <2e- 
fendants  were  btmnd  to  answer^  whether  they 
claimed  under  some  charier ,  and  as  to  the 
possession  of  such  documents,  and  whether  or 
not  they  contained  any  such  grant  or  recog- 
niHon^  and  that  they  could  not  excuse  their 
production  by  stating  their  belief  that  such 
documents  did  not  contain  evidence  of  the 
plaintiffs  title,  but  must  distinctly  negative 
the  grounds  upon  which  the  plaintiff  called 
for  their  production. 

It  is  not  sufficient  for  a  defendant,  in 
order  to  protect  himself  from  production  of 
documents,  to  negative  the  plaintiff *s  title; 
but  he  must  set  out  such  a  title  in  himself 
as,  if  proved,  would  shew  that  he  is  en- 
titled, and  not  the  plaintiff. 

An  agent  claiming  an  adverse  title,  proved 
by  acts  of  ownership,  must  distinctly  nega^ 
tive  the  conclusion  that  such  acts  of  owner^ 
ship  are  to  be  attributed  to  his  character  of 
agent. 

The  right  of  discovery  is  the  same  between 
the  Crown  anii  a  subject  as  between  subject 
and  subject.  The  stat,  21  Jac,  1.  c.  14.  has 
no  application  to  suits  in  equity. 

The  rule  that  the  Attorney  General  nei* 
iher  receives  nor  pays  costs,  will  in  future 
he  modified  in  this  way,  namely,  that  the 
Attorney  General  never  receives  costs  in  a 
case  in  which  he  might  have  been  liable  to 
pay  costs  if  he  had  been  a  private  party. 

This  was  an  appeal  by  the  defendants, 
the  corporation  of  London,  from  a  deci- 
sion of  the  Master  of  the  Rolls,  overrul- 
ing exceptions  to  the  Master's  report, 
which  certified  the  insufficiency  of  the 
answer,  and  that  the  costs  of  the  exceptions 
wd  of  the  reference  thereon  ought  to  be 
borne  by  the  corporation  of  London.  The 
information  and  the  answers,  and  the  ex- 
ceptions thereto,  are  fully  stated  in  the 
report  of  the  hearing  before  the  Master  of 
the  Rolls,  18  Law  J,  Rep,  (n.s.)  Chanc. 
814,  839. 

Mr,  Bethell,  Mr,  Serjeant  Merewether, 
and  Mr,  Randell,  for  the  appellants. — The 
title  set  up  by  the  information  is  a  title  jure 
eorome  to  the  bed  and  soil  of  all  navigable 
rivers  between  high  and  low  water  mark. 
The  title  requires  no  evidence  to  support  it, 
and  therefore  the  only  object  of  the  Crown, 
in  calling  for  the  discovery  in  question,  is 
to  impeach  the  defendants*  title;  for  the 


documents   inquired  after   belong   exclu« 
sively  to  the  defendants,  and  constitute  their 
title.     The  title  of  the  defendants  is  also 
evidenced  by  a  long  series  of  acts  of  owner- 
ship on  the  part  of  the  defendants,  and  by 
numerous  applications  on  the  part  of  the 
Crown  to  the  defendants  to  make  grants  of 
the  bed  and  soil  for  purposes  of  public 
benefit.    The  information  secondly  charges 
that  if  the  Crown  is  not  entitled  to  the  bed 
of  the  river,  then  it  has  a  right  to  complain 
of  the  rights  of  its  subjects  having  been 
interrupted   by  obstructions  of  the   river 
caused  by  the  defendants   in   neglect   or 
abuse  of  their  duty  as  conservators.     It 
was  contended  in  the  Court  below,  that 
the  grant  of  the  office  of  conservator  was 
in  respect  of  the  territorial  ownership  of 
the  Crown  in    the  bed  of  the  river;  but 
such  grant  is  not  to  be  referred  to  the  pre- 
rogative, but  to  various  acts  of  parliament. 
The  Crown  has  no  further  right  to  dis- 
covery than  an  individual ;  and  the  defen- 
dants by  their  answer  claim  the  benefit  of 
the  statute  21  James  1.  c.  14,  an  act  to 
admit  the   subject   to   plead  the  general 
issue  in  informations  of  intrusion  brought 
on  the  behalf  of  the  King's  Majesty,  and  re- 
tain his  possession  till  trial.     On  the  ques- 
tion of  costs,  the  established  rule  is,  that 
the  Attorney  General  neither  receives  nor 
pays  costs — Smith  v.  Earl  Stair  and  Her 
Majesty* s  Officers  of  State  in  Scotland  (1), 
Bolton  V.  the  Corporation  of  Liverpool  (2). 
The  Solicitor  General  and  Mr,  Maule^ 
contra. — ^The  defendants  must  set  forth 
upon  the  record  the  title  they  claim  with 
sufficient  clearness ;    for   the   plaintiff  is 
entitled  to  a  discovery  of  the  case  upon 
which  the   defendants  rely,   and  of   the 
manner  in  which  they  mean  to  support  it 
— Lord  Redesdale's    Treat,  on  Pleading^ 
p.  9,  Wigram  on  Discovery,  p.  285,   The 
Attorney  General  to  the  Prince  of  Wales  v. 
St,  Aubyn  (3).     The  Crown  is  bound  to 
state  its  title  upon  the  information,  and  the 
subject  is  also  bound  to  state  his  title  in 
order  that  the  Crown  may  meet  it.     The 
statute  21  James  1.  c.  14.  has  no  applica- 
tion  to  proceedings   in  equity,   and   the 
Crown  is  only  asking  for  that  discovery 

(1)  6  Bell,  487. 

(2)  3  Sim.  467  ;  s.  c.  on  appeal,  1  Myl.  &  K.  88  ; 
1  Law  J.  Rep.  (n.s.)  Chanc.  166. 

(3)  Wightw.  264. 
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which  every  plaintiff  is  entitled  to  re- 
quire— Balls  V.  Margrave  (4).  The  acts 
relied  upon  as  evidence  of  ownership  may 
be  equally  referred  to  the  defendants* 
character  of  conservators ;  and  that  very 
office  gave  them  opportunities  of  encroach- 
ing on  the  rights  of  the  Crown  without 
question.     As  to  the  costs  they  cited — 

The  King  v.  HasseU,  13  Price,  279. 

The  Attorney  General  v.  the  Earl  of 
Ashhumham,   1  Sim.  &  S.  394. 

The  King  v.  Miles,  7  Term  Rep.  367. 

Mr,  Bethell  replied. 

Dec.  17. — The  Lord  Chancellor. — 
The  information  in  this  case  comes  before 
me  on  appeal  from  the  decision  of  the 
Master  of  the  Rolls,  who  held  the  answer 
insufficient.  The  information  states  the 
title  of  the  Crown  to  the  bed  of  the  River 
Thames ;  first,  as  a  general  proposition, 
that  the  Crown  is  entitled  to  the  land  and 
soil  under  all  navigable  rivers ;  secondly, 
as  a  distinct  averment,  that  the  Crown  is 
seised  of  the  port  and  haven  of  London, 
and  of  the  River  Thames  :  and  it  states  as 
the  reason,  '*  the  same  being  an  arm  of  the 
sea  into  which  the  sea  had  always  flowed 
and  reflowed."  There  is,  therefore,  not 
only  an  averment  of  the  general  right  from 
which  the  title  to  the  particular  river  would 
flow,  but  it  also  distinctly  avers  a  right  in 
the  Thames  by  reason  of  its  being  an  arm 
of  the  sea  and  a  navigable  river.  It  then 
states  that  the  mayor  and  commonalty 
have  at  all  times  held  the  office  of  bailiff 
or  conservator  of  the  River  Thames  ;  and 
it  then  sets  out  that  the  corporation  claim 
a  freehold  in  the  soil,  and  that  under  that 
claim  they  have  made  certain  grants 
alleged  to  be  supported  by  their  posses- 
sion of  the  freehold,  but  the  information 
alleges  that  they  are  bad  in  that  respect 
as  well  as  by  their  bekig  injurious  to 
the  navigation  of  the  Thames,  and  there- 
fore nuisances ;  and  that  supposing  the 
corporation  had  such  right  of  freehold,  yet 
as  conservators  they  would  be  obnoxious 
to  the  charge  of  committing  nuisances 
injurious  to  tibe  navigation.  Then  comes 
something  which,  though  not  immediately 

(4)  3  Bcav.  284;    s.  c.   10  Law  J.  Rep.  (n.s.) 
Chanc  36 


connected  with  the  plaintifl''s  title,  is  never- 
theless a  legitimate  mode  of  pleading, 
anticipating  the  defence  which  may  be  set 
up ;  it  makes  the  defendants  pretend  that 
the  corporation  had  a  grant  of  the  bed  of 
the  river  from  the  Crown,  and  it  then 
charges,  in  answer  to  such  supposed  defence, 
that  there  is  no  such  grant  to  the  corpora- 
tion in  any  charter  from  the  Crown.  It 
then  states  a  pretence  on  the  part  of  the 
defendants  that  they  have  some  charters, 
not  indeed  containing  a  grant,  but  which 
recognize  such  grant ;  and  it  charges  in 
answer  to  that,  that  there  is  no  charter 
recognizing  such  grant.  Another  pretence 
is,  that  there  is  a  grant  of  Henry  VI. 
which  includes  the  soil  and  bed  of  the 
river,  and  this  is  also  met  by  a  similar 
negative  ;  and  that  if  any  such  grant  was 
ever  made,  it  has  been  revoked.  It  then 
states  a  pretence,  that  the  corporation  are 
entitled  by  immemorial  possession  proved 
by  certain  acts  of  ownership ;  and  then  in 
answer  to  that  there  is  a  charge  negativing 
that  allegation  and  stating  that  the  em- 
bankments are  nuisances.  Then  comes 
the  usual  charge  that  the  parties  have  in 
their  possession  papers  and  documents 
generally  relating  to  the  matters  in 
question. 

To  that  information  the  defendants  put 
in  an  answer  in  which  they  deny  the  title. 
of  the  Crown  to  the  bed  of  the  river.  They 
leave  it  as  a  matter  of  law,  whether  there 
is  any  such  general  right  in  the  Crown  as 
that  claimed  by  the  bill,  but  they  meet 
the  fact  of  the  title  of  the  Crown  to  the 
soil  and  bed  of  the  river  Thames  by  a 
direct  negative.  They  say  the  Crown  is 
not  entitled,  but  that  they,  the  defendants, 
are  entitled  to  the  soil.  Now  it  is  quite 
clear  that  that  is  only  a  denial  of  the 
plaintiff's  right,  setting  up  no  other  title 
in  themselves  than  what  may  arise  from 
possession.  Now,  nothing  can  be  more 
clear,  both  from  authority  and  universisl 
practice,  than  that  a  plaintiff  is  entitled  to 
discovery,  not  only  of  that  which  con» 
stitutes  his  own  title,  but  also  to  discovery 
for  the  purpose  of  repelling  the  anticipated 
defence.  The  plaintiff  now  endeavours  to 
obtain  for  himself  what  he  would  have  for- 
merly got  by  a  replication,  by  anticipating 
the  defence  and  alleging  those  facts  which, 
if  true,  would  shew  that  such  a  defence 
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irould  not  prevail  against  him.  A  com- 
mon instance  is  that  of  a  release,  which 
the  plaintiff  thinks  he  can  impeach,  leaving 
iintoached  the  question  of  the  originad 
title.  If  the  plaintiff  is  right  in  that 
supposition,  he  charges  that  which  he 
endeavours  to  shew  would  prevent  the 
release  from  operating  against  him. 

But  a  more  ordinary  case,  and  one  more 
closely  analogous  to  the  present,  is  that 
^where  the  plaintiff  anticipates  the  defence 
of  a  plea  of  purchase  without  notice ;  be- 
cause in  the  case  of  a  release  the  plaintiff 
generally   would    have    a  further    relief, 
namely,  getting  rid  of  the  release ;  but  in 
the   case  of  a   plea  of  purchase  without 
notice  as  a  matter  of  defence,  he  gets  rid 
of  the  expected  bar  to  his  original  title,  and 
if  that  is  good  he  is  entitled  to  the  benefit 
cf  the  decree  at  once,  and  wants  no  addi- 
tional decree  by  reason  of  his  being  able  to 
l>eat  down  the  expected  defence  by  charg- 
ing circimistances  which  would  shew  that 
there  was  notice.     Now,  that  is  the  ordi- 
nary case  where  a  plaintiff  can  anticipate 
the  defence.     But  it  is  obvious  that  there 
may  be  a  defence  which  he  cannot  antici- 
pate ;  then  there  is  a  universal  practice  (a 
practice  I  can  speak  of  from  many  years 
experience)  in  order  to  enable  the  plaintiff 
to  meet  the  whole  case  that  may  be  made 
against  him,  to  ask  the  defendant  what  his 
defence  is.     It  was  said,  in  argument,  that 
a  bill  of  discovery  has  only  two  objects : 
one  for  the  plaintiff  to  discover  that  which 
constitutes  his  own  title,  and  the  other  to 
discover  what  the  defendant  intends  to  set 
up  as  his  own  defence.     But  1  apprehend 
that  the  plaintiff  is  entitled  not  only  to  dis- 
covery to  shew  his  own  title,  but  also  to 
discovery  to  repel  the  defence  which  he  anti- 
cipates will  be  set  up ;  and  we  have  the 
authority  of  Lord  Redesdaleand  of  Wigram, 
y.C.  as  to  that.     Lord  Redesdale  says, 
*'  the  plaintiff  has  a  right  to  the  discovery  of 
the  case  upon  which  the  defendant  relies, 
but  not  of  his  proofs"— TVeo/.  on  Pleading, 
p.  190.     He  has  a  right  to  know  what  the 
defendant  relies  upon  in  order  that  he  may 
meet  such  defence,  but  he  has  no  right  to 
ask,  what  is  your  evidence?     The  Vice 
Chancellor  Wigram  rather  quarrels  with 
the  generality  of  that  proposition  (  Wigram 
Oft  Discovery,  p.  285)  and  says,  "  that  a 
plaintiff  is  entitled  to  a  discovery  of  the  case 


on  which  the  defendant  relies  ;  that  is, 
that  the  plaintiff  is  entitled  to  know  what 
the  case  is,  admits  of  no  doubt."  It  does 
admit  of  no  doubt ;  that  is  the  most  usual 
course.  But  if  the  plaintiff  apprehends 
that  the  defendant  will  not  put  it  in  issue, 
and  he  wishes  for  more  information  about 
it  than  he  thinks  he  is  likely  to  get  with- 
out putting  a  further  question,  he  has  a 
right  to  know  what  the  defence  is.  It  is 
quite  a  different  matter  that  he  is  not  en- 
titled to  the  evidence  upon  which  that 
defence  is  intended  to  be  supported.  The 
language  of  Lord  Redesdale  seems  rather 
to  have  been  misunderstood  by  the  Vice 
Chancellor  Wigram,  because,  when  Lord 
Redesdale  says,  the  plaintiff  is  entitled  to 
a  discovery  of  the  case  on  which  the  defen- 
dant relies,  and  how  he  makes  it  out,  he  only 
means  he  has  a  right  to  know  what  the  case  is, 
but  not  to  see  the  evidence  by  which  it  is 
to  be  supported.  It  is  not  sufficient  for 
the  defendant  simply  to  deny  the  title  of 
the  plaintiff  and  assert  a  title  in  himself, 
but  he  must  shew  a  title  which,  if  proved, 
would  entitle  him  and  not  the  plaintiff. 
This  will  not  entitle  the  plaintiff  to  see  the 
documents,  for  Lord  Redesdale  himself 
says  {Plead,  p.  190,  5th  ed.)  the  plain- 
tiff is  not  entitled  to  see  the  defendant's 
proofs.  We  have  it,  therefore,  established 
by  authority  that  the  plaintiff  is  entitled 
to  know  what  the  defendant's  case  is  and 
how  he  makes  it  out,  but  not  to  see  the 
proofs  by  which  it  is  to  be  established. 

Now,  it  is  said  that  the  statute  of  James 
grives  the  party  against  whom  the  Crown  is 
litigating  an  advantage  different  from  that 
which  belongs  to  every  other  defendant. 
But  the  object  of  that  statute  was,  that  the 
party  contesting  with  the  Crown  should  be 
in  the  same  situation  with  those  contest- 
ing with  any  other  plaintiff.  In  equity 
there  was  never  any  different  rule  in  a 
litigation  with  the  Crown  and  a  subject ; 
and  therefore  there  was  no  evil  to  be 
remedied.  But  at  law  there  was  a  very 
serious  injury  from  a  privilege  which  the 
Crown  maintained  against  the  party  pro- 
ceeded against,  namely,  that  the  title  of 
the  Crown  was  taken  to  be  proved  unless 
a  contrary  title  was  set  out ;  but  there  is 
no  such  privilege  here  on  this  subject, 
namely,  as  to  the  extent  to  which  the 
defendant  is  bound  to  set  out  his  ans\\ur. 


318 


COURTS  OF  CHANCERY  : 


[New  Skriis 


But  what  have  these  defendants  set  out  ? 
They  have  set  out  a  negation  of  the  plain- 
tiff's title ;  hut  they  have  set  out  no  dis- 
tinct title  in  themselves.  The  fact  of  the 
conservancy  is  admitted,  and  that,  they 
say,  is  distinct  from  the  title  to  the  soil. 
But  the  exercise  of  that  office  may  give 
the  party  an  opportunity  of  doing  acts  of 
ownership  which  without  such  title  or  office 
could  only  be  referred  to  an  adverse  title. 
The  defendants,  therefore,  must  clearly 
distinguish  between  acts  done  in  respect 
of  their  title  as  agents  and  those  done  in 
respect  of  an  adverse  title,  in  order  to 
negative  the  plaintiff's  title.  And  in  order 
to  see  how  far  those  acts  of  agency  nega- 
tive the  plaintiff's  title  by  shewing  an 
adverse  title  in  the  defendants,  it  never 
must  be  lost  sight  of  that  the  defendants 
are  conservators. 

But  it  has  been  said,  that  it  is  not  the 
corporation  who  are  conservators,  but  the 
mayor  who  is  conservator.  Upon  the  an- 
swer, however,  there  is  a  most  distinct  state- 
ment that  the  corporation  are  conservators, 
and  that  they  exercise  that  jurisdiction  by 
means  of  the  lord  mayor,  but  that  the  right 
of  conservancy  is  in  them.  Even  if  that  is 
stated  broader  than  the  charters  warrant, 
it  matters  nothing  to  the  present  question ; 
for  it  is  the  title  under  which  they  are  claim- 
ing. The  plaintiff  is  entitled  not  only  to 
a  discovery  of  that  which  constitutes  his  own 
title,  but  he  is  entitled  to  a  discovery  of 
everything  which  may  enable  him  to  defeat 
the  title  expected  to  be  set  up  against  him. 
Let  us  see  how  it  has  been  dealt  with  on 
decision.  It  has  been  so  stated  by  Lord 
Redesdale  {Plead,  p.  9)  and  by  Wigram, 
V.C.  {Wigram  on  Disc,  p.  285).  In  Jones 
V.  Davis  (5),  Evans  v.  Harris  (6)  and 
Harland  v.  Emerson  (7)  it  is  very  dis- 
tinctly stated,  not  only  as  no  new  decision, 
but  as  the  recognized  practice  of  the 
Court ;  and  in  Stroud  v.  Deacon  (8),  the 
bill  charged  that  a  deed,  which  was  the  de- 
fendant's title,  contained  evidence  that 
would  defeat  it;  and  the  defendant  was 
compelled  to  answer.  Now,  this  is  clear 
from  the  general  practice,  that  if  a  defen- 
dant pleads  that  a  certain  deed  forms  part 

(5)  16  Ves.  262. 

(6)  2  Ves.  &  B.  361. 

(7)  8Bli.  62. 

(8)  1  Vc8.  sen.  37. 


of  his  title,  he  cannot  be  compelled  to  pro-* 
duce  it.  But  if  the  plaintiff  alleges  that 
the  deed  contains  something  which  recog- 
nizes the  plaintiff's  title,  he  is  compelled 
to  answer,  though  he  may  not  be  bound 
to  produce  it,  if  he  negatives  the  plaintiff's 
charge.  For  though  it  constitutes  the 
defendant's  title,  yet  it  is  part  of  the  plain- 
tiff's evidence,  for  he  may  find  in  it  a 
recognition  of  that  which,  if  true,  would 
supersede  the  title  constituted  by  tkat 
deed.  There  are  several  other  cases  besides 
those  I  have  mentioned  where  the  point 
was  raised.  There  was  one  in  particular^ 
the  name  of  which  I  have  not ;  but  which 
was  a  bill  for  tithes.  A  cross-bill  was 
filed,  which  alleged  that  certain  documents 
belonging  to  the  other  side  contained  a 
recognition  of  a  certain  modus.  Though 
the  documents  belonged  to  the  opposite 
party,  yet,  as  it  was  alleged  that  they  con- 
tained something  which  would  be  evidence 
of  the  plaintiff's  title,  the  Court  ordered 
that  an  answer  should  be  made,  and  also 
production  of  that  part  of  the  book  which 
contained  the  entry.  The  general  principle 
to  be  deduced  from  the  cases  I  have  cited 
shews  the  protection  thrown  around  the 
defendant,  that  he  shall  not  be  compelled 
to  produce  the  evidence  of  his  title  ;  bat 
if  he  will  take  advantage  of  that,  he  is 
bound  to  negative  that  which  the  plaintiff 
alleges  the  document  to  contain,  so  hat 
as  it  would  be  evidence  of  the  plaintiff's 
title.  And  the  rule  is  so,  whether  the 
charge  be  of  something  to  be  found  Id 
the  document  itself,  or  of  the  absenoe 
of  something  from  the  document ;  for  the 
circumstance  is  alleged,  not  for  the  pur- 
pose of  investigating  what  the  defendant 
may  have  to  set  up  as  proof  of  his  title* 
but  for  the  purpose  of  establishing  the 
plaintiff's  title  or  of  repelling  the  antici- 
pated defence ;  all  of  which  are  legitimate 
purposes  of  discovery. 

With  these  preliminary  observations  and 
these  references  to  authority,  I  proceed  to 
consider  the  particular  exceptions;  first, 
however,  observing  that  the  case  relied 
upon,  of  a  defendant  not  being  bound  to 
produce  evidence  of  his  title,  has  very  little 
application  to  the  present  case,  where  the 
defendants  have,  in  fact,  set  up  no  title. 
Great  discussion  has  sometimes  taken  place 
as  to  the  effect  of  a  negative  plea  ;    but  a 
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negative  answer  is  quite  a  new  case.     Now 
tiie  first  question  is,  "Whether  it  is  not 
true  that  no   charters   or  letters    patent 
contain  any  grant  of  the  soil,  &c.,  to  the 
mayor,  commonalty,  and  citizens,  &c.  V* 
If  the  plaintiff  is  right  in  his  general  pro- 
position, that  all  heds  of  navigahle  rivers 
are  vested  in  the  Crown,  it  is  obvious  that 
the  defendants  can  only  claim  by  virtue 
<^  some  giant  from  the  Crown;    but  the 
defendants  have  not  told  us  how  they  claim. 
The  i^aintiff  says  that  there  is  no  grant 
which  contains  any  grant  of  the  soil ;   the 
question  being  as  to  the  right  to  the  soil. 
The  plaintiff  says,  '*  Charters  have  passed 
hetween  the  Crown  and  the  Corporation  ; 
hut  none  of  them  contain  any  grant  of  the 
soiL      I  do  not  ask  to  see  the  charters ; 
Imt  it  is  part  of  my  case  that  they  contain 
no  grant  of  the  soil."     Is  not  that  part  of 
the  plaintiff's  case  which  entitles  him  to  a 
discovery,  in  order  that  when  the  matter 
comes  to  a  hearing  he  may  have  an  admis- 
^on,  if  the  defendants  do  not  produce  any 
charter,  that  no  charter  contains  any  such 
^prant  ?     It  is  part  of  the  plaintiff*  s  evidence 
^to  prove  his  case,  the  absence  of  any  trace 
^  such  a  grant.     This  is  distinctly  within 
'tihe  principle  of  the  cases  I  have  referred 
^^,  and  quite  unconnected  with  knowing 
''^hat  the  evidence    for  the    defence   is. 
TThen  comes  the  other  part  of  the  first  in- 
-*9enogatcnry,  upon  which  I  had  more  doubt : 
'^'and  that  the  defendants  may  discover 
d  set  forth  under  or  by  what  charter  or 
patent  or  other  grant  they  claim  to 
enthled  to  the  freehold  of  the  soil.'* 
^3i(ow  that  looks  like  an  investigation  of 
^tte  defendants'  title  ;   but  that  is  not  so, 
except  so  for  as  regards  the  foundation 
^oi  it.     The  defendants  will  not  answer  as 
^9o  the  foundation   of  the  title,   but   say 
^^nerely,  we  have  been  in  possession  from 
'%ime  inmiemorial;    and  we  say  that  you 
^ue  not   entitled.      That  comes    exactly 
^^rithin  what  Lord  Redesdale  says,  ''that 
^^he  plaintiff  is   entitled    to   a  discovery 
^of  the   case  upon  which    the   defendant 
'^reliea,  and  of  the  manner  in  which  he 
^Sntenda  to  support  it."     If  this  were  con- 
strued as  a  right  to  see  the  documents  or 
%he  evidence,  it  would  clearly  be  beyond 
^^hat  the  rule  of  the  Court  would  permit, 
snd  Lord  Redesdale  has  expressed  himself 
too  largely ;  but  taken  in  the  restricted 


sense,  it  is  simply.  How  is  it  that  you 
claim  this  property,  which  the  plaintiff 
asserts  to  be  in  the  Crown  ?  Though  that 
part  of  the  exception  comes  near  the  mark, 
yet  I  consider  the  plaintiff  entitled  to  an 
answer  to  a  certain  extent,  because  he  is 
entitled  to  know  the  grounds  and  founda- 
tion of  the  defendants'  title.  The  other 
exception  will  fall  within  the  same  prin- 
ciple, namely,  that  as  to  any  charter  con- 
taining a  recognition  or  confirmation  of 
the  defendants'  title.  The  fourth  excep- 
tion is  •*  And  whether  it  is  true  that  no 
sufficient  acts  of  ownership  on  the  part  of 
the  mayor,  commonalty  and  citizens  or  other 
deeds,  matters  and  things  can  be  shewn  as 
evidence  of  such  immemorial  usage."  This 
has  immediate  reference  to  the  two  different 
positions  in  which  the  defendants  stand. 
They  are  conservators  of  the  river  and,  as 
they  say,  owners  of  the  soil.  Certain  acts 
are  admitted  to  have  taken  place.  The 
question  is,  whether  those  acts  of  owner- 
ship are  referable  to  the  claim  of  title  or 
are  not  to  be  explained  by  th^  controul 
and  dominion  which  they  had  as  con- 
servators over  the  river.  How  is  that  an 
investigation  of  the  defendants*  title?  It 
may  be  an  idle  question,  but  it  does  not 
follow  that  the  corporation  are  not  bound 
to  answer  it.  The  ofiicer  of  the  corpora- 
tion is  made  a  party,  and  he  may,  when 
he  comes  to  answer  it,  have  to  consider 
whether  he  can  safely  say  that  the  acts  of 
ownership  are  referable  to  title  or  are  not 
rather  to  be  referred  to  the  character  of 
the  corporation  as  conservators.  The  de- 
fendants may  answer  that  these  acts  are  to 
be  referred  not  to  title,  but  to  the  oflSce  of 
conservators  ;  and  if  so,  a  great  step  would 
be  gained  towards  establishing  the  plain- 
tiff's title.  The  question  is,  not  the  pro- 
bability of  getting  such  an  answer,  but 
whether  the  question,  if  answered  in  such 
a  way,  would  not  have  that  effect.  It 
appears  to  me  that  all  these  exceptions 
are  distinctly  within  the  rule  so  clearly 
established.  Then  comes  the  last  exception 
which  relates  to  the  general  inquiry  as 
to  the  possession  of  docimients.  Now, 
if  the  defendants  have  not  set  up  an  ad- 
verse title,  it  will  be  impossible  for  them 
to  set  up  the  rule  for  their  protection  against 
discovery.  I  confess  that,  after  having 
anxiously  looked  through  the  papers,  I  am 
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inclined  to  think  that  there  is  no  title  set 
up  in  that  sense  which  gives  protection  to 
a  defendant  from  discovering  matters  re- 
lating to  his  title.     I  must  see  something 
stated  as  a  legal  foundation  for  a  title  before 
I  can  accede  to  a  defendant's  protecting 
himself  from  discovery,  by  stating  as  his  title 
that  which  is,  in  fact,  nothing  more  than 
a  negation  of  the  plaintiff's  title.     But  it 
is  not  necessary  to  decide  this,  as  there  is 
enough  to  shew,  from  the  mode  in  which 
this  question  is  answered,  that  the  defen- 
dants are  not  entitled  to  protection.   They 
divide  their  answer  into  two  parts,  and  they 
admit  that  they  are  in  possession  of  certain 
instruments  "  concerning  the  title  of  these 
defendants  to  the  freehold  of  the  soil,  all 
which    several  deeds,   &c.    evidence   and 
shew  such  right  and  title  of  these  defen- 
dants as  aforesaid,  all  which  several  deeds, 
&c.  the  defendants  are  advised  and  believe 
form  material  parts  of  the  evidence  of  the 
defendants'  aforesaid  right  and  title,  and 
all  which  are  intended  to  be  made  use  of 
and  given  in  evidence  by  the  defendants  in 
support  of  their  said  right  and  title,  and 
none  of  which  said  several  charters,  &c.  do 
or  doth,  as  these  defendants  are  advised  and 
believe,  evidence  or  tend  to  shew  the  alleged 
right  of  the  Crown ;  nor  would  the  inform- 
ant derive  any  proof  in  support  of  his  case 
from  the  production  of  such  charters,  &c. 
or  other  documents,  or  any  or  either  of 
them."     Now,  in   the   first  instance,  the 
charge  is,  that  they  relate  '*  to  the  matters 
aforesaid;"  that  is,  the  matters  stated  in 
the  information.    The  defendants  take  upon 
themselves  to  say,  that  they  believe  that 
they  do  not  tend  to  shew  the  plaintiff's 
title.     Can  the  defendants  be  allowed  to 
do  that  ?    There  is  no  allegation  that  they 
do   not   relate    to   the  matters   aforesaid, 
nor  any  description  of  what  they  are.     If 
that  was  to  be  permitted,  a  plaintiff  would 
never  get  a  discovery  of  any  documents, 
because  the  mere  pledging  such  a  belief 
would  leave  the  plaintiff  without  any  pro- 
tection against  it.     Now  a  case  very  simi- 
lar to   this   is  that  of  Jerrard  v.    Saun- 
ders (9).    There  the  party  endeavoured  to 
protect  himself  from  discovery  of  certain 
deeds  by  a  mere  statement  that  they  did 
not  contain  any  notice ;  the  bill  alleging 

(9)  2VC8.JUI1. 187. 


certain  documents  and  then  alleging  certain 
facts  amounting  to  constructive  notice. 
The  Court  said.  We  cannot  trust  you  to 
look  at  these  deeds  and  say  whether  they 
amount  to  notice  or  not ;  you  do  not  deny 
that  they  relate  to  the  matters  in  question ; 
you  must  state  the  facts,  and  the  Court  will 
judge  whether  they  amount  to  notice  or 
not.  Now,  if  the  defendants  have  set  out 
no  title,  which  appears  tome  to  be  the  result 
of  the  pleadings  in  this  case,  then  it  is  un- 
necessary to  resort  to  further  authorities 
for  the  purpose  of  seeing  whether  this  last 
interrogatory  ought  to  be  answered  or  not ; 
and  assuming  that  they  have  set  out  a 
title,  they  are  not  entitled  to  protect  them- 
selves from  the  production  of  these  docu- 
ments so  as  to  withhold  all  information  as 
to  what  documents  they  are,  or  whether 
there  are  any  such  at  all.  I  think,  there- 
fore, that  the  Master  of  the  Rolls  has  come 
to  a  right  conclusion  in  allowing  this  ex- 
ception. 

I  do  not  altogether  follow  the  reasoning  of 
the  Master  of  the  RoUs,  but  the  principles  on 
which  the  discovery  ought  to  be  made  are 
so  clearly  explained  in  the  text  books  and 
authorities  that  there  is  no  occasion  to  say 
more  on  this  subject.  With  respect  to  the 
imited  character  of  conservancy  and  owner- 
ship it  is  very  difficult  to  reconcile  the  hud 
of  these  two  things  existing  together  in 
the  same  persons ;  and  this  circumstance 
entitles  the  plaintiff  to  a  strict  inquiry  for 
the  purpose  of  seeing  what  acts  are  to  be 
referred  to  the  one  or  the  other  character 
respectively ;  for  if  they  are  imited  in  the 
same  persons  it  is  obvious  that  the  in- 
terests of  the  public  may  suffer,  because  it 
is  the  duty  of  the  corporation  as  conser- 
vators to  prevent  the  bed  of  the  river 
being  applied  to  improper  purposes  to  the 
prejudice  of  the  public.  As  owners  of  the 
soil  they  would  have  an  opportunity  of 
doing  that  which  might  be  very  incon- 
sistent with  their  duty  as  conservators ;  and 
the  information  charges  that  if  the  defen- 
dants are  owners  of  the  soil,  and  the  Crown 
has  no  title  in  that  respect,  then  there  is  a 
remedy  against  the  corporation  for  an 
abuse  or  neglect  of  their  powers  and  duties 
as  conservators.  Upon  these  grounds  I  am 
of  opinion  that  the  exceptions  were  pro- 
perly allowed  and  the  appeal  must  be  dis- 
missed. 
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Then  comes  the  question  of  costs.  The 
Master  of  the  Rolls  has  given  costs  as 
in  a  case  hetween  two  ordinary  parties; 
but  it  is  said  that  a  rule  prevails  in  prac- 
tice that  the  Attorney  General  neither 
receives  nor  pays  costs.  I  think  it  ex- 
tremely important  that  the  rule  should  be 
well  imderstood ;  for  though  the  general 
rule  is  not  disputed,  the  exceptions  to  it  are 
80  vaguely  stated  that  they  may  lead  to  con- 
siderable difficulty  on  particular  occasions. 
NoWy  the  rule  whatever  it  is,  is  considered 
as  arising  from  the  circumstance  that  the 
Crown  does  not  pay,  and  therefore  does 
not  receive  costs.  Now,  without  laying 
down  the  rule  before  I  have  had  an  oppor- 
tunity of  further  consideration,  I  should 
say,  that  the  rule  might  be  founded  on 
sound  policy,  provided  the  case  before  the 
Court  were  one  in  which  the  Crown,  if  it 
liad  been  an  ordinary  suitor,  could  have 
"heetk  called  upon  to  pay  costs ;  but  in  no 
case  here  coiUd  the  party  respondent  be 
called  upon  to  pay  costs,  for  he  has  a 
decision  in  his  favour.  It  appears,  there- 
fore, to  me  that  if  the  rule  is  to  exist,  it 
ought  in  justice  only  to  apply  to  cases 
where,  according  to  the  merits  and  the 
result,  the  costs  would  be  in  the  breast  of 
the  Court  either  for  the  plaintiff  or  the 
defendant.  But  that  in  the  case  of  an 
appeal  where  a  party  is  in  possession  of 
the  judgment  of  the  Court,  the  rule  ought 
not  to  be  applied,  as  he  could,  under  no 
circumstances,  be  made  to  pay  costs.  Be- 
fore I  finally  decide  this  question,  I  should 
wish  to  be  furnished  with  a  list  of  the 
authorities  upon  this  subject. 

Jan.  14, 1850. — The  Lord  Chancellor. 
— This  case  stood  over  for  the  purpose  of 
my  making  inquiries  as  to  the  practice  with 
regard  to  costs  where  the  Attorney  General 
is  a  party.  I  find  from  a  variety  of  cases, 
that  it  has  been  a  generally  received  opinion 
that  the  Attorney  Generad  neither  receives 
nor  pays  costs.  But  that  rule  is  open  to 
a  variety  of  exceptions ;  and  there  are 
many  cases  to  be  found  in  which  that  rule 
has  not  been  acted  upon ;  and  there  does 
not  appear  to  have  been  a  very  general 
practice  on  the  subject.  Two  cases  in 
the  House  of  Lords  have  been  referred 
to  as  establishing  that  rule ;  and  if  they 
did  establish  it,  I  should  have  no  option 
Niw  Slims,  XIX.->CnAKC. 


but  to  follow  it.  But  a  distinction  must 
always  be  taken  between  the  order  of  the 
House  itself  and  the  reasons  given  by  the 
member  of  that  House  who  pronounces 
that  order.  The  order  of  the  House  in  two 
cases,  the  present  case  in  a  former  stage, 
and  in  a  case  last  session  when  I  was  not 
present,  was  that  there  should  be  costs; 
but  there  was  no  decision  laying  down  the 
principle  upon  which  the  order  was  so 
framed,  and  no  reason  given  why  the  House 
adopted  that  course.  On  the  other  hand, 
I  find  there  are  cases  in  which  the  House 
has  given  the  Attorney  General  his  costs. 
In  the  case  of  The  Skinners  Company  v.  the 
Irish  Society  {10),  where  the  Attorney  Ge- 
neral was  a  defendant,  the  bill  was  dis^ 
missed  at  the  RoUs,  with  costs  ;  and  on 
appeal  the  House  of  Lords  affirmed  the 
whole  of  the  decree  (11).  Now,  I  do  not 
consider  myself  bound  by  what  passed  in 
the  House  of  Lords  in  this  case  upon  a 
former  stage  when  I  was  present.  The 
case  was  before  the  House  upon  demurrer 
(12)  ;  and  my  recollection  of  the  case  is, 
that  in  the  course  of  delivering  judgment 
the  fact  was  suddenly  brought  to  my  at- 
tention that  the  Attorney  General  was  a 
party,  and  the  advice  I  then  gave  to  the 
House  was,  not  to  give  costs  in  that  case. 
It  was  done  without  argument  and  without 
due  time  for  consideration  ;  and  I  think 
there  was  error  in  the  advice  I  then  gave  to 
the  House  of  Lords.  Now  justice  requires 
that  the  generally  received  rule  as  to  the 
Attorney  General  neither  receiving  nor  pay- 
ing costs,  should  not  be  lost  sight  of ;  because 
nothing  could  be  more  unjust  than  that  in 
a  contest  in  which  the  Attorney  General 
could  not  be  made  to  pay  costs,  he  should 
receive  costs ;  and  to  obviate  the  injustice 
arising  to  the  suitor  from  Uie  position  of 
the  Attorney  General  coming  into  court 
as  a  party,  the  Court  ought  to  have  the 
power  to  say,  "  As  you  cannot  be  called 
upon  to  pay  costs  in  a  case  in  which 
you  might  be  liable  to  costs  as  a  pri- 
vate party,  you  shall  not  receive  costs.** 
But  then  the  rule  ought  not  to  be  ex- 
tended beyond  the  reason  of  the  thing; 
that  is,  it  ought  not  to  be  extended  beyond 


(10)  7  Beav.  642. 

(11)  12  CI.  &F.  490. 

(12)  1  Hoase  of  Lords  Casct,  440. 
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the  cases  in  which  the  Attorney  General, 
assuming  him  to  be  a  private  individual, 
might  be  liable  to  pay  costs.  The  rule, 
therefore,  instead  of  being  that  the  Attorney 
General  neither  receives  nor  pays  costs, 
ought  rather  to  be,  that  where  the  Attorney 
General,  had  he  been  a  private  individual, 
might  have  been  called  upon  to  pay  costs, 
there  he  shall  not  receive  costs.  That 
would  apply  to  the  hearing  of  the  cause ; 
for  then  it  depends  entirely  upon  the  case 
then  made  and  the  opinion  of  the  Court 
upon  the  facts  disclosed  whether  the  plain- 
tiff or  the  defendant  is  to  pay  the  costs. 
But  where  one  party  is  in  possession  of 
the  judgment  of  the  Court,  and  the  opposite 
party  comes  to  question  that  judgment  on 
appeal,  then  the  costs  are  not  a  matter  for 
the  discretion  of  the  Court ;  for  the  party 
who  has  got  the  judgment  can  never  be 
made  to  pay  costs,  for  he  is  entitled  to 
defend  his  judgment  pronounced  by  a  Court 
of  competent  jurisdiction,  and  even  though 
upon  the  rehearing  or  appeal  the  Court  may 
be  of  opinion  that  the  judgment  is  not  right, 
he  is  never  made  to  pay  the  costs  of  that 
contest.  The  reason  of  the  rule,  therefore, 
does  not  apply  in  the  case  of  an  appeal 
against  a  judgment  already  pronounced. 
All  this,  I  admit,  goes  to  shew  that  the 
view  I  took  of  this  case  upon  the  demurrer 
in  the  House  of  Lords  was  erroneous,  for 
there  the  parties  questioning  the  decision 
of  the  Court  below  failed.  In  this  case  it 
is  very  similar ;  the  Master  expresses  an 
opinion  upon  the  exceptions ;  the  parties 
against  whom  the  Master  expresses  that 
opinion  complain  of  it ;  the  Master  of  the 
Rolls  is  of  opinion  that  there  is  no  ground  for 
the  complaint ;  and,  therefore,  he  gives  his 
costs  to  the  party  upholding  the  judgment. 
I  have  consulted  the  best  authorities  upon 
this  subject,  and  we  are  all  of  opinion  that 
it  would  be  a  wholesome  general  rule,  that 
the  principle  that  the  Attorney  General 
never  receives  or  pays  costs  should  be 
modified  in  this  way.  The  Attorney  Ge- 
neral never  receives  costs  in  a  contest  in 
which,  if  he  had  been  a  private  party,  he 
might  have  been  called  upon  to  pay  them 
had  the  decision  been  adverse.  Such  a 
rule  would  give  all  the  protection  to  a 
party  opposed  to  the  Attorney  General 
that  in  justice  is  due  to  him,  and  at  the 
same  time  discourage  unnecessary  litiga- 


tion, too  often  arising  from  the  supposed 
existence  of  the  more  extended  rule. 

I  am  of  opinion,  therefore,  that  the 
appeal  must  be  dismissed  generally,  in- 
cluding the  question  of  costs. 


WiGBAM 


Nov 


GBAM,  V.C.    ") 

1850.  > 

.  23,  24,  26.  J 


SMITH  V.  CAPRON. 


Specific  Performance — Covenant  against 
Assignment  —  Licence  —  Notice  —  Lessor's 
TitlCf  Production  of. 

Memorandum  of  agreement  signed  by  both 
parties  for  sale  and  purchase  of  fixtures,  ^c. 
in  a  leasehold  house,  and  for  purchaser  to 
take  an  assignment  of  the  vendor*s  interest 
in  the  premises, — Held,  to  be  a  contract,  on 
the  part  of  the  purchaser,  to  take  an  assign- 
ment  of  the  lease  of  the  premises. 

The  purchaser  requested  the  vendor  to 
prepare  the  assignment  by  indorsement 
totidem  verbis  with  thai  to  himself  (the 
vendor)  : — Held,  that  the  purchaser  could 
not  afterwards  require  the  production  of  the 
original  lessor's  title. 

The  lease  contained  a  covenant  against 
assignment  without  the  licence  of  the  lessors; 
the  purchaser  inspected  the  lease  and  an 
indorsement  upon  it,  from  which  it  appeared 
that  a  licence  was  necessary,  but  he  alleged 
thai  he  did  not  observe  the  covenant,  and 
only  looked  at  the  term  and  rent : — Held, 
that  he  had  notice  of  the  covenant. 

The  object  of  the  suit  and  the  facta  of 
the  case  are  stated  in  the  report  on  the 
demurrer  by  the  defendant  to  the  plaintiff's 
bill — 18  Law  J,  Rep.  (n.s.)  Chanc.  135. 
The  cause  now  came  on  for  hearing. 

It  appeared  from  admissions  in  the 
answer  of  the  defendant,  that  he  had 
ascertained  before  the  bill  was  filed  the 
nature  of  the  plaintiff's  interest  in  the 
property  contracted  to  be  assigned,  as  to 
the  term  of  years  and  amount  of  rent,  from 
an  inspection  of  the  lease  and  assignment 
produced  by  the  plaintiff  for  that  purpose, 
and,  as  the  defendant  insisted,  for  ^at  pur- 
pose only  ;  but  the  defendant  stated  that 
he  did  not  observe  or  know  of  the  cove- 
nant against  assignment  without  consent 
contained  in  the  original  lease,  and  that 
he  would  not  have  entered  into  the  treaty 
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if  he  had  known  of  such  covenant     The 
defendant  in  a  written  reply  to  the  plain- 
tiff's application,  for  part  of  the  purchase- 
money   before   the   assignment   could   be 
executed,  excused  himself  from  then  ad- 
vancing it,  but  stated  that  he  should  be  pre- 
pared with  the  purchase-money  at  the  time 
specified  in  the  agreement.     In  the  same 
communication    the    defendant   requested 
tlie  plaintiff  to  be  careful  that  the  walls 
should  not  be  injured  by  the  removal  of 
the  furniture,  &c.,  and  added,  by  way  of 
postscript,  the  following  directions  in  re- 
spect of  the  assignment :— *' As  the  assign- 
ment to  me  can,  of  course,  be  by  indorse- 
ment and  in  totidem  verbis  as  that  to  your- 
self,   perhaps  you  would  let  your  clerk 
engross  it  on  the  deed  with  a  1/.  I5s,  stamp, 
3.nd   for  which  I  can  repay  you."     The 
assignment  was  accordingly  prepared  by 
^lie  pluntiff.     The  defendant  cdso  admitted 
l^s  belief  of  the  statement  in  the  bill,  that 
^he   solicitor  of  Lord  Monteagle  (the  sur- 
viving lessor)  had  said  that  a  licence  to 
assign  to  the  defendant  or  other  responsible 
t^enant  would  be  granted. 

Mr.  Wood  and  Mr,  SouthgatCy  for  the 
plaintiff,  submitted  that  the  defendant  had 
l>y  his  acts  accepted  the  title.  They  relied 
^ipon  the  preparation  of  the  assignment, 
9jid  contended  that  the  defendant  could 
a^ot  afterwards  dispute  the  title  or  require 
^lie  plaintiff  to  produce  that  of  the  land- 
lord. They  cited  Burroughs  v.  Oakley  (1) 
^nd  Clive  v.  Beaumont  (2). 

The  Solicitor  General  End  Mr.  Schomberg, 
for   the  defendant,  contended,  first,  that 
tliere  was  no  contract  to  take  an  assign- 
Knent  of  the  lease,  but  merely  an  agreement 
t:o  purchase  the  fixtures,  &c.  specified  in 
the  written  inventory;    secondly,  that  the 
plaintiff  had  not  shewn  that  he  could  obtain 
^  proper  licence  to  assign  the  leaseholds — 
-tjioyd  V.  Crispe  (3)  and  Mason  v.  Corder 
(4) ;  and,  therefore,  his  title  was  defective, 
^nd  he  could  not  enforce  specific  perform- 
ance—fFarren   V.    Richardson  (5) ;    and, 
thirdly,  that  the  covenant  against  assign- 
ment was  a  surprise  upon  and  unknown  to 
him  until  the  bill  was  filed. 

(1)  SSwanst  159. 

(2)  1  De  6.  &  S.  397. 
(3)5  Taunt.  249. 

(4)  7  Ibid.  9. 

(5)  Yoange,  1. 


[WiGRAM,  V.C.  said,  that  the  memoran- 
dum must  be  considered  to  be  a  contract 
to  take  an  assignment  of  the  lease,  and 
that  the  defendant  could  not,  under  the 
circumstances,  call  for  the  production  of 
the  lessor's  title.] 

Mr.  Wood  replied,  and  urged  that  the 
defendant  having  inspected  the  lease  must 
be  deemed  to  have  had  notice  of  the  cove- 
nant against  assignment  contained  in  it. 
He  cited — 

Freme  v.  Wright,  4  Madd.  364. 

Cosser  v.  Collinge,  3  Myl.  &  K.  283  ; 

s.  c.  1  Law  J.  Rep.(N.8.)  Chanc.  130. 

Pope  V.   Garland,  4  You.  &  C.  394 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Ex.  £q. 

13. 

Nov.  26. — WiGRAM,  V.C. — This  is  a 
bill  by  the  assignee  of  a  lease  against  the 
defendant  who  is  alleged  by  the  plaintiff 
to  have  entered  into  a  contract  to  take  an 
assignment  of  the  lease.  The  original 
lease  contains  a  covenant  not  to  assign 
without  the  licence  of  the  landlord.  The 
original  lessee  obtained  a  licence  enabling 
him  to  assign  to  the  plaintiff,  and  this  as- 
signment, expressed  to  be  made  with  the 
consent  of  the  lessors,  is  indorsed  upon 
the  lease.  The  defendant  contends,  first, 
that  there  is  no  contract ;  secondly,  that, 
if  there  is  a  contract,  the  plaintiff  cannot 
make  a  good  title ;  and,  thirdly,  that  the 
covenant  against  assignment  is  a  surprise 
upon  him,  as  he  had  no  notice  of  it  untU 
the  bill  was  filed ;  and,  therefore,  that  he 
did  not  in  fact  purchase  what  he  supposed 
himself  to  be  buying.  The  two  former 
points  I  disposed  of  at  the  conclusion  of 
the  argument  for  the  defendant. 

It  appears  that  on  the  treaty  between 
the  parties,  before  the  bill  was  filed,  the 
plaintiff  handed  the  lease  with  the  indorse- 
ment, to  the  defendant,  and  that  the  latter 
then  inspected  them.  A  few  days  after- 
wards an  agreement  for  the  sale  of  the 
fixtures  and  assignment  of  the  plaintiff's 
interest  in  the  premises  was  prepared, 
which  was  signed  by  the  defendant.  The 
plaintiff  required  part  of  the  purchase- 
money  to  be  paid  down,  which  the  defen- 
dant by  a  letter,  dated  the  day  after  the 
date  of  the  agreement,  declined  to  do, 
but  added,  **0f  course  you  may  depend 
upon  my  being  prepared  at  the  time  men- 
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tioned."  In  the  same  letter  the  defendant 
said,  that  the  terms  of  the  assignment  to 
the  plaintiff  would  be  sufficient  for  that  to 
himself,  and  requested  the  assignment  to 
be  prepared  by  the  plaintiff  and  indorsed 
toHdem  verbis.  A  dispute  afterwards  arose 
which  has  not  any  connexion  with  the 
defence  raised  at  the  bar. 

Nowy  if  this  case  had  come  before  the 
same  Judge  (6)  who  decided  Cosser  v. 
Collinge^  3iere  cannot  be  any  doubt  as 
to  what  his  decision  would  have  been. 
There  might  be  some  hardship  if  the  case 
was  to  be  determined  merely  upon  con- 
structive notice;  but  here  the  defendant 
saw  the  indorsement  on  the  lease,  and  by 
that  indorsement  it  appeared  that  licence 
to  assign  was  necessary.  The  defendant 
admits  also,  that  he  looked  into  the  body 
of  the  lease,  and,  therefore,  he  had  actual 
notice  of  the  contents,  or  at  least  of  such 
of  them  as  he  thought  it  useful  or  material 
to  read.  The  presumption  must  be,  that 
he  made  himself  acquainted  with  the  whole ; 
and  I  do  not  think  I  ought  to  allow  it  to 
be  rebutted  by  the  averment  of  the  defen- 
dant, that  he  looked  only  at  the  other  parts 
of  the  lease,  and  did  not  observe  the  cove- 
nant upon  which  this  objection  is  raised. 
I  may  observe,  that  this  covenant,  if  not 
strictly  an  usual  covenant,  is  one  so  com- 
mon that  there  is  not  any  hardship  in  not 
regarding  it  as  a  surprise  upon  the  defen- 
dant. 

I  must,  therefore,  declare  the  plain- 
tiff to  be  entitled  to  the  specific  perform- 
ance of  the  agreement,  and  to  a  reference 
to  the  Master  to  inquire  whether  a  good 
title  can  be  made,  the  title  of  the  lessor  to 
be  considered  and  treated,  on  the  inquiry, 
as  a  good  title. 


WiGRAM 

Feb 


LAM,  V.C.7 

.  13,  16.  > 


JONES  P.  HOW. 


Covenant — Impossible  or  Useless  Act — 
Covenantor  released, 

A  father,  on  the  marriage  of  his  daughter, 
covenanted  with  her  intended  husband,  by  deed 
or  will,  to  give,  leave,  and  bequeath  to  her  an 
equal  share  with  his,  the  covenantor's,  other 
children  in  his  real  and  personal  estate  at 
the  time  of  his  death.  The  daughter  died  in 
(6)  Lord  Cottenham. 


her  father's  lifetime^  wUhtnU  isiue,  afUr  the 
new  Will  Act  came  nUooperatioH,  The  father ^ 
by  his  willf  gave  all  his  real  and  personal  pro^ 
perty  to  executors  and  trustees  for  the  benefit 
of  his  surviving  widow  and  daughters,  hav^ 
ing  provided  for  a  son  in  his  lifetime,  but  not 
leaving  any  provision  for  the  deceased  daugh^ 
ter : — Held,  by  this  Court  (concurring  with 
the  certificate  of  the  Court  of  Common  Pleas  J^ 
that  the  covenantee,  the  husband  of  the  de~ 
ceased  daughter,  had  not,  under  the  ctrctim- 
stances,  any  good  cause  of  action  against  the 
executors  of  the  father,  the  covenantor  ;  and 
that  if  the  latter  had  died  possessed  of  no 
personal  estate,  and  seised  only  of  copyhold 
estate,  the  husband  could  not  have  recovered 
any  substantial  damages  in  such  action. 

The  plaintiff,  Frederick  Jones,  on  his 
marriage  made  a  settlement  by  indenture, 
dated  the  8th  of  April  1826,  on  his  then 
intended  wife  Mary,  whose  father,  William 
^&y»  hy  the  same  indenture  covenanted  as 
follows : — "  And  this  indenture  lastly  wit- 
nesseth,  that  in  consideration  of  the  said 
intended  marriage,  and  also  in  considera- 
tion of  the  settlement  made  by  the  said 
F.  Jones,  he,  the  said  W.  Way,  for  him- 
self, his  heirs,  executors  and  administrators, 
doth  hereby  covenant,  promise,  grant,  and 
agree  with  and  to  the  said  F.  Jones,  his 
executors,  administrators  and  assigns,  that 
he,  the  said  W.  Way,  shall  and  will,  by 
deed  or  writing,  or  by  his  last  will  and 
testament,  give,  leave,  and  bequeath  unto 
the  said  Mary  Way  one  fiill  equal  eighth 
part  or  share,  or  such  other  part  as  shall 
be  an  equal  share,  with  all  and  each  of 
his  children  and  child,  of  all  estates,  monies, 
real  and  personal  estate,  of  which  he  the 
said  W.  Way  shall  die  seised  or  possessed." 

At  the  date  of  the  settlement  W.  Way 
had  eight  children  living,  and  two  of  then* 
subsequently  died  in  ^e  lifetime  of  th< 
plaintiff's  wife,  Mary,  without  issue. 

In  1837,  the  stock  in  trade,  &c.  of  ¥ 
Way  and  his  son,  W.  W.  Way,  as  maltstei 
was  delivered  by  the  former  to  the  latt 
in  consideration  of  the  note  of  hand  of  f 
son  for  2,000/.  with  interest  at  5/.  per  C€ 
payable  to  his  father  for  life,  and  it  • 
agreed    that  the   executors  of  the   fa 
should  not  call  for  payment  of  the  r 
but  that  the  same  should  be  considen 
a  gift  to  the  son. 
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The  plaintiff's  wife,  Mary,  died  in 
Febmary  1843,  without  issue,  leaving  her 
father,  W.  Way,  and  his  four  daughters 
and  son  surviving  her,  and  having  devised 
and  bequeathed  to  her  husband  the  plaintiff 
all  her  right,  title  and  interest  under  the 
covenant. 

W.  Way  died  in  1846,  and  by  his  will 
and  codicil,  dated  respectively  in  April 
1843  and  November  1844,  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  the  defendants,  in  trust  to  sell  and  apply 
the  proceeds  for  the  benefit  of  his  wife  and 
ibur  surviving  daughters. 

After  the  death  of  the  testator,  a  bill 
DTas  filed  against  the  defendants  by  the 
plaintiff  as  administrator,  with  the  will 
sinnexed,  of  the  estate  of  his  late  wife, 
Mary.  The  bill  prayed,  inter  aliUy  for  an 
siccount  of  the  testator's  real  and  personal 
estate  and  of  the  reversionary  shares, 
settlements,  post  obits  and  obligations 
^ven  by  him  in  his  lifetime  to  his  children, 
and  that  the  plaintiff's  share  and  interest 
under  the  covenant  might  be  ascertained, 
and  the  same,  or  the  vdue  thereof  if  con- 
verted, conveyed,  transferred  or  paid  to 
him. 

The  defendants  admitted  that  W.  Way 
had  not  given  any  part  of  his  real  or  per- 
sonal estate  to  his  daughter  Mary,  and  had 
not  by  any  deed  or  writing  in  his  lifetime 
performed  his  covenant.  They  submitted 
that  the  covenant  was  only  to  take  effect 
in  the  event  of  Mary  surviving  her  father, 
and  that  as  she  had  died  intestate  as  to  her 
real  estate,  her  interest,  if  any,  in  the  real 
estate  of  her  father  became  vested  in  him 
as  her  heir,  and  not  in  the  plaintiff ;  and 
that  the  testator's  personal  estate  was  in- 
sufficient for  the  payment  of  his  debts. 

An  objection,  that  the  residuary  legatees, 
the  four  surviving  daughters  of  W.  Way, 
were  not  made  parties  to  the  suit,  having 
been  taken  by  the  defendants  and  allowed 
by  the  Court  (1 ),  the  bill  was  amended  and 
finuned  as  a  creditors'  suit.  The  plaintiff, 
by  his  amended  bill,  prayed,  inter  alia,  for 
a  declaration  that  he  was  entitled,  under 
the  covenant,  to  stand  as  a  creditor  against 
the  testator's  estate  for  the  amount  of  the 
largest  share  therein  of  his  children ;  for 


an  account  of  such  shares,  and  if  the  defen- 
dants should  not  admit  assets,  for  the  usual 
accounts  of  the  real  and  personal  estate  of 
the  testator,  and  for  the  application  thereof 
to  answer  the  claim  and  interest  of  the 
plaintiff  in  a  due  course  of  administration. 

At  the  hearing  of  the  cause,  the  Vice 
Chancellor  directed  a  case  to  be  sent  for  the 
opinion  of  the  Court  of  Common  Pleas  on 
the  two  following  questions  :  first,  whether 
the  plaintiff,  under  the  circumstances,  had 
any  good  cause  of  action  against  the  exe- 
cutors of  W.  Way ;  and  if  so,  secondly, 
whether,  if  W.  Way  had  died  possessed  of 
no  personal  estate,  and  seised  only  of  copy- 
hold estate,  the  plaintiff  could  have  reco- 
vered any  substantial  damages  in  such 
action. 

The  Court  of  Common  Pleas  returned 
a  certificate  to  the  following  effect,  viz.  : 
first,  that  the  plaintiff  had  not  any  good  cause 
of  action  ;  and,  secondly,  that  in  the  event 
supposed,  he  could  not  have  recovered  any 
substantial  damages  in  such  action. 

Upon  the  cause  coming  on  to  be  heard 
on  the  equity  reserved, — 

Mr.  Wood  and  Mr,  Haig,  for  the  plain- 
tiff, applied  for  another  case  to  be  sent  to 
the  Court  of  Exchequer,  upon  the  grounds 
that  the  certificate  of  the  Judges  of  the 
Court  of  Common  Pleas  was  not  accom- 
panied by  any  reasons,  and  was  unsatis- 
factory to  the  plaintiff.  They  stated  that 
the  latter  Court  was  understood  to  have 
proceeded  upon  the  authority  of  Laughs 
ter*s  case  (2),  and  to  have  relied  upon 
an  argument  strongly  urged  by  the 
defendants'  counsel  {Mr,  Crompton)^  that 
the  words  in  the  covenant  to  "  give,  leave, 
and  bequeath,"  were  conjunctive,  and  only 
applicable  to  a  will  or  testamentary  in- 
strument ;  and  that  as  the  plaintiff's  wife 
had  died  in  the  lifetime  of  her  father,  with- 
out issue,  and  since  the  new  Will  Act 
came  into  operation,  it  would  have  been 
useless  for  the  covenantor  to  have  made  a 
bequest,  which,  under  the  circumstances, 
would  have  lapsed  by  virtue  of  the  25th  sec- 
tion of  that  act  (3).  It  was  also  argued, 
that  Laughter's  case  was  that  of  a  bond 
on  alternative  conditions ;  one  of  which, 
through  the  act  of  God,  it  became  impos- 


(1)  7   Hare,  267;  s.  c.  17   Law  J.  Rep.  (n.b.) 
Chanc.  369. 


(2)  5  Rep.  21. 

(3)  1  Vict,  c.  26. 
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sible  to  perform.  The  obligor  thereby, 
and  not  by  any  act  of  his  own,  lost  his 
election,  and  he  was,  therefore,  held  to  be 
released  at  law  from  the  performance  of 
the  other  alternative.  Besides,  the  de- 
cision in  Laughter's  case  had  been  com- 
mented upon  in  the  subsequent  case  of 
Studhohne  v.  Mandell{^\  and  the  rule 
laid  down  by  it  said  to  be  incorrectly  re- 
ported. The  present  case  was  that  of  a 
covenant,  which  the  covenantor  might  have 
performed  at  any  time,  and  was  very 
similar  to  the  case  of  Nayler  v.  Wetherell 
(5).  It  was  laid  down  as  the  rule  in  Chitty 
on  Contracts^  p.  735,  that  a  covenant  must 
be  construed  strictly  against  the  covenantor, 
even  where  prevented  by  the  act  of  God — 
Tuffnell  V.  Constable  {6). 

Mr.  Haldane  (with  whom  was  The  Soli- 
citor General)  distinguished  the  present 
case  from  that  of  Nayler  v.  Wetherell,  In 
the  latter  case  the  words  were  **  by  will  or 
otherwise,"  in  the  present  case  they  were 
"  by  deed,  writing,  or  will."  He  asked  for 
the  costs  of  the  suit,  as  the  cause  came  on 
to  be  heard  upon  the  equity  reserved  at 
the  former  hearing,  and  was  a  creditors' 
suit  by  one  creditor  on  behalf  of  himself 
only,  and  who  had  no  debt  at  law. 

Feb.  16.— WiGRAM,  V.C  — In  this 
cause,  I  directed  a  case  for  the  opinion  of 
the  Court  of  Common  Pleas  upon  the 
construction  of  a  covenant  which  had 
become  the  subject  of  litigation  between 
the  parties.  By  this  covenant  (I  will 
assume  this  construction  as  being  most 
favourable  to  the  covenantee,)  the  cove- 
nantor bound  himself  by  some  act  inter 
vivos,  or  by  will,  to  leave  his  daughter,  the 
wife  of  the  covenantee,  a  certain  provision. 
No  act,  inter  vivos,  was  done  by  the 
covenantor,  nor  did  his  will  contain  any 
provision  for  her.  She  died  in  his  lifetime, 
without  issue.  The  circumstance  that  the 
covenantor  made  no  provision  by  his  will 
for  his  daughter  was,  I  understand,  con- 
sidered to  be  immaterial,  upon  the  ground 
that  any  provision  for  her  by  will  would 
have  lapsed  by  her  death  without  issue  in 
the  lifetime  of  the  covenantor.     The  case 

(4)  1  Ld.  Raym.  279;  s.  c.  1  Lutw.  688. 

(5)  4  Sim.  114;  s.  c.  9  Law  J.  Rep.  Chanc.  125. 

(6)  7  Ad.  &  E.  798 ;  s.  c.  3  Nev.  &  P.  47  ;  7  Law 
J.  Rep.  (N.S.)  Q.B.  106. 


was  argued  before  three  of  the  Judges,  and 
they  have  certified  that  there  had  been  no 
breach  of  covenant  by  the  covenantor 
entitling  the  covenantee  to  recover  damages 
against  his  estate.  The  question  before 
me  now  is,  whether  I  shall  confirm  that 
certificate  or  send  a  case  for  the  opinion 
of  another  Court. 

The  practice  of  this  Court  in  such  cases 
I  understand  to  be,  to  adopt  the  certificate 
unless  the  Court  itself  is  dissatisfied  with 
the  conclusion  involved  in  the  certificate. 
In  this  case  I  am  not  assisted  by  knowing 
the  reasons  of  the  Judges  of  the  Court  of 
Common  Pleas ;  but  I  understand  from 
counsel  that  they  considered  the  case  by 
analogy  to  the  reasoning  of  the  Court  in 
Laughter's  case.  The  covenantor  in 
this  case  reserved  to  himself  the  pri- 
vilege of  not  making  the  stipulated 
provision  during  his  life ;  and  the  pro- 
vision by  will,  it  is  said,  has  failed,  not 
by  his  act  or  default,  but  by  the  death  of 
the  legatee  in  his  lifetime.  There  can- 
not, I  think,  be  any  doubt  that  the  inten- 
tion of  the  parties  is  disappointed  by  this 
decision.  Where  a  parent  on  the  marriage 
of  his  child  covenants  to  make  a  provision 
for  that  child  by  deed  or  will,  it  cannot  be 
doubted  that  the  provision  is  intended  to 
be  absolute,  and  that  the  mode  of  making 
it  is  alone  intended  to  be  left  to  the  discre- 
tion of  the  covenantor.  A  doubt  crossed 
my  mind  of  this  nature :  if  the  will  of 
the  covenantor  had  contained  a  provision 
in  favour  of  this  daughter,  and  she  had  left 
issue  living  at  her  death,  the  new  Will  Act 
would  have  prevented  a  lapse ;  and  a  doubt 
occurred  to  me  whether  the  covenantor 
might  not  have  made  a  will  so  as  to  have 
preserved  to  his  daughter  the  benefit  of 
this  covenant,  notwithstanding  her  death 
in  his  lifetime.  Whether,  in  fact,  he  might 
not  by  will  have  done  for  her  dying  with- 
out issue  that  which  the  Will  Act  would 
have  done  for  her  if  she  had  left  issue  living 
at  her  death.  I  do  not  know  whether  this 
point  was  suggested  in  argument  before 
the  Court  of  Common  Pleas ;  but  I  do 
not  feel  such  confidence  in  the  point  as  to 
make  it  proper  to  send  the  case  a  second 
time  to  law.  I  shall  therefore  confirm  the 
certificate,  and  must  dismiss  the  bill,  with 
costs. 
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»h  11    t  8CARTH  V.  CHADWICK. 

Practice — Dismissal  of  Bill — Motion, 


BillJUed  by  a  plaintiff  on  behalf  of  him^ 
self  and  aU  other  the  shareholders  in  a 
€Hnnpany,  praying  that  the  defendantSy  the 
tiirectors  of  the  company,  might  be  ordered  to 
repay  to  the  shareholders  all  sums  which 
might  appear  to  have  been  improperly  paid 
by  them  out  of  the  funds  of  the  company. 
^The  defendarUs  moved  to  dismiss  upon  pay- 
ment to  the  plaintiff  of  the  sum  claimed  by 
him  J  together  with  his  costs : — Held,  that 
the  plaintiff  having  complete  dominion  over 
the  suit,  and  being  the  only  person  with 
M^hom  the  defendants  could  deal,  they  were 
c^ntitled  to  dismiss  upon  the  proposed  terms. 

This  was  a  hill  filed  by  Henry  Scarth, 
on  behalf  of  himself  and  all  the  other  sub- 
scribers to  and  shareholders  in  a  partner- 
ship or  company  called  "  the  Madrid  and 
A^alencia  Railway  Company,"  except  the 
defendants,  the  directors  of  the  company, 
praying  that  the  defendants  might  be 
ordered  to  repay  to  the  shareholders  all 
Tnonies  which  should  appear,  upon  taking 
the  accounts  of  the  partnership,  to  have 
l)een  improperly  paid  by  the  said  defen- 
€^ants  out  of  the  funds  of  the  company, 
Qnd  that  the  plaintiff  and  the  other  share- 
liolders  might  be  declared  liable  to  con- 
"^bute  such  proportions  of  the  expenses 
X>roperly  incurred  as  the  Court  should 
declare  to  be  due  and  owing  from  them, 
and  that  the  residue  of  the  deposits  might 
1)6  repaid  to  the  plaintiff  and  the  other 
subscribers  to  the  undertaking. 

The  bOl  alleged  that  the  plaintiff  was 

the  holder  of  eighty  shares  in  the  company, 

snd  that  he  had  paid  the  sum  of  160/.  by 

^ay  of  deposit  upon  such  shares ;  that  the 

number  of  shareholders  was  so  great  and 

their  interests  so  various  that  the  plaintiff 

i^as  unable  to  make  them  all  parties  to  the 

1)111,  and  that  in    fact  the  plaintiff  was 

ignorant  of  the  names  and  addresses   of 

such  shareholders.     The  bill  also  alleged 

that  the  defendants  had  improperly  managed 

the  affairs  of  the  company,  and  had  made 

a  profit  by  dealing  with  the  shares. 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  Glasse 
now  moved,  on  behalf  of  several  of  the 


defendants,  that  on  payment  by  them  to 
the  plaintiff  of  the  sum  of  160/.,  being  the 
full  amount  claimed  by  him  for  deposits 
upon  his  shares,  together  with  his  costs  of 
the  suit  and  the  costs  of  the  other  defen- 
dants, all  further  proceedings  in  the  suit 
might  be  stayed. 

Mr.  Malins  and  Mr.  Welford  opposed 
the  motion,  on  behalf  of  the  plaintiff,  and 
contended  that,  as  the  plaintiff  was  suing 
on  behalf  of  himself  and  all  the  other 
shareholders  in  the  company  who  were  in 
the  same  situation  as  himself,  the  proceed- 
ings in  the  suit  could  not  be  stayed  by 
the  mere  payment  of  the  plaintiff's  claims, 
and  that  the  defendants  were  bound  to 
account  for  what  they  had  received. 

Mr,  Bacon  appeared  for  other  defendants. 

The  Vice  Chancellor. — As  I  under- 
stand the  case,  the  plaintiff  has  filed  his 
bill  in  such  a  manner  as  to  become  the 
dominus  litis;  and  there  is  nothing  upon 
the  face  of  the  bill  to  shew  that  he  has  not 
full  power  to  dismiss  the  bill  himself.  The 
bill  alleges  that  the  shareholders  are  so 
numerous  that  it  would  be  impossible  for 
the  plaintiff  to  make  them  all  parties,  and 
that,  in  fact,  the  plaintiff  is  ignorant  of 
their  names  and  addresses.  The  last  rea- 
son makes  it  perhaps  unnecessary  to  con- 
sider the  first ;  but  this  is  evident,  that  the 
plaintiff  has  complete  dominion  over  the 
suit,  although  it  might  possibly  turn  out 
for  the  advantage  of  other  persons  besides 
himself.  Upon  the  face  of  the  bill,  how- 
ever, the  plaintiff  is  the  only  person  with 
whom  the  defendants  can  deal ;  and  I  do 
not  see  any  reason  why  the  defendants 
should  not  move  to  dismiss. 

Motion  granted. 
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THE   CORPORATION    OF   LIVER- 
FOOL  V.  CHIPPENDALE. 


Practice — Insufficiency  of  three  Answers 
— Fourth  Answer  taken  off  the  File. 

The  defendant,  having  filed  three  answers, 
which  were  reported  insufficient,  filed  a 
fourth  answer  before  the  certificate  of  the 
insufficiency  of  the  third  answer  was  ob^ 
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tained.  A  motion  by  the  plaintiff,  under 
the  loth  Order  of  1828,  to  have  the  fourth 
answer  taken  off  the  file,  was  granted. 

This  was  a  motion  on  behalf  of  the 
plaintiffs  that  the  answer  of  the  defendant 
might  be  taken  off  the  file,  on  the  ground 
that  it  was  the  fourth  answer  after  the 
three  first  had  been  reported  insufficient. 
The  bill  stated  that  the  defendant  had 
commenced  an  action  at  law  against  the 
plaintiffs,  to  recover  a  simi  of  2,000/.  for 
rent  alleged  to  be  due  to  the  defendant  from 
the  plaintiffs.  The  bill  was  filed  in  aid  of 
the  defence  to  the  action,  and  the  defen- 
dant had  put  in  three  answers,  all  of  which 
were  reported  insufficient.  The  defen- 
dant then  put  in  a  fourth  answer,  which 
was  filed  by  the  Clerk  of  Records  and  Writs 
without  his  being  aware  that  the  three 
previous  answers  had  been  found  insuffi- 
cient. 

Mr,  Bethell  and  Mr,  Follett,  in  support 
of  the  motion,  relied  on  the  10th  Order  of 
April  1828  (1),  which  provides  "that  upon 
a  third  answer  being  reported  insufficient, 
the  defendant  shall  be  examined  upon 
interrogatories  to  the  points  reported  in- 
sufficient, and  shall  stand  committed  until 
such  defendant  shall  have  perfectly  an- 
swered such  interrogatories ;  and  shall 
pay,  in  addition  to  the  4/.  costs  heretofore 
paid,  such  further  costs  as  the  Court  shall 
think  fit  to  award." 

The  following  cases  were  cited — 

Russell  v.  Dight,  6  Sim.  430  ;  s.  c.  3 

Law  J.  Rep.  (n.s.)  Chanc.  152. 
Ingham  v.  Ingham,  9  Sim.  363. 

Mr,  Stuart  and  Mr,  Lewin  opposed  the 
motion,  on  the  ground  that  the  fourth 
answer  was  filed  before  the  certificate  of 
the  insufficiency  of  the  third  answer  had 
been  filed.  The  object  of  the  plaintiffs  was 
to  stop  the  action  at  law,  and  to  move  to 
stay  trial  for  default  of  answer.  It  was 
the  right  of  the  defendant,  under  such  cir- 
cumstances, to  put  in  his  answer  up  to  the 
last  moment,  to  prevent  the  plaintifis  from 
stopping  the  action.  A  complete  dis- 
covery had  now  been  given  by  the  defen- 

(1)  Ord.  Can.  7. 


dant*s  fourth  answer,  and  the  Order  did  not 
prohibit  the  filing  of  a  fourth  answer; 
but  it  gave  the  plaintiff  leave  to  examine 
the  defendant  upon  interrogatories  to  the 
points  reported  insufficient.  The  defen- 
dant was  to  stand  committed  until  he 
should  have  answered  such  interrogatories, 
but  it  gave  no  power  to  the  Court  to  order 
the  fourth  answer  to  be  taken  off  the  file. 

The  following  authorities  were  cited : — 

Wynne  v.  Jackson,  2  Sim.  &  Stu.  226. 
Rushton  V.  Troughton,  2  Sim.  33. 
Farquharson  v.  Balfour,  Jac.  587* 

The  Vice  Chancellor,  without  hearing 
a  reply,  said — This  appears  to  me  to  be 
the  simplest  point.  I  have  more  than 
once  had  occasion  to  make  observations  on 
the  paper  of  Mr.  Beames  relating  to  these 
Orders,  which  explains  the  whole  thing,  and 
if  attention  had  been  paid  to  what  is  stated 
in  pages  105  and  106,  it  would  have  been 
plain  that  the  10th  Order  of  1828  was 
framed  in  pursuance  of  what  was  thought 
right,  that  the  16th  proposition  of  the 
Commissioners  should  be  adopted,  having 
regard  to  the  explanatory  paper.  It  will 
be  seen  from  the  report  of  the  Chancery 
Commissioners  that  what  is  stated  by  Loid 
Eldon  as  the  practice,  was  in  fact  a  mis- 
take, if  I  may  make  such  an  observation 
with  the  greatest  respect  for  Lord  Eldon, 
and  that  what  his  Lordship  thought  was 
the  practice  of  the  Court,  was  in  fact  a 
departure  from  the  Order  made  in  1700, 
and  which  order,  it  was  the  object  of  the 
Chancery  Commissioners  to  revive;  and 
since  the  Order  of  1828,  it  is  clear  that  it 
is  not  competent  for  the  defendant  to  file 
a  fourth  answer ;  my  opinion  is,  that  the 
conclusion  is  irresistible  from  the  docu- 
ments to  which  I  have  referred,  and  since 
that  Order  no  one  has  ever  thought  of  hold- 
ing a  contrary  doctrine  ;  therefore,  upon 
the  simple  question,  that  the  defendant, 
after  a  third  answer  has  been  reported  in- 
sufficient, has  thought  fit  to  put  in  a  fourth 
answer,  my  opinion  is,  that  such  a  course 
is  not  allowed  by  the  practice  of  the  Court ; 
and  the  motion  must  be  granted. 
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re  lillby's  devisees. 


RaUway  Company — Petition  ^  Coats — 
UnneeesMry  Length, 

Upon  petition  for  the  investment  of  money 
in  under  a  railway  actj  it  was  ob» 
jeeted  that  the  petition  was  made  unneces^ 
warily  long  by  the  introduction  of  certain 
clauses  in  the  railway  acts,  which,  being 
jpubUcaetSf  were  sufficiently  known  to  the 
KJowrt^  and  that  the  costs  of  such  petition 
<iught  not  to  he  allowed: — Held,  that  the 
mniroduction  of  the  railway  clauses  was  not 
mnnecessaryf  and  the  petitioner  was  entitled 
Mo  the  costs. 

This  was  a  petition  for  a  reference  to  the 
Jkf aster  to  approve  of  a  proper  investment 
of  certain  money  paid  into  court  hy  the 
I^ondon  and  North-Western  Railway  Com- 
'paxky  upon  the  purchase  of  land. 

Mr.  Miller  appeared  in  support  of  the 
2>etition« 

Mr.  RoupeUf  on  behalf  of  the  company, 
objected  to  the  payment  of  the  costs  in- 
onrred  by  this  petition,  on  the  ground  that 
It  was  made  imnecessarily  long  by  the  in- 
troduction of  various  sections  in  the  Lands 
Clauses  Consolidation  Act  and  the  London 
mnd  North- Western  Railway  Company's 
•Actj  which,  being  public  acts,  were  suffi- 
^ently  known  to  the  Court. 

The  Vice  Chancellor. — ^This  question 
lias  several  times  been  raised  before  me. 
In  one  case,  which  related  to  certain  acts 
of  paiiiament,  concerning  the  parish  of 
Woolwich,  I  considered  the  petition  im- 
proper, because  it  set  forth  in  seven  or 
eight  instances  the  facts  relating  to  the  se- 
Teral  tenements,  all  in  precisely  the  same 
terms,  when  the  circumstances  affecting 
one  tenement  would  have  been  sufficient. 
Another  case  came  before  me  where  the 
petition  first  stated  the  facts  which  con- 
stituted the  case,  and  then  the  Master's 
report  was  set  out  fully,  which  recited 
over  again  the  very  same  matters  that  had 
been  previously  stated.  There,  also,  I 
considered  the  petition  improper :  but  here 
it  is  altogether  different.  There  is  upon 
this  petition  a  reference  to  certain  pu1>lic 
Niw  SniKS,  XIX.— Chahc. 


acts  under  which  the  Court  is  called  upon 
to  make  the  order,  and  the  sections  relating 
to  the  matter  are  set  out.  It  cannot  be 
supposed  that  the  Court  is  to  carry  about 
a  voluminous  library,  or  to  recollect  all  the 
acts  of  parliament  that  have  been  passed. 
It  appears  to  me  that  all  those  matters 
should  be  stated  upon  which  the  Court  ia 
called  upon  to  act ;  and  I  do  not  think  that 
the  present  objection  can  be  maintained, 
where  the  petition  only  sets  forth  the  acts 
under  which  the  Court  is  to  form  an 
opinion.  I  am  aware  that  this  subject  is 
liable  to  much  abuse,  but  it  does  not 
appear  to  me  that  this  is  a  case  in  which 
the  costs  can  be  refused. 


V.C. 
March  15. 


In  re  the  leeds  and  thirsk 

RAILWAY    COMPANY, 

Ex  parte  the  rector  of 

KIRKBY    OVERBLOW. 


Railway  Company — Petition — Service. 

Certain  glebe  lands  belonging  to  the  rec^ 
tory  of  Kirkby  Overblow  having  been  taken 
by  a  railway  company,  and  the  money  paid 
into  court,  a  petition  was  presented  by  the 
rector  for  investment  of  the  money  : — Held^ 
that  it  was  not  necessary  to  serve  the  com^ 
pany  with  notice  of  the  petition. 

In  this  case  it  appeared  that  the  Leeds 
and  Thirsk  Railway  Company  had  pur- 
chased certain  glebe  lands  belonging  to 
the  rectory  of  Kirkby  Overblow,  and  the 
purchase-money  had  been  paid  into  court 
to  an  account  entitled  as  above.  A  pe- 
tition was  now  presented  by  the  rector  for 
the  investment  of  the  money  in  other  lands, 
but  the  railway  company  had  not  been 
served  with  the  petition. 

Mr.  Elmsley  appeared  in  support  of  the 
petition,  and  suggested  to  the  Court  whe- 
ther it  was  necessary  that  the  railway  com- 
pany should  be  served. 

The  Vice  Chancellor  made  the  order, 
notwithstanding  the  company  had  not  been 
served. 
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ASHBURNER  V,  WILSON. 


Devise — Construction. 

A  testator  devised  his  estates  to  trustees, 
to  pay  the  rents  equally  between  his  nephew 
James  Wilson  and  other  nephews  and  nieces 
for  life,  and  upon  the  decease  of  the  survivor 
he  devised  all  his  said  estates  *^  to  a  son  of 
James  Wilson  in  marriage,  his  heirs,  and 
assigns,**  All  the  tenants  for  life  died, 
James  Wilson  had  two  sons  by  his  first  mar" 
riage,  who  died  infants  and  unmarried,  and 
a  third  son  by  a  second  marriage,  who  sur^ 
vived : — Held,  that  the  devise  was  to  the 
first  son  of  James  Wilson  in  fee  simple,  and 
his  heirs  were  consequently  entitled. 

A  question  was  raised  in  this  case  as  to 
the  construction  of  the  will  of  James  Ash- 
burner,  dated  the  1st  of  April  1794,  by 
which  the  testator  devised  certain  freehold 
estates  to  trustees,  to  divide  the  rents  into 
five  equal  parts,  and  to  pay  one-fifth  part 
to  his  nephew  Thomas  Campbell,  for  life, 
one-fifth  equally  between  his  nephew^ 
Isaac  and  James,  for  their  lives  ;  one-fifth 
to  his  niece  Jane  Wilson,  for  life ;  one-fifth 
to  his  sister  Susannah  Starkey,  for  life; 
and  one-fifth  to  his  sister  Elizabeth  Ash- 
burner  and  her  children,  if  she  should 
marry  and  have  any,  for  their  lives :  the 
share  of  each  of  them  dying  to  go  to  the 
survivors  or  survivor,  and  on  the  death  of 
the  last  survivor  the  testator  devised  all 
his  said  estates  to  a  son  of  his  sister  Eliza- 
beth Ashbumer,  if  she  should  marry  and 
have  a  son,  his  heirs  and  assigns,  and  for 
want  of  such  issue,  to  a  son  of  his  niece 
Margaret  Starkey,  if  she  should  marry  and 
have  a  son,  his  heirs  and  assigns ;  and  for 
want  of  such  issue,  to  a  son  of  his  nephew 
James  Wilson  in  marriage,  his  heirs  and 
assigns ;  and  for  want  of  such  issue,  to  a 
son  of  his  nephew  Isaac  Wilson  in  marriage, 
his  heirs  and  assigns ;  and  for  want  of  such 
issue  to  a  son  of  his  niece  Jane  Wilson,  if 
she  should  marry  and  have  a  son,  his  heirs 
and  assigns  ;  and  for  want  of  such  issue, 
to  a  son  of  his  nephew  Thomas  Campbell 
in  marriage,  his  heirs  and  assigns. 

The  testator  died  in  1794,  and  all  the 
tenants  for  life  died,  James  Wilson  being 


the  last  survivor.  Elizabeth  Ashbumer 
died  without  issue ;  Margaret  Starkey  died, 
leaving  one  daughter ;  James  Wilson  died, 
having  had  two  sons  by  his  first  marriage, 
who  died  infants  and  immarried,  and  a 
third  son,  the  plaintiff,  James  Ashbumer 
Wilson,  by  a  second  marriage ;  Isaac  Wil- 
son died  without  issue ;  Jane  Wilson  died 
without  issue;  and  Thomas  Campbell  died, 
leaving  one  son. 

The  question  now  raised  was,  to  whom 
the  fee  simple  of  the  estates  descended, 
upon  the  death  of  the  tenants  for  life. 

Mr.  BetheU,  Mr.  J.  Russell,  and  Mr. 
MUne,  for  James  Ashbumer  Wilson,  the 
last  tenant  for  life,  contended  that  the  effect 
of  the  devise  to  the  son  of  James  Wilson 
in  marriage,  his  heirs  and  assigns,  was  to 
give  an  estate  for  life  to  James  Wilson, 
with  remainder  to  his  first  and  other  sons, 
so  that  James  Wilson  would  be  tenant  in 
tail.  The  following  cases  were  cited  in 
support  of  this  argument : — 

King  v.  Melting,  Vent.  214,  225. 

Rchinson  v.  Robinson,  1  Burr.  38 ;  2  Yes. 
sen.  225. 

Mellish  V.  Mellish,  2  B.  &  C.  520 ;  s.  c. 
2  Law  J.  Rep.  K.B.  45. 

Seaward  v.  Willock,  5  East,  198. 

Mr,  Matins  and  Mr.  Tripp,  for  one  of 
the  co-heiresses  of  the  eldest  son  of  James 
Wilson,  contended  that  this  was  a  devise 
to  the  eldest  son  of  James  Wilson,  in  fee. — 
The  word  **  son"  could  not  be  considered 
as  nomen  collectivum,  since  the  words  '*  his 
heirs  and  assigns"  were  added.  The  words 
used  here  were  clearly  words  of  purchase. 
Bamardiston  v.  Carter  {\),  Right  d.  Short* 
ridge  v.  Creber  (2).  It  was  also  con- 
tended, that  the  devise  was  not  void  for 
uncertainty ;  and  the  following  authority 
was  cited  : — Powell  v.  Davies  (3). 

Mr.  Lloyd  and  Mr.  Phillips  appeared 
for  another  co-heiress  of  the  eldest  son  of 
James  Wilson. 

Mr.  J.  Parker  and  Mr.  Bates,  for  the 
heirs-at-law  of  the  testator,  contended  that 
the  will  was  void  for  imcertainty. 

(1)  3Bro.  P.C.64. 

(2)  5  B.  &  C.  866 ;  8.  c.  4  Law  J.  Rep.  K.B.  824. 

(3)  1  Beav.  5S2. 
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Mr,  Stuart  and  Mr.  Elderton  appeared 
for  the  trustees  of  the  will. 

May  31 . — The  Vice  Chancellor. — This 
is  one  of  the  most  singular  wills  I  have' 
ever  seen!  The  precise  meaning  of  the 
testator  does  not  very  clearly  appear ;  for 
one  cannot  help  heing  struck  with  the 
difference  of  language  used  in  the  devises 
to  sons  of  males  and  sons  of  females ;  hut 
the  only  question  is  the  effect  of  the  devise 
'*  to  a  son  of  my  nephew  James  Wilson, 
in  marriage,  his  heirs  and  assigns,**  and 
my  opinion  is,  that  the  only  construction 
to  he  put  upon  those  words  is,  that  the 
first  son  of  James  Wilson  took  a  fee  simple 
in  the  estates,  and  therefore  that  those 
persons  are  now  entitled  who  may  he  the 
heirs- at-law  of  such  first  son.  It  appears 
to  me  to  he  a  very  fair  thing  to  have 
hrought  this  question  hefore  the  Court  for 
decision. 


K.  Bruce 
June  3 


.v.c.> 


BEARCLIFFE  V.  DOR- 
RIN6T0N. 


Priarittf — Notice — Stop  Order — Judge's 
Order  under  1  4*  2  Vict.  c.  110. 

A  testator  devised  his  real  and  personal 
estate  to  trustees  on  trusts  for  sale,  and 
directed  them  to  pay  a  share  of  the  produce 
to  A^  and  a  suit  was  instituted  for  the 
administration  of  his  estate.  By  a  deedy 
dated  in  December  1844,  A.  assigned  this 
share  to  B.  to  secure  certain  advances^  and 
B.  immediately  gave  notice  of  the  assignment 
to  the  trustees.  By  an  order  made  in  the 
cause  in  June  1845,  t^  was  ordered  that  the 
real  estates  of  the  testator  should  he  sold,  and 
the  produce  paid  into  court  and  invested;  and 
a  sum  of  stock f  in  respect  of  the  purchase^ 
money,  was  afterwards  carried  to  the  credit  of 
the  cause.  In  April  1 846,  C.  obtained  judg» 
ment  against  A,  and  by  a  Judge's  order  the 
stock  was  ordered  to  stand  charged  with 
the  amount  for  which  judgment  was  obtained. 
The  order  was  fUed  in  the  Accountant 
GeneraTs  office  in  November  1848,  at  which 
time  no  other  order  Jiad  been  filed : — Held, 
that  C.  had  not  priority  over  B. 

A  testator  devised  and  bequeathed  all 
his  real  and  personal  estate  to  Benjamin 


Douhleday  and  Thomas  Pegrum  on  the 
usual  trusts  for  conversion,  and  directed 
them,  out  of  the  proceeds,  to  pay  Mary 
Dorrington  201.  a-year  for  her  life,  and  to 
divide  the  residue  between  her  five  children, 
of  whom  T.  P.  Dorrington  was  one. 

This  suit  was  instituted  for  the  admin* 
istration  of  the  estate  of  the  testator,  and 
the  sum  of  72Z.  was,  in  the  suit,  carried 
over  to  the  separate  account  of  T.  P.  Dor- 
rington. 

Three  petitions,  which  were  presented  in 
this  suit  by  claimants  on  this  fund,  now 
came  on  to  be  heard,  the  question  dis- 
cussed being  one  of  priorities. 

The  dates  of  the  instruments  imder 
which  the  claims  were  made  were  as 
follows  : — 

By  deeds  dated  in  June  1837  and 
October  1838,  T.  P.  Dorrington  assigned 
his  interests  under  the  will  to  Benjamin 
Douhleday,  the  trustee,  to  secure  certain 
advances  exceeding  72^. 

By  deeds  dated  December  1844  and 
October  1845,  T.  P.  Dorrington  assigned 
his  interests  under  the  will  to  Mr.  Satch- 
well,  to  secure  certain  advances  exceeding 
72^.  Notice  of  these  deeds  was  given  to 
Douhleday  and  Pegrum,  the  trustees  of  the 
will,  immediately  after  their  execution. 

These  were  the  subjects  of  the  first  two 
petitions.  There  being  some  question, 
however,  whether,  by  reason  of  certain 
representations  made  to  Mr.  Satchwell  by 
Mr.  Douhleday,  the  mortgages  made  to 
Mr.  Satchwell  had  not  priority  over  those 
previously  made,  an  agreement  was  made 
by  the  petitioners  in  the  first  two  petitions 
that  they  should  divide  the  fund. 

Mr.  Jenkins,  the  petitioner  in  the  third 
petition,  obtained  judgment  against  T.  P. 
Dorrington  on  the  27th  of  April  1846  for 
389^.  The  judgment  was  registered,  as 
directed  by  the  act,  on  the  same  day.  By  a 
Judge*s  order,  dated  the  10th  of  November 
1848,  made  in  pursuance  of  the  1  &  2  Vict, 
c.  110.  and  the  3  &  4  Vict.  c.  82,  it  was 
ordered  that  one-fifth  part  of  the  sum  of 
877^.  17*.  Id.  3  per  cent,  annuities,  stand- 
ing in  the  name  of  the  Accountant  Oeneral 
of  the  Court  of  Chancery  to  the  credit  of  the 
cause  of  Bearcliffe  v.  Dorrington,  and  also 
one-fifth  part  of  a  sum  of  126/.  bs.  Id. 
cash  in    the    hands    of   the  Accountant 
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Greneial  in  trust  in  the  cause,  should,  sub- 
ject to  the  payment  thereout  of  costs,  stand 
charged  with  the  payment  of  the  sum  of 
389/.,  being  the  amount  of  the  judgment, 
&c.  This  order  was  filed  in  the  office  of 
the  Accountant  General  on  the  14th  of 
November  1848.  On  that  day  no  order 
had  been  filed  by  any  person  claiming  to 
be  an  incumbrancer  on  the  fund. 

The  dates  of  the  proceedings  in  the  suit 
of  Bearcliffe  v.  Dorrington  were  as  follows. 

By  an  order  dated  in  June  1839,  the 
ususJ  references  and  inquiries  were  directed. 

By  an  order  dated  the  25th  of  June  1845, 
it  was  ordered  that  a  small  balance  due 
from  the  executors  should  be  paid  into 
court,  and  that  the  real  estates  of  the 
testator  should  be  sold,  and  that  the  pur- 
chase-money should  be  paid  into  court 
and  invested. 

The  estates  were  sold,  and  in  pursuance 
of  the  order,  and  in  respect  of  the  purchase 
money,  the  sum  of  877/.  17«.  Id,  3  per 
cent,  consols,  and  a  sum  of  cash  were 
carried  to  the  credit  of  the  cause  generally. 

In  August  1847  Mary  Dorrington,  the 
annuitant,  died. 

By  an  order  dated  the  13th  of  July  1849, 
it  was  ordered  that  877/.  17*.  Id,  3  per 
cent,  consols,  standing  to  the  credit  of  the 
cause,  should  be  sold,  and  that,  out  of  the 
produce  and  the  cash  standing  to  the  credit 
of  the  cause,  the  costs  should  be  paid,  and 
that  one-fifth  part  of  the  residue  should 
be  carried  over  to  an  account,  to  be  en- 
titled the  account  of  the  said  defendant 
T.  P.  Dorrington  and  his  incumbrancers, 
subject  to  the  further  order  of  the  Court, 
and  not  to  be  dealt  with  without  sufficient 
notice  to  the  petitioners. 

The  three  petitions  now  came  on  to  be 
heard. 

Mr,  Swansion  and  Mr,  W,  T,  S.  Daniel, 
for  the  petitioner,  Mr.  Jenkins,  contended 
that,  as  he  had  been  the  first  person  to 
assert  his  right  on  the  fund  in  court,  he 
was  entitled  to  T.  P.  Dorrington's  share 
in  priority  to  the  other  claimants,  and 
cited — 

Greening  v.  Beckford,  5  Sim.  195. 
Etty  V.  Bridges,  2  You.  &  C.  C.C.486; 
s.  c.   12  Law  J.  Rep.  (n.s.)  Chanc. 
474. 
Swayne  v.  Swayne,  1 1  Beav.  463. 


Mr,  Welford,  for  the  oth^  petitioners. 

Knight  Bruce,  V.C.  said  that  he  thought 
that  the  Judge's  order  did  not  give  Mr. 
Jenkins  a  priority  over  Mr.  Satchwell 
because  Mr.  Satchwell  did  not  obtain  a 
stop  order,  and  that  the  claims  on  the  fund 
ought  to  rank  according  to  their  dates. 


In  re  kollhann's  rail-< 
LoBDs  Com.  ^^^   locomotive  and 

T    1      ct    A     -i^    <  CARRIAGE       IMPROVE- 

July  2,  4,  15. 

•^      *      *  MENT      COMPANY,      eX 

parte  Beresford. 

Company — Winding-up  Act  —  Contrttm-' 
tory — Agreement  to  take  Shares— Forfeiture* 

Shares  in  a  proposed  company,  to  he  ear- 
ried  on  under  a  deed  of  settlement,  were 
allotted  to  A,  upon  his  application,  in  re* 
spect  of  which  he  paid  various  instalmenU 
both  before  and  after  the  date  of  the 
deed ;  but  he  never  executed  the  deed,  and, 
in  consequence,  his  shares  were  declared 
forfeited,  and  were  carried  to  the  company's 
share  account.  A,  submitted  to  the  forfeiture, 
and  some  years  afterwards  the  affairs  of  the 
company  were  wound  up  under  the  Joints 
Stock  Companies  Winding-up  Acts : — Held, 
affirming  the  order  below,  that  A,  not  having 
executed  the  deed  was  not  strictly  a  share- 
holder, but  being  merely  connected  with  the 
company  by  contract  it  was  competent  to  the 
parties  to  put  an  end  to  the  contract  by  mutual 
agreement;  and  this  having  been  done,  A. 
was  properly  excluded  from  the  Ust  of  con- 
tribtUories. 

This  was  an  application,  by  way  of  ap- 
peal from  a  decision  of  the  Vice  Chancellor 
Knight  Bruce,  refusing  a  motion  by  the 
official  manager,  that  the  name  of  Francis 
Marcus  Beresford  might  be  restored  to  the 
list  of  contributories  to  the  company.  The 
company  was  established  by  a  deed  of 
settlement,  dated  the  18th  of  March  1845. 
Previously  to  the  date  of  the  deed,  namely, 
in  July  1844,  five  shares  of  201,  each  were 
allotted  to  Mr.  Beresford  upon  his  appli- 
cation ;  and  on  the  7th  of  August  Mr. 
Beresford  paid  a  deposit  of  21.  per  share, 
and  on  the  9th  of  February  1 845  he  paid 
a  further  deposit  of  3^.  per  share ;  and  on 
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the  Sid  of  June  1845  a  further  deposit  of 
SI,  per  share ;  making  in  all  an  instalment 
of  40/.  on  the  five  shares  allotted  to  him. 
Mr.  Beresford  never  executed  the  deed; 
and  by  a  resolution  of  the  board  of  direc* 
tors,  on  the  19th  of  August  1845  (notice 
of  which  was  given  to  Mr.  Beresford),  it 
was  resolved  that  Mr.  Beresford  should  be 
mformed  that  if  he  did  not  sign  the  deed  of 
settlement  previously  to  the  25th  inst.  his 
shares  should  be  forfeited  under  clause  105 
of  the  deed.  Mr.  Beresford  having  taken 
no  notice  of  this  resolution,  on  the  26th  of 
August  1845,  at  a  meeting  of  the  board, 
it  was  resolved  that  Mr.  Beresford's  five 
shares  be  forfeited  in  consequence  of  his 
not  having  signed  the  deed  of  settlement. 
Both  these  resolutions  were  entered  in  the 
minute-books  of  the  company  ;  and  the 
five  shares  so  forfeited  were  subsequently 
transferred  to  the  company's  share  list. 

The  105th  clause  of  the  deed  of  settle- 
ment is  set  out  in  the  report  of  the  hearing 
in  the  court  below — atUey  p.  166. 

Mr.  Bacon  and  Mr.  Gtasse,  for  the  offi- 
cial manager. — ^The  directors  had  no  power 
to  declare  Mr.  Beresford's  shares  forfeited 
under  the  105th  clause,  as  his  name  was  not 
in  the  schedule  to  the  deed ;  and  the  decla- 
ration of  forfeiture,  if  valid,  would  not  relieve 
him  firom  his  previous  liabilities.  His 
shares  have  never  been  transferred  in  the 
mode  pointed  out  by  the  deed,  and  there- 
fore the  act  of  the  directors  is  not  binding 
on  the  company — In  re  the  Vale  of  Neath 
Brewery  Company y  ex  parte  Morgan  (1). 

Mr.  Daniel^  for  Mr.  Beresford,  contra. — 
The  respondent  is  not  a  shareholder  in  the 
company,  but  merely  a  petson  who  has 
proposed  to  take  shares  and  has  never 
carried  his  proposal  into  execution.  The 
directors  have  declared  his  rights  for- 
feited, and  the  respondent  has  acquiesced 
in  that  declaration  —  Walford  v.  Adie  (2). 
No  company  was  formed  at  the  time  the 
respondent  agreed  to  take  shares,  and 
he  is  not  liable  to  the  creditors  of  the 
company  or  to  the  shareholders.  The 
conditions  of  subscription  have  never 
been  fulfilled,  and  the  project  has  never 
been  carried  into  efiect. 

(1)  1  Hall  &  T.  593 ;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Cbanc  265. 

(2)  6  Hare,  112. 


In  re  The  Universal  Salvage  Company^ 

Lord  Mansfield's  case,  3  De  Gex  Sc 

Sm.  58 ;  s.  c.  1  Hall  &  T.  598 ;  anie^ 

p.  258. 

Fox  V.   Clifton,  6  Bing.  776 ;  s.  c.  8 

Law  J.  Rep.  C.P.  257. 
Pitchford  v.  Davis,  5  Mee.   &  W.  2 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  157* 
Nockellsy.  Crosby,  3  B.  &  C.  814. 
Walstah  v.  Spottiswoode,  15  Mee.  &  W. 
501  ;  s.  c.   15  Law  J.    Rep.   (k.s.) 
Exch.  193. 
Wontner  v.  Shairp,  4  Rail.  Cas.  542 ; 

s.  c.  17  Law  J.  Rep.  (n.s.)  C.P.  38. 
Bell  V.  Lord  Mexhorough,  5  Rail.  Cas. 
149;  s.  c.   17  Law  J.    Rep.  (n.b.) 
Chanc.  296. 
Mr.  Bacon,  in  reply. — In  Lord  Mans^ 
fields  case  the  Lord  Chancellor  held,  that 
a  person  by  taking  shares  had  rendered 
himself  liable  as  a  contributory  to  some 
extent  at  least,  though  the  company  was 
never  fully  formed  or  the  project  carried 
out  according  to  the  prospectus ;    as  did 
also  the  Vice  Chancellor  Knight  Bruce,  in 
Parhury's  case.  In  re  The  Direct  London 
and  Exeter  Railway  Company  (3). 

July  15. — RoLFE,  B.  Lord  Commissioner, 
delivered  the  judgment  of  the  Court. — 
This  was  a  company  which  was  established 
by  a  deed  of  setdement  of  the  18th  of 
March  1845.  Previously  to  the  date  of 
the  deed,  Mr.  Beresford  agreed  to  take 
five  shares  of  20Z.  each,  and  he  paid  various 
instalments  on  his  shares,  amounting  in  all 
to  40/.,  part  before  and  part  after  the  date 
of  the  deed ;  but  he  never  executed  the 
deed,  though  often  called  on  so  to  do. 
Till  he  had  executed  the  deed  he  certainly 
was  not  a  member  of  the  company ;  though 
by  his  contract  he  might  have  made  him- 
self subject  to  all  or  some  of  its  liabilities. 
There  was  a  clause  in  the  deed  authorizing 
the  directors  to  declare  forfeited  the  shares 
of  any  of  the  parties  named  in  the  schedule 
thereto  who  should  not  execute  the  deed 
before  the  18th  of  April  1845.  In  fact, 
there  was  no  schedule  to  the  deed;  but 
on  the  19th  of  August  1845  the  directors 
passed  a  resolution,  that  if  Mr.  Beresford 
did  not  execute  the  deed  on  or  before  the 

(3)  3  De  Gex  &  Sm.  43. 
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25tli  instant  his  shares  should  he  forfeited. 
This  resolution  was  communicated  to  Mr. 
Beresford,  and,  he  having  made  default, 
the  directors,  on  the  26th,  declared  his 
shares  forfeited,  and  they  were  carried 
to  the  credit  of  the  company.  In  this 
arrangement  Mr.  Beresford  and  the  com- 
pany acquiesced ;  and  under  these  circum- 
stances the  Master  held,  that  he  was  not 
a  contributory,  and  the  Vice  Chancellor 
Knight  Bruce  came  to  the  same  conclusion, 
and  we  think  rightly. 

The  argument  before  us,  in  support  of 
the  application  to  discharge  the  order  of 
the  Vice  Chancellor  and  to  put  Mr.  Beres- 
ford*s  name  on  the  list,  turned  mainly 
on  this,  that  he  had  once  been  a  holder 
of  shares  and  had  never  got  rid  of  the 
liabilities  arising  therefrom ;  and  we  were 
pressed  with  the  well-established  doctrine 
that  where  a  joint-stock  company  is  trading 
under  a  deed,  there  the  shares  can  only  be 
forfeited  or  transferred  in  the  mode  pointed 
out  by  the  deed.  But  that  doctrine  is  not 
applicable  to  a  case  like  the  present,  where 
the  party,  holding  what  are  inaccurately 
called  shares,  has  never  executed  the  deed 
so  as  to  be  a  shareholder  in  the  strict 
sense  of  the  term.  Mr.  Beresford  had  a 
right  to  become,  and  perhaps  might  have 
been  compelled  to  become  strictly  a  share- 
holder. Until,  however,  he  had  invested 
himself  with  that  character,  he  was  merely 
connected  with  the  company  by  contract ; 
and  it  was  competent  to  the  parties  to  that 
contract,  Mr.  Beresford  on  the  one  hand 
and  the  directors  on  the  other,  by  mutual 
agreement,  to  put  an  end  to  that  contract 
and  the  relations  arising  out  of  it  on  cer- 
tain terms ;  and  that  being  done,  all  further 
connexion  between  them  ceased.  Accord- 
ing to  the  terms  of  the  arrangement,  for  so 
the  transaction  may  be  more  accurately 
described  than  by  ihe  term  "forfeiture," 
though  so  designated  by  the  parties,  Mr. 
Beresford,  on  the  26th  of  August  1845, 
ceased  to  have  any  claim  upon  or  to  be 
under  any  liability  to  the  company.  We 
are  of  opinion  that  this,  which  was  the 
view  of  the  case  taken  by  the  Master  and 
by  the  Vice  Chancellor,  was  the  correct 
one ;  and  this  motion,  therefore,  must  be 
refused,  with  costs. 


Lords 
July 


8  Com.  "> 
11,15.3 


FORSYTH  V.  ELLICB. 


Witness — Examination  de  bene  esse— 
Time  of  PubUcation — Inquiry  before  the 
Master — Items  of  Account, 

The  evidence  of  a  witness^  taken  de  bene 
esse  before  the  cause  was  at  issue,  was  not 
published  before  the  hearing.  After  a 
decree,  directing  certain  accounts,  an  appU" 
cation  (supported  by  affidavits  that  the 
witness  had  become  insane  and  that  his 
evidence  related  solely  to  items  of  accounts) 
that  such  evidence  might  be  published  for  the 
purpose  of  being  used  before  the  Master  on 
the  question  of  accounts,  was  refused;  over^ 
ruling  the  order  of  the  Court  below. 

• 

This  suit  was  instituted  to  recover  the 
plaintififs'  share  of  the  property  and  effects 
of  the  late  partnership  of  Sir  Alexander 
M*Kenzie  &  Co.,  of  Canada.  The  original 
bill  was  filed  in  June  1837,  and  amended 
at  various  times,  and  the  final  answer  was 
put  in  in  1843.  Replication  was  filed  on 
the  16th  of  April  1844,  and  in  the  July 
following  witnesses  were  examined.  On 
the  9th  of  May  1842,  the  plaintiffs  obtained 
an  order  for  the  examination  de  bene  esse 
of  Charles  Tait,  a  witness  residing  at 
Montreal,  Canada.  The  affidavits  upon 
which  the  order  was  obtained  were,  first, 
an  affidavit  by  the  plaintiffs  that  they 
were  informed  and  believed  that  Charles 
Tait,  of  Montreal,  was  a  very  material 
witness  on  their  behalf  in  the  causes,  and 
that  without  his  evidence  they  could  not 
safely  proceed  to  a  hearing  therein ;  that 
he  was  the  only  witness  to  some  of  the 
facts  and  circumstances  connected  with 
the  matters  in  question  in  the  cause,  and 
which  they  were  advised  were  material 
and  necessary  to  be  proved  therein  :  and 
by  an  affidavit  of  the  plaintiffs'  solicitor, 
that  he  had  been  informed  and  believed 
that  the  entries  in  the  books  of  partnership 
of  Sir  A.  M'Kenzie  &  Co.  touching  the 
transactions  mentioned  in  the  pleadings, 
or  many  of  them  were  made  by  C.  Tait, 
and  various  accounts  relating  to  the  same 
matters,  were  also  made  out  by  him,  and 
deponent  had  been  informed  and  believed 
that  C.  Tait  was  the  only  witness  who 
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could  prove  the  correctness  of  the  said 
entries,  and  the  accounts  so  made  out  by 
him.  In  July  1844,  publication  passed  in 
the  regular  way ;  but  no  application  was 
made  to  publish  the  evidence  of  Charles 
Tait  taken  de  bene  esse.  On  the  11th  of 
July  1845,  a  decree  was  made  directing 
certain  accounts  to  be  taken.  On  the 
26th  of  February  1850,  a  motion  was 
made  before  Vice  Chancellor  Wigram,  that 
the  depositions  of  Charles  Tait  might  be 
published,  and  that  the  same  might  be  read 
before  the  Master  to  whom  the  causes  were 
referred.  This  motion  was  supported  by 
the  affidavit  of  a  surgeon,  made  in  Decem- 
ber 1846,  stating  that  he  had  an  interview 
with  Charles  Tait,  in  December  1846,  at 
Montreal,  and  that  his  memory  and  judg- 
ment were  so  impaired  as  to  render  liim 
incompetent  to  give  legal  evidence  in  any 
court  of  justice  ;  and  also  by  the  affidavit 
of  Robert  Cowie,  who  stated  that  one 
Thomas  Thain  left  Canada  in  1826,  and 
that  after  his  departure  the  books  of 
account  referred  to  were  kept  or  made  up 
by  Charles  Tait,  who  was  the  only  person 
who  (but  for  the  imsoundness  of  his  mind) 
cotdd  give  evidence  of  the  accounts,  and 
of  the  errors  and  corrections  existing  in 
such  accoimts,  and  by  the  affidavit  of 
Francis  Ommaney,  who  stated  that  in  pro- 
ceeding to  take  the  accounts,  the  Master 
had  called  on  the  plaintiffs  to  produce 
evidence  relating  to  or  explanatory  of  con- 
tested items  of  account  between  the  plain- 
tiffii  and  the  defendants,  and  that  he  believed 
that  Charles  Tait  was,  and  had  been  for 
some  years  of  unsound  mind,  and  was 
the  only  person  who  (but  for  his  insanity) 
would  have  been  able  to  give  such  evidence ; 
and  also  by  an  affidavit  of  the  plaintiffs* 
solicitor,  who  stated  that,  when  the  causes 
were  at  issue,  he  was  advised  that  it  was 
not  necessary  or  proper  then  to  enter  into 
evidence  relating  to  contested  items  of 
account  between  the  plaintiffs  and  the  de- 
fendants ;  and  that  evidence  as  to  items  of 
account  should  not  be  entered  into  unless 
such  evidence  should  be  required  in  taking 
the  accounts  before  the  Master.  The  Vice 
Chancellor  was  of  opinion  that,  upon  satis- 
factory evidence  of  the  witness's  insanity, 
the  plaintiffs  were  entitled  to  have  the  depo- 
sitions taken  de  bene  esse,  published,  and 


to  use  the  same  on  the  question  of  accounts 
in  the  Master's  office,  on  the  ground  that 
until  the  time  had  arrived  when  it  was 
necessary  that  the  witness  should  be  exa- 
mined, it  could  scarcely  be  proper  to  pub- 
lish depositions  taken  de  bene  esse;  and 
his  Honour  expressed  himself  as  having  no 
doubt  but  that  a  witness  might  be  examined 
de  bene  esse  after  decree  in  aid  of  mquiries 
referred  to  the  Master,  if  from  age,  illness, 
or  other  cause  there  were  danger  of  his 
evidence  being  lost  ;  and  the  motion  was 
ordered  to  stand  over,  with  liberty  to  the 
plaintiffs  to  give  further  evidence  as  to 
the  witness's  state  of  mind,  to  ascertain 
whether  he  were  then  capable  of  being 
examined  in  the  usual  way. 

The  defendant,  Ellice,  now  moved  to 
discharge  that  order,  and  that  the  motion 
for  the  publication  of  the  depositions  might 
be  refrised. 

Hie  Solicitor  General  and  Mr.  Brett,  in 
support  of  the  motion,  insisted  that  it  was 
contrary  to  the  practice  of  the  Court  to 
allow  the  evidence  of  a  witness  taken  de  bene 
esse  before  the  hearing,  to  be  published 
five  years  after  the  decree  in  the  cause— ^ 
FUzpatrick  v.  Webb  (1). 

Mr.  Roundell  Palmer  and  Mr,  Dickinson^ 
in  support  of  the  order  below. — In  Smith 
V.  Althus  (2)  evidence  not  read  at  the 
hearing  was  allowed  to  be  read  before  the 
Master.  The  evidence  of  Tait  could  not 
have  been  used  at  the  hearing,  even  if  it 
had  been  published,  as  it  relates  to  items 
of  account — Law  v.  Hunter  (3) ;  nor  ought 
it  to  be  entered  on  the  decree — Tomlin  v. 
Tomlin{Ai),  The  evidence  was  taken  to 
be  used  whenever  in  the  progress  of  the 
cause  it  might  become  necessary. 

July  15. — Lord  Lanodale  now  deliver- 
ed the  judgment  of  the  Court. — The  ques- 
tion is,  whether  under  the  circumstances 
here  stated,  the  motion  ought  not  to  have 
been  refused.  The  Vice  Chancellor  con- 
sidered that,  if  it  had  been  proved  that  the 

(1)  2Moll.S13. 
(2).ll  Ves.  564. 

(3)  1  Rubs.  100. 

(4)  1  Hare,  241,  n. 
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witness  was  insane  at  the  time  when  the 
motion  was  made,  the  depositions  ought 
to  haye  heen  published. 

There  can  be  no  doubt  that,  according 
to  the  general  rule,  depositions  taken  de 
bene  esse  in  a  cause  are  not  to  be  pub- 
lished in  cases  where  the  witness  might 
have  been,  and  was  not  examined.  Not, 
however,  construing  the  words  *'  might  have 
been"  so  strictly  as  to  make  it  absolutely 
necessary  that  an  examination  or  an  en- 
deavour to  examine  the  witness  should  be 
made  at  the  earliest  possible  moment  of 
the  period  during  which  the  examination 
might  or  ought  to  have  been  made ;  but 
the  proper  period  for  examination  is  be- 
tween the  time  when  the  cause  is  at  issue 
and  the  time  when  publication  passes ;  and 
if  during  this  period  the  witness  whose 
depositions  de  bene  esse  it  is  desired  to 
publish  might  have  been  and  was  not  ex- 
amined, publication  of  depositions  taken 
de  bene  esse  has  not  in  any  case  been 
allowed.  All  general  rules  may,  however, 
be  liable  to  some  exceptions  in  a  special 
case. 

A  special  reason  for  not  examining  the 
witness  in  this  case  is  stated  to  be,  that 
according  to  two  cases  before  Lord  Gif- 
ford,  witnesses  ought  not  to  be  examined 
before  the  hearing  as  to  disputed  items  of 
account. 

Without  repeating  observations  which 
have  often  been  made  on  those  cases,  there 
is  no  doubt  that  in  a  case  where  the  right 
or  liability  to  account,  and  the  general 
authenticity  of  books  and  accounts  (and 
not  particular  items)  were  alone  in  ques- 
tion, it  would  be  improper  to  examine  wit- 
nesses upon  particular  items  of  account, 
and  not  specially  charged  to  be  erroneous 
in  the  pleadings.  In  this  case  it  is  not 
stated  in  the  pleadings,  and  in  the  affidavits 
it  does  not  appear,  that  particular  items 
were  charged  to  be  erroneous,  or  that  the 
intention  was  to  examine  the  witnesses 
concerning  particular  items  of  account. 
The  witness,  as  appears  by  the  affidavits, 
was  intended  to  prove  the  correctness  of 
the  entries  made  by  him  in  the  books,  and 
in  the  accounts  made  out  by  him.  He 
might,  therefore,  under  the  order  have  been 
properly  examined  to  the  fact,  whether  the 
entries  which  he  had  made  in  the  books 


and  accounts  were  correct,  but  he  could 
not  have  been  properly  examined  for  the 
purpose  of  proving  errors,  or  special  facts 
not  charged  in  relation  to  particular  items 
of  the  account,  and  depositions  taken  upon 
particular  items  of  account  (of  the  impeach- 
ment of  which  the  other  parties  had  no 
notice)  could  not,  as  it  seems  to  us,  be 
read  against  them. 

The  opposition  to  the  motion  was  also 
supported  by  reference  to  the  case  of  SnUih 
V.  AUhus,  in  which  it  was  correctly  stated 
by  Lord  Eldon,  "  that  where  the  Court 
directs  an  inquiry  into  a  fact,  it  is  in  the 
nature  of  a  new  issue  joined"  ;  but  that 
issue  arises  out  of  facts  charged  or  alleged 
in  the  cause,  and  the  trial  of  it  proceeds  in 
a  regular  manner,  the  examination  of  wit- 
nesses in  the  Master's  office  being  founded 
on  facts  specially  charged.  If,  in  this 
case,  it  were  held  that  upon  the  accounts 
to  be  taken  in  the  Master's  office  the  issues 
were  new  as  assumed  in  the  argument,  and 
that  the  witness  examined  de  bene  esse  was 
not  examined  on  fistcts  in  any  way  appear- 
ing to  be  put  in  issue  at  the  time  when 
he  was  examined,  the  other  parties,  who 
could  not  be  aware  of  the  subject  of  the 
examination,  might  be  exposed  to  the 
greatest  injustice. 

We  cannot  think  this  merely  a  question 
of  strict  practice.  Various  occasions  occur 
in  which  the  examination  of  witnesses  de 
bene  esse  is  absolutely  necessary  for  the 
due  administration  of  justice,  and  if  the  ex- 
amination be  properly  conducted,  the  depo- 
sitions, though  not  taken  under  all  the 
sanctions  which  are  desirable,  must  under 
proper  circumstances  be  read  and  used ; 
but  the  rule  that  the  party  obtaining  such 
depositions  must,  if  he  have  the  oppor- 
tunity, examine  the  witness  in  a  regular 
manner,  and  with  all  the  sanctions  thought 
necessary  in  other  cases,  is  abo  of  gremt 
importance,  and  in  this  case  we  do  not 
think  that  the  special  circumstances  war- 
rant any  departure  from  the  general  rule. 
It,  therefore,  appears  to  us  that  the  order 
complained  of  must  be  discharged. 
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Production  of  Documents  —  Privilege  — 
Communications  with  a  Solicitor  through  a 
third  Party — Joint  Interest  of  a  Defendant 
with  an  absent  Party, 

A,  brought  an  action  of  trover  against  R, 

^  Co.  to  recover  the  value  of  a  ship  which 

had  been  lost  at  sea,  and  in  respect  of  which 

It,  S^  Co.  had  received  the  insurance-money. 

It.  ^  Co.  then  filed  their  bill  against  A.  and 

his  partner,  to  restrain  the  action,  and  for  an 

account,  charging  that  the  ship  was  the  pro- 

perty  of  A,  and  his  partner,  and  claiming  a 

lien  upon  the  insurance-monies  in  respect  of 

balances  of  account  due  to  them  from  the 

partnership.     A,  by  his  answer,  admitted 

the  possession   of   certain    documents,   but 

stated  that    they   belonged    not    to   himself 

<ilone,  but  to  himself  and  his  partner,  and 

mcere  in  his  possession  for  the  benefit  of  him^ 

'Self  and  partner.    A  motion  upon  the  answer 

of  A.  for  the  production  of  these  documents 

Zjdqs  refused. 

A  defendant,  residing  at  Quebec,  by  his 
answer  admitted  the  possession  of  letters 
9Lchich  had  been  sent  by  him  **  to  his  agenf* 
^or  the  purpose  of  being  communicated  to  his 
solicitors,  and  which  had  reference  to  the 
^uit : — Held,  that  these  communications  were 
privileged. 

On  a  motion  for  the  production  of  docu^ 
^Jtents,  it  is  not  sufficient  for  the  plaintiff  to 
'9^ead  detached  insulated  passages  from  the 
€^nswer  admitting  possession,  hut  he  must  take 
the  whole  case  as  it  is  stated  in  the  answer. 

The  bill  in  this  case,  which  was  filed  on 
tlie  9th  of  November  1848,  stated  that  the 
X^laintifTs  carried  on  the  business  of  mer- 
ohants  at  Liverpool  and  in  London,  under 
the  firm  of  Reid,  Irving  &  Co.,  and  that 
t^he   defendants    Peter  Langlois  the  elder 
a.nd  Peter  Langlois  the  younger,  from  a 
period  prior  to  1845,  up  to  the  time  of  their 
stopping  payment  in  September  1847,  car- 
lied  on  the  business  of  merchants  and  ship- 
owners in  partnership  together  at  Quebec, 
in  Canada,  under  the  firm  of  Peter  Lan- 
glois  &  Son  ;    that    the  plaintiffs  during 
1847  acted  as  the  agents  of  the  defendants 
Langlois  &  Son ;  that  in    May   1847  the 
defendants    having    purchased    a   British 
New  Sxbuss,  XIX.— Chakc. 


vessel  called  the  European,  sent  the  said 
vessel  on  a  voyage  to  Liverpool,  consigned 
to  the  care  of  the  plaintiffs,  and  at  the  same 
time  informed  them  that  such  vessel  be- 
longed to  the  said  Messrs.  Langlois  &  Son, 
and  they  instructed  the  plaintiffs  to  effect 
an  insurance  of  the  vessel,  and  also  to  effect 
an  insurance  of  the  goods  to  be  shipped  in 
her,  and  to  have  the  vessel  re-classed,  and 
sent  upon  another  voyage ;  that  the  plain- 
tiffs upon  the  arrival  of  the  vessel  at  Liver- 
pool caused  her  to  be  surveyed,  and  ascer- 
tained that  before  she  could  be  sent  upon 
another  voyage  it  would  be  necessary  to 
cause  very  extensive  repairs  to  be  done  to 
her,  the  expense  whereof  was  ultimately 
estimated  at  between  1,000Z.  and  1,300/. ; 
that  such  repairs  were  accordingly  effected, 
and  the  costs,  together  with  the  premiums 
of  assurance  and  the  plaintiffs'  commission, 
amounted  in  the  whole  to  1,997/. ;  that 
the  plaintiffs  also  accepted  various  bills  of 
exchange  drawn  upon  them  by  Messrs. 
Langlois  &  Son,  amounting,  in  the  whole, 
to  13,000/.  and  upwards,  and  that  such 
bills  were  accepted  in  reliance  upon  the 
lien  to  which  the  plaintiffs  w^ere  entitled 
upon  the  said  vessel  and  freight,  and  upon 
divers  goods  assigned  to  the  plaintiffs  by 
Messrs.  Langlois  &  Son,  and  upon  other 
goods  assigned  to  them  in  other  ships  ;  that 
the  said  Messrs.  Langlois  &  Son  stopped 
payment  in  September  1847,  at  which  time 
the  monies  which  the  plaintiffs  had  paid  on 
their  account  exceeded  the  amount  and 
value  of  the  goods  and  property  in  the 
hands  of  the  plaintiffs  on  account  of  the 
Messrs.  Langlois  &  Son,  exclusively  of  the 
said  vessel  called  the  European,  by  the  sum 
of  5,000/.  and  upwards  ;  that  upon  Messrs. 
Langlois  &  Son  having  stopped  payment, 
the  defendant  John  Jones  claimed  to  be 
entitled  to  the  European,  alleging  that  he 
had  ever  since  1846  been  owner  of  one- 
half  thereof,  and  that  the  said  Peter  Lan- 
glois the  younger  had  transferred  the  same 
vessel  to  him  with  power  of  sale,  for  the 
purpose  of  securing  certain  advances  alleged 
to  have  been  made  by  him ;  that  the  said 
Messrs.  Langlois  &  Son  countenanced  the 
said  claim  of  John  Jones,  and  alleged  that 
the  vessel  belonged  to  Peter  Langlois  the 
younger,  subject  to  the  interest  therein  of 
the  said  John  Jones  ;  that  the  European 
remained  in  Liverpool  in  the  power  of  the 
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plaintiffs  until  December  1847,  when  they 
effected  an  insurance  of  her  for  6,800/., 
and  sent  her  on  a  voyage  to  the  Clyde, 
where  she  encountered  a  violent  storm  and 
was  lost ;  that  the  money  received  by  the 
plaintiffs  from  the  insurance  of  the  vessel 
amounted,  in  the  whole,  to  6,457/. ;  that 
the  plaintiffs  handed  over  to  the  agent  of 
J.  Jones  the  sum  of  1,683/.,  part  of  the  said 
insurance-money,  to  be  held  by  him  until 
the  right  to  the  same  should  have  been  esta- 
blished by  the  said  J.  Jones  as  mortgagee 
of  the  said  vessel,  and  retained  the  rest  of 
the  amount  to  satisfy  their  own  claims ; 
that  in  April  1847  an  action  of  trover  was 
brought  against  the  plaintiffs  in  the  name 
of  Peter  Langlois  the  younger,  for  the 
recovery  of  the  value  of  the  said  vessel. 

The  bill  charged  that,  although  the 
plaintiffs  had  discovered  that  the  vessel 
was,  in  fact,  registered  in  the  name  of 
Peter  Langlois  the  younger  alone,  yet  that 
the  said  Messrs.  Langlois  &  Son  always 
up  to  the  time  of  their  stopping  payment 
represented  to  the  plaintiffs  that  the  same 
vessel  belonged  to  the  partnership  firm  of 
Messrs.  Langlois  &  Son ;  that  various  letters 
had  been  addressed  to  the  plaintiffs  by  the 
firm  in  which  this  statement  did  in  effect 
appear,  as  they  invariably  spoke  with  the 
plural  "we"  of  what  they  wished  done 
with  the  vessel ;  and  that  the  defendants 
had  in  their  possession  letters  and  docu- 
ments which,  if  produced,  would  prove  the 
same. 

The  bill  prayed  an  account  of  the  trans- 
actions between  the  plaintiffs  and  the  de- 
fendants, and  a  declaration  that  the  plain- 
tiffs were  entitled  to  a  lien  upon  the  vessel 
in  respect  of  the  balance  due  to  them  ;  and 
that  such  balance  might  be  paid  out  of  the 
money  received  from  the  insurance  of  the 
vessel ;  and  it  also  prayed  an  injunction 
to  restrain  the  said  action  at  law  com- 
menced against  the  plaintiffs  by  the  said 
P.  Langlois  the  younger. 

The  first  answer  of  the  defendant  P. 
Langlois  the  younger,  was  put  in  on  the 
15th  of  May  1849,  alleging  that  the  vessel 
called  the  European  had  been  purchased 
by  himself,  and  was  registered  in  his  own 
name  ;  and  that  the  power  of  attorney  sent 
to  the  plaintiffs  with  the  vessel,  authorizing 
them  to  take  the  necessary  steps  with 
regard  to  her,  was  signed  by  him  alone. 


and  that  consequently  the  vessel  was  not 
liable  to  the  debts  of  the  firm ;  and  that 
the  firm  merely  acted  as  the  agents  of  the 
defendant  in  consigning  the  vessel  to  the 
plaintiffs.  The  answer  then  set  forth 
various  schedules  of  documents  relating  to 
the  matters  in  question,  in  the  possession 
or  power  of  the  defendant ;  and  stated  that 
the  documents  mentioned  in  the  first  part 
of  the  schedule  related  not  only  to  the 
matters  in  question  in  the  cause,  but  to 
other  matters  not  connected  with  the  suit ; 
that  the  letters  mentioned  in  the  second 
part  of  the  schedule  were  confidential  com- 
munications which  had  passed  between  the 
defendant,  or  his  agents  on  his  behalf,  and 
his  solicitors  and  legal  advisers,  and  be- 
tween the  solicitors  and  legal  advisers  of 
the  defendant,  after  the  matters  in  dispute 
in  the  cause  had  arisen  and  in  reference 
thereto,  and  he  submitted  that  the  same 
were  privileged  and  ought  not  to  be  pro- 
duced ;  and  that  the  documents  contained 
in  the  first  and  second  parts  of  the  sche- 
dule belonged  to  the  late  firm  of  Langlois 
&  Son,  and  were  in  the  possession  not 
only  of  the  defendant,  but  also  of  the  said 
P.  Langlois  the  elder,  as  one  of  the  late 
members  of  the  said  firm. 

Two  of  the  letters  for  which  privilege 
was  claimed  by  the  answer  were  entered 
in  the  schedule  as  follows : — "  Two  letters 
from  the  defendant  to  Robinson  &  Brook- 
ing, the  agents  of  this  defendant  in  England, 
dated  the  30th  of  August  1848  and  the  5th 
of  July  1848,  to  be  communicated  by  the 
said  Messrs.  Robinson  &  Brooking  to  the 
said  Messrs.  W.  &  M.,  the  legal  advisers 
of  this  defendant  in  England."  A  third 
letter  was  set  out  in  the  same  schedule  as 
**  A  letter  from  defendant  to  Robinson  8t 
Brooking,  dated  the  1st  of  February  1849." 

The  defendant  P.  Langlois  the  younger, 
in  his  further  answer  and  answer  to  the 
amended  bill,  stated  that  the  documents 
mentioned  in  the  first  and  third  parts  of 
the  schedule  to  his  former  answer  were 
formerly  in  the  possession  of  the  firm  of 
Langlois  &  Son,  and  after  the  31st  of  Janu- 
ary 1848  (when  that  partnership  was  dis- 
solved) till  the  31st  of  May  1849,  were  in 
the  possession  of  P.  Langlois  the  elder 
jointly  with  the  defendant ;  and  since  the 
3 1  St  of  May  1849  had  been  and  then  were 
in  the  possession  of  J.  R.  Langlois,  the 
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defendant's  brother,  and  the  defendant; 
that  the  defendant  and  the  said  J.  R. 
Langlois  were  bound  to  produce  the  said 
last-mentioned  documents,  as  and  when 
they  might  be  required  so  to  do  by  P. 
Langlois  the  elder ;  and  that  such  last- 
mentioned  documents  and  each  of  them 
were  and  was  still  in  the  power  of  P.  Lan- 
glois the  elder ;  and  the  defendant  denied 
that  any  of  the  documents  which  were 
formerly  in  the  possession  of  P.  Langlois 
&  Son  were  then  in  the  possession  or 
power  of  the  defendant  alone. 

The  plaintiffs  having  obtained  the  com- 
mon injunction  moved  before  the  Vice 
Chancellor  of  England  for  the  production 
of  the>  documents  contained  in  the  first, 
second,  third  and  fourth  schedules  to  the 
defendant  P.  Langlois  the  younger's  an- 
swers ;  and  that  the  time  for  shewing  cause 
against  dissolving  the  injunction  might  be 
extended  until  after  their  production ;  when 
liis  Honour  made  an  order  for  the  produc- 
tion of  all  the  documents,  with  the  excep- 
tion of  a  case  and  the  opinion  of  counsel 
thereon,  and  enlarged  the  time  for  shewing 
cause  against  the  injunction  till  the  third 
seal  after  such  documents  were  produced. 

The  defendant  now  appealed  against  that 
order. 

Mr*  Stuart  and  Mr.  Cotton,  for  the  ap- 
peal.— No  order  can  be  made  for  the  pro- 
^iuction  of  the  documents  described  in  the 
first  and  third  parts  of  the  schedule ;  for 
the  answer  states  that  those  documents  are 
&  the  joint  possession  of  the  defendant  and 
another  party,  who  is  interested  therein, 
^nd  is  not  before  the  Court — Taylor  v. 
MundeU  (1),  Murray  v.  Walter  (2) ;  for 
tlie  defendant  cannot,  without  the  consent 
^f  the  absent  party,  comply  with  the  order 
of  the  Court.  Secondly,  the  letters  con- 
'^ained  in  the  second  part  of  the  schedule 
^^ere  confidential  communications  passing 
l)etween  the  defendant  and  his  agents  and 
Ills  professional  advisers,  with  reference  to 
this  litigation — Bunhury  v.  Bunbury  (3). 
Thirdly,  the  ship  European  was  registered 
in  the  name  of  the  defendant  alone,  and 

(1)  Cr.  &  Pb.  104  ;  s.  c.  18  Law  J.  Rep.  (n.8.) 
Chanc.  20. 

(2)  Cr.  &  Pb.  114. 

(8)  2  Beav.  178;    i.  c.  9  Law  J.  Rep.   (m.8.) 
ChaDC.  1. 


such  registry  is  conclusive  evidence  both 
at  law  and  in  equity  of  the  ownership—- 
Camden  v.  Anderson  (4),  Ex  parte  Yallop 
(5).  The  plaintiffs  were  in  no  way  de- 
ceived as  to  the  ownership  ;  for  the  power 
of  attorney  to  the  plaintifis  to  deal  with  the 
ship  was  given  by  the  defendant,  P.  Lan- 
glois the  younger,  alone.  The  documents 
themselves,  if  produced,  can  in  no  way 
assist  the  defendant  at  law  in  the  trial; 
and  the  dates  of  the  proceedings  shew  that 
the  only  object  of  the  application  is  delay. 

Mr,  Bethell  and  Mr.  Goldsmith,  contr^.— 
The  documents,  of  which  the  production 
is  required,  are  the  documents  of  the  de- 
fendant's agents ;  and  the  possession  of 
the  agent  is  the  possession  of  the  principal. 
The  rule  as  to  confidential  communications 
being  privileged  extends  only  so  far  as 
the  necessities  of  mankind  require ;  the 
letters  written  by  the  defendant  to  his 
agents,  Messrs.  Robinson  &  Brooking,  who 
were  not  his  professional  advisers,  are  not 
within  the  protection.  If  a  man  sends  a 
letter  to  A.B,  with  directions  to  give  it  to 
his  solicitor,  that  letter  is  protected ;  but 
not  so  where  A.B.  is  only  directed  to  com- 
municate the  contents,  but  remains  himself 
the  depositary  of  the  letter. 

Steele  v.  Stewart,  1  Phil.  471 ;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  34. 

Maden  v.  Veevers,  7  Beav.  489. 

Kerr  v.  Gillespie,  Ibid.  572. 

Mr.  Stuart  replied. 

Dec.  20. — The  Lord  Chancellor. — 
This  case  appears  to  me  to  turn  entirely 
upon  the  meaning  of,  and  the  construction 
to  be  put  upon,  certain  sentences  in  the 
answer  with  reference  to  a  well-established 
rule  of  practice  in  this  court.  The  motion 
is  to  produce  certain  documents,  alleged 
by  the  plaintifis  and  admitted  by  the  de- 
fendant, to  be  in  his  possession.  An  action 
of  trover  was  brought  by  the  defendant ; 
the  bill  was  filed,  and  the  usual  order  made 
to  extend  the  injunction  to  stay  trial  upon 
the  answer  coming  in.  Certain  exceptions 
were  taken  to  the  answer ;  and  upon  the 
order  nisi  to  shew  cause  why  the  injunction 


(4)  5  Term  Rep.  709. 

(5)  15  Ves.  60. 
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should  not  be  dissolved,  the  Vice  Chan- 
cellor of  England  made  an  order,  by  which 
he  ordered  the  production  of  certain  docu- 
ments appearing  in  the  schedule  to  the 
answer  of  May  1849,  and  adjourned  the 
consideration  of  the  order  nisi  for  dissolv- 
ing the  injunction  until  those  documents 
were  produced.  Now,  the  documents  in 
question,  which  are  in  the  schedule  to  the 
answer,  are  of  two  descriptions :  the  first 
consists  of  those  which  are  described  in 
the  first  schedule, — certain  journals,  cash- 
books,  &c.  marked  respectively.  A,  B,  C, 
and  D.  Now,  the  case  made  by  the  de- 
fendant, who  is  desirous  of  dissolving  the 
injunction,  is  this  :  that  he  was  partner 
with  his  father,  carrying  on  business  at 
Quebec,  and  that  they  had  correspondence 
with  Reid,  Irving  &  Co.  of  Liverpool,  in 
the  course  of  which  mutual  accounts  arose; 
that  the  ship  European  was  consigned  to 
them,  with  instructions,  in  a  certain  event, 
to  sell  or  otherwise  to  deal  with  or  manage 
it,  as  the  plaintiffs  allege,  on  account  of 
the  house  in  Quebec.  The  defendant,  who 
has  brought  the  action  of  trover,  says,  that 
the  ship  was  his  alone  ;  and  he  has  brought 
this  action  for  the  purpose  of  recovering 
damages  for  the  conversion  of  the  ship, 
which  had  been  lost  in  a  voyage  to  Glas- 
gow, where  it  had  been  ordered  by  Reid  & 
Co.,  who  had  received  the  insurance-monies 
paid  in  respect  of  the  same.  All  that  is 
immaterial  to  the  right  and  title  at  law  to 
the  ship.  In  equity,  if  there  be  an  equity 
to  be  raised  on  the  title  to  a  ship,  a  ques- 
tion which  I  do  not  enter  upon,  as  not 
necessary  for  the  purpose  of  disposing  of 
the  present  motion,  it  is  entirely  open  to 
the  plaintiffs,  without  regard  to  the  legal 
ownership.  If  the  defendant  was  the  legal 
owner,  and  recovered  in  the  action,  they 
may  have  an  equity  attaching  on  the  ship 
totally  unaffected  by  the  legal  ownership. 
I  say  nothing  now  upon  the  difficulty  of 
attaching  such  an  equity  upon  a  ship.  The 
defendant,  however,  resists  the  production 
of  the  documents  in  the  first  part  of  the 
schedule,  on  this  ground  :  he  says,  **  I  was 
partner  with  my  father ;  we  carried  on 
business  together;  these  documents  were 
documents  belonging  to  that  house,  and 
did  not  belong  to  me  exclusively  ;  and  you 
are  now  asking  an  order  against  me,  indi- 
vidually, to  produce  them.     1  say,  I  have 


no  power  to  produce  them ;  they  are  in 
my  possession,  but  for  myself  and  partner." 
It  is  true  that  the  answer  admits  that 
after  a  certain  period  the  partnership 
ceased  ;  but  there  was  no  bankruptcy  or 
insolvency,  and  therefore  no  transfer  of  the 
interest  of  the  father  to  any  other  person. 
Whether  the  business  was  carried  on  or 
not,  the  property  not  having  passed  to 
other  persons,  that,  which  was  joint  pro- 
perty or  property  in  common  at  the  time 
the  business  ceased,  remains,  if  not  con- 
verted into  separate  property,  just  as  it 
was  when  the  partnership  business  ceased. 
It  is  as  much  in  the  possession  of  the  two 
partners  now  as  it  was  before,  nothing 
being  alleged  to  have  happened  ^ubse* 
quently  by  which  the  state  of  the  property 
was  changed. 

On  that  statement  in  the  answer,  certain 
detached  passages  have  been  read  where 
the  word  ** possession"  was  used;  but  it  is 
quite  clear  that  you  cannot  read  a  single 
insulated  passage  on  a  motion  to  produce 
documents  or  to  pay  money  into  court. 
To  find  out  what  the  defendant  means  you 
must  take  the  whole  case  as  it  is  stated ; 
and  it  is  certain  from  the  whole  answer 
that  what  the  defendant  means  by  "pos- 
session" is  not  a  legal  possession,  but  an 
actual  possession.  In  the  common  use  of 
the  language  that  is  a  possession  ;  but 
when  you  are  speaking  of  possession  for 
the  purposes  of  production  you  mean,  not 
an  actual  corporeal  possession  merely,  but 
a  legal  possession,  where  the  party  is 
authorized  to  deal  with  the  subject-matter. 
I  have  no  hesitation  in  saying,  that  the 
defendant  in  his  answer  states  that  his 
father  is  in  the  joint  legal  possession  with 
himself  of  these  documents  ;  and  therefore 
they  are  not  under  his  direction  or  controul, 
not  being  in  his  sole  legal  possession. 
The  authorities,  then,  are  perfectly  clear 
upon  this  point :  that  where  the  documents 
are  not  in  the  exclusive  possession  of  the 
defendant,  but  in  the  possession  of  some 
one  else  jointly  with  him,  there  you  can- 
not order  the  production.  Murray  v. 
Walter  and  Taylor  v.  Rundell  are  quite 
conclusive  upon  that  point.  Those  cases 
recognize  that  as  the  well-established  rule, 
and  it  cannot  now  be  disputed.  It  appears 
to  me,  therefore,  quite  clear  that,  as  to  the 
first    part    of    the    schedule,    production 
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cannot  be  ordered  in  the  present  state 
of  the  pleadings.  If  any  subsequent 
arrangement  could  be  shewn  by  which 
the  documents  became  the  exclusive 
property  of  the  defendant,  it  cannot  be 
read  upon  this  application.  Whether  any 
amendment  of  the  bill  may  produce  dis- 
covery for  that  purpose  it  will  be  for 
the  plaintiffs  to  consider.  But  another 
argument  is  used  which  seems  to  me  to 
raise  the  most  extraordinary  conclusion. 
It  is  said  that  the  defendant  admits  that 
he  employed  this  house  as  his  agents ;  and 
if  the  documents  are  in  the  hands  of  his 
agents,  he  is  bound  to  produce  them.  It 
is  very  true  that  if  a  document  is  admitted 
by  a  defendant  to  be  in  the  hands  of  his 
agent,  he  is  bound  to  produce  it ;  because 
it  is  then  in  his  own  possession,  for  he  has 
thecontrouloverit  in  the  hands  of  his  agent, 
and  it  is  as  much  in  his  own  possession  as 
if  it  were  in  the  hands  of  a  servant.  That 
is  the  only  rule  established  by  the  cases 
referred  to,  namely,  that  if  a  transaction 
to  which  the  bill  relates  has  been  transacted 
by  an  agent,  the  plaintiff  has  a  right  to  call 
for  the  documents  of  the  agent.  Now,  no 
two  things  can  depend  on  more  different 
rules.  Here  there  are  no  documents 
belonging  to  the  defendant,  his  own  ex- 
clusive property,  in  his  own  hands  or  in 
the  hands  of  his  agent.  The  documents 
in  question  belong  to  the  house,  that  house 
being  employed  by  him  as  agents ;  but 
you  cannot  as  against  the  house  get  those 
documents  without  having  all  the  parties 
here,  and  shewing  an  equity  against  them. 
That  the  defendant  was  a  partner  in  the 
agency  nouse  is  not  disputed.  The  plain- 
tiffs may  have  an  equity  against  the 
defendant  individually ;  but  inasmuch  as 
this  defendant  says,  these  documents  are 
not  in  my  exclusive  possession,  but  in  the 
legal  possession  of  myself  and  another, 
you  have  no  right  to  have  them  produced  as 
against  the  party  who  is  jointly  interested 
with  him  ;  and  the  defendant,  if  ordered  to 
produce  them,  has  no  power  to  perform  the 
order  of  the  Court.  According,  therefore, 
to  the  ordinary  rule,  upon  the  case  as  it 
now  stands  in  the  answer,  the  defendant  is 
protected  by  the  allegation  in  the  answer 
of  a  joint  interest  of  another  person  in  the 
documents  in  question,  and  by  a  denial  of 


the   exclusive    legal   possession   being  in 
himself. 

Now,  with  regard  to  the  second  point, 
the  privileged  communications.  The  first 
two  documents  which  are  in  dispute,  are 
entered  in  the  schedule  in  this  way ;  as 
documents  which  passed  between  the  legal 
advisers  of  the  defendant  and  the  defendant 
himself  or  his  agents. — [His  Lordship  here 
read  the  statement  in  the  answer  as  to  the 
two  letters  of  the  30th  of  August  and  5th 
of  July  1848.] — The  answer,  therefore, 
contains  a  distinct  statement,  that  all  the 
documents  here  stated  consist  of  commu- 
nications between  the  defendant  or  his 
agents  and  his  legal  advisers ;  and  the 
statement  in  the  schedule  is,  that  these 
two  letters  were  sent  to  the  agents  for  the 
purpose  of  being  communicated  to  the 
legal  advisers.  Now,  the  argument  was  this : 
that  though  I  may  have  a  communica- 
tion with  my  legal  adviser,  and  documents 
arising  out  of  that  will  be  protected,  yet  if 
I  send  a  message  in  writing  through  a 
third  person,  that  is  not  protected.  'Diere 
certainly  is  no  sense  in  that  distinction. 
The  object  of  the  rule  is  to  protect  the 
party  taking  the  advice  of  a  professional 
man,  and  he  may  be  debarred  altogether 
from  taking  such  advice  if  he  is  in  danger 
of  having  all  his  communications  disclosed 
when  he  is  entering  into  a  contest  with  his 
opponent.  The  common  sense  of  the 
thing  would  be  quite  sufficient  authority 
for  the  point ;  but  it  has  been  decided  long 
ago,  not  as  a  new  rule,  but  as  a  matter  of 
recognized  decision — Walker  v.  Wildman 
(6)  and  Bunhury  v.  Bunhury,  But  it  is  said 
the  necessity  for  it  must  exist.  Though  the 
Master  of  the  Rolls,  in  the  last  case,  says, 
a  necessity  must  exist,  he  nowhere  limits 
the  rule  to  the  actual  necessity  arising; 
but  he  uses  it  for  the  purpose  of  shewing 
that  there  must  be  such  a  protection.  One 
of  these  documents,  however  (the  letter  of 
the  1st  of  February  1849),  as  to  which  it 
is  admitted  there  is  some  error,  is  said  not 
to  be  protected,  because  there  is  nothing  in 
it  to  shew  that  it  had  anything  to  do  with 
the  legal  adviser.  With  that  exception, 
the  other  documents  contained  in  the  second 
part  of  the  schedule,  taking  the  schedule 

(6)  6  Madd.  47. 
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and  the  answer  together,  are  letters  or 
communications  passing  between  the  defen- 
dant and  the  defendant's  agents  and  the 
legal  advisers  of  the  defendant,  and  are 
therefore  privileged. 

Being  of  that  opinion,  therefore,  it  ap- 
pears to  me  that  there  is  no  sufficient 
ground  for  the  order  pronounced  in  the 
Court  below.  But  it  was  said  that  the 
Vice  Chancellor's  decision  proceeded  upon 
the  ground  that  there  were  certain  errors 
in  the  schedule  and  certain  papers  which 
cannot  be  protected.  One  I  have  already 
alluded  to.  Whether  there  was  an  error  in 
describing  it  in  the  schedule  or  in  putting 
it  in  at  all  does  not  appear.  The  schedule 
certainly  does  not  describe  it  in  terms  to 
bring  it  within  the  protection;  but  that, 
without  any  ground  for  imputing  wilful 
falsehood  to  the  defendant,  is  not  a  reason 
for  rejecting  altogether  the  defendant's 
oath ;  and  such  a  proposition  seems  to  me 
to  be  the  reverse  of  all  those  rules  on 
which  the  Court  acts  when  it  calls  upon 
the  plaintiff  in  these  cases  to  shew  his  tide 
from  the  answer.  The  plaintiffs  must  take 
the  whole  answer  together,  and  must  shew 
their  title  from  the  answer.  It  is  not  suffi- 
cient to  say,  that  the  answer  is  loosely 
worded,  therefore  the  oath  of  the  defendant 
is  not  binding ;  and,  therefore,  you  must 
reject  it  altogether.  If  the  plaintiffs  move 
upon  the  answer,  they  must  take  the  answer 
as  the  defendant  has  stated  it.  Inaccuracy 
or  want  of  care  in  preparing  the  schedule 
ought  not  to  conclude  the  party,  and  it  is 
impossible  that  that  should  give  to  the 
plaintiffs  the  right  which  they  would  not 
otherwise  have  had  to  another  subject- 
matter. 

These  grounds,  therefore,  have  all 
failed;  but  if  that  were  not  so,  I  should 
feel  extreme  difficulty  in  giving  the  plain- 
tiffs time  by  postponing  the  trial  of  this 
action.  The  action  of  trover  was  com- 
menced in  April  1848;  from  that  time  the 
plaintiffs  in  equity  knew  what  they  had  to 
contend  with.  The  bill,  however,  was  not 
filed  till  November  1848  ;  and  the  answer 
upon  which  they  are  now  moving  was  ob- 
tained in  May  1849.  Unless  parties  who 
are  seeking  a  discovery  in  defence  of  an 
action  are  to  wait  till  that  action  is  at  the 
point  of  trial,  and  then  ask  the  Court  to 


postpone  it,  this  delay  is  not  to  be  account- 
ed for.  This  is  quite  conclusive  on  the 
present  application ;  and  the  Vice  Chan- 
cellor's order,  therefore,  must  be  discharged 
to  the  extent  I  have  stated,  leaving  the 
parties  to  proceed  as  they  may  be  advised 
on  the  order  nisi. 

No  costs  were  given,  either  of  the  origi- 
nal hearing  or  of  the  appeal. 


K.  Bruce,  V.C.  7  THE  earl  op  lonsdale 
May  22.       }  v.  beckett. 

Trustees — Appointment  of  New  Trustees, 

A  testator  appointed  Ay  B,  and  C  to  be 
trustees  of  his  will,  and  declared  that,  if  the 
trustees  thereby  appointed  or  any  of  them 
should  happen  to  die,  it  should  be  lawful  for 
the  surviving  trustees  or  trustee  to  appoint 
any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  pUice  of  the  trustee  or 
trustees  so  dying ;  and  that,  on  such  appoint^ 
ment,  the  trust  premises  should  be  conveyed, 
so  that  the  same  should  be  vested  in  the  sur^ 
viving  trustees  and  such  new  trustees,  or  in 
such  new  trustees  solely,  on  the  same  trusts, 
A,  died  in  the  lifetime  of  the  testator: — 
Held,  that  it  was  the  intention  of  the  testator 
that  there  should  be  three  trustees  of  his  wiU, 
and  that  a  new  trustee  might  be  appointed  in 
the  place  of  A, 

William,  Earl  of  Lonsdale,  by  his  will, 
dated  the  29th  of  June  1836,  devised  the 
real  estates  therein  mentioned  ^  John, 
Earl  of  Westmoreland,  Sir  John  Cowther, 
and  Sir  John  Beckett,  their  heirs  and 
assigns,  upon  certain  trusts  therein  con- 
tained. The  will  contained  the  following 
proviso  as  to  the  appointment  of  new 
trustees  : — 

"  Provided  always,  and  I  hereby  declare 
my  will  and  mind  to  be  that,  if  the  trustees 
hereby  appointed  or  to  be  appointed  as 
hereinafter  is  mentioned,  or  any  of  them 
shall  happen  to  die,  or  be  desirous  of  being 
discharged  of  and  from,  or  refuse,  or  decline, 
or  become  incapable  to  act  in  the  trusts 
hereby  reposed  in  them  as  aforesaid  before 
the  said  trusts  shall  be  fully  executed,  then 
and  so  often  as  the  same  shall  happen,  it 


YoL.XnL] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


348 


shall  and  may  be  lawful  to  and  for  the 
surviving  and  continuing  trustee  or  trustees, 
or  the  executors  or  administrators  of  such 
last  surviving  or'  continuing  trustee,  by 
any  deed  or  deeds,  writing  or  writings 
under  their,  his  or  her  hands  and  seals,  or 
hand  and  seal,  and  to  be  attested  by  two 
or  more  credible  witnesses,  from  time  to 
time  to  nominate,  substitute  and  appoint 
any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  stead  or  place  of  the 
trustee  or  trustees  so  dying,  or  desiring  to 
be  discharged,  or  refusing,  or  declining,  or 
becoming  incapable  to  act  as  aforesaid, 
cither  solely  or  jointly  with  the  other 
trustee  or  trustees,  and  thereupon  all  and 
singular  the  aforesaid  trust  estates  and 
2>remises  shall  be,  with  all  convenient  speed, 
conveyed,  assigned,  and  transferred  in  such 
manner  as  that  the  same  shall  and  may  be 
legally  and  effectually  vested  in  the  sur- 
Tiving  or  continuing  trustees  or  trustee  of 
the  same  trust  estates,  monies,  or  premises, 
and  such  new  or  other  trustee  or  trustees, 
or,  if  there  shall  be  no  continuing  trustee 
or  trustees,  then  in  such  new  trustees  only, 
upon  the  same  trusts  as  are  hereinbefore 
declared  of  and  concerning  the  same  trust 
estates,  monies,  and  premises  respectively, 
or  of  such  of  them  as  shall  be  then  subsist- 
ing and  capable  of  taking  effect ;  and  that 
every  such  new  trustee  shall  and  may  act 
or  assist  in  the  management  or  execution 
of  the  trusts  to  which  he  shall  be  so 
appointed  as  fully  and  effectually,  and 
with  the  same  powers  and  authorities,  to 
all  intents  and  purposes,  as  if  he  had  been 
originally  nominated  a  trustee  of  this  my 
-wrill."    # 

William,  Earl  of  Lonsdale,  died  on  the 
1 9th  of  March  1 844.  John,  Earl  of  West- 
moreland, died  in  the  lifetime  of  the  tes- 
tator, and  Sir  John  Lowther  died  shortly 
after  the  testator. 

The  trusts  of  the  will  were  administered 
l)y  Sir  John  Beckett  alone,  from  the  death 
of  the  said  testator  until  his  own  death. 

By  an  indenture,  dated  the  22nd  of 
May  1847,  under  the  hand  and  seal  of  the 
said  Sir  John  Beckett,  and  attested  by  two 
witnesses,  Sir  John  Beckett,  after  declaring 
that  he  was  desirous  of  being  discharged 
from  the  trusts  reposed  in  him  by  the  vdll 
of  the  testator,  in  pursuance  of  such  desire 


and  in  exercise  of  the  power,  &c.  appointed 
William  Beckett,  Esq.  to  be  a  tnistee  in 
the  place  of  him  the  said  Sir  John  Beckett 
for  all  the  trusts  and  purposes,  &c,  of  the 
will,  so  far  as  the  same  were  then  subsist- 
ing, undetermined,  and  capable  of  taking 
effect. 

No  conveyance  of  the  trust  estates  was 
executed  by  Sir  John  Beckett. 

Sir  J.  Beckett,  by  his  will,  devised  all 
his  trust  estates  to  Sir  Thomas  Beckett  and 
Lady  Ann  Beckett,  and  appointed  them 
executors,  and  died  in  1847* 

The  bill,  which  was  filed  by  some  of  the 
cesiuis  que  trust  under  the  will  of  William, 
Earl  of  Lonsdale,  prayed  that  it  might  be 
declared,  that  the  deed-poll  of  the  22nd  of 
May  1847  did  not  operate  as  a  valid  or 
effectual  appointment  of  William  Beckett 
to  be  a  trustee  of  the  said  testator's  said 
will  in  the  place  of  Sir  John  Beckett 
deceased,  and  that  it  might  be  declared 
that  two  new  trustees  of  the  said  will,  and 
not  any  greater  or  other  number  of  trustees, 
ought  now  to  be  appointed,  and  that, 
in  any  case,  the  defendants.  Lady  Ann  Bec- 
kett and  Sir  Thomas  Beckett  respectively 
might  be  decreed  and  directed  to  appoint 
or  concur  in  appointing  such  number  as 
the  Court  might  think  ought  to  be  ap- 
pointed of  new  trustees  of  the  testator's 
will ;  or  that,  if  necessary,  such  number 
of  new  trustees  as  ought  now  to  be  ap- 
pointed might  be  appointed  by  the  Court. 

Mr,  Malins  and  Mr,  Wickens,  for  the 
plaintiffs,  stated  that,  under  the  peculiar 
circumstances  of  this  trust,  it  would  be  a 
matter  of  great  inconvenience  to  the 
parties  interested  under  the  will,  if  it  should 
be  held  that  three  trustees  were  necessary, 
and  that  it  was  very  desirable  for  them 
that  there  should  be  two  only.  They  then 
contended  that,  as  one  of  the  trustees  had 
died  in  the  lifetime  of  the  testator,  it  must 
be  considered  that  his  name  had  been,  in 
effect,  struck  out  of  the  vnll,  and  that  the 
testator  had  appointed  only  Sir  John 
Beckett  and  Sir  William  Lowther  to  be 
trustees,  and  declared  that  their  places 
only  should  be  supplied,  so  that,  in  fact, 
under  the  will  and  the  circumstances 
which  had  happened,  the  proper  number 
of  trustees  to  administer  to  the  will  was 
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two — Walsh  V.  Gladstone  (1),  Winter  v. 
Rudge  (2).  They  also  contended  that  a 
greater  or  a  less  number  of  trustees  might 
be  appointed  in  the  place  of  the  original 
number — Corrie  v.  Byrom  (3). 

Mr.  R,  Palmer  and  Mr,  Bentinck,  for 
other  parties. 

Knight  Bruce,  V.C.  said  that,  in  the 
way  in  which  he  read  the  will,  he  must 
think  that  it  was  the  intention  of  the  tes- 
tator to  appoint  three  trustees,  and  that 
that  intention  ought  to  be  attended  to. 
There  was  nothing  in  the  will  leading  to  a 
different  conclusion,  and  there  was  one 
expression  in  favour  of  it,  that  is,  in  the 
event  of  there  being  no  continuing  trustees 
the  estates  were  to  be  vested  in  the  new 
trustees  only.  On  this,  however,  he  did 
not  lay  much  stress.  He  was  unable  to 
decide  that  the  power  had  been  duly  exer- 
cised by  Sir  J.  Beckett.  With  the  greatest 
respect  for  other  judicial  opinions,  if  pressed 
to  decide,  he  must  say  that  he  thought 
the  intention  of  the  testator  was  that  there 
were  to  be  three  trustees. 

An  order  was  made  by  which  it  was  de- 
clared that  the  appointment  made  by  Sir  J. 
Beckett  was  invalid ;  and  it  was  referred  to 
the  Master  to  appoint  new  trustees,  and 
state  whether  it  would  be  for  the  benefit 
of  the  parties  that  there  should  be  only 
two  new  trustees. 


K.  Bruce 
May  30 


,  V.C.-) 
\0.        > 


HAIG  V.  GRAY. 


Practice — Demurrer — Time  for  answer- 
ing— Jurisdiction  of  the  Master. 

A  demurrer  put  in  to  a  hill  was  overruled 
at  the  hearing,  and  the  Court  gave  the  defen- 
dant a  month's,  time  to  answer : — Held,  that 
the  Master,  in  such  a  case,  had  not  jurisdic- 
tion to  give  further  time  for  answering, 

A  demurrer  put  in  to  the  bill  in  this  suit 
came  on  to  be  heard,  and  was  overruled. 

(1)  14  Sim.  2. 

(2)  15  Sim.  596. 

(3)  Hill  ou  Trustees,  610. 


At  the  same  time  the  Court  granted  the 
defendant  a  month  to  answer  the  bill. 
Shortly  before  the  expiration  of  the  month, 
the  defendant  applied  to  the  Master  for 
further  time,  and  obtained  an  order  for  a 
month,  **  to  answer,  plead,  or  demur,  not 
demurring  alone.**  Amotion  was  now  made 
to  discharge  this  order,  for  irregularity. 

Mr,  Haig,  for  the  motion,  contended 
that  the  Master  had  not  jurisdiction  in 
such  a  case  as  that  before  the  Court  to 
grant  leave  for  further  time  to  answer. 

Mr,  Lee  and  Mr,  F,  S,  Williams,  for 
the  defendant,  contended  that  the  Master 
had  jurisdiction.  They  referred  to  3  &  4 
Will.  4.  c.  94.  s.  13,  whereby  it  was 
enacted  that  the  Master  should  determine 
all  applications  for  time  to  answer,  &c.y 
and  all  other  matters  relating  to  the  con- 
duct of  suits  as  the  LordChancellor  should, 
by  general  orders,  direct ;  and  cited — Trim 
V.  Baker  (1),  Biedermann  v.  Seymour  (2), 
and  Hunter  v.  Nockolds  (3). 

Knight  Bruce,  Y.C.  said  that  it  was  a 
rule  of  practice  that  a  second  demurrer  could 
not  be  put  in  to  a  bill  without  the  leave  of 
the  Court,  after  the  first  demurrer  had  been 
overruled.  The  order,  then,  giving  leave 
to  demur  would  be  irregular.  The  form 
of  the  order,  however,  in  this  respect  might 
easily  be  altered,  and  he  would  not  at 
once  decide  the  question  on  that  ground. 
The  motion  must  stand  over  until  he  could 
ascertain  the  opinion  of  the  Master  of  the 
Rolls. 

On  a  subsequent  part  of  the  day, — 

Knight  Bruce,  V.C.  said  he  had  re- 
ceived a  communication  from  the  Master 
of  the  Rolls,  who  thought  that,  as  the 
Court  had  once  dealt  with  the  question, 
the  Master  had  no  jurisdiction.  With  that 
opinion  he  concurred.  The  motion  must, 
therefore,  be  gi*anted. 


(1)  Turn.  &  R.  253. 

(2)  2Myl.&Cr.  117;  8.c.  6  Law  J.  Rep.  (n.s  ) 
Cbanc.  152. 

(3)  2   Phill.  540;    s.  c.  17  Law  J.    Rep.  (n.s.) 
Clianc.  253. 
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THE    GRAND    JUNCTION    CANAL 
COMPANY  V.  DIMES. 


Jurisdiction — Interest  of  the  Lord  Chan^ 
eellor  as  a  quasi  eo-Plaintiff  in  the  Subject- 
matter  of  the  Suit — Motion  to  discharge  the 
Order  made. 

By  a  decree  of  the  Vice  Chancellor  of 
England^  made  in  a  suit  by  an  incorporated 
company  against  the  defendant^  claiming  an 
interest  in  lands  taken  by  the  company ^  a 
perpetual  injunction  was  granted ;  and  this 
decree  was  affirmed,  on  appeal,  by  the  Lord 
Chancellor.  A  motion,  by  the  defendant, 
that  the  order  for  the  injunction  might  be 
discharged,  or  in  the  alternative,  that  the  biU 
might  be  taken  off  the  file,  on  the  ground  that 
the  Lord  Chancellor  was  a  shareholder  in 
the  company,  was  refused,  with  costs. 

This  was  an  application  by  the  defen- 
dant Dimes,  that  an  order  of  the  Vice 
Chancellor  of  England,  of  the  10th  of 
December  1849,  under  which  Dimes  had 
been  committed  to  the  Queen's  Prison 
for  breach  of  an  injunction,  might  be  dis- 
charged or  varied;  and  also  that  a  no- 
tice of  motion,  dated  the  24th  of  Feb- 
ruary 1849,  and  still  pending,  might  be 
finaUy  disposed  of,  and  an  order  made 
pursuant  to  the  terms  thereof ;  or  that  an 
order  of  the  Vice  Chancellor  of  England 
of  the  2nd  of  June  1849,  refusing  a  motion 
then  made  by  Dimes,  might  be  discharged ; 
or  that  the  bill  in  this  cause  might  be  taken 
off  the  file,  with  costs  to  be  paid  by  the 
company  ;  or  that  all  further  proceedings 
might  1^  stayed.  The  application  was 
hesad  by  the  Lord  Chancellor,  assisted  by 
the  Master  of  the  Rolls. 

In  1798  the  company  were  incorporated 
by  a  local  act  of  parliament,  and  thereby 
empowered  to  purchase  lands  for  the  pur- 
poses of  their  canal.  In  March  1797  the 
company  purchased  of  Joseph  Skidmore, 
a  copyhold  tenant  of  the  manor  of  Rick- 
mansworth,  certain  copyhold  lands  of  the 
said  manor,  for  the  simi  of  308/.  105. ;  and 
on  the  13th  of  March  in  the  same  year, 
J.  Skidmore,  by  deed-poll,  conveyed  to 
the  company  all  his  interest  in  the  lands 
so  purchased,  and  executed  a  bond  to  in- 
demnify the  company  against  all  rents  and 
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services  which  might  be  claimed  by  the 
lord.  Shortly  afterwards  the  company 
took  possession  of  the  lands  so  purchased, 
and  made  their  canal  and  towing-path 
through  the  same.  No  surrender  of  the 
premises  was  ever  made,  or  any  agreement 
for  purchase  of  the  rights  of  the  lord  of 
the  manor.  At  the  date  of  the  deed-poll 
H.  F.  Whitfield  was  seised  of  the  manor 
in  fee;  and  in  1831  the  same  became 
vested  in  Dimes  in  fee.  In  May  1835 
J.  Skidmore  died,  leaving  T.  £.  Skidmore, 
an  infant,  his  customary  heir;  and  no 
person  having  claimed  to  be  admitted  to 
the  premises  on  his  death.  Dimes,  after  the 
usual  proclamations  in  the  manor-courts, 
issued  a  warrant  for  seizing  them  into  his 
own  hands  as  lord  of  the  manor  ;  and  in 
June  1 838  he  brought  an  ejectment  against 
the  plaintiffs  in  the  Queen's  Bench,  and 
obtained  a  verdict  in  his  favour.  In  June 
1838  the  present  bill  was  filed  by  the  com-> 
pany,  insisting  that  they  were  not  bound 
to  purchase  the  interest  of  the  lord,  but  that 
they  had  a  right  to  require  Dimes  to  admit 
T.  £.  Skidmore  or  some  other  person  on 
their  behalf;  that  they  had  applied  to 
Dimes  to  admit  their  trustee,  and  had 
offered  to  pay  him  the  proper  fines  and 
fees  upon  such  admission,  but  that  Dimes 
had  refused  to  comply  with  such  request, 
and  threatened  to  obstruct  the  navigation 
of  the  canal.  The  bill  prayed  that  Dimes 
might  be  decreed  to  admit  either  the  plain- 
tiffs or  T.  E.  Skidmore,  or  such  other 
person  as  the  plaintiffs  should  appoint; 
the  plaintiffs  submitting,  if  necessary,  to 
purchase  all  the  interest  of  the  lord  in  the 
premises,  and  that  Dimes  might  be  re- 
strained from  obstructing  the  navigation  of 
the  canal.  By  an  order  of  the  26th  of  July 
1838,  the  ex  parte  injunction,  which  had 
been  granted  by  the  Vice  Chancellor  of 
England  immediately  after  the  filing  of  the 
bill,  was  continued  to  the  hearing ;  and  on 
the  15th  of  December  1838  a  motion  by 
way  of  appeal  to  the  Lord  Chancellor  to 
dissolve  that  injunction  was  refused  ;  and 
on  the  6th  of  July  1839  a  writ  of  injunction 
was  issued,  and  on  the  hearing  in  1846 
the  injunction  was  made  perpetual,  and  a 
decree  was  made  that  T.  E.  Skidmore,  as 
heir  of  J.  Skidmore,  ought  to  be  admitted 
tenant ;  and  that  he,  when  admitted,  would 
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be  a  trustee  for  the  plaintiffs. — 15  Sim,  402 ; 
8.  c.  16  Law  J.  Rep.  (n.s.)  Chanc.  148. — 
In  January  1848,  on  appeal  by  Dimes  to 
the  Lord  Chancellor,  that  judgment  was 
affirmed — 17  Law  J.  Rep.  (n.s.)  Chanc. 
206. 

It  appeared  also,  that  in  1840  Dimes 
brought  an  action  of  trespass  for  mesne 
profits  against  the  company,  and  ultimately 
obtained  a  decision  in  his  favour — 9  Q.B, 
Rep.  469;  s.  c.  16  Law  J.  Rep.  (n.s.) 
Q.B.  107. — ^At  the  hearing  of  this  case,  on 
a  writ  of  error,  in  the  Exchequer  Chamber, 
Alderson,  B.,  who  was  one  of  the  Judges 
present,  stated  that  he  was  a  shareholder 
in  the  company,  and  the  hearing  was  there- 
fore postponed  until  the  next  sitting  of  the 
Court,  when  Alderson,  B.  was  not  present. 

Aflfer  the  decision  of  the  Lord  Chan- 
cellor, in  January  1848,  Dimes,  for  the 
first  time,  learned  that  his  Lordship  was 
a  shareholder  in  the  company.  His  Lord- 
ship held,  in  fact,  ninety-two  shares  in  the 
company,  seventeen  in  his  own  right  and 
seventy-five  in  a  fiduciary  character,  in 
some  of  which  last  he  also  had  a  beneficial 
interest.  Dimes  thereupon  presented  a 
petition  to  the  Queen,  praying  that  Her 
Majesty  would  cause  such  directions  to  be 
given  for  the  hearing  and  determination  in 
the  Court  of  Chancery  of  the  defendant's 
petition  of  rehearing  and  appeal,  and  so 
far  as  might  be  necessary,  of  that  petition, 
as  Her  Majesty  should  be  advised  were  in 
accordance  with  right  and  justice  towards 
the  defendant  and  the  other  parties.  This 
petition  was  not  proceeded  with ;  but,  on 
the  24th  of  February,  Dimes  gave  a  notice 
of  motion  that  the  order  made  by  the 
Lord  Chancellor  in  January  1848  might 
be  discharged,  and  that  the  petition  of 
appeal  might  be  amended ;  and  that  proper 
directions  might  be  given  by  the  Court, 
by  the  issuing  a  commission  or  otherwise, 
as  might  be  necessary,  for  the  hearing 
and  determination  of  the  said  petition  of 
appeal  before  the  Master  of  the  Rolls, 
assisted  by  two  Judges  of  the  courts  of 
common  law.  This  motion  was  heard, 
before  the  Master  of  the  Rolls,  at  the 
request  of  the  Lord  Chancellor,  in  May 
1849,  when  the  Master  of  the  Rolls  stated 
that  he  should  advise  the  Lord  Chancellor 
that  the  motion  ought  to  be  refused,  with 


costs  (1).  This  was  the  motion  which  the 
present  application  sought  to  have  disposed 
of;  and  this  was  done  by  the  Lord  Chan- 
cellor directing  an  order  to  be  drawn  up 
in  accordance  with  the  advice  of  the 
Master  of  the  Rolls. 

In  1849  Dimes  commenced  several 
actions  of  trespass  against  the  company, 
with  a  view  of  testing  the  validity  of  these 
several  orders  ;  and  the  Vice  Chancellor 
of  England,  on  a  motion  to  commit  the 
defendant  Dimes  for  breach  of  the  injunc- 
tion, or  restrain  him  from  continuing  the 
actions,  was  of  opinion  that  nothing  had 
been  as  yet  done  which  amounted  to  a 
breach  of  the  injunction,  but  he  made  an 
order  to  restrain  Dimes  from  proceeding 
with  the  actions. — 18  Law  J.  Rep.  (n.s.) 
Chanc.  419. — ^A  cross-motion  was  made 
by  Dimes  to  take  the  bill  off"  the  file  for 
irregularity,  which  was  refused ;  and  this 
was  the  order  of  the  2nd  of  June  1849, 
which  the  present  motion  sought  to  dis- 
charge. 

In  November  1849,  Dimes  threw  a  chain 
across  the  canal  and  cut  through  the  towing 
path  so  as  to  obstruct  the  navigation,  and 
upon  motion,  the  Vice  Chancellor  of 
England  made  an  order,  of  the  10th  of 
December  1849,  for  his  committal. 

On  the  11th  of  January  1850,  Dimes 
was  arrested  under  that  order,  and  handed 
over  to  the  keeper  of  the  Queen's  Prison. 

On  the  14th  of  January  1850,  Dimes 
applied  to  the  Queen's  Bench  for  a  habeas 
corpus^  which  was  issued ;  but,  as  the  re- 
turn to  that  writ  was  that  the  defendant 
was  detained  by  virtue  of  a  writ  founded 
upon  an  order  of  the  Vice  Chancellor  of 
England,  the  question  as  to  the  validity  of 
the  Lord  Chancellor's  order  could  not  be 
raised,  and  consequently  the  Coiu*t  held 
that  no  ground  was  shewn  for  the  defen- 
dant's discharge. — 19  Law  J.  Rep,  (n.s.) 
Q.B.  158. 

Mr.  Daniel  and  Mr.  SmythieSy  in  sup- 
port of  the  motion. — This  application  is 
founded  upon  two  grounds  ;  first,  that  any 
undisclosed  pecuniary  interest  in  the  sub- 
ject-matter of  dispute  creates  a  personal 
incapacity  in  a  Judge  to  hear  and  deter- 

(1)  18  Law  J.  Rep.  (n.s.)  Chanc.  365. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


347 


mine  any  question  relating  to  the  matters 
in  contest  in  such  suit ;  secondly,  as 
a  consequence,  any  proceeding  so  had, 
as  against  the  party  to  whose  prejudice  it 
is  ts^en,  is  coram  nonjudice,  and  any  order 
made  in  such  proceedings,  in  invitum,  is 
void.  The  rule  holds  in  the  case  of  a 
plurality  of  Judges  as  well  as  in  the  case 
of  a  single  Judge ;  and  in  the  latter  case 
a  remedy  is  provided  in  Chancery  by 
another  form  of  proceeding.  The  applica- 
tion of  the  rule  cannot  depend  upon  the 
discretion  of  the  Judge.  The  rule  is  for 
the  protection  of  the  Judge  as  well  as 
of  the  suitor — Roll,  Ahr.  tit.  *  Judges'  (A.) 
pi.  11,  Lord  Derby's  case  (2),  The  Chan^ 
cellor  of  Oxford's  case,  (3).  In  the  case 
of  Great  Charte  v.  Kennington  (4),  it  was 
held  that  a  magistrate  who  was  possessed 
of  real  estate  in  a  particular  parish  could 
not  join  in  an  order  for  the  removal  of  a 
pauper  from  that  parish,  because  he  had 
an  interest  in  diminishing  the  rates  ;  and 
the  16  Geo.  2.  c.  18.  was  passed  to  re- 
move the  difficulty  arising  from  the  appli- 
cation of  the  principle  to  that  particular 
case.  In  an  Anonymous  case  (5),  **  The 
mayor  of  Hereford  was  laid  by  the  heels 
for  sitting  in  judgment  in  a  cause  where 
he  himself  was  the  lessor  of  the  plaintiff  in 
ejectment,  though  he,  by  the  charter,  was 
sole  Judge  of  the  court" — Brookes  v.  Earl 
of  Rivers  (6),  The  King  v.  the  Inhabitants 
of  Yarpole  (7),  The  Queen  v.  the  Commis- 
sioners for  Paving  the  Town  of  Cheltenham 
(8).  In  The  Queen  v.  the  Justices  of 
Hertfordshire  (9),  it  was  laid  down,  that 
if  any  one  of  the  magistrates  be  a  party 
interested  in  the  question,  the  decision  is 
invalidated,  even  though  there  were  a 
majority  of  magistrates  in  favour  of  the 
order,  excluding  the  one  who  was  inter- 
ested. Under  the  Lands  Clauses  Conso- 
lidation Act,  (8  Vict.  c.  18.  s.  39,)  where 
the  sheriff  is  interested  in  the  question  as 
to  the  value  of  the  lands  taken  by  a  railway 

(2)  12  Rep.  114. 

(3)  .3  Black.  Com.  290,  n. 
(4j  2Str.  1173. 

(5)  1  Salk.  396. 

(6)  Hardr.  503. 

(7)  4  Term  Rep.  71. 

(8)  1  Q.B.  Rep.  467 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
M.C.  99. 

(9)  6  Q.B.  Rep.  753  ;  s.  c.  14  Law  J.  Rep.  (n.s.) 
M.C.  73. 


company,  his  jurisdiction  is  taken  away  and 
the  coroner  substituted.  In  Esdaile  v.  Lund 
(10),  it  was  held  that  a  shareholder  in  a  joint- 
stock  banking  company  was  an  unfit  person 
to  be  a  juror  in  a  cause  in  which  the  interests 
of  the  bank  were  affected — The  Queen  v. 
the  Inhabitants  of  Upton  St.  Leonards  (11). 
In  Lord  Mostyn  v.  Spencer  (12)  the  de- 
positions were  suppressed  on  the  ground 
of  an  undisclosed  interest  in  one  of  the 
Commissioners,  even  though  the  witnesses 
were  dead,  and  the  damage  therefore  irre- 
parable. If  the  rule  is  applied  with  such 
strictness  to  inferior  officers,  a  fortiori  will 
it  apply  to  the  Lord  Chancellor.  Befoi« 
Lord  Denman's  Act,  (6  &  7  Vict.  c.  85,) 
the  Lord  Chancellor  could  not  have  been 
called  as  a  witness  in  this  case,  and  jret  it 
is  said  he  may  nevertheless  exercise  a 
jurisdiction  to  restrain  the  defendant  from 
his  legal  rights  established  by  a  verdict  at 
law  in  his  favour.  The  order  of  the  Lord 
Chancellor  in  this  case  has  a  direct  effect 
upon  the  value  of  the  shares,  and  the  ex- 
ercise of  the  jurisdiction  in  the  present 
case  is  an  infringement  of  that  principle  of 
the  law  of  England  which  has  hitherto 
been  so  jealously  adhered  to  for  the  sake 
of  securing  the  administration  of  justice 
from  the  possible  imputation  of  partiality. 
But,  admitting  the  principle,  it  was  said 
that  the  application  of  it  to  the  present 
case  would  have  amounted  to  a  denial  of 
justice,  as  the  Lord  Chancellor  was  the 
sole  Judge.  Where  a  sole  Judge  is  inca- 
pacitated on  this  ground,  a  special  course 
of  proceeding  is  provided.  In  that  case 
the  bill  ought  to  have  been  addressed,  not 
to  the  Lord  Chancellor,  but  to  the  Queen 
in  Chancery  ;  and  the  Master  of  the  Rolls 
may  then  hear  and  decide  the  case — A 
Discourse  of  the  Judicial  Authority  of  the 
Master  of  the  Rolls,  p.  178,  Mitf.  Plead. 
p.  7.  It  is  not  a  matter  of  discretion  in 
a  Judge  whether  he  will  make  an  order 
in  such  a  case.  Judicial  discretion  must 
be  exercised  according  to  some  principle, 
and  not  against  principle.  Lord  Camden 
says,  "  The  discretion  of  a  Judge  is  the 

(10)  12Mee.&W.734;s.c.  13  Law  J.  Rep.  (n.s.) 
Excb.  191. 

(11)  lOQ.B.Rep.827;  8.  c.  16  Law  J.  Rep.  (ns.) 
M.C.  84. 

(12)  6  Beav.  135;    s.  c.  14  Law  J.   llcp.  (n.s.) 
Chaiic.  1. 
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law  of  tyrants  ;  it  is  always  unknown ;  it 
is  different  in  different  men ;  it  is  casual, 
and  depends  upon  constitution,  temper, 
and  passion.  In  the  best  it  is  oftentimes 
caprice ;  in  the  worst  it  is  every  vice,  folly, 
and  passion  to  which  human  nature  is  liable'* 
(13).  The  difficulty  in  this  case  has  been 
occasioned  by  the  plaintiffs.  From  the 
commencement  of  the  suit  they  knew  that 
the  Lord  Chancellor  was  a  shareholder ; 
but  the  defendant  is  now  compelled  to 
apply  to  this  Court,  and  this  Court  will 
discharge  its  own  order,  and  will  not  con- 
tinue the  imprisonment  of  the  defendant 
when  the  injimction  which  he  has  disre- 
garded is  founded  upon  an  invalid  order — 
Dreuyry  v.  Thacker  ( 1 4).  The  question  of 
the  conduct  of  a  Judge  in  the  cause  cannot 
be  raised  upon  appeal  to  the  House  of 
Lords ;  for  the  facts  do  not  appear  upon 
the  record — \^th  Lord  Bacon's  Maxims^ 
Bridgman  v.  Holt  (15).  The  only  remedy, 
therefore,  for  the  defendant  is  to  discharge 
the  Lord  Chancellor's  order  affirming  the 
decree  of  the  Vice  Chancellor ;  and  the 
defendant  may  then  have  the  cause  heard 
before  an  unobjectionable  tribunal. 

Mr.  Stuart,  Mr.  J.  Parker,  Mr,  Busk, 
Mr,  RandeU  and  Mr,  G,  L,  RusseU  ap- 
peared for  other  parties,  but  were  not 
called  upon. 

The  Master  of  the  Rolls. — Certainly 
it  would  have  been  a  very  great  satisfaction 
to  me  if  I  had  heard  anything  in  the  course 
of  this  long  argument  which  could  induce 
me  to  think  that  Mr.  Dimes  was  at  this 
time  entitled  to  any  relief.  It  cannot  be  a 
satisfactory  thing  to  any  Judge  to  have  the 
notion,  that,  under  an  order  which  he  has 
made,  or  which  he  sanctions,  a  party  is 
imprisoned  and  thinks  himself  to  be  im- 
prisoned unlawfully.  I  confess,  however, 
that  in  the  course  of  this  argument  I  have 
heard  nothing  which  tends  in  any  degree 
to  vary  the  conclusion  to  which  I  came 
upon  the  motion  that  was  made  before  me  at 
the  Rolls,  and  I  have  heard  nothing  which 
induces  me  to  think  that  the  altered  relief 
which  is  prayed  for  by  this  notice  of  motion 
ought  to  be  granted. 

Mr.  Dimes  is  in  prison  under  an  order 

(13)  See  Feame  on  Cont.  Rem.  535,  u. 
(H)  3  Swanst.546. 
(15)  Shower's  P.C.  111. 


made  by  the  Vice  Chancellor  of  England, 
followed  by  the  signature  of  the  Lord  Chan- 
cellor, and  by  the  warrant  of  apprehension, 
which  was  signed  by  the  Lord  Chancellor, 
for  the  breach  of  an  injimction  which  was 
granted  on  the  6th  of  July  1839,  an  injunc- 
tion to  restrain  him  from  interfering  with 
the  navigation  of  the  Grand  Junction  Canal. 
That  he  has  interfered,  and  interfered  in 
direct  violation  of  that  order  and  of  the 
injunction  is  so  far  from  being  denied,  so 
£Etr  from  being  attempted  to  be  excused, 
that  it  is  attempted  to  be  justified,  on  the 
ground  that  the  order  and  the  injunction 
founded  upon  it  were  both  of  them  illegal, 
and  such  as  he  is  imder  no  obligation  to 
obey.  If  he  had  come  here  stating  as  I 
have  understood  what  he  alleges  to  be  the 
fact,  that  his  object  in  committing  that  act 
of  disobedience  was  in  order  that  he  might 
obtain  the  opinion  of  the  court  of  law  upon 
the  legality  of  the  proceedings  here,  and 
that  he  had  made  the  attempt  to  get  that 
opinion  and  failed  in  procuring  it, — ^if  he 
had  done  that,  and  then  suggested  that  for 
the  disobedience  to  this  Court  he  may  have 
suffered  sufficient  punishment,  certainly  I 
should  have  felt  most  strongly  inclined  to 
give  my  humble  opinion  to  the  Lord  Chan- 
cellor that  he  might  be  released,  not  think- 
ing myself  that  it  would  be  right,  or  in  any 
degree  necessary  for  maintaining  the  autho- 
rity of  this  Court,  that  an  imprisonment 
suffered  under  such  circumstances  should 
be  unnecessarily  prolonged — I  will  not  say 
for  a  day,  but — for  an  hour.  However, 
that  is  not  the  course  which  he  has  adopted. 
He  comes  here  avowing  and  justifying,  and 
I  am  afraid  that  I  am  obliged  to  say  (for  I 
cannot  get  an  answer  to  the  contrary)  con- 
tinuing, and  intending  to  continue,  the  dis- 
obedience. If  I  could  have  his  authority 
to  state  the  contrary,  I  should  be  extremely 
glad  to  withdraw  that  observation.  It 
would  give  me  very  great  satisfaction  in- 
deed to  do  so. 

Then,  the  question  comes  simply  to  this : 
whether  the  proceedings  have,  under  the 
circumstances,  been  legal  or  illegal.  Now, 
I  do  not  think  I  have  heard  anything  what- 
ever upon  this,  however  ably  and  at  great 
length  this  question  has  been  argued  to-day, 
that  tends  in  any  degree  to  alter  the  opinion 
that  I  have  expressed  at  the  Rolls.  The 
inconvenience  which  may  come  from  this 
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cannot  very  easily  be  doubted :  the  neces- 
sity of  interfering  in  some  cases  cannot  be 
very  easily  doubted ;  but  I  regret,  as  alto- 
gether unwarranted,  the  notion  that  I  have 
ever  said  that  the  Lord  Chancellor  had  a 
discretion,  to  be  exercised  at  his  pleasure, 
whether  he  will  or  will  not  hear  such  a  case 
as  thb,  or  any  other  discretion  than  that 
which  is  accompanied  by  all  the  respon- 
sibilities which  affect  a  Judge.      Seeing, 
therefore,  no  reason  to  alter  that  opinion,  I 
must  take  the  liberty  of  now  again  advising 
his  Lordship  to  make  the  order  pursuant 
to  the  recommendation  which  I  then  sub- 
mitted to  him,  and  that  for  the  same  reasons 
which  were  offered  at  the  time,  and  which 
liave    been  —  I   must   say,   without  the 
least  impropriety — discussed  at  so  much 
length  by  Mr.  Daniel.     I  was  surprised  to 
£nd  it  supposed  that  I  had  admitted  that, 
under  any  circumstances,  the  Lord  Chan- 
cellor was  incapable  to  make  an  order.     I 
never  said  anything  which  would  in  any 
^way  justify  any  person   in  making  that 
statement.  I  do  not  know  that  there  is  any 
occasion  whatever  for  me  to  repeat  or  to 
vary  the  language  in  which  my  opinion 
vras  expressed  on  that  occasion.     I  adhere 
to  it.     I  desire  nothing  for  that  judgment 
Imt  that  it  may  be  considered  according  to 
the  ordinary  meaning  of  the  terms  which 
are  expressed:  and  for  the  reasons  there 
stated,  which  I  see  no  reason  to  alter,  I 
:kiow  take  the  liberty  of  recommending  to 
Ids  Lordship  to  make  the  order  which  I 
then  recommended. 

There  is  another  point  in  this  argument 
vrhich  I  do  not  by  any  means  wish  to 
pass  over,  which  was  not  at  all  before  me 
^t  the  Rolls  ;  which  is,  that  this  bill  may 
l>e  taken  ofif  the  file.  Now,  I  do  not  think 
that  it  would  be  a  proper  order  to  make. 
"VHiy  should  this  bill  be  taken  off  the  file  ? 
The  reason  which  is  alleged  at  the  bar  is, 
Isecause  the  bill  was  not  addressed  to  Her 
Hf ajesty  in  her  Court  of  Chancery.  Cer- 
tainly, I  have  heard  no  authority  for  that. 
Certainly,  I  have  heard  no  reasons  which 
neem  to  me  sufiicient  to  warrant  the  Court 
in  interfering  at  this  period  of  the  cause 
l3y  any  such  order  as  that  is ;  and  I  can- 
not recommend  that  course  to  be  taken. 
A  great  part  of  this  case  really  seems  to 
have  been  argued  as  if  Mr.  Dimes  had  no 


means  of  getting  justice.  Certainly,  it  is 
very  difficult  to  maintain  that  argument 
when  it  comes  simply  to  this  point,  whether 
he  is  to  obtain  a  re-hearing  in  the  Coiut 
of  Chancery,  or  to  submit  to  the  decree, 
such  as  it  is.  Now,  there  is  no  such  point 
at  all  raised. 

Another  argument  which  was  made, 
adopted,  I  think,  from  the  proceedings 
in  the  court  of  law,  is  this :  that  as  tlds 
is  not  an  objection  appearing  on  the  re- 
cord, it  is  not  an  objection  which  could 
be  brought  before  a  court  of  appeal.  I 
think  I  understand  it  so ;  but  I  con- 
sider that  to  be  a  mistake.  It  is  a  mis- 
take in  likening  the  proceedings  in  the 
Court  of  Chancery  to  the  proceedings  in  a 
court  of  law.  I  do  not  exactly  know 
what  was  the  result  of  the  case  of  Bridgman 
V.  Holt ;  but  it  does  not  apply  here,  and 
for  this  reason.  There  is  not  the  least 
doubt  that  Mr.  Dimes  had  a  perfect  right 
to  appeal  from  the  decree  and  from  any 
orders  made  in  this  court  to  the  House  of 
Lords.  To  enable  him  to  do  that,  nothing 
is  wanting  but  the  inrolment ;  which  inrol- 
ment,  1  take  the  liberty  of  saying,  I  think 
it  would  be  the  duty  of  the  Lord  Chancellor 
to  warrant,  in  order  that  the  party  may 
appeal  from  the  decree,  whether  it  is  the 
Vice  Chancellor's  decree,  or  that  decree  as 
affirmed  by  the  Lord  Chancellor,  dismissing 
the  petition  of  re-hearing.  That  is  true  of 
that  decree,  and  it  is  equally  true  of  the 
order  to  be  made  now.  Every  order  which 
is  made  on  petition  or  motion,  or  in  any 
other  mode  in  which  this  Court  can  inter- 
fere, is  subject  to  an  appeal  to  the  House 
of  Lords ;  and  therefore  if  this  order  which 
is  now  to  be  made  by  his  Lordship  should 
be  an  order  of  which  Mr.  Dimes  has  reason 
to  complain,  he  has  nothing  to  do  but  to 
procure  the  inrolment  of  the  order,  and 
upon  the  inrolment  he  may  carry  the  ques- 
tions raised  on  these  occasions,  as  well  as 
the  questions  raised  on  the  merits  of  the 
case,  both  of  them  to  the  House  of  Lords, 
and  the  whole  matter  must  come  under  the 
consideration  of  the  House  of  Lords,  in 
which  he  will  have  the  advantage  of  every 
objection  which  can  be  taken  on  the  merita 
of  the  cause  and  every  objection  which  is 
taken  for  want  of  technicality  in  the  pro- 
ceedings.      It   is,    therefore,  the  grossest 
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mistake  to  suppose  that  there  is  no  remedy 
if  it  is  not  given  in  the  way  Mr.  Dimes 
asks.  There  is  not  and  cannot  be  any 
question  about  it.  All  that  passes  here 
and  every  order  that  is  made  here  must  be 
subject,  of  course,  to  appeal ;  and  if  Mr. 
Dimes  is  in  any  way  aggrieved  by  the 
orders  which  are  made,  no  doubt  he  can 
have  redress  in  that  the  highest  tribunal 
the  country  affords,  and  perfectly  free  from 
any  such  objection  as  is  raised  on  the  pre- 
sent occasion. 

One  other  observation  I  wish  to  make  on 
the  course  which  Mr.  Dimes  has  adopted. 
A  decree  which  is  once  re-heard  by  the 
Lord  Chancellor,  a  decree  of  one  of  the 
subordinate  Judges,  usually  finishes  there 
in  the  Court  of  Chancery.  If  it  gets  in- 
rolled  it  proceeds  to  the  House  of  Lords; 
but  it  is  by  no  means  without  example 
that  a  decree  made  on  a  re-hearing  by  the 
Lord  Chancellor  should,  if  the  circum- 
stances of  the  case  require  it,  be  heard  over 
again.  There  are  instances  of  re-hearings 
of  decrees  made  upon  a  re-hearing,  and  if 
the  specialities  of  the  case  require  it  that 
might  be  done,  and  therefore  I  think  it  was 
I  asked  once  or  twice  below,  "  Is  it  the 
case  here,  that  Mr.  Dimes,  being  dissatisfied 
with  the  order  made  on  the  re-hearing, 
wishes,  under  the  special  circumstances 
which  have  come  to  his  knowledge,  and 
which  he  now  represents  to  the  Court,  to 
have  another  re-hearing  without  more  ?" 
No,  he  did  not  wish  that.  His  motion 
was,  not  that  it  might  be  re-heard  by  the 
Lord  Chancellor  with  such  assistance  as 
the  constitution  of  the  Court  would  enable 
him  to  get,  but  that  there  might  be  a  com- 
mission issued  for  the  purpose  of  hearing 
it  before  the  Master  of  the  Rolls  and  the 
Judges  of  the  Court  of  common  law,  which 
I  believe  is  quite  beyond  the  power  and 
authority  of  the  Lord  Chancellor  to  grant. 
But  it  has  never  come  forward  in  that 
simple  form  in  which  it  might  have  been 
brought  forward,  namely,  Mr.  Dimes  being, 
under  the  wrcumstances  which  he  described, 
dissatisfied  with  the  order  made,  was  de- 
sirous that  there  might  be  another  hearing 
granted  to  him  under  the  special  circum- 
stances of  the  case.  It  never  came  forward 
in  that  form.  This  application  to  me  ended 
in  this,  that  it  was  to  be  restored  to  the 


paper  of  the  Lord  Chancellor,  subject,  of 
course,  to  all  the  objections  which  he  had 
raised  against  any  proceeding  whatever  by 
the  Lord  Chancellor. 

Now,  then,  thinking  for  myself  that 
there  is  no  reason — ^being  unable  to  see 
any  reason  —  for  altering  the  opinion  I 
gave :  thinking  that  there  is  no  ground 
for  the  application  to  take  the  bill  off 
the  file,  and  being  fully  persuaded  at  the 
same  time  that  Mr.  Dimes  is  not  in  the 
least  degree  without  redress  if  he  is  suf- 
fering any  grievance,  but  that  the  merits 
of  the  case  as  well  as  the  propriety  or  im- 
propriety of  the  order  now  made  may  both 
be  brought  under  the  consideration  of  the 
House  of  Lords  on  an  appeal  properly 
framed  for  the  purpose  ;  and  thinking  that 
Mr.  Dimes  has  not  applied  even  for  a  re- 
hearing under  circumstances  under  which 
it  could  be  granted — under  all  these  cir- 
cumstances, I  think  I  am  bound  to  give  my 
humble  advice  that  this  motion  be  refused, 
and  refused  with  costs. 

The  Lord  Chancellor. — I  am  much 
indebted  to  the  Master  of  the  Rolls  for  the 
assistance  which  he  has  afforded  me  in 
hearing  this  application.  And  it  is  not 
my  intention  to  enter  at  all  into  the  subject 
that  has  been  discussed  at  so  great  length 
at  the  bar,  or  to  make  any  observations  on 
the  conclusion  to  which  His  Lordship  has 
come.  Having  asked  for  his  assistance, 
because  my  own  jurisdiction  was  disputed, 
or,  at  least,  the  propriety  of  my  entertain- 
ing any  judicial  function  upon  the  subject 
of  this  matter,  I  should  be  undoing  the 
act  which  I  thought  proper  to  adopt  of 
requiring  his  assistance  if  I  should  at  all 
interfere  with,  or  should  hesitate  to  adopt 
the  advice  which  the  Master  of  the  RoUs 
has  tendered  to  me.  Certainly,  I  have, 
however,  the  satisfaction  of  feeling  that  the 
opinion  he  has  expressed  is  precisely  the 
same  as  I  should  myself  have  entertained 
if  I  had  taken  on  mvself  to  have  delivered 
the  judgment  without  his  assistance. 

Having  stated  so  much,  without  at  all 
interfering  with  the  view  which  the  Master 
of  the  Rolls  has  taken  of  the  merits  of  the 
case,  or  entering  into  them,  I  will  only 
state  that  difficulties  may  exist,  and  diffi- 
culties no  doubt  there  arc  arising  from  tlie 
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jurisdiction  I  am  called  on  to  execute : 
having  the  sole  power  of  that  jurisdiction, 
as  the  learned  counsel  properly  assumes, 
in  this  Court,  diflSculties  may  arise  where 
there  is  an  interest.  If  the  Chancellor  is 
a  party y  there  is  no  difficulty :  the  law  has 
provided  for  it :  but  if  there  be  merely  an 
interest^  which  he  having  would  be  anxious 
to  avoid  the  duty  of  adjudicating  between 
the  parties, — ^and,  undoubtedly,  he  would 
always  be  anxious  to  find  other  Judges  to 
take  that  bxirthen  from  him,  where  there 
was  the  slightest  suggestion  by  either  party 
that  his  judgment  would  be  influenced  by 
having  that  interest, — difficulties  enough 
arise  from  the  position  in  which  the  Chan- 
cellor is  placed.  But  I  think  that  would 
be  as  nothing  compared  with  the  remedy 
suggested  by  the  learned  counsel,  namely, 
that  when  the  fact  is  known,  the  Chancellor 
may  have  jurisdiction  if  one  party  asks 
him  to  exercise  it,  but  cannot  have  if  the 
other  party  asks  him  to  exercise  it. 

Now,  I  will  put  the  present  case :  the  cause 
takes  a  certain  course  ;  a  decree  is  made,  or 
an  order  for  an  injunction  is  made.  Sup- 
pose there  is  no  order  for  an  injunction. 
The  cause  goes  on  in  regular  course,  and 
is  heard  by  the  Vice  Chancellor  of  Eng- 
land, we  will  suppose,  as  was  this  case. 
Then,  and  then  only,  I  wiU  suppose,  the 
opposite  party,  Mr.  Dimes,  for  instance, 
discovers  that  the  Lord  Chancellor,  who  at 
that  time  may  have  heard  nothing  what- 
ever of  the  case,  is  a  shareholder  in  the 
company  litigant  with  him.  Why  then, 
according  to  the  argument,  if  Mr.  Dimes 
is  dissatisfied  with  the  decree  of  the  Vice 
Chancellor,  the  cause  is  to  go  on ;  but  if 
the  other  parties  are  dissatisfied  with  the 
decree,  they  have  no  remedy,  unless  Mr. 
Dimes  thinks  proper  to  give  the  jurisdic- 
tion. Now,  that  cannot  possibly  be  the 
state  of  the  law.  It  must  either  be  that 
there  is  no  jurisdiction  at  all,  and  that  the 
whole  matter  is  void  from  the  beginning, 
or  that,  owing  to  the  constitution  of  the 
Court,  the  jurisdiction  can  only  be  exer- 
cised in  the  way  in  which  it  has  been 
exercised,  namely,  by  the  Lord  Chancellor 
assuming  it.  He  cannot  assume  it  for  one 
party,  and  refuse  to  assume  it  for  the  other. 

Now,  in  the  present  case,  however,  I 
have  so  far  satisfaction  that  if  anybody 
may  suppose  that  the  interests  of  Mr.  Dimes 


have  been  prejudiced  by  my  having  shares 
in  tlie  Grand  Junction  Canal,  in  point  of 
fact,  the  position  of  the  right  and  the  posi- 
tion of  the  property  is  not  in  the  slightest 
degree  affected  by  anything  I  have  done. 
This  stands  entirely  on  the  injunction 
granted  by  the  Vice  Chancellor,  which  re- 
mains untouched.  I  did  not  think  upon 
the  merits  it  ought  to  be  touched ;  but  if  I 
had  had  the  pleasure  of  Mr.  Dimes*s  ac-* 
quaintance  before,  I  should  undoubtedly, 
when  the  matter  came  before  me,  have  de- 
clined to  interfere.  Then  the  injunction 
would  have  remained.  Again,  at  the  hear- 
ing, the  cause  came  before  the  Vice  Chan- 
cellor, and  the  decree  was  made.  That 
decree  remains.  All  that  I  have  done  in 
the  cause  at  all  is  to  leave  the  orders  of 
the  Vice  Chancellor  imtouched.  So  that 
if  the  proceedings  are  wrong — if  the  in- 
junction was  wrong  or  the  decree  was 
wrong — it  is  not  wrong  from  any  miscar- 
riage in  point  of  judgment  on  my  part,  but 
it  rests  entirely  upon  the  orders  made  by 
the  Court  below.  With  regard  to  a  decree, 
when  it  is  not  inrolled,  I  do  not  apprehend 
the  Lord  Chancellor  signs  it :  it  is  merely 
drawn  up,  passed  and  entered ;  but  if  it  be 
inrolled,  it  becomes  my  order  in  point  of 
form.  So  as  to  the  injunction  :  on  the 
writ  issuing  it  becomes  my  order  in  point 
of  form ;  but  as  to  any  opinion  on  the 
merits,  or  as  to  any  disadvantage  which 
Mr.  Dimes  may  be  supposed  to  have  sus- 
tained by  the  decision  of  the  cause  or  the 
granting  of  the  injunction,  it  does  not  rest 
on  anything  I  have  done,  but  on  the  orders 
of  the  Vice  Chancellor  alone  ;  and  the  ut- 
most that  Mr.  Dimes  can  complain  of  is, 
that  I  have  not  upon  the  appeal  varied  the 
orders  or  the  decree  which  the  Vice  Chan- 
cellor has  pronounced. 

That  is  all  I  propose  to  say  on  the  mat- 
ter as  it  stands,  except  this  : — That  if  this 
be  the  law,  and  if  that  infirmity  exists  in 
this  Court,  some  parliamentary  enactment 
must  necessarily  take  place,  or  otherwise 
there  will  be  a  total  failure  of  j[ustice  ;  or 
the  Lord  Chancellor,  when  he  accepts  the 
Great  Seal,  must  look  about  him  and  see 
what  interest  he  has  in  any  company  or 
association,  and  he  must  divest  himself  of 
every  possible  interest.  I  do  not  know 
how  he  is  to  do  that,  because  he  may  be  a 
holder  of  stock  in  the  public  funds,  and 
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most  people  who  are  honoured  with  the 
coniidence  of  the  Crown  from  their  circum- 
stances are  likely  to  be  holders  of  stock. 
Suppose  a  question  arises  touching  the 
revenue.  Take  the  Barons  of  the  Court 
of  Exchequer,  who  are  by  the  constitution 
of  the  jurisdiction  to  decide  on  matters  of 
revenue.  Suppose  one  of  the  Barons  of 
the  Court  of  Exchequer  is  a  holder  of  3/. 
per  cents.,  and  a  question  comes  before  them 
touching  the  Consolidated  Fund.  Has 
he  not  precisely  the  same  sort  of  interest 
that  I  have  in  the  Grand  Junction  Canal  ? 
No  doubt  it  is  more  minute  :  more  remote : 
and  it  is  not  likely  that  any  decision  they 
will  come  to  will  affect  his  dividend.  But 
it  is  not  argued  on  the  question  of  quantity 
or  degree  ;  it  is  on  the  abstract  principle, 
that  any  interest  in  the  result  of  the  mat- 
ter to  be  decided  upon  is  to  incapacitate 
the  Judge  and  to  take  away  his  jurisdic- 
tion. Now,  there  is  no  matter  that  can 
affect  the  general  revenue  of  the  country, 
by  which  the  Consolidated  Fund  is  meant, 
which  does  not  to  a  certain  degree,  or  may 
not  to  a  certain  degree,  affect  tJbat  fund  out 
of  which  the  dividends  are  to  be  paid.  It 
is  an  extreme  case,  I  admit ;  but  questions 
of  principle  are  sometimes  tried  by  extreme 
cases.  However,  I  give  no  opinion  upon 
that.  Fortunately  for  me,  it  has  been 
under  the  consideration  of  the  Master  of 
the  Rolls;  and  the  Bar  have  heard  the 
opinion  he  has  expressed. 


V 

March 


.C.     > 

,   -^    >       TURNER  V.  TURNER. 

Injunction — Petition. 


A  suit  having  been  instituted  for  the  pur^ 
pose  of  establishing  the  trusts  of  a  wiU,  a 
decree  was  made  in  favour  of  the  plaintiffs, 
after  which  certain  persons,  claiming  an 
interest  adverse  to  the  plaintiffs,  commenced 
an  action  of  ejectment  against  them  for  the 
purpose  of  disputing  the  will: — Held,  that 
an  injunction  might  be  granted  upon  petition 
to  restrain  such  action,  although  no  injunc^ 
tion  was  prayed  in  the  suit. 

This  was  a  petition  which  stated  that 
a  testator,  named  William  Turner,  had 
devised  the  greater  portion  of  his  estates 


to  his  grandchildren  for  life,  with  remainder 
to  their  children  in  tail,  and  by  his  will 
had  excluded  his  only  daughter  and  heiress- 
at-law  from  any  further  benefit  than  the 
receipt  of  an  annuity  of  500/.  ;  that  the 
testator's  daughter,  who  had  married  a 
gentleman  named  W.  S.  M.  Turner,  had 
entered  a  caveat  against  the  proof  of  the 
will,  but  that  the  same  was  duly  proved ; 
that  subsequently  a  suit  was  instituted  in 
this  Court  for  the  purpose  of  establisliing 
the  trusts  of  the  will,  and  a  decree  was 
made  in  favour  of  the  petitioners  ;  that 
notwithstanding  such  decree  Mr.  and  Mrs* 
Turner  had  commenced  an  action  of  eject- 
ment to  recover  a  portion  of  the  testator's 
estate  for  the  purpose  of  disputing  the 
validity  of  the  testator's  will.  Under 
these  circumstances,  this  petition  was  now 
presented,  praying  that  the  said  W.  S.  M. 
Turner  and  Mary  Anne  his  wife  might  be 
restrained  by  injunction  from  prosecuting 
the  said  action  of  ejectment;  and  that  they 
might  be  restrained  from  commencing  any 
other  action  of  ejectment  for  the  recovery 
of  any  of  the  property  devised  to  the  peti- 
tioners by  the  will  of  the  testator. 

Mr.  Stuart,  Mr,  Fish,  and  Mr.  Hardy 
appeared  in  support  of  the  petition. 

Mr,  Bethell  and  Mr.  HaUett  opposed 
the  petition,  on  the  ground  that  an  injunc- 
tion could  not  be  granted  upon  petition 
when  the  suit  in  which  the  petition  was 
presented  did  not  ask  for  the  injunction  ; 
they  cited  Lowe  v.  JoUiffe{l), 

Mr,  Rolt,  Mr,  Cooper  and  Mr.  Wright 
appeared  for  other  parties. 

The  Vice  Chancellor. — It  appears  to 
me  that  what  is  asked  by  this  petition  ii 
substantially  right,  since  the  decree  made 
in  the  cause  has  established  the  wfll.  And 
as  to  whether  the  injunction  which  is 
prayed  can  be  granted  on  petition,  I  think 
it  is  quite  right  for  parties  to  come  to  the 
Court  by  petition  for  the  purpose  of  obtain-^ 
ing  an  injunction  to  stay  proceedings  that 
are  directly  contrary  to  the  decree.  The 
order  must,  therefore,  be  made  according 
to  the  prayer  of  the  petition. 


(1)  1  Dickens  388. 
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//it    re    THE     ST.     GEORGE 

LoKM  Com,  J  steam  packet  com- 
July  4,  11,  15.  j      PANY.     Ex  parte  hen- 

\       NESSY. 

Company — Winding-up  Act — Contribu- 
tory —  Defective  Transfer  of  Shares  — 
Waiver. 

In  1841  H,  a  proprietor  of  several  shares 
in  a  joint-stock  company,  transferred  sixteen 
of  such  shares  to  B,  The  purchase  was 
negotiated  by  C,  who  paid  the  purchase- 
money.  B.  neither  executed  nor  acceded 
to  the  transfer,  but  repudiated  the  trans- 
action. The  company,  in  ignorance  of  this 
repudiation,  entered  the  transfer  in  their 
books,  and  thenceforth  sent  all  notices  of 
calls  in  respect  of  these  shares  to  B,  at  the 
residence  of  C.  H.  died  in  1846,  leaving 
D.  his  executor.  In  1 849  the  company  was 
the  subject  of  the  Winding-up  Act : — Held, 
that  the  mode  of  transfer  prescribed  by  the 
deed  of  settlement  of  the  company  not  having 
been  carried  out  by  the  want  of  the  execution 
by  the  transferee,  H.'s  liability  as  a  share- 
holder continued,  and  his  executor  was  pro- 
perly placed  upon  the  list  of  contributories 
in  respect  of  these  shares. 

Where  the  mode  prescribed  by  the  deed  of 
settlement  for  the  transfer  of  shares  has  not 
been  carried  out,  no  subsequent  recognition  of 
the  title  of  the  transferee  by  the  directors 
will  operate  by  way  of  waiver,  as  against  the 
company,  so  as  to  release  the  transferor 
Jrom  his  li(U)ilities  in  respect  of  the  shares. 

In  and  prior  to  the  year  1841  Michael 
Hennessy  was  a  shareholder  in  the  St. 
George's  Steam  Packet  Company,  and  was 
the  proprietor  of  one  100/.  share  and  of 
seyeral  251.  shares.  In  October  1841 
Thomas  Richard  Needham,  wishing  to 
benefit  his  son,  Richard  Needham,  who 
was  an  engineer  and  whose  business  made 
it  necessary  for  him  often  to  cross  to  and 
from  England  and  Ireland,  purchased  of 
Michael  Hennessy,  through  the  medium 
of  a  broker  at  Cork,  sixteen  251.  shares. 
The  purchase  was  made  in  the  name  of 
his  son,  and  the  purchase-money,  190/., 
was  paid  by  T.  R.  Needham,  the  father, 
through  his  agent.  Michael  Hennessy 
shortly  afterwards  executed  a  transfer  of 
the  sixteen  shares  at  the  ofRce  of  the  com- 
pany at  Cork  ;  but  the  transfer  was  never 
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executed  or  accepted  by  Richard  Need- 
ham. On  the  contrary,  it  appeared  that 
as  soon  as  he  heard  of  the  purchase  he 
repudiated  it.  The  execution  of  the  trans- 
fer was  entered  in  the  company's  books, 
and  notices  of  calls  upon  these  sixteen 
shares  were  thenceforward  sent  to  Richard 
Needham  at  the  residence  of  his  father, 
near  Dublin,  and  notices  of  calls  were 
thenceforward  sent  to  Michael  Hennessy 
in  respect  only  of  the  remaining  shares 
belonging  to  him.  In  May  1846,  Michael 
Hennessy  died,  and  J.  C.  Hennessy,  his 
son,  was  his  personal  representative.  It 
appeared  that  in  1843  the  company  had 
become  insolvent  and  ceased  to  transact 
business  ;  and  in  1849  it  became  the  sub- 
ject of  an  order  under  the  Winding-up 
Act.  No  demand  was  made  by  the  com- 
pany upon  either  Hennessy  the  father,  or 
Hennessy  the  son,  in  respect  of  these 
sixteen  shares,  from  1841,  the  date  of  the 
alleged  transfer,  until  the  12th  of  October 
1849,  when  a  notice  was  served  upon  Hen- 
nessy the  son,  as  executor  of  Hennessy 
the  father,  calling  upon  him  to  shew  cause 
why  his  name  should  not  be  put  on  the  list 
of  contributories  to  the  company  in  respect 
of  these  sixteen  shares.  The  question 
raised  was,  whether  Michael  Hennessy  in 
1841  had  so  transferred  these  shares  as  to 
have  divested  himself  of  all  liability  in 
respect  of  them.  The  company  was  car- 
ried on  under  a  deed  of  settlement,  and 
the  clauses  of  that  deed  bearing  upon  the 
question  are  the  following. — 

Clause  17. — That  it  shall  be  lawful  for 
the  proprietors  in  the  said  company,  or 
their  legal  representatives,  whether  by 
marriage,  or  as  executors  or  administra- 
tors or  legatees,  to  sell  and  transfer  to  any 
person  or  persons  whomsoever  all  or  any 
of  the  shares  of  such  proprietor  in  the 
property  and  funds  of  the  company  ;  and 
whenever  such  sale  and  transfer  shall  be 
made,  a  return  or  account  thereof  shall  be 
made  to  the  clerk  or  the  agent  for  the 
time  being  of  the  said  company,  and  shall 
from  time  to  time  be  registered  in  the 
books  of  the  said  company,  on  payment  of 
the  fee  of  2s.  6d.  on  each  share  so  trans- 
ferred, and  the  person  or  persons  to  whom 
such  transfer  shall  be  made  shall  be  and 
stand  in  all  respects  and  to  all  intents  and 
purposes  in  the  place  and  stead  of  the  p^r- 
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son  or  persons  making  such  transfer,  and 
shall  be  liable  to  be  sued,  in  an  action  of 
covenant  or  otherwise,  for  any  breach  of 
the  rules  and  regulations  of  the  said  com- 
pany, as  fully  and  effectually  to  all  intents 
and  purposes  as  if  such  person  or  persons 
to  whom  such  transfer  or  transfers  shall 
have  been  made  had  been  a  proprietor  or 
proprietors  at  the  date  of  these  presents  ; 
and  the  form  of  transfer  of  such  share  or 
shares  may  be  in  the  following  words  or 
to  the  like  effect,  varying  the  names  and 
descriptions  of  the  contracting  parties  as 
the  case  may  require. — 

•*I  of  ,  in  consideration 

of  paid  to  me  by  of 

in  the  county  of  ,  do  hereby  bargain, 

sell,  assign  and  transfer  to  the  said 
shares  of  /.  each  numbered  as  per 

margin,  of  and  in  the  capital  stock  of  the 
company  called  the  St.  George  Steam 
Packet  Company,  to  hold  imto  the  said 
,  his  heirs,  executors,  administra- 
tors and  assigns,  subject  to  the  same  con- 
ditions as  I  held  the  same  immediately 
before  the  execution  hereof.  And  1,  the 
said  ,  do  hereby  agree  to  accept 

and  take  the  said  shares  subject  to  the 
same  conditions.  To  witness  our  hands 
this         day  of  ,  184  . 

"  Witness.  "  (Signed.)" 

Clause  18. — An4  every  deed  or  trans- 
fer (being  executed  by  the  seller  or  sellers 
and  the  purchaser  or  purchasers  of  such 
share  or  shares)  shall  be  delivered  to  and 
kept  by  the  clerk  of  the  said  company, 
who  shall  enter  in  a  proper  book  or  books 
to  be  kept  for  that  purpose  a  memorial  of 
such  transfer  and  sale,  and  indorse  the 
entry  of  such  memorial  on  the  said  deed  of 
sale  or  transfer,  for  which  no  more  than 
la,  is  to  be  paid  ;  and  on  request  a  certi- 
ficate of  each  share  shall  be  delivered  by 
him  to  the  purchaser  or  purchasers  for  his, 
her,  or  their  security,  and  for  which  cer- 
tificate no  more  than  Is,  6d.  shall  be  paid; 
and  imtil  such  memorial  shall  have  been 
made  and  entered  as  above  directed,  such 
purchaser  or  purchasers  shall  have  no  part 
or  share  in  the  profits  of  the  said  company, 
nor  any  interest  for  such  share  or  shares 
paid  to  him,  her,  or  them,  nor  any  vote  or 
votes  in  respect  thereof  as  a  proprietor  or 
proprietors  of  the  company. 

Clause   21.  —  That  any    person    who 


being  a  purchaser  of  any  shares  in  the 
capital  of  the  company  shall  take  a  transfer 
or  assignment  of  such  shares,  and  shall  not 
previously  to  such  purchase  have  executed 
or  otherwise  acceded  to  these  presents,  or 
shall  not,  at  the  time  of  the  said  shares 
vesting  in  him  in  such  capacity  by  the 
means  aforesaid,  be  a  recognized  proprietor 
in  the  company  in  respect  of  any  other 
shares  in  the  capital,  shsdl,  as  to  all  duties, 
obligations,  claims  and  demands  upon  or 
against  him  in  respect  of  such  shares,  be 
considered  as  a  proprietor  in  the  company 
from  the  time  of  the  shares  being  so  pur- 
chased by  or  becoming  so  vested  in  him 
as  aforesaid,  but  as  to  all  profits,  rights, 
privileges,  benefits  and  advantages  to  arise 
from  the  said  shares,  no  such  person  shall 
be  considered  a  proprietor  in  respect  of  the 
same  until  he  shall  have  executed  or  other- 
wise have  acceded  to  these  presents. 

Clause  51. — That  the  person  by  whom 
or  in  whose  name  the  shares  shall  be  held 
or  stand,  shall,  to  all  intents  and  purposes 
whatsoever,  be  deemed  at  law  and  in  equity 
the  absolute,  sole  and  beneficial  owner 
and  holder  of  such  shares,  and  shall,  as 
such,  be  the  only  person  known  to  or 
recognized  by  the  said  company  in  all 
votes,  transfers,  notices,  payments,  re- 
ceipts and  other  matters  relative  to  the 
same  shares,  and  the  company  shall  in  no 
case  be  bound  to  notice  or  affected  with 
express  notice  of  any  proof. 

Under  these  circumstances,  the  Master. 
excluded  J.  C.  Hennessy's  name  from 
the  list ;  but,  upon  the  application  of  the 
official  manager,  Knight  Bruce,  V.C.  re- 
ferred it  back  to  the  Master  to  review  his 
report. 

Mr.  Hennessy  now  moved,  by  way  of 
appeal,  to  discharge  that  order  of  the 
Vice  Chancellor. 

Mr.  Matins  and  Mr,  Surrage,  in  support 
of  the  motion. — The  clause  of  the  deed  re- 
quiring execution  by  the  transferee  is  a 
provision  for  the  protection  of  the  com- 
pany, and  they  may  waive  the  observance 
of  it ;  they  have  waived  it  by  accepting 
the  transfer,  entering  it  in  their  books^  and 
thenceforth  treating  Richard  Needham  as 
the  owner. 

[RoLFE,  B. — If  the  deed  points  out  a 
particular  mode  of  transfer,  can  a  valid, 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


855 


transfer  be  made  in  any  other  way  ?  His 
Lordship  referred  to  a  late  case  in  the 
Exchequer,  In  re  the  Shields  and  Sunder- 
land JoinUstack  Company,  Shortridge's 
ease  (1),  where  the  transferee's  name  was 
entered  in  the  company's  books,  but  the 
transfer  was  not  executed  by  him,  and  the 
transferor's  liability  was  held  to  have 
continued.] 

Foster  v.  the  Governor  and  Company  of 
the  Bank  of  England  (2) y  Taylor  v.  Hughes 
(8),  Bumes  v.  Pennell  (4).  No  creditor  of 
the  company  could  have  sued  Hennessy, 
nor  could  he  have  participated  in  the 
profits,  as  his  name  did  not  appear  in  the 
books  of  the  company. 

Mr,  Bacon  and  Mr,  J.  V.  Prior,  for  the 
respondent. — Hennessy,  the  testator,  pur- 
chased these  shares  fox  his  son ;  and  the 
transaction  amoimted  to  no  more  than  this, 
that  he  engaged  his  son  should  take  them, 
or  that  he  should  forfeit  his  purchase- 
money.  Hennessy  would  remain  liable  to 
the  company  until  he  had  procured  another 
person  to  stand  in  his  place.  It  was  the 
duty  of  the  transferor  to  have  procured 
execution  by  the  transferee.  The  directors 
could  not  waive  this,  to  the  damage  of  the 
body  of  the  shareholders,  as  it  would  have 
been  tantamount  to  a  diminution  of  the 
number  of  shares, — a  thing  not  within  their 
authority.  The  cases  of  Bumes  v.  Pennell, 
Taylor  v.  Hughes  and  Foster  v.  the  Bank 
of  England,  have  no  application  to  the  pre- 
sent case ;  for  parties  may  waive  rights  as 
between  themselves,  but  not  as  against 
the  company — In  re  The  Vale  of  Neath 
Srewery  Company,  ex  parte  Morgan  (5). 

Mr,  Malins  replied. 

July  15. — RoLPE,  B.,  Lord  Commis- 
sioner, delivered  the  judgment  of  the  Court, 
Rafter  stating  the  facts  of  the  case). — Under 
these  circumstances,  it  is  plain  that  nothing 
liad  been  done  by  Richaid  Needham  which 
could  make  him  liable  as  a  contributory. 
It  was,  however,  argued,  that  though  Rich- 
ard Needham,  the  proposed  transferee, 
might  not  be  liable,  still  the  company  had 
precluded  itself  from  treating  Michael  Hen- 

(1)  Not  reported. 

(2)  15  Law  J.  Rep.  (m.b.)  aB.  212. 


(8)  2  Jo.  &  Lat  24 

(4)  2  H.  L.  Cas.  497. 

(5)  1  Hall  &  Twells,  320  ;  s.c.  18  Law  J.  Rep. 


nessy  as  still  being  one  of  its  members. 
But  this  is  not  so.  Michael  Hennessy,  in 
order  to  relieve  himself  from  liability,  was 
bound  to  procure  a  transferee,  who  should 
put  himself  in  his  place ;  the  only  transfer 
ever  attempted  to  be  made  was  to  Richard 
Needham,  the  son,  who,  it  is  admitted, 
never  in  any  manner  accepted  it.  The 
mode  of  transfer  required  by  the  deed  of 
settlement  is,  as  we  have  already  seen,  a 
transfer  to  be  executed  by  the  transferee 
in  order  to  signify  his  consent,  and  so  to 
make  himself  liable  as  a  purchaser.  Till 
that  had  been  done,  the  seller  continues 
liable  to  the  company  as  one  of  its  mem- 
bers. 

It  was  said  that  there  was  laches  in  the 
company  in  not  getting  the  transferee  to 
signify  his  acceptance  or  rejection.  But 
this  is  not  so.  What  could  the  company 
do  more  than  they  did  ?  There  was  the 
transfer  executed  by  the  seller  waiting  to 
be  executed  by  the  purchaser,  if  he  had . 
chosen  to  present  himself.  But  he  never 
did  so. 

It  was  argued  that  this  was  really  a 
purchase  by  the  father,  and  some  facts 
were  relied  on  in  the  evidence  tending  to 
shew  that  the  company  considered  and 
treated  the  father  as  the  purchaser.  This, 
we  think,  is  not  at  all  made  out ;  but,  even 
if  it  were,  it  would  not  vary  the  case,  for  it 
is  abundantly  clear  that  the  transfer  in  the 
books  was  to  the  son  and  not  to  the  father, 
and  the  evidence  clearly  shews  that  the 
father  never  accepted  or  intended  to  accept 
any  of  the  shares  in  question.  Whether 
as  between  Hennessy  and  Needham  the 
father,  the  latter  might  be  compelled  to 
accept  the  shares,  is  a  question  not  now 
before  us. 

The  Vice  Chancellor  Knight  Bruce  was 
of  opinion,  that  Michael  Hennessy  as  a 
shareholder  was  liable  up  to  the  2l8t  of 
October  1841  ;  that  having  never  made 
a  valid  transfer,  he  continued  liable  after 
that  date  up  to  the  day  of  his  death,  and 
so  that  the  name  of  J.  C.  Hennessy,  his 
executor,  was  properly  placed  on  the  list 
of  contributories.  In  that  opinion  we 
entirely  concur;  and  this  motion  must, 
therefore,  be  refused,  with  costs. 


(n.s.)  Chanc  265. 
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Railway — Abandonment  of  part — Appli' 
cation  of  Capital — Demurrer — Pleading, 

Three  several  acts  of  parliament  were 
passed ;  the  first  for  making  a  railway  from 
Shrewsbury  to  Stafford^  S^c, ;  the  second 
from  Newtown  to  Crewe,  S^c. ;  and  the  third 
from  Chester  to  Wolverlmmpton ;  and  the 
name  under  which  they  were  severally  in^ 
corporated  was  **  The  Shropshire  Union 
Railways  and  Canal  Company."  Each  act 
authorized  the  raising  of  a  separate  sum 
of  money.  The  first  declared  it  to  he  genC" 
ral  capital,  and  the  two  others  to  be  part  of 
the  general  capital.  Another  act  of  par^ 
liament  was  afterwards  passed,  which  em- 
powered the  London  and  North-  fVestemRail- 
way  Company  to  take  a  lease  of  the  railway 
to  be  made  under  the  first  three  acts,  upon 
its  completion,  and  it  declared  that  they  were 
and  ever  had  been  one  and  the  same  com- 
pany, and  not  three  separate  companies.  The 
directors  proceeded  to  make  the  railway 
from  Shrewsbury  to  Stafford,  but  subse- 
quently they  intimated  an  intention  to  apply 
to  parliament  for  leave  to  abandon  the  rest; 
but  they  proceeded  to  make  calls  generally, 
upon  which  a  bill  was  filed  by  an  individual 
shareholder,  praying  that  the  company  might 
be  restrained  from  employing  the  funds,  ex- 
cept for  the  purpose  of  constructing  the  whole 
line,  and  from  making  calls  or  enforcing  pay- 
ment by  action,  or  declaring  the  shares  to 
be  forfeited : — Held,  upon  a  demurrer,  by  the 
directors,  for  want  of  equity  and  for  want  of 
parties,  that  the  power  to  raise  money  for  the 
general  purposes  of  the  undertaking,  and  for 
other  purposes  connected  therewith,  was 
not  sufficient  to  enable  the  company  to  apply 
the  funds  at  large. 

Held,  also,  that  an  allegation  that  the 
company  had  abandoned  a  part  of  the  line, 
and  that  it  would  be  illegal  to  apply  the 
funds  to  complete  the  part  not  abandoned, 
was  insufficient,  there  being  no  allegation  of 
any  intention  to  apply  the  funds  to  complete 
the  part  not  abandoned,  though  it  might  have 
been  properly  introduced. 

The   demurrer  was  allowed,  and   leave 
was  given  to  amend. 

This  bill  was  filed  by  Thomas  Hodgson, 
one  of  the  holders  of  new  201.  shares  in 


the  Shropshire  Union  Railways  and  Canal 
Company,  on  behalf  of  himself  and  all  other 
holders  of  20/.  shares  in  the  company, 
except  such  of  the  shareholders  named  at 
defendants,  and  such  of  the  shareholders  as 
were  represented  by  them,  against  Edward 
James  Earl  of  Powis,  Sir  Francis  Holyoake 
Goodricke,  Bart.,  Richard  Barrow,  Joseph 
Grout,  Thomas  Groves,  George  Harper, 
George  Holyoake,  George  Lock,  Henry 
Newbery,  John  Meeson  Parsons,  Greorge 
Stanton,  Henry  Tootal,  Joshua  Procter 
Westhead,  and  the  Shropshire  Union  Rail- 
ways and  Canal  Company,  and  it  prayed  that 
it  might  be  declared  that  it  was  not  within 
the  powers  of  the  Shropshire  Union  Rail- 
ways and  Canal  Company,  or  the  directors 
thereof,  to  apply  any  of  the  monies  which 
were  authorized  to  be  raised  under  the 
powers  and  provisions  of  the  Shropshire 
Union  Railways  and  Canal  (Shrewsbnry 
and  Stafford  Railway)  Act,  1846,  Shrop- 
shire Union  Railways  and  Canal  (Newtown 
and  Crewe,  with  branches)  Act,  1846,  and 
Shropshire  Union  Railways  and  Canal 
(Chester  and  Wolverhampton  line)  Act, 
1 846,  or  any  of  them,  for  the  purpose  only  of 
constructing  the  railway  from  Shrewsbury 
to  Stafford,  and  the  works  authorized  to 
be  constructed  under  the  provisions  of  the 
Shropshire  Union  Railways  and  Canal 
(Shrewsbury  and  Stafford  Railway)  Act, 
1846.  And  that  the  said  Shropshire 
Union  Railways  and  Canal  Company  and 
the  said  Edward  James  Earl  of  Powis,  and 
the  several  other  parties  as  directors  of  the 
company,  might  respectively  be  restrained 
from  applying  any  monies,  which  had 
been  paid  by  the  holders  of  the  20/.  shares, 
except  for  the  purpose  and  with  a  view 
to  the  construction  of  the  whole  of  the 
railway  and  works  authorized  to  be  con- 
structed under  the  powers  and  provi- 
sions of  the  Shropshire  Union  Railways 
and  Canal  (Shrewsbury  and  Stafford  Rail- 
way) Act,  1846,  the  Shropshire  Union 
Railways  and  Canal  (Newtown  to  Crewe, 
with  branches)  Act,  1846,  and  Shropshire 
Union  Railways  and  Canal  (Chester  and 
Wolverhampton  line)  Act,  1846,  and  that 
the  said  company,  and  the  directors  there- 
of, might  also  be  restrained  from  making 
any  further  or  other  calls  upon  the  new 
20/.  shares  in  the  said  company,  except 
for  the  aforesaid  purposes,  and  horn  en- 
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forcing  the  payment  thereof  or  of  any  calls 
which  had  heen  made  upon  such  new  20/. 
shares,  under  the  provisions  of  the  acts 
relating  to  the  said  companies,  or  any  of 
them,  hy  any  action  or  other  proceedings 
at  law,  against  the  plaintiff  or  any  other 
holders  of  new  20/.  shares  in  the  company, 
or  from  declaring  any  of  such  shares  to  he 
forfeited  for  non-payment  of  such  calls,  and 
that  the  company  might  also  be  restrained 
from  taking  any  further  proceedings  in  an 
action  whidi  they  had  brought  against  the 
plaintiff,  and  from  taking  any  other  pro- 
ceedings at  law  against  the  plaintiff  for  the 
purpose  of  enforcing  the  payment  of  a  call 
of  1/.  ISs,  per  share. 

The  bill  stated  that  an  act,  9  &  10  Vict, 
c.  cccxxiii.,  was  passed  for  making  a 
railway  from  Shrewsbury  to  Stafford,  with 
a  branch  to  Stone,  and  for  other  purposes, 
and  was  called  '*The  Shropshire  Union 
Hallways  and  Canal  (Shrewsbury  and  Staf- 
ford Railway)  Act,  1846."  That  it  recited 
an  act  to  amend  and  enlarge  the  powers  and 
provisions  of  the  several  acts  relating  to 
the  EUesmere  and  Chester  Canal  Naviga- 
tion, 7  &  8  Geo.  4.  c.  cii. ;  an  act  to  enable 
the  united  company  of  proprietors  of  the 
EUesmere  and  Chester  Canal  to  make  a  re- 
servoir, and  to  establish  vessels  for  the  con- 
veyance of  goods  from  EUesmere  port  across 
the  river  Mersey,  and  also  to  amend  and 
enlarge  the  powers  of  the  act  relating  to 
the  said  canal,  11  Geo.  4.  &  1  WUl.  4. 
c.  li. ;  an  act  to  amend  and  enlarge  the 
powers  of  the  several  acts  relating  to  the 
EUesmere  and  Chester  Canal,  7  WiU.  4.  & 
1  Vict.  c.  Ixxx. ;  an  act  to  alter,  amend 
and  enlarge  the  powers  and  provisions  of 
the  several  acts  relating  to  the  EUesmere 
and  Chester  Canal  Navigation,  5  &  6  Vict, 
c.  xxxiii. ;  and  also  an  act  for  uniting  the 
Birmingham  and  Liverpool  Junction  Canal 
Navigation  Company  with  the  EUesmere 
and  Chester  Canal  Company,  8  &  9  Vict. 
c.  ii.  It  also  recited  that  the  making  of 
a  railway  from  Shrewsbury  to  or  near  to 
the  Stafford  Station  of  the  Grand  Junction 
Railway,  with  a  branch  from  such  intended 
railway  in  the  parish  of  Holy  Cross  and 
St.  Giles,  in  the  borough  of  Shrewsbury, 
to  the  Abbey  Foregate,  in  the  same  bo- 
rough, and  another  branch  from  such  in- 
tended raUway  in  the  township  of  Plardi- 
wick,  in  the  parish  of  Gnosall,  to  the  parish 


of  Stone,  in  the  county  of  Stafford ;  and 
another  branch,  diverging  from  such  last- 
mentioned  intended  branch  in  the  township 
and  parish  of  Chebsey  to  the  Grand  Junc- 
tion RaUway,  in  the  township  of  ShaUow* 
ford,  in  the  same  parish,  would  be  of  great 
public  advantage ;  and  that  the  company 
of  proprietors  of  the  EUesmere  and  Chester 
Canal  were  willing,  with  the  assistance  of 
certain  persons  and  corporations  therein 
mentioned  or  referred  to,  to  make  such 
branches  if  authorized  by  parliament  to 
do  so : — It  was  enacted  that  aU  the  pro- 
visions of  the  Railways  Clauses  Consoli- 
dation  Act,  1845,  8  Vict.  c.  20,  the  Lands 
Clauses  Consolidation  Act,  1845,  8  Vict, 
c.  18,  and  aU  tne  clauses  and  provisions 
of  the  Companies  Clauses  ConsoUdation 
Act,  1845,  8  Vict.  c.  16,  with  respect 
to  the  appointment  and  relation  of  direc- 
tors, the  powers  of  the  directors  and  the 
powers  of  the  company  to  be  exercised  only 
in  general  meetings,  and  the  proceedings 
and  liabUities  of  directors  ;  the  distribution 
of  the  capital  of  the  company  into  shares ; 
the  transfer  or  transmission  of  shares ;  the 
payment  of  subscriptions,  and  the  means 
of  enforcing  the  payment  of  calls  ;  the 
forfeiture  of  shares  for  non-payment  of 
calls  ;  the  remedies  of  creditors  of  the  com- 
pany against  the  shareholders ;  the  borrow- 
ing of  money  by  the  company  on  mortgage 
or  bond,  and  the  conversion  of  the  bor- 
rowed money  into  capital  should,  so  &r  as 
they  were  applicable,  and  not  modified  by 
the  now  stating  act,  or  inconsistent  wiUi 
the  provisions  thereof,  be  incorporated  with 
the  now  stating  act,  and  all  the  provisions 
in  the  said  recited  act  relating  to  the  EUes- 
mere and  Chester  Canal,  which  should  be 
inconsistent  with  any  of  the  clauses  and 
provisions  of  the  said  Companies  Clauses 
Consolidation  Act  as  incorporated  with  the 
now  stating  act,  should  be  and  were  there- 
by repealed. 

The  bUl  then  stated  that  the  company 
was  incorporated  under  the  name  of  the 
Shropshire  Union  Railways  and  Canal  Com- 
pany, for  the  purpose  of  constructing  the 
line  of  railway  from  Shrewsbury  to  Stafford, 
with  branches  for  the  same.  That  the 
Shrewsbury  Canal  Navigation,  which  was 
made  by  a  company  incorporated  by  the 
33  Geo.  3.  c.  xci.  under  the  name  of 
"  The    Company    of   Proprietors    of   the 
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Shrewsbury  Canal  Navigation,"  was  vested 
in  perpetuity  in  the  Shropshire  Union  Rail- 
ways and  Canal  Company.  That  the 
Shropshire  Union  Railways  and  Canal 
Company  were  empowered  to  raise,  by  the 
creation  of  new  shares  for  the  purposes 
of  the  act,  800,000Z.  in  addition  to  any 
monies  they  were  then  authorized  to  raise, 
upon  such  terms,  and  in  such  manner  as 
might  be  agreed  upon  at  any  general  meet- 
ing of  the  company  especially  convened, 
which  shares  were  to  be  divided  into  shares 
of  the  nominal  value  of  201.  each,  and  were 
to  be  considered  part  of  the  general  capital 
of  the  company.  That  the  company  was 
authorized  to  borrow  266,6661.  on  mort- 
gage. That  section  52.  provided  that  the 
monies  to  be  raised  by  the  creation  of  such 
shares  of  20/.,  and  by  mortgage,  should  be 
appropriated  and  applied  as  a  general  fund 
for  the  construction  of  the  railway  and 
works  thereby  authorized,  **and  for  the 
purposes  connected  therewith." 

The  bill  also  stated  that  another  act, 
9  &  10  Vict.  c.  cccxxiv.,  was  passed,  "for 
making  a  railway  from  Newtown  in  the 
county  of  Montgomery  to  Crewe  in  the 
county  of  Chester,  with  branches ;  and 
for  other  purposes  connected  therewith," 
called  "  The  Shropshire  Union  Railways 
and  Canal  (Newtown  to  Crewe,  with 
branches)  Act,  1846."  It  recited  all 
the  acts  recited  in  the  lastly-stated  act, 
and  also  another  act  of  parliament,  inti- 
tuled, "An  act  to  enable  the  united 
company  of  proprietors  of  the  Ellesmere 
and  Chester  Canal  to  raise  a  further  sum 
of  money,"  9  &  10  Vict.  c.  v.  It  incor- 
porated the  subscribers  under  the  name  of 
'*  The  Shropshire  Union  Railways  and 
Canal  Company,"  for  the  purpose  of  con- 
structing a  railway  from  Newtown  to  Crewe, 
with  branches  therefrom  to  Ellesmere,  Wem, 
Whitchurch  and  Crewe.  That  by  this  act 
(sect.  6.)  the  company  was  empowered  to 
raise,  by  the  creation  of  new  shares,  for 
the  purposes  of  this  act,  1,500,000/.  in 
addition  to  any  monies  they  were  then 
authorized  to  raise,  upon  such  terms  as 
might  be  agreed  upon  at  any  general 
meeting  of  the  company  especially  con- 
vened, such  new  shares  to  be  divided  into 
shares  of  the  nominal  value  of  20/.  each, 
and  to  be  considered  part  of  the  general 
capital  of  the  company.     That  many  of 


the  provisions  of  the  lastly-stated  act  were 
similar  to  the  now  stating  act,  but  by 
sect.  64.  of  this  act  it  was  provided,  that 
all  the  provisions  in  this  act  which  were 
identical  with  the  provisions  contained  in 
either  the  lastly  hereinbefore  stated  act  or 
the  act  next  hereinafter  stated  should  be 
and  the  same  were  thereby  repealed. 

The  bill  then  stated  that  another  act, 
9  &  10  Vict.  c.  cccxxii.,  was  passed,  "  for 
making  a  railway  from  the  Chester  and 
Crewe  branch  of  the  Chrand  Junction  Rail- 
way at  Calveley  to  Wolverhampton  ;  and 
for  other  purposes  connected  therewith," 
called  "The  Shropshire  Union  Railways 
and  Canal  (Chester  and  Wolverhampton 
line)  Act,  1846,"  and  after  reciting 
the  several  acts  relating  to  the  Elles- 
mere and  Chester  Canal  Navigation  Com- 
pany, and  also  reciting  the  hereinbefore 
mentioned  act,  for  enabling  the  said  com- 
pany to  raise  a  further  sum  of  money, 
it  incorporated  the  company  under  the 
name  of  "  The  Shropshire  Union  Rail- 
ways and  Canal  Company,"  for  the  pur- 
pose of  constructing  a  railway  from  the 
Chester  and  Crewe  branch  of  the  Grand 
Junction  Railway,  in  the  township  of  Cal- 
veley, in  the  county  of  Chester,  to  Wolver- 
hampton, in  the  county  of  Stafford.  That 
the  company  (sect.  67.)  was  authorized  to 
raise,  by  the  creation  of  new  shares,  for 
the  purposes  of  the  now  stating  act,  the 
sum  of  1,000,000/.  in  addition  to  any 
monies  they  were  then  authorized  to  raise, 
which  shares  were  to  be  divided  into  shares 
of  the  nominal  value  of  20/.,  and  were  to 
be  considered  part  of  the  general  capital 
of  the  company.  That  (sect.  69.)  when 
the  whole  of  the  capital  in  shares,  by  the 
now  stating  act  and  all  other  acts  relating 
to  the  said  company  authorized  to  be  raised, 
should  have  been  subscribed,  and  one-half 
thereof  should  have  been  paid  up,  the  said 
company  were  empowered  to  borrow  on 
mortgage,  not  exceeding  one-third  of  the 
capital  of  the  company  for  the  time  being, 
and  to  secure  the  payment,  with  interest, 
upon  the  several  canals  and  railways  com- 
prised in  the  undertaking  of  the  said  com- 
pany, including  the  railways  thereby  autho- 
rized. That  before  the  passing  of  the  seve- 
ral acts  which  received  the  royal  assent  on 
the  3rd  of  August  1846,  the  Shropshire 
Union  Railways  and  Canal  Company  began 
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to  raise  the  several  sums  of  800,000/., 
1,500,000/.  and  1,000,000/.,  and  for  that 
purpose  the  directors  issued  165,000 
shares,  of  the  nominal  value  of  20/.  each, 
for  which,  upon  payment  of  2/.  2s,  per 
share,  they  issued  scrip  certificates ;  hut 
no  general  meeting  of  the  company  was 
held  for  creating  such  shares,  and  on  the 
4th  of  August  1846  the  company  pro- 
ceeded to  exchange  the  scrip  certificates 
for  others  under  seal,  which  were  registered 
in  the  hooks  of  the  company.  The  plain- 
tiff hecame  a  purchaser,  and  was  now 
registered  as  holder  of  660  of  such  new 
shares. 

The  hill  also  stated  that  an  act,  10  &  11 
Vict.  c.  cxxi.,  was  passed,  '*  to  authorize 
a  lease  of  the  undertaking  of  the  Shrop- 
shire Union  Railways  and  Canal  Company 
to  the  London  and  North- Western  Rail- 
way Company,'*  hy  which,  on  completion 
of  the  works  of  the  several  railways,  the 
Shropshire  Union  Railways  and  Canal 
Company  was  empowered  and  required  to 
grant,  and  the  London  and  North-Westem 
Railway  Company  was  empowered  and  re- 
quired to  accept  a  lease  in  perpetuity  of  the 
Shropshire  Union  Railways  and  Canal,  at 
a  rent  specified  in  the  act.  And  section 
34.  provided  that  the  company  of  proprie- 
tors of  the  Ellesmere  and  Chester  Canal 
should  thenceforth  he  called  the  '*  Shrop- 
shire Union  Railways  and  Canal  Com- 
pany," and  that  the  subscrihers  to  the 
undertaking  thereby  authorized  should 
he  incorporated  and  form  part  of  such 
company ;  and  it  was  enacted,  that  the 
Shropshire  Union  Railways  and  Canal 
Company  referred  to  in  the  said  therein- 
recited  "  Shropshire  Union  Railways  and 
Canal  (Newtown  to  Crewe,  with  branches) 
Act,  1846,"  "Shropshire  Union  Railways 
and  Canal  (Chester  and  Wolverhampton 
line)  Act,  1846,"  and  **  Shropshire  Union 
Railvrays  and  Canal  (Shrewsbury  and  Staf- 
ford Railway)  Act,  1846,"  was  and  ever 
had  been  one  and  the  same  company,  and 
not  three  separate  and  distinct  companies. 

The  directors  made  several  calls  upon 
the  registered  holders  of  new  shares  of 
20/.  each:  in  March  1847,  of  1/.  ISs.  per 
share  ;  in  October  1848,  of  1/.  per  share; 
and  in  July  1849,  of  lOs.  per  share;  and 
in  September  1849,  of  1/.  per  share. 

In  consequence  of  the  plaintiff's  refusal 


to  pay,  the  directors  brought  an  action 
against  him,  in  the  Exchequer  of  Pleas, 
for  1,254/.,  under  the  8  Vict.  c.  16,  the 
Companies  Clauses  Consolidation  Act, 
1845,  and  by  virtue  of  the  9  &  10  Vict, 
c.  cccxxii.  Upon  the  trial  of  the  action, 
a  verdict  was  found  for  the  company, 
subject  to  a  special  case,  as  to  whether 
any  meeting  of  shareholders  in  the  Shrop- 
shire Union  Railways  and  Canal  Company 
should  have  been  called  for  the  purpose 
of  issuing  the  said  new  shares  of  20/. 
each,  in  compliance  with  the  provisions 
of  the  acts  relating  to  the  company,  and 
whether  in  fact  such  shares  were  duly 
issued. 

The  bill  then  stated  that  the  only  por- 
tion of  the  works  commenced  was  under 
the  powers  of  the  **  Shropshire  Union 
Railways  and  Canal  (Shrewsbury  and 
Stafford  Railway)  Act,  1846,"  and  that 
no  portion  of  the  railway  and  works 
authorized  to  be  constructed  under  the 
powers  of  the  "  Shropshire  Union  Rail- 
ways and  Canal  (Newtown  to  Crewe,  with 
branches)  Act,  1846,"  or  the  "Shrop- 
shire Union  Railways  and  Canal  (Ches- 
ter and  Wolverhampton  line)  Act,  1846," 
or  either  of  them,  had  been  commenced ; 
but  that  a  portion  of  the  line  of  railway 
between  Shrewsbury  and  Stafford  was 
opened  for  public  passenger  traffic  in  June 
1849.  That  the  deposits  and  calls,  if  paid 
upon  the  165,000  shares,  would  amount 
to  1,072,500/.,  but  under  the  provisions 
of  the  "Shropshire  Union  Railways  and 
Canal  (Shrewsbury  and  Stafford)  Act, 
1846,"  the  company  was  only  authorized 
to  raise  800,000/.  That  on  the  27th  of 
September  1849,  the  directors  in  their 
report  stated  that  no  further  works  would 
be  undertaken  beyond  the  completion  of 
the  Shrewsbury  and  Stafford  line ;  and  the 
chairman  in  his  speech  announced  that 
they  did  not  propose  to  construct  the 
Newtown  and  Crewe  or  the  Chester  and 
Wolverhaifipton  lines,  and  that  they  had 
no  intention  of  carrying  on  those  works, 
and  therefore  they  had  no  further  works 
to  accomplish,  save  that  which  was  neces- 
sary for  the  finishing  of  the  line  between 
Shrewsbury  and  Stafford,  the  goods  station, 
and  such  like  ;  that  there  were  no  new 
works,  in  the  engineering  sense  of  the 
words,  to  be  undertaken. 
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The  bill  also  stated  that  the  directors 
had  caused  an  advertisement  to  be  pub- 
lished, to  the  effect  that  they  intended  to 
apply  to  parliament  for  an  act  to  authorize 
the  Shropshire  Union  Railways  and  Canal 
Company  to  relinquish  and  abandon  the 
formation  of  the  whole  of  the  railways, 
branch  railways  and  works  respectively 
authorized  to  be  made  by  the  9  &  10  Vict, 
c.  cccxxiv.  and  the  9  &  10  Vict.  c.  cccxxii., 
and  to  repeal  all  powers  contained  therein 
for  constructing  or  maintaining  the  said 
railways,  branch  railways  and  works,  or  for 
converting  into  railways  the  canals  men- 
tioned in  the  acts,  or  for  stopping  up  such 
canals.  That,  in  fact,  the  company  and  the 
directors  had  abandoned  all  intention  of 
making  the  whole  or  any  part  of  the  rail- 
ways or  works  from  Newtown  to  Crewe 
and  from  Chester  to  Wolverhampton. 
That  on  the  27th  of  September  1849,  the 
balance  sheet  shewed  that  there  had  been 
received  upwards  of  765,000/.  on  the  rail- 
way capital  accoimt  of  the  company,  and 
that  they  had  a  balance  in  hand  of  109,016/. 
Ss.  Id,  That  the  company  and  the  direc- 
tors were  not  authorized  to  make  a  railway 
from  Shrewsbury  to  Stafford  only,  and  that 
to  apply  the  monies  for  that  purpose  only, 
instead  of  for  making  the  whole  lines  of 
railways  authorized  by  the  acts,  was  illegal. 
And  diat  the  directors  had  no  power  to 
apply  the  monies  raised  under  the  pro- 
visions of  the  9  &  10  Vict.  c.  cccxxiv.  and 
9  &  10  Vict.  c.  cccxxii. y  for  the  purpose 
of  only  constructing  the  railways  and  works 
authorized  by  the  9  &  10  Vict.  c.  cccxxiii. 
That  the  durectors  had  threatened  other 
shareholders  besides  the  plaintiff  with 
actions  for  the  non-payment  of  their  calls. 

The  bill  then  charged  that  the  number 
of  shareholders  was  so  great,  and  their 
interests,  rights  and  liabilities  so  subject 
to  changes  and  fluctuations,  by  death  or 
otherwise,  that  it  was  not  possible  to  make 
them  parties  to  the  suit,  and  that  to  do  so 
would  render  it  impossible  to  prosecute 
the  suit,  but  that  they  had  a  common  in- 
terest in  the  relief  sought  for. 

To  this  bill  the  directors  put  in  a  general 
demurrer,  for  want  of  equity  and  also  for 
want  of  parties. 

Mr.  Turner,  with  whom  was  Mr,  Will- 
cock ,  in  support  of  the  demurrer.  —  It 
is  illegal   for   one  railway   to   apply  its 


capital  for  the  benefit  of  another ;  and  if 
that  is  done  an  individual  member  of  the 
company  may  file  a  bill  against  the  direc- 
tors and  the  company,  to  restrain  them. 
But,  in  the  present  case,  that  is  not  the 
position  of  the  parties  under  their  several 
acts  of  parliament.  One  company  was 
incorporated  by  each  act,  but  they  were 
parts  of  one  line  only  and  of  one  company ; 
and  the  10  &  II  Vict.  c.  cxxi.  declared 
that  the  whole  of  the  lines  were  and  ever 
had  been  one  company.  The  9  &  10  Vict, 
c.  cccxxiii.  authorized  the  company  to 
raise  800,000/.,  but  it  did  not  say  that  it 
was  to  be  exclusively  employed  for  making 
the  line  from  Shrewsbury  to  Stafford ;  on 
the  contrary,  it  distinctly  referred  to  other 
purposes  connected  therewith.  The  9  &  10 
Vict.  c.  cccxxiv.  incorporated  the  company 
for  making  that  part  of  the  line  from  New- 
town to  Crewe,  with  acapital  of  1,500,000/., 
which  was  to  be  considered  part  of  the 
general  capital  of  the  company.  The  9  &  10 
Vict.  c.  cccxxii.  incorporated  the  company 
to  make  that  part  of  the  line  from  Chester 
to  Wolverhampton,  with  a  capital  of 
1,000,000/.,  which  was  also  to  be  con- 
sidered as  part  of  the  general  capital  of 
the  company,  and  no  restriction  was  made 
by  the  legislature  confining  the  capital  to 
each  particular  line.  It  must  therefore 
be  considered  as  general  capital,  and  ap- 
plicable to  the  general  purposes  of  the 
Shropshire  Union  Railways  and  Canal 
Company,  and  the  purposes  connected 
therewith ;  there  was  nothing  to  restrict 
the  company  from  making  the  calls.  It 
was  then  said,  that  the  only  part  of  the 
undertaking  made  was  the  line  frt>m 
Shrewsbury  to  Stafford,  and  that  the  sums 
raised  by  calls  amounted  to  1,072,000/., 
when  the  act  empowered  the  company  to 
raise  800,000/.  only ;  that  765,000/.  had 
been  raised  on  the  railway  capital  account, 
and  that  there  was  then  a  balance  in  hand 
of  109,016/.  Ss,  Id.,  after  making  the  line 
from  Shrewsbury  to  Stafford ;  but  this  was 
immaterial,  as  the  money  was  raised  gene- 
rally for  the  benefit  of  the  whole  of  the 
lines,  and  would  be  applicable  to  pay  the 
debts  of  the  Ellesmere  Canal,  supposing 
they  remained  unliquidated.  It  was  also 
stated  that  the  company  had  opened  nego- 
tiations with  the  London  and  North- 
western Railway  Company,  for  reducing 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


361 


the  capital,  and  for  the  ahandonroent  of 
the  railways  from  Newtown  to  Crewe  and 
Chester  to  Wolyerhampton,  but  such  was 
not  intended  without  the  sanction  of  par- 
liament. It  however  appeared  from  this, 
that  the  London  and  North- Western 
Railway  Company  were  necessary  parties 
to  the  suit,  as  also  were  those  of  the  new 
20/.  shareholders  who  had  paid  up  all  the 
calls  made  upon  their  shares.  The  defen- 
dants, however,  did  not  intend  to  abandon 
any  part  of  the  lines  without  the  sanction 
of  parliament. 

Mr.  Malins^  Mr,  Roundell  Palmer  and 
Mr,  Wesicby,  in  support  of  the  bill. — In 
this  case  power  is  given  by  these  acts  to 
construct  230  miles  of  railway,  and  there 
is  nothing  inconsistent  in  the  apportion- 
ment of  the  capital,  as  the  misapplication 
of  one  only  of  two  funds  would  give  the 
plaintiff  a  right  in  equity  to  restrain  such 
misapplication  —  Bagshaw  v.  the  Eastern 
Union  Railway  Company  (1).  This  bill  is 
founded  upon  the  principle,  that  a  distinct 
capital  is  to  be  applied  under  each  separate 
act ;  but  there  either  is  an  appropnation  of 
a  distinct  capital  to  each  undertaking,  or  an 
appropriation  of  the  whole  capital  to  the 
completion  of  the  whole  of  the  works 
authorixed  by  the  several  acts,  but  it  is 
immaterial  to  consider  whether  there  was 
a  continuous  line,  or  a  general  scheme :  it 
certainly  appears,  that  one  fund  was  to  be 
applied  to  the  whole ;  but  the  directors 
have  made  the  line  from  Shrewsbury  to 
Stafford ;  there  they  propose  to  stop,  and 
to  apply  the  money  raised,  and  which  had 
been  called  for  to  complete  that  part  of  the 
works,  without  any  view  to  complete  the 
whole  of  the  undertakings.  The  bill  con- 
tains sufficient  allegations  of  abandonment 
and  a  distinct  allegation  of  the  fact.  If 
the  capital  which  the  acts  authorized  to  be 
raised  was  entire,  the  company,  as  in  Cohen 
V.  Wilkinson  (2),  were  using  it  to  complete 
that  part  from  Shrewsbury  to  Stafford  only. 
If  each  scheme  was  a  separate  undertaking, 
then  the  directors  were  suing  for  calls  on 
abandoned  undertakings.  It  was  argued 
that  the  money  might  be  wanted  for  other 

(1)  7  Hare,  114;  s.  c.  18  Law  J.  Rep.  (n.s.) 
Chanc.  193.  Affirmed  od  appeal,  2  Hall  &  Twells, 
201. 

(2)  1  Han  &  Twells,  554 ;  g.  c.  1  Mac.  &  Gor. 
481 ;  IS  Law  J.  Rep.  (i(.8.)  Chanc.  378, 411. 
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legitimate  purposes,  but  the  Court  would 
not  assume  the  existence  of  a  debt.  Then, 
as  to  parties.  It  was  not  necessary  to 
make  the  London  and  North- Western  Rail- 
way Company  parties,  they  were  not  share- 
holders, and  any  right  they  might  have 
must  exist  by  contract ;  their  situation  was 
similar  to  that  of  other  parties  having  con« 
tracts ;  they  were  authorized  to  accept  a 
lease  when  the  undertaking  was  completed, 
but  the  Shropshire  Union  Railways  and 
Canal  Company  was  under  no  obligation 
to  the  London  and  North-Westem  Railway 
Company  to  complete  it. 
Mr,  Turner,  in  reply. 

The  Master  of  the  Rolls. — I  have  no 
doubt  but  that  the  principles  acted  upon 
in  the  case  of  Cohen  v.  Wilkinson  apply  to 
cases  of  this  kind  ;  consequently,  as  it  is 
distinctly  alleged  that  these  powers,  though 
they  at  first  originated  in  separate  acts 
of  parliament,  have  become  vested  in  the 
company  for  the  purpose  of  completing 
the  several  works,  which  are  authorized 
by  all  the  acts  of  parliament,  the  directors 
have  no  right  to  apply  the  funds  of  the 
company  to  complete  a  part  and  abandon 
the  rest :  that  is  what  is  alleged  over  and 
over  again  in  this  bill.  It  is,  therefore,  no 
answer  to  the  case,  or  a  sufficient  distinc- 
tion between  the  cases,  that  these  acts  of 
parliament  evidently  contain  powers  to  do 
works  "for  purposes  connected  therewith:" 
that  expression  is  so  indistinct  in  itself, 
and  is  so  necessarily  to  be  presumed  to 
mean  a  portion  of  the  works  connected 
with  these  acts,  that  it  is  quite  insufficient 
to  enable  them  to  apply  it  at  large,  and  as 
they  think  fit ;  but  if  it  is  true,  as  alleged, 
that  this  bill  contains  allegations  that  they 
have  abandoned  a  part  of  their  line,  and 
that  it  would  be  illegal  to  apply  the  funds 
to  complete  that  part  of  the  line  which  la 
not  abandoned,  but  does  not  state  any 
intention,  still  less  any  fact,  of  applying 
the  funds  of  the  company  to  complete  the 
parts  which  are  not  abandoned,  and  no 
answer  is  given  to  it,  I  think  it  wants  a 
most  material  allegation  for  support  in 
this  court, — an  allegation  which  in  all  pro- 
bability might  have  been  truly  introduced ; 
and,  therefore,  it  is  that  circumstance  which 
makes  me  say,  that  allowing  the  demurrer 
on  that  ground,  I  must  give  the  plaintiff 
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leave  to  amend  in  order  that  he  may 
hring  forward  the  case  more  completely.  I 
will  not  send  him  out  of  court  on  the 
want  of  an  allegation  of  that  kind,  although 
I  think  it  prevents  him  from  having  the 
relief  he  now  asks. 

I  am  very  much  inclined  to  think  that 
it  would  he  proper  to  make  the  London 
and  North- Western  Railway  Company 
parties,  hecause  of  the  agreement  entered 
into  hetween  the  companies.  But  I  do  not 
mean  to  give  any  decisive  opinion  ;  the 
plaintiff  must  act  upon  his  own  discretion. 

I,  therefore,  allow  the  demun-er,  as  the 
bill  does  not  contain  a  sufficient  allegation 
that  the  company  intend  to  apply  any  of 
the  funds  of  the  company  to  complete  a 
portion  of  the  line  after  they  had  aban- 
doned the  rest;  and  I  give  the  plaintiff 
leave  to  amend  the  bill  generally. 


K.  Bruce,  V.C^  InreTKZ  direct  exeteb, 
May  30.        f    Plymouth  and  devon- 

L.C.  t     PORT      RAILWAY      COM- 

June  5.        J     FAUY,  ex  parte  BESLEY, 

Company —  Winding-  upsets — Provisional 
Committee-man  —  Contributory  —  Inchoate 
Company, 

B,  allowed  his  name  to  be  used  as  one  of 
the  provisional  committee  of  a  projected 
railway  company,  A  managing  committee 
was  afterwards  appointed^  and  100  shares 
were  allotted  to  B,  whereupon  he  wrote  to 
the  secretary,  declining  to  accept  the  shares, 
and  requiring  his  name  to  be  withdrawn  from 
the  list  of  the  provisional  committee.  This 
request  was,  however ^  not  acted  upon.  After 
certain  expenses  had  been  incurred  by  the 
managing  committee,  the  scheme  proved  abor^ 
live,  B,  never  having  previously  interfered 
in  the  affairs  of  the  company,  attended  cer^ 
tain  meetings  of  the  provisional  committee 
for  winding  up  the  affairs  of  the  company, 
and  he  joined  in  signing  an  agreement, 
whereby  the  parties  signing  agreed  to  pay  a 
rateable  proportion  of  the  debts.  Under 
resolutions  passed  at  such  meetings,  B.  paid 
several  sums  of  money.  The  company  being 
ordered  to  be  wound  up, — Held,  that,  under 
the  circumstances,  B,  was  a  contributory, 

A  provisional  committee  was  formed  for 
carrying  out  a  projected  railway.     After 


certain  expenses  had  been  incurred,  the 
scheme  proved  abortive  : — Held,  that  such  an 
association  was  ^^a company**  within  themeaU" 
ing  of  the  Winding-up  Acts,  1848,  1849. 

In  October  1845,  Mr.  Besley  was  soli- 
cited by  one  of  the  provisional  committee 
of  the  Direct  Exeter,  Plymouth  and  Devon- 
port  Railway  Company  to  become  a  mem- 
ber of  such  provisional  committee,  upon 
the  assurance  that  he  should  not  incur  any 
responsibility  by  so  doing.  Mr.  Besley 
verbally  assented  to  become  one  of  such 
provisional  committee. 

On  the  7th  of  October  a  committee  of 
management  was  appointed. 

On  the  6th  of  November  1845,  Mr. 
Besley,  having  heard  that  certain  shares 
had  been  allotted  to  him  as  one  of  the 
provisional  committee,  wrote  a  letter  of 
that  date  to  the  then  secretary  of  the  com- 
pany, as  follows  : — **  Sir, — I  find  it  will 
not  be  convenient  for  me  to  take  up  the 
shares  which  are  allotted  to  me  as  one  of 
the  provisional  committee  of  the  Direct 
Exeter,  Plymouth  and  Devonport  Railway 
Company  ;  I  must,  therefore,  request  that 
my  name  may  be  taken  from  the  list,  and 
I  give  you  this  early  information  that  I 
may  be  no  obstacle  to  the  shares  being 
allotted  to  another  person.  (Signed)  W. 
H.  Besley." 

In  the  minute-book  of  the  company  was 
an  entry  with  respect  to  a  meeting  of  the 
managing  committee,  held  on  the  7th  of 
November,  as  follows  :  —  "  Letters  from 
Capt.  Berkley,  W.  H.  Besley,  Esq.  and 
others,  desiring  to  withdraw  their  names 
from  the  provisional  committee,  having 
been  laid  before  the  committee,  it  was 
resolved  that  the  secretary  be  instructed 
to  inform  any  gentleman  wishing  to  have 
his  name  withdrawn  from  the  provisional 
committee,  that  his  wish  shall  be  complied 
with  in  the  future  publications  of  the 
company."  This  resolution  was  not  com- 
municated to  Mr.  Besley,  and  it  appeared 
that  his  name  continued  on  such  list  until 
the  order  for  winding  up  the  affairs  of  the 
company. 

On  the  31st  of  December  1845  a  meet- 
ing of  the  provisional  committee  was  held, 
at  which  certain  resolutions  were  passed 
as  to  the  liabilities  of  the  members  of  the 
provisional  committee,  and  the  sums  to  be 
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contributed  by  them  in  respect  thereof, 
bemg  at  the  rate  of  35.  in  respect  of  each 
share  allotted  to  them  respectively.  Mr. 
Besley  did  not  attend  any  of  the  meet- 
ings of  the  provisional  committee  previ- 
ously to  the  meeting  of  the  3l8t  of  Decem- 
ber 1845,  and  he  was  not  then  present 
unto  all  the  resolutions  had  been  passed. 

On  the  14th  of  January,  Mr.  Besley 
paid  to  the  credit  of  the  company  15/.,  as 
his  contribution  in  respect  of  the  liabilities 
of  the  company,  being  at  the  rate  of  Ss, 
per  share  on  100  shares.  On  the  19th  of 
January  1846,  several  members  of  the 
provisional  committee,  including  Mr.  Bes- 
ley, entered  into  and  signed  an  agreement 
to  bear  an  equal  proportion  of  the  debts, 
damages  and  costs  which  any  of  the  persons 
signing  the  agreement  might  be  compelled 
to  pay  in  respect  of  the  company. 

On  the  12th  of  March  1846,  Mr.  Besley 
received  the  following  letter  from  the  secre- 
tary of  the  company  : — "  Sir, — I  am  in- 
structed to  forward  to  you,  as  one  of  the 
provisional  committee,  a  copy  of  the  resolu- 
tions unanimously  adopted  at  a  general 
meeting  of  the  provisional  committee,  on 
the  2nd  inst.,  and  to  request  that  you  will 
pay  into  the  bank  of  Messrs.  S.  &  Co.,  of, 
&€,#  the  sum  thereby  required,  or  so  much 
as  with  any  previous  payment  you  have 
made  will  make  that  amount,  &c.  The 
committee  hope  that  the  payment  now 
required  will  be  sufficient  to  relieve  the 
members  of  the  provisional  committee  from 
further  claims,  and  trust  that  each  member 
will  Bee  that,  by  complying  with  the  terms 
of  the  resolution,  he  will  save  himself  from 
much  heavier  demands,  and  probably  much 
personal  annoyance,  as  the  committee  must 
give  the  names  of  defaulters  to  the  cre- 
ditors, who  will  no  doubt  immediately  bring 
actions  against  them  for  their  claims  on  the 
company.  (Signed)  H.  G.  Farrant,  Sec. 
pro  <ewi,— March  2,  1846.  At  a  meeting 
of  the  provisional  committee  held  this  day, 
it  was  unanimously  resolved,  that  a  par- 
ticular of  the  claims  upon  the  company  be 
left  at  the  offices,  5,  Bedford  Circus,  Exeter, 
and  forwarded  to  the  solicitors,  for  the  in- 
spection of  the  members  of  the  provisional 
committee ;  that  the  secretary  inform  every 
member  of  the  provisional  committee  that 
unless  65/.  be  paid  on  or  before  Wednes- 
day the  26th  inst.,  their  names  will  be 
handed  over  to  the  creditors.** 


On  the  25th  of  March,  Mr.  Besley,  in 
pursuance  of  the  demand,  paid  50/.  to  tho 
credit  of  the  company. 

On  the  3 1st  of  August  1846  a  meeting 
was  held  of  the  provisional  committee, 
whereat  it  was  resolved  **  that  the  memben 
who  are  here  present  agree  to  pay  the  sum 
of  50/.  or  such  other  sum  as  will  make  up, 
with  previous  payments,  115/.;  and  they 
determine  by  every  influence  and  power 
they  possess  to  resist  or  prevent  any  further 
demand  being  made  upon  such  persons  a« 
have  contributed  115/.,"  &c.  "  That  Mr. 
Ploud  be  requested  immediately  to  cause 
the  creditors  of  the  company  to  apply  to 
such  provisional  committee-men,  and  en* 
force  payment  from  such  as  have  not  paid 
their  respective  contributions,  in  order  to 
wind  up  the  affairs  of  the  undertaking  03 
soon  as  possible," 

No  shares  had  been  accepted  by  any  of 
the  allottees,  and  Mr.  Besley  had  never 
applied  for  any  shares.  Under  these  cir^^ 
cu instances,  the  Master  placed  Mr.  Besley 
upon  the  list  of  contributories  to  the  coai'r 
pany. 

Mr.  Besley  then  moved  before  Knight 
Bruce,  V.C.  that  his  name  might  be  excluded 
from  the  list. 

Air.  KarslaJce  appeared  for  the  motion  } 
and — 

Mr,  Russell  and  Mr.  Roxburgh^  in  sup- 
port of  the  Master's  decision* 

The  following  judgment  was  pronounced. 

Knight  Bruce,  V.C. — The  company 
which  was  ordered  to  be  wound  up  in 
this  case  was  the  Direct  Exeter,  Ply» 
mouth  and  Devonport  Railway  Company. 
In  that  company  Mr.  Besley  never  held 
or  accepted  a  share,  and  never  agreed 
to  hold  or  accept  a  share,  and  it  appears 
clear  to  me  that  he  is  not  a  member  of  the 
company  which  has  been  directed  to  be 
wound  up.  The  definition  clause  says  (1), 
that  "  the  word  *  member'  shall  mean  any 
person  entitled  to  a  share  of  the  assets  or 
accruing  profits  of  any  such  company  at  the 
time  of  presenting  the  petition  fw:  dissolving 
the  same,  or  winding  up  the  affairs  thereof 
under  the  act."  But,  although  not  a  mem^ 
ber,  it  is  contended  that  he  is  a  contri- 
butory, and  as  a  contributory  he  is  a  person 
who  ought  to  be  included  in  the  list  of 
contributories.  As  to  the  word  "  contri- 
(1)  11  &  12  Vict  c.  45.  8.3.  " 
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butory,**  this  is  said  in  the  clause  to  which  I 
have  just  alluded  : — ^it  "  shall  include  every 
member  of  a  company,"  which  Mr.  Besley 
is  not,  "and  also  every  other  person  liable 
to  contribute  to  the  payment  of  any  of  the 
debts,  liabilities  or  losses  thereof,**  that  is, 
of  the  company.  In  this  case  of  the  Direct 
Exeter,  Plymouth  and  Devonport  Railway 
Company,  Mr.  Besley  not  being  a  member, 
is  he  yet  a  person  liable  to  contribute  to  the 
payment  of  the  debts,  liabilities,  or  losses 
of  that  company?  Now,  upon  that  the 
first  question  that  arises  is,  whether  the 
provisional  committee  of  which  he  was 
a  member  is  identical  with  the  company. 
If  it  is,  then  by  being  a  member  of  the  pro- 
visional committee,  he  was  in  effect  a  mem- 
ber of  the  company  for  that  purpose,  al- 
though he  had  no  share ;  but  I  have  heard 
nothing  that  induces  me  to  think  that  the 
provisional  committee  is  or  was  identical 
with  the  company.  The  object  obviously 
of  a  committee  seems  to  have  been  to  pro- 
cure the  formation  of  a  company :  they  were 
not  themselves  the  company  as  I  under- 
stand the  matter.  Therefore,  I  think,  as 
a  member  of  the  provisional  committee, 
this  gentleman  was  not  a  member  of  the 
company.  Then,  is  he  liable  to  contribute 
to  the  debts,  liabilities,  or  losses  of  the  com- 
pany ?  I  do  not  see  any  ground  for  sup- 
posing that  he  is.  He  may  be  liable,  and 
I  assume  for  the  purposes  of  the  argument, 
that  he  is  liable  to  the  debts,  liabilities,  or 
losses  of  the  provisional  committee.  For 
instance,  the  provisional  committee,  as  an 
association  of  gentlemen,  may  have  hired 
a  room,  servants  and  furniture  for  a  certain 
particular  purpose,  and  for  what  they  so 
hire  may  be  liable  to  pay  not  as  a  company, 
but  as  a  provisional  committee.  The  per- 
sons who  actually  enter  into  that  contract 
would  be  bound  to  contribute  among  them- 
selves to  the  performance  of  it,  in  order 
that  each  of  those  persons  may  bear  his 
just  burden  inter  se.  Therefore,  if  the 
provisional  committee  could  have  been 
and  had  been  directed  to  be  wound  up,  it 
may  be  that  Mr.  Besley  would  have  been 
one  of  the  contributories  of  it, — I  assume  it 
for  the  purpose  of  argument.  But  it  is  not  the 
provisional  committee  that  is  directed  to  be 
wound  up,  but  the  Direct  Exeter,  Plymouth 
and  Devonport  Railway  Company,  which, 
in  my  judgment,  was  not  the  provisional 
committee,  and  therefore,  that  a  provisional 


committee-man  did  not,  by  incurring  ex- 
penses or  liabilities  as  such,  become  liable 
for  the  payment  of  the  debts,  liabilities,  or 
losses  of  the  company.  I  must,  although 
with  very  high  respect  for  the  Master's 
opinion,  and  no  one  values  it  more  than 
I  do,  or  knows  the  value  of  his  intelli- 
gence, learning  and  experience  more  than 
I  do, — I  must  respectfully  express  my 
dissent  from  it.  It  does  not  appear  to  me 
that  this  gentleman  has  been  established 
to  be  a  contributory  of  the  company  directed 
to  be  wound  up.  I  do  not  decide  that 
there  is  no  company.  All  I  decide  at 
present  is,  that  in  my  judgment  Mr.  Besley 
has  not  been  proved  to  be  a  contributory 
to  the  company,  being  of  opinion  that  a 
contributory  to  a  provisional  committee  and 
a  contributory  to  a  company  are  different. 

June  5. — An  application  was  made  on 
behalf  of  the  ofRcial  manager,  by  way  of 
appeal,  to  the  Lord  Chancellor  to  discharge 
the  order  of  the  Vice  Chancellor. 

Mr,  Roxburgh,  for  the  appeal,  cited— 

In  re  the  Vale  of  Neath,  ^c.  Brewery 

Company,  ex  parte  Morgan,  1  Mac. 

&  Gor.  225  ;   s.c.  1  Hall  &  Twells, 

320 ;  s.  c.   18   Law  J.   Rep.  (n.s.) 

Chanc.  265. 
Ex  parte  Hollinsworth,  in  re  the  IPS'- 

tvich  and  Southampton  Railway  Com'- 

pany,  5  Rail.  Cas.  623. 
Ex  parte  Cottle,  post,  p.  366. 
Ex  parte  Parbury,   in  re  the  Direct 

London  and  Exeter  Railway   Com^ 

pany,  13  Jur.  725. 
In  re  the  Universal  Salvage  Company, 

ex  parte  Lord  Mansfield,  1    Hall  & 

Twells,  593  ;  s.  c.  ante,  258. 

Mr,  Karslake,  in  support  of  the  order 
below,  cited — 

Bell  V.  Lord  Mexhorough,  5  Rail.  Cas. 

149  ;  s.  c.   17   Law  J.  Rep.   (n.s.) 

Chanc.  296. 
Bailey  v.  Macaulay,    19  Law  J.  Rep. 

(n.s.)  Q.B.  73. 

The  Lord  Chancellor. — I  cannot,  for 
a  moment,  entertain  the  idea  that  this  com* 
pany  had  not  advanced  to  that  state  which 
made  it  the  proper  subject  of  an  order 
under  the  Winding-up  Act.  It  may  be 
quite  right  to  draw  within  the  operation  of 
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the  act  an  immense  mass  of  associations  or 
companies  (whichever  you  may  call  them), 
and  they  may  require  as  much  the  aid  of 
the  act  as  if  they  had  gone  on  further. 
Whether  you   call   it  a  company   or  an 
association,  or  whatever  name  it  may  go 
hy  is  quite  immaterial,  because  it  is  a  com- 
pany in  fiict;  it  has  become  a  company 
within   the  meaning  of  the   Winding-up 
Act;  and  an   association   or   a  company 
giving  the  Court  power  to  wind   up  its 
affairs.     The   only   question  is,   whether 
this  gentleman  has   or  has  not  rendered 
himself  liable  as  a  contributory  to  any  part 
of  the  expenses  incurred  in  this  association, 
commencing  in  a  provisional  committee, 
appointing  a  committee  of  management, 
and  afterwards,  finding  their  affairs  could 
not  proceed,  going  before  the  Master  to 
have  their  affairs  wound  up.     The  facts 
which  appear  before  me  are  these  : — That 
Mr.    Besley  was   originally  ostensibly   a 
member,  and  that  he  consented  to  his  name 
being  put  down  as  a  member  of  the  pro- 
visional committee  for  the  purpose  of  in- 
stituting the  company.     At  a  subsequent 
period  he  was  desirous,  according  to  his 
Own  statement,  of  withdrawing.     By  some 
Xineans  or  other  he  had  ascertained  that 
shares  were  ordered  to  be  allotted  to  him, 
a.nd  he  then  gave  a  notice  that  he  did  not 
Mrant  any  shares,  and  that  he  wished  to 
'^thdraw,  and  he  gave  an  authority  to  the 
Becretary   to  withdraw  his   name.      That 
^Was  not  acted  upon  ;  at  any  rate  his  name 
T^mained,  and  it  remained  there  until  the 
last  moment  as  a  member  of  the  provisional 
Committee.     In  the  mean  time  things  go 
on.     The  provisional  committee  appoint  a 
oomraittee  of  management,  and  expenses, 
"^hich  are  incidental  to  the  commencement 
of  such  proceedings,    are  necessarily  in- 
ourred.    Other  expenses  arise.    Mr.  Besley 
^oes  remain  a  provisional  committee-man. 
It   is  not  necessary  to  consider   whether 
^hat  mere  fact,  without  more,  would  make 
him  liable  to  anybody.     The  case  does  not 
require  any  observation  on  that  point  of 
it,   because  there  is  so  much  more  as  to 
render  it  unnecessary  to  consider  what  the 
effect  of  that  would  be.     But  he  does  re- 
main  a  provisional   committee-man  ;    he 
attends  meetings  of  the  provisional  com- 
mittee, which  appoints  a  managing  commit- 
tee; the  managing  committee  reports  on 


the  expenses  incurred,  he  concurs  in  an 
order  for  the  purpose  of  liquidating  those 
expenses,  pays  his  share,  and  so  he  con- 
tinues. He  goes  on  allowing  his  name  to 
remain ;  and  although  I  cannot  say  that 
he  was  under  any  mistake  as  to  the  course 
he  adopted  when  he  found  his  name  was 
not  withdrawn,  yet  I  cannot  help  being 
struck  with  the  fact,  that  after  he  knew  his 
name  remained  there,  he  did  not  take  any 
further  course  to  get  his  name  taken  off; 
but  then  comes  this  fact.  It  is  by  your 
name  remaining  coupled  with  the  fact  of 
your  knowing  it,  that  your  liability  arose, 
and  you  act  on  that  liability  and  pay* 
What  did  he  pay  ?  Was  he  conscious 
that  his  apparent  liability  arose  merely 
because  his  orders  had  not  been  carried 
into  effect  ?  No  such  statement  appears  ; 
but  there  is  the  fact  of  his  agreement  to 
pay  a  proportion  of  the  expenses.  I  can- 
not have  better  authority  for  saying  he  is 
liable  than  his  own  act.  It  is  not  an  act 
done  in  mere  ignorance  of  the  law,  but  it 
is  an  admission  of  facts  which,  if  established 
one  way,  would  shew  his  liability  to  be 
considered  a  contributory  beyond  all  ques- 
tion. In  that  view  it  is  that  the  fact  of 
payment  becomes  important,  because  he 
recognizes  circumstances  which,  under  any 
view  of  the  law,  would  render  him  liable 
to  contribute.  I  do  not  know  that  any- 
thing can  be  more  dangerous  than  when  a 
man's  overt  acts  shew  an  acknowledgment 
of  a  liability,  to  permit  him  to  say,  "  I  did 
so,  no  doubt,  and  it  appears  I  acknow- 
ledged my  liability,  but  I  did  so  under  a 
false  impression  of  the  law.**  No  such 
impression  appeared  to  have  operated  on 
his  mind  at  the  time  ;  but,  on  the  contrary, 
all  the  facts  shew  that  he  considered  he 
was  so  far  connected  with  the  company  as 
to  render  him  liable  to  some  extent  to  pay. 
Looking  at  the  words  of  the  act  I  think  he 
falls  within  the  description  of  the  act ;  that 
the  Master  was  right  in  including  him  in 
the  list ;  and  therefore,  of  course,  that  the 
Vice  Chancellor's  order  was  wrong  in  strik- 
ing him  off. 

Order  of  the  Vice  Chancellor  discharged ; 
Mr.  Besley  to  pay  the  costs  of  the  motion 
before  the  Vice  Chancellor. 
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April  25, 27. 

Lords  Com. 

June  20; 

July  15. 


In  re  the  Wolverhampton, 

CHESTER  AND  BIRKENHEAD 
JUNCTION  RAILWAY  COM- 
PANY, ex  parte  cottle. 


Company —  Winding-up  Act — Provisional 
Committee-men — Contributories. 

C  allowed  his  name  to  be  used  as  a  pro* 
visional  committee-man^  but  never  acted  as 
mchf  and  never  took  the  shares  necessary 
for  qualifying  him  to  be  on  the  committee, 
and  had  not  signed  the  subscribers*  agreement 
or  parliamentary  contract : — Held^  reversing 
the  order  below,  that  C  was  not  liable  as  a 
contributory, 

A  project  was  entered  into,  in  the  year 
1845,  for  the  formation  of  a  company,  to 
be  called  **  the  Wolverhampton,  Chester 
and  Birkenhead  Junction  Railway  Com- 
pany,** and  a  prospectus  was  issued  by  the 
managing  conmiittee,  which  was  sent  to 
various  persons,  and  among  others  to  Mr. 
Cottle,  a  gentleman  residing  in  Leaming- 
ton, with  a  request  that  he  would  allow 
his  name  to  be  placed  on  the  provisional 
committee.  In  answer  to  this  application, 
Mr.  Cottle  wrote  to  the  following  effect  :— 
"Gentlemen, — I  have  received  from  Messrs. 
Browne  &  Clarke  the  prospectus  of  the 
Wolverhampton  and  Birkenhead  Railway. 
I  shall  have  no  objection  to  comply  with 
your  request,  and  will  thank  you  to  insert 
my  name,  and  also  that  of  my  friend  Mr. 
Hyde  Clark.'*  After  this  the  provisional 
conmiittee  at  one  of  their  meetings  passed 
a  resolution,  that  each  member  of  such 
committee  should  have  the  option  of  hold* 
ing  one  hundred  shares  in  the  company, 
and  that  it  should  be  compulsory  upon 
every  member  to  hold  at  least  twenty -five 
shares.  The  following  letter  was  then 
written  to  Mr.  Cottle  by  the  solicitor  for 
the  company  : — "  Sir, — I  am  directed  to 
inform  you  that  the  committee  of  manage- 
ment have,  in  compliance  with  your  ap- 
plication, allotted  to  you  twenty-five  shares 
in  this  undertaking,  and  that  the  deposit  of 
21,  2s.  per  share,  amounting  to  the  sum 
of  52/.  10s.,  must  be  paid  to  one  of  the 
under-mentioned  bankers,  who,  upon  re- 
ceipt thereof,  will  sign  the  voucher  at  the 
foot  of  this  letter.  This  letter,  with  the 
banker's   receipt,  miist  be  exchanged  for 


scrip  certificates,  which  will  be  granted 
upon  your  executing  the  subscribers' 
agreement  and  parliamentary  contract, 
without  which  no  person  will  be  recog- 
nized as  a  subscriber,  or  be  entitled  to  any 
interest  in  the  undertaking.*'  It  appeared 
that  Mr.  Cottle  returned  no  answer  to  this 
letter,  that  he  never  attended  any  meeting 
of  the  provisional  committee,  and  that  he 
did  not  pay  the  deposit  upon  the  shares 
allotted  to  him,  nor  did  he  sign  any  con- 
tract or  subscribers*  agreement.  The  pro- 
ject was  afterwards  abandoned,  and  in 
November  last  the  usual  order  was  ob- 
tained for  winding  up  the  affairs  of  the 
company,  and  the  matter  was  referred  to 
Master  Brougham,  who  expunged  the  name 
of  Mr.  Cottle  from  the  list  of  contributories* 
A  motion  was  now  made,  on  behalf  of  the 
ofiScial  manager  of  the  company,  that  the 
decision  of  the  Master  might  be  reversed, 
and  the  name  of  Mr.  Cottle  restored  to  the 
list  of  contributories. 

Mr,  Bethell  and  Mr,  Glasse  appeared 
in  support  of  the  motion,  and  contended 
that  as  Mr.  Cottle  had  consented  to  become 
one  of  the  provisional  committee,  his  name 
ought,  tmder  the  terms  of  the  act,  to  be 
placed  among  the  contributories,  and  he 
was  liable  to  pay  his  share  of  the  expenses 
incurred.  The  3rd  section  of  the  act,  1 1  &  12 
Vict.  c.  45,  which  explained  the  meaning 
of  the  words  used,  declared  that  the  word 
"  contributory'*  should  include  every  mem- 
ber of  a  company,  and  also  every  oUier 
person  liable  to  contribute  to  the  payment 
of  any  of  the  debts,  liabilities  or  losses 
thereof,  whether  as  heir,  devisee,  executor, 
or  administrator  of  a  deceased  member,  or 
as  a  former  member  of  the  same,  or  as  heir, 
devisee,  executor,  or  administrator  of  a 
fonner  member,  or  otherwise  howsoever; 
and  the  word  "  member**  was  declared  to 
mean  any  person  entitled  to  a  share  of  the 
assets  or  accruing  profits  of  any  such  com- 
pany at  the  time  of  presenting  the  petition 
for  dissolving  the  same  or  winding  up  the 
affairs  thereof  under  the  act. 

Tlie  following  cases  were  cited  in  sup- 
port of  the  motion — 

Ex  parte  Hollinsworth^  in  re  the  Ipswich 
and  Southampton  Railway  Company, 
5  Rail.  Cas.  623. 

Angas's  case,  1  De  Crex  &  S«  560. 
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Ex  parte  Parhury,  in  re  the  Direct 
London  and  Exeter  Railway  Com- 
pany ^  13  Jur.  725. 

Mr,  Rolt  and  Mr,  James^  in  opposition 
to  the  motion,  contended  that  Mr.  Cottle 
not  having  taken  up  the  shares  allotted  to 
him,  or  complied  with  the  conditions  pre- 
scribed, he  had  never  become  entitled  to 
the  shares,  and  could  not  claim  any  benefit 
from  them.     Consequently,  he  could  not 
be  liable  to  the  expenses  which  had  been 
incurred.     Mr.  Cottle  had  never  qualified 
himself  to  become  one  of  the  provisional 
committee,  and  could  not  participate  in  the 
profits  of  the  company.     Although  he  had 
allowed  his   name  to  be  used   as   a  pro- 
visional committee-man,  still  he  had  never 
attended  any  of  the  meetings,  and  had  not 
joined  in  sanctioning  the  resolutions  passed 
by  the  committee ;  therefore,  on  this  ground 
also,  he  could  not  be  made  liable  for  the 
debts  incurred  by  them,  and  ought  not  to 
l3e    placed   on   the  list   of  contributories. 
The  following  authorities  were  cited — 
Reynell  v.  Lewis  and  Wyld  v.  Hopkins, 
15  Mee.  &  W.  517;  s.  c.  16  Law  J. 
Rep.  (n.s.)  Exch.  25. 
Wood  V.  the  Duke  of  Argyle,  6  Man.  & 
G.  928  ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
C.P.  96. 
Bailey  v.  Macaulay,   19  Law  J.  Rep. 
(n.s.)  Q.B.  73. 

April  27. — The  Vice  Chancellor. —  I 
liave  looked  through  the  act  of  parliament, 
«^nd  it  appears  to  me  that  the  1 1  &  12  Vict. 
o,  45.  would  include  persons  as  contribu- 
t-ories  who  really  might  not  have  any  bene- 
ficial interest  in   the  company.      A  case 
knight  occur  in  which  a  person  should  pay 
XOO/.    as   an   indemnity  against   any  ex- 
penses that  might  be  incurred.     In   that 
^Way  parties  might  expose  themselves   to 
liability,    without   having   any  chance  of 
cieriving  profit,  and   might  render  them- 
Belves  liable  without  being  members.     In 
the  definition  of  the  word  "member**  in 
the  3rd  section  of  the  act,  it  is  declared  to 
mean  any  person  entitled  to  a  share  of  the 
assets  or  accruing  profits  of  the  company 
at  the  time  of  presenting  the  petition  for 
^rinding  up,  and  the  word  "  contributory" 
is  declared  to  **  include  every  member  of  a 
XK)mpany,  and  also  every  other  person  liable 


to  contribute  to  the  payment  of  any  of  the 
debts,  liabilities  or  losses  thereof,  whether 
as  heir,  devisee,  executor  or  administrator 
of  a  deceased  member,  or  as  a  former  mem- 
ber, or  as  heir,  &c.  of  a  former  member,  or 
otherwise  howsoever.'*  Now,  in  this  case, 
Mr.  Cottle  is  admitted  to  have  allowed  his 
name  to  be  placed  on  the  provisional  com- 
mittee ;  and  during  that  time  certain  ex- 
penses were  incurred,  and  although  a 
resolution  was  passed  by  the  committee 
that  each  committee-man  should  be  obliged 
to  take  twenty-five  shares  before  he  could 
be  allowed  to  act,  still  my  opinion  is,  that 
as  long  as  Mr.  Cottle  allowed  his  name  to 
be  used  as  a  provisional  committee-man  he 
rendered  liimself  liable  to  the  consequences 
of  any  act  which  the  committee  thought 
fit  to  direct.  It  does  not  appear  to  me 
necessary,  in  order  to  render  a  person 
liable  as  a  provisional  committee-man,  that 
he  himself  should  have  any  direct  interest 
in  the  company.  My  opinion  therefore 
is,  that  Mr.  Cottle  must,  under  these  cir- 
cumstances, be  considered  as  a  contribu- 
tory within  the  meaning  of  the  act,  and 
that  at  any  rate  he  would  come  under  the 
last  words  of  the  clause  "  or  otherwise 
howsoever.**  If  this  construction  were  not 
to  be  put  upon  the  act,  it  would  be  pal- 
pably defective,  and  one  material  class  of 
persons  would  be  omitted.  The  motion 
must  therefore  be  allowed,  and  the  Master's 
decision,  expunging  the  name  of  Mr.  Cot- 
tle, must  consequently  be  reversed. 

Mr.  Cottle  now  moved,  by  way  of  appeal, 
to  discharge  the  order  of  the  Vice  Chan- 
cellor. 

Mr,  Rolt,  Mr,  J,  O,  James  and  Mr. 
Clarke,  for  the  motion. — The  appellant 
never  did  anything  to  make  himself  legally 
liable  to  the  creditors  of  the  concern-—- 
In  re  the  North  of  England  Joint-Stock 
Banking  Company  ex  parte  Hall  (i)  ji 
&  12  Vict.  c.  45.  s.  58.  He  was'  not 
liable  for  the  acts  of  the  rest  of  the  com- 
mittee which  he  did  not  expressly  sanction  • 
and  no  sanction  can  be  implied  from  the 
fact  of  his  having  consented  to  be  named 
as  one  of  such  committee — Burnside  v 
Dayrell  (2),  Reynell  v.  Lewis,  Wyld  y 
Hopkins;  and  he  clearly  does  not  come 

(1)1  Hall  &  Twella,  680 ;  s.  c.  ante,  n.  69. 
(2)  19  Law  J.  Rep.  (n.s.)  Exch.  46. 
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within  the  other  defiiiition  of  a  contribu- 
tory as  a  member,  for  he  neither  accepted 
nor  agreed  to  accept  any  shares  in  the 
concern. 

Mr.  BetheU  and  Mr.  Glasse  in  support 
of  the  order  below. 

July  15.  —  RoLPE,  B.  delivered  the 
judgment  of  the  Court. — In  this  case  the 
Master  had  excluded  the  name  of  Mr. 
Cottle  from  the  list,  but  his  Honour  the 
Vice-Chancellor  of  England  on  a  motion, 
by  the  official  manager,  overruled  the  judg- 
ment of  the  Master,  and  ordered  Mr.  Cot- 
tle's name  to  he  included  among  the  con- 
tributories.  [His  Lordship  here  stated  the 
facts  of  the  case.]  His  Honour  the  Vice- 
Chancellor  of  England,  in  ordering  Mr. 
Cottle's  name  to  be  placed  on  the  list, 
stated  that  he  founded  his  judgment  on  the 
ground  that  by  allowing  his  name  to  stand 
on  the  provisional  committee,  Mr.  Cottle 
became  liable  in  foro  conacientitB  to  con- 
tribute rateably  with  the  other  members 
of  that  body.  And  again,  his  Honour 
says,  that  while  Mr.  Cottle  allowed  his 
name  to  stand  on  the  provisional  com- 
mittee, he  might  become  liable  to  the  con- 
sequences of  any  order  that  a  provisional 
committee-man  might  give.  We  feel  com- 
pelled to  dissent  altogether  from  this  view 
of  the  law.  The  cases  of  Reynell  v.  Lewis 
and  Wyld  v.  Hopkins  establish  conclusively 
that  at  law  a  person  by  authorizing  his 
name  to  be  placed  on  the  provisional  com- 
mittee gives  no  authority  to  any  other  mem- 
ber of  the  committee  to  enter  into  any  con- 
tract whatever.  All  that  a  person  does  by 
becoming  a  member  of  a  provisional  com- 
mittee, is  to  signify  his  approbation  of  the 
scheme,  and  to  engas^  that  he  will  concur 
with  the  others  in  such  acts  as  he  may 
approve  of,  and  may  think  conducive  to 
the  objects  in  view.  If,  indeed,  he  ex- 
pressly or  impliedly  gives  authority  to  any 
one  or  more  of  the  committee  to  act  for 
him,  then  whatever  is  done  in  pursuance 
of  that  authority  is  of  course  obligatory  on 
him  in  such  a  case :  if  goods  are  purchased 
he  may  be  sued  by  the  seller ;  or  if  work 
is  done  he  may  be  sued  by  the  party  who 
has  done  the  work  ;  and  if  any  other  com- 
mittee-man jointly  liable  with  him  has  paid 
for  the  goods  or  for  the  work,  he  may  be 
sued  by  that  party  for  contribution.     But 


the  result  of  the  two  cases  at  law  to  which 
we  have  referred  (and  very  many  cases 
have  since  been  decided  on  the  same  prin- 
ciple) is,  that  the  mere  &ct  of  becoming  a 
member  of  a  provisional  committee  gives 
no  authority  whatever  to  any  one.  It  was 
indeed  argued  before  us,  that  although  a 
person  by  being  on  a  provisional  committee 
does  not  make  himself  liable  to  third  per- 
sons for  dealings  between  them  and  other 
members  of  the  committee,  yet  that  he 
does  become  liable  as  between  himself  and 
such  other  members  to  contribute  rateably 
in  respect  of  their  outlay.  But  this  is  an 
entire  fallacy.  The  obligation  to  con- 
tribute is  a  legal  obligation,  and  may  be 
enforced  by  action  at  law,  though  often 
far  more  conveniently  in  equity,  and,  in 
the  case  of  several  persons  jointly  contract- 
ing for  their  common  benefit,  arises  hoxa 
an  implied  contract  on  the  part  of  every 
joint  contractor  to  pay  his  share  of  the 
joint  expense.  But,  when  once  it  is 
established  that  the  mere  fact  of  being  on 
the  provisional  committee  does  not  make  a 
party  to  be  a  joint  contractor  with  those 
who  act  and  make  contracts,  the  whole 
substratum  fails;  there  is  no  joint  contract, 
and  so  no  liability  to  contribute. 

On  these  grounds  we  feel  bound  to 
differ  from  the  Vice  Chancellor  of  England, 
and  to  say  that  Mr.  Cottle  did  not  become 
liable  to  contribute  to  any  of  the  expenses 
incurred,  and  the  order  placing  him  on  the 
list  must  therefore  be  discharged.  Mr. 
Cottle  will  have  the  costs  of  £he  motion 
before  the  Vice  Chancellor  of  England. 


K.  Bruce,  V.C.I  ^* 
March  26.       I 
Lords 
July  4 


i26.       I 
Com.       I 

I,  15. 


rCTTHE  DIRBCT  EXETER, 
PLYMOUTH  AND  DB- 
VQNPORT  RAILWAY 

COMPANY,     ex   parte 

ROBERTS. 


Company —  Winding-up  Act  —  Con^rtftii- 
tory — Provisional  Comrnitiee-man, 

R,  allowed  his  name  to  be  published  ms 
one  of  the  provisional  committee  of  a  pro^ 
jected  railway  company,  and  attended  two 
meetings  of  such  committee,  at  which  the  only 
business  transacted  was  the  appointment  if 
a  managing  committee  ;  but  he  never  took  or 
contracted  to  take  any  shares  in  the  cost- 
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fomf.  After  tome  expenses  fiad  been  fit- 
curred  by  ihe  numaging  committee ,  the  scheme 
proved  abortive: — Held,  that  R,  was  not 
liable  as  a  contributory. 

The  fact  of  being  one  of  a  provisional 
committee  is  not  sufficient  per  se  to  make  a 
person  liable  for  the  acts  of  such  committee; 
he  must,  either  expressly  or  impliedly,  have 
assented  to  such  acts. 

In  1845  a  project  was  formed  for 
making  a  railway  to  be  called  **  The  Direct 
Exeter,  Plymouth  and  Devonport  Rail- 
way." In  September  of  the  same  year,  a 
drcular  letter  was  sent  by  the  projectors 
to  Mr.  E.  H.  Roberts,  requesting  that  he 
would  become  one  of  the  provisional  com- 
mittee of  the  company.  To  this  letter 
Mr.  Roberts  replied  by  a  letter  of  the  22nd 
of  September  1845  in  these  words  : — 
"  Being  the  owner  of  a  set  of  mills  and 
lands  in  the  parish  of  Bridford  near  which 
I  presume  the  proposed  railway  is  intended 
to  come,  I  beg  to  inform  you  in  reply  to 
your  note  that  you  may  confidently  reckon 
on  my  support.  In  proof  of  which  you 
may,  should  you  think  proper,  place  my 
name  on  the  provisional  committee. — 
Yours,  E.  H.  Roberts.  P.S.  This  must 
be  taken  subject  to  my  approval  of  the 
plans  and  couvse  of  the  line  when  defi- 
nitely fixed  upon,  and  so  that  I  shall  be 
held  free  firom  all  liabilities.'*  No  answer 
was  sent  to  this  letter,  but  the  name 
of  Mr.  Roberts  was  put  on  the  list  of 
the  provisional  committee.  On  the  4th 
of  October  following,  a  meeting  of  the 
provisional  committee  was  held,  at  which 
twenty-one  members  were  present,  including 
Mr.  Roberts,  and  it  was  then  resolved 
that  another  meeting  should  be  held  on 
the  7th  for  appointing  a  managing  com- 
mittee. That  meeting  was  accordingly 
held,  thirty-one  members  being  present, 
including  Mr.  Roberts.  He  took  no  part 
in  the  proceedings  at  the  meeting,  and 
left  it  before  any  resolution  was  formally 
passed  or  recorded.  The  only  resolution 
passed  at  that  meeting  was,  that  certain 
gentlemen  who  were  named  should  be  the 
committee  of  management.  On  the  13th 
of  October,  the  committee  of  management 
entered  into  a  contract  with  certain  en- 
gineers for  a  survey  of  the  intended  line. 
On  the  20th  of  October,  Mr.  Roberts 
Niw  Snin,  XIX.— Chanc. 


desired  that  his  name  might  be  struck  out 
of  the  provisional  conunittee,  and  this  was 
accordingly  done.  Mr.  Roberts  never  took 
or  contracted  to  take  any  shares  in  the 
company.  «  No  notice  of  the  transactions 
of  the  managing  committee  was  sent  to 
Mr.  Roberts  after  his  name  was  struck  out 
of  the  provisional  committee  until  the 
27th  of  December  1845,  when  a  circular  of 
that  date  in  the  following  terms  was  for- 
warded to  him: — "Direct  Exeter,  Ply- 
mouth and  Devonport  Railway. — Sir,  I 
am  directed  by  the  committee  of  manage- 
ment of  this  company  to  request  your 
attendance,  as  one  of  die  members  of  the 
provisional  committee,  at  a  special  meeting 
to  be  held  at,  &c.  on  the  31st  inst.  to  take 
into  consideration  the  liabilities,  and  to 
decide  on  the  best  means  of  settling  the 
claims  upon  the  company.  (Signed) 
T.  G.  Tarrant,  Secretary  pro  tern.** 

Mr.  Roberts  replied  to  this  circular,  ex- 
pressing his  surprise  at  the  notice  being 
forwarded  to  him,  and  calling  attention  to 
the  terms  of  his  letter  of  the  22nd  of  Sep- 
tember, as  to  being  held  free  from  all  liabiU- 
ties,  and  to  the  withdrawal  of  his  name  as  a 
provisional  committeeman,  on  the  20th  of 
October.  He  did  not  attend  that  or  any 
subsequent  meeting,  until  the  2nd  of  March 
1846,  when  he  was  present  merely  to  pro- 
test against  being  considered  a  member  of 
the  committee.  Shortly  afterwards  Mr. 
Roberts  was  threatened  with  proceedings 
by  creditors  of  the  company,  and  under  that 
pressure  paid  the  sum  of  65L  to  the  credit 
of  the  company,  under  protest. 

An  order  being  made  for  winding  up  the 
afiairs  of  the  company,  the  Master,  under 
these  circumstances,  placed  the  name  of 
Mr.  Roberts  on  the  list  of  contribu- 
tories.  A  motion,  by  way  of  appeal 
from  the  decision  of  the  Master,  was  then 
made  before  Vice  Chancellor  Knight  Bruce, 
when  his  Honour  delivered  the  following 
judgment. 

Knight  Bruce,  V.C. — ^With  deference 
to  the  Master  I  do  not,  in  this  particu- 
lar case,  arrive  at  the  conclusion  at  which 
he  has  arrived.  Mr.  Roberts  may  or 
may  not  be  liable  to  creditors  of  the  com- 
pany, creditors  of  the  directors,  or  cre- 
ditors of  the  committee  or  either  of  the 
committee.     That  I  do  not  consider  to  be 

3B 


S70 


COURTS  OF  CHANCERY: 


L- 


a  question  before  me.  Again,  it  is  not 
necessary  for  me  to  say  what  I  should  have 
thought  of  the  case  if  the  postscript  of  the 
letter  of  the  22nd  of  September  had  not 
been  written ;  but  the  postscript  was  writ- 
ten. Now,  that  postscript  I  consider  an 
integral  and  original  part  of  the  contract, 
by  which  and  under  which  Mr.  Roberts 
was  associated  with  the  persons  with  whom 
he  was  associated  in  this  matter,  and  it  is 
in  these  terms — they  have  been  frequently 
read,  but  they  are  short — "  This  must  be 
taken  subject  to  my  approval  of  the  plans 
and  course  of  the  line  when  definitely 
fixed  upon,  and  so  that  I  shall  be  held 
free  from  all  liabilities.*'  I  am  of  opinion 
that  the  true  construction  of  these  words 
is,  that  as  between  themselves,  as  be- 
tween him  and  the  persons  with  whom 
he  was  to  be  associated,  there  was  to  be 
no  liability  on  his  part.  Still,  however, 
he  may  have  stipulated  for  that  ineffec- 
tually. The  contract,  though  intended  by 
him  to  be  conditional,  may  in  its  effect 
have  been  in  law  or  equity  absolute.  That, 
however,  is  not  my  opinion  here  :  I  think 
that  it  was  incorporated  into  the  contract 
frt)m  the  beginning,  and  must  be  considered 
as  having  accompanied  it  throughout. 
There  can  be  no  doubt  that  cases  of  pos- 
sible difficulty  might  arise.  One  which 
has  crossed  my  mind  was  suggested  by 
Mr.  Russell,  namely,  the  case  of  every  pro- 
visional committee-man  having  joined  under 
a  similar  reservation  as  to  the  absence  of 
liability,  and  an  action  brought  against 
all.  Then,  probably  there  must  be  by  law 
and  in  reason  some  contribution  among 
them  all  in  respect  of  that  demand,  although 
each  had  contracted  to  exclude  himself 
from  any  liability.  No  such  case,  however, 
is  brought  before  me,  and  the  evidence 
renders  it  unnecessary  for  me,  I  think,  to 
assume  that  this,  to  use  a  common  phrase, 
is  an  exceptional  case.  If  it  were,  it  might 
be  necessary  to  deal  with  it  in  a  different 
manner. 

With  deference  to  the  Master,  I  think  it 
right,  with  the  materials  before  me,  not  to 
retain  this  gentleman  on  the  list,  carefully 
confining  my  determination  to  the  particu- 
lar circumstances  of  this  individual  case, 
and  to  this  individual  case  on  the  materials 
now  before  me. 

Refer   it   to   the    Master  to  review  his 


report ;  the  costs  of  all  parties  to  be  paid 
out  of  the  estate. 

A  motion  was  now  made,  on  behalf  of 
the  official  manager,  by  way  of  appeal, 
to  discharge  the  order  of  the  Vice  Chan- 
cellor. 

Mr,  J,  Russell  and  Mr,  Roxburgh^  in 
support  of  the  motion,  contended,  that 
Mr.  Roberts  was  bound  by  having  allowed 
his  name  to  appear  as  one  of  the  provisional 
committee— ^e«^^*«  case  ( 1 ) ;  that  as  such 
he  concurred  in  the  election  of  the  managing 
committee,  who  were  his  agents  for  doing 
all  such  acts  as  were  necessary  and  proper 
for  furthering  the  projected  scheme ;  and 
that,  therefore,  he  was  liable  to  all  ex- 
penses incurred  and  all  contracts  entered 
into  by  them  previously  to  his  withdrawal : 
and  that  the  condition  expressed  in  his 
letter  of  the  22nd  of  September  could  not 
protect  him,  as  the  existence  of  any  such 
stipulation  was  unknown  to  the  rest  of  the 
committee. 

Mr,  Terr  ell  J  for  the  respondent,  contra. 
—Mr.  Roberts  came  under  no  legal  liabi- 
lity by  the  mere  fact  of  allowing  his  name 
to  be  published  as  one  of  the  provisional 
committee.  The  Winding-up  Acts  were 
not  intended  to  create  any  new  liabilities, 
but  merely  to  facilitate  the  proceedings  in 
enforcing  existing  liabilities.  Mr.  Roberts 
had  no  interest  in  the  intended  company, 
and  calls  can  only  be  made  in  respect  of  an 
interest.  If  he  should  be  held  liable  to  con- 
tribute, how  is  the  Court  to  measure  the 
quantum  of  his  liability  ?  No  shares  have 
been  taken  by  him.  Even  if  he  were  liable 
to  creditors  he  is  not  liable  as  a  member  of 
a  partnership,  for  none  such  existed. 

Mr,  Roxburgh  replied. 

July  15. —  RoLFE,  B.  (Lord  Commis- 
sioner) deb'vered  thejudgmentof  the  Court. 
— In  this  case,  we  think,  there  is  no  ground 
for  the  application.  The  only  circumstance 
found  in  this  case,  and  not  existing  in  that 
which  we  have  just  decided (2),  is,  that  Mr. 
Roberts  attended  two  meetings  of  the  pro- 
visional committee.     But  this   makes  no 


( 1 )  Ante,  p.  362. 

(2)  Cottle's  case,  ante,  p.  366. 
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difference  in  principle.  «  The  question  in 
every  case  is  not  what  meetings  has  a  com- 
mittee-man attended,  but  what  acts  has  he 
authorized  to  be  done  ?     Attendance  at  a 
meeting  proves  in  general  that  the  party 
so  attending  is   a  member  of  the   body 
assembled.     But  it  proves  no  more.     If 
indeed  any  act   is  done  by  the  meeting, 
the  circumstances    may    be    such   as    to 
^warrant   the   presumption  that  what  was 
done  was  the  act  of  every  person  present. 
Such  may  be  the  fair  inference  under  some 
c^ircumstances ;  it  may  be  a  very  unreason- 
able inference  in  others.     No  one  present 
dt  such  meeting  is  bound  by  any  resolu- 
tion to  which  he  does  not,  expressly  or 
impliedly,  assent.      Now  here  it  appears 
that,    before    any   resolution   was   finally 
come  to  by  the  meeting  of  the  7th  of  Oc- 
tober Mr.  Roberts  had  left  the  meeting ; 
and   so   the   resolutions   passed  certainly 
'vrere  not  his  acts.     Indeed,  if  he  had  con- 
curred, all  that  he  would  have  concurred 
in    would   have   been   in   appointing   the 
persons  named  in  that   behalf  to  be  the 
committee  of  management;    and,  as  was 
pointed  out  in  the  judgment  in  the  Ex- 
chequer, to  which  we  have  already  referred, 
it  by  no  means  necessarily  follows  from 
thence   that   the    parties    appointing   the 
committee  of  management  gave  them  autho- 
rity to  make  contracts.     It  is  not,  however, 
necessary  to  discuss  this  ;  for  it  is  certain, 
on  the  evidence  before  us,  that  Roberts  did 
not  concur  in  the  resolution  by  which  the 
committee  of  management  was  appointed. 
AVe  should  for  these  reasons  have  been  of 
opinion  that  Mr.  Roberts  was  not  a  con- 
tributory, even  independently  of  the  fact 
that  in  joining  the  committee  he  expressly 
stipulated  that  he  was  to  incur  no  liability. 
It  was  urged  that  this  stipulation  was  not 
Icnown  to  the  other  members,  and  if,  with- 
out such  a  stipulation,  he  would,  by  merely 
joining  the  committee,  have  become  liable 
to   the  expenses  incurred,  the   argument 
arising  from   the    non-communication   of 
that  fact  to  the  other  members  might  be 
entitled  to  weight.      But  it  is  certain  that 
Mr.    Roberts,  when   he  joined  the  com- 
mittee, supposed  he  had  guarded  himself 
against  all  risks ;    and  this  tends  strongly 
to  shew  the  propriety  of  the  view  taken 
by  the  courts  of  law  of  the  legal  position 
of  committee-men.     To  hold  that  the  men* 


fact  of  being  a  committee-man  makes  a 
man  responsible  for  others,  would  in  effect 
be  to  say,  that  a  qualified  consent  to  an 
application  necessarily  amounts  to  or  at 
all  events  subjects  the  party  to  the  conse- 
quences of  an  absolute  one.  It  is  hardly 
necessary  to  say,  that  in  this  case  the  pay- 
ment of  65/.  by  Mr.  Roberts  does  not  vary 
the  case.  That  payment  was  evidently 
made  merely  causd  pacis  and  under  protest. 
It  was  pressed  upon  us  that  the  judgment 
of  his  Honour  in  this  case  was  opposed  to 
that  of  Lord  Cottenham  in  Besley's  case{di)» 
But  on  referring  to  the  note  of  the  judg- 
ment there  we  find  that  Lord  Cottenham 
expressly  and  studiously  founds  his  opinion 
on  the  specialties  of  the  case,  and  so  can- 
not be  taken  to  have  decided  the  general 
question. 

We  are  of  opinion,  on  the  grounds  we 
have  already  stated,  that  the  motion  in 
this  case  must  be  dismissed,  with  costs. 


JOHNSON  V,  JOHNSON. 
SAME  V.  SAME. 


WiGRAM,  V.C. 

1849. 

Nov.  24,  26; 

Dec.  4,  12. 

Bill  of  Revivor — Order  to  revive — Pro- 
ceedings during  Abatement, 

Suit  abated  after  decree  by  marriage  of 
one  of  several  co-plaintiffs  unknown  to  their 
solicitor  in  the  cause ^  and  was  not  revived 
until  proceedings  had  been  subsequently  had 
under  the  decree.  Upon  the  application  of 
the  plaintiffs y  the  Court  declared  that  they 
were  entitled  to  the  same  benefit  of  the  prO" 
ceedings  since  the  abatement  as  they  would 
have  been  if  the  suit  had  been  immediately 
revived ;  and  ordered  the  suit  and  proceed- 
ings  to  be  carried  on  accordingly. 

The  original  bill  was  filed  in  October 
1839,  and  amended  by  order  of  the  2nd 
of  May  1840.  It  stated  that  on  the 
marriage  of  Mary  Johnson  (one  of  the 
co-plaintiffs)  with  her  late  husband,  the 
sum  of  1,000/.  3Z.  per  cent,  annuities 
was  transferred  into  the  names  of  two 
trustees,  of  whom  the  defendant  (F.  G. 
G.  Johnson)  was   the   survivor,  upon  the 

(3)  Ante,  p.  362. 
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trusts  declared  thereof,  by  an  indenture 
of  settlement  of  the  2l8t  of  February 
1801,  for  the  benefit  of  the  plaintiffs  and 
of  the  defendants  M.  A.  Johnson  and 
J.    Johnson.      It  charged    the   defendant 

F.  G.  G.  Johnson  with  having  sold  out 
the  settled  stock  and  applied  the  proceeds 
in  the  purchase  of  a  life  estate  in  certain 
messuages  and  hereditaments,  which,  by 
indenture  of  the  11th  of  November  1835, 
has  been  conveyed  in  trust  for  him,  to  the 
defendant  William  Young,  and  that  the 
latter  had  deposited  the  deeds  relating  to 
the  purchase  with  the  plaintiffs,  by  way 
of  equitable  mortgage  to  them  for  the 
amount  of  the  stock  thus  sold  out.  The 
bill  then  prayed  a  declaration  that  F.  G. 

G.  Johnson  was  bound  to  replace  the  stock, 
and  that  the  cestuis  que  trust  had  a  lien 
upon  the  premises  purchased  by  him ;  for 
sale  thereof,  if  necessary  ;  for  the  removal 
of  him  as  trustee  of  the  settlement ;  and 
for  the  appointment  of  a  new  trustee,  a 
receiver,  &c. 

At  the  hearing  of  ~the  cause,  on  the 
6th  of  May  1842,  a  decree  was  taken 
in  conformity  with  the  prayer,  directing 
the  usual  inquiries  as  to  the  children  of 
Mary  Johnson;  and  ordering  the  bill  to 
be  taken  pro  confesso  as  against  the  de- 
fendant J.  Johnson.  Various  proceedings 
were  had  under  the  decree,  and  F.  G.  G. 
Johnson  not  having  replaced  the  stock, 
his  life  interest  in  the  premises  purchased 
by  him  was  sold  by  order  of  the  Master, 
and  a  conveyance  thereof  to  a  purchaser 
executed  in  1845. 

On  the  14th  of  December  1841,  and 
before  the  hearing  of  the  cause,  one  of  the 
co-plaintiffs  Eliza  Johnson  intermarried 
with  Richard  Reece,  but  no  intimation  of 
the  marriage  was  given  to  the  solicitor 
of  the  plaintiffs  untS  November  1845.  A 
bill  of  revivor  and  supplement  was  con- 
sequently filed  in  May  1847,  to  which  all 
the  defendants  appeared  and  answered, 
except  F.  G.  G.  Johnson  and  J.  Johnson : 
the  time  for  their  answering  having  expired, 
traversing  notes  were  duly  filed  under  the 
52nd  General  Order  of  May  1845  (1),  and 
copies  served.  In  May  1848  and  before 
replication,  another  of  the  plaintiffs,  Louisa 
Johnson,  married,  and  a  second  bill  of  re- 

(1)  Ord.  Can.  »04;  s.c.  14  Law  J.  Rep.  (n.s.) 
Chanc.  289. 


vivor  was  in  consequence  filed  in  February 
1849,  to  which  all  the  defendants  appeared 
and  answered,  except  F.  G.  G.  Johnson  and 
J.  Johnson.  Traversing  notes  in  respect 
of  the  second  bill  of  revivor  were  also  duly 
filed  and  copies  served,  and  after  replication 
evidence  was  given  in  both  the  revived  suits. 
F.  G.  G.  Johnson  and  J.  Johnson  were  duly 
served  with  notice  of  all  the  proceedings. 

The  Master  had  not  made  his  general 
report,  and  the  plaintiffs  now  asked  for  a 
decree  that  the  suit  might  be  revived  and 
put  in  the  same  plight  and  condition  as  the 
same  was  in  at  the  time  of  the  marriage  of 
Eliza  Reece,  and  that  the  plaintiffs  might 
have  the  same  benefit  of  the  decree  and  all 
other  proceedings  since  her  marriage  as  they 
would  have  had  if  the  suit  had  been  revived 
immediately  after  the  marriage  and  before 
any  further  proceedings  had  been  taken  ; 
or  that  such  of  the  orders  and  proceedings 
as  might  be  for  the  benefit  of  all  parties 
might  be  adopted  and  confirmed  by  the 
decree  of  the  Court,  and  that  for  such 
purpose  all  necessary  inquiries  and  direc- 
tions might  be  made  and  given. 

Mr.  A,  Gordon  appeared  for  the  plain- 
tiffs ;  and — 

Mr,  A,  Hohhouse,  for  the  defendant, 
M.  A.  Johnson. 

The  defendants  F.  G.  G.  Johnson  and  J. 
Johnson  did  not  appear  at  the  hearing. 

Dec.  12. — ^WiGRAM,  V.C.  made  a  decree 
to  the  following  effect : — Declare  that  the 
plaintiffs  are  entitled  to  have  the  same 
benefit  of  the  proceedings  which  have  been 
had  in  the  original  cause  of  Johnson  t. 
Johnson,  since  the  14th  of  December  1841, 
when  the  original  suit  became  abated  by 
the  marriage  of  Eliza  Reece,  late  Eliza 
Johnson,  with  the  plaintiff  Richard  Reece, 
and  also  in  the  secondly-mentioned  suit 
of  Johnson  v.  Johnson,  as  they  would  have 
had  previously  to  such  proceedings  if  a 
bill  of  revivor  had  been  filed  and  an  order 
to  revive  the  said  original  suit  had  been 
duly  obtained. — Order  and  declare  that  the 
said  suit  and  proceedings  be  carried  on 
accordingly. — Reserve  costs  of  this  suit 
in  like  manner  as  the  same  are  reserved 
by  the  said  decree  in  the  original  suit.— 
Liberty  to  apply. 

See  Evans  v.  Williams,  6  Beav.  1 18. 
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t,  V.C.> 
0.       S 


PIKE  V.  BARBER. 


K.  Bruce 
July  10 

Partiea — Next-of-kin. 

Suit  by  plaintiffs  for  the  administration 
of  the  estate  of  Ay  an  intestate.  The  plain- 
tiffs claimed  to  be  the  next-of-kin  of  Ay  as 
being  the  children  of  By  a  sister  of  Ay  but 
stated  that  B,  had  had  other  chitdren,  C.  and 
Dy  whoy  by  reason  of  illegitimacy  y  had  no 
interest.  The  administrator y  by  his  answer y 
submitted  that  C,  and  D,  ought  to  be  made 
parties.  The  cause  being  set  down  on  an 
objection  for  want  of  partiesy  the  objection 
was  ordered  to  stand  for  the  hearing. 

The  plaintiffs,  by  their  bill,  stated  that 
they,  as  the  children  of  the  marriage  of 
the  only  sister  of  the  intestate  in  the  cause 
i¥ith  Mr.  Eyres,  were  the  next-of-kin  of 
the  intestate,  and  prayed  for  the  usual 
account  of  his  personal  estate.  The  bill, 
liowever,  charged  that  there  were  in  exist- 
ence certain  children,  the  offspring  of  a 
connexion  formed  by  Mrs.  Eyres  with 
another  person  previously  to  her  marriage 
^th  Mr.  Eyres,  but  stated  that  in  that 
case  there  had  been  no  marriage.  These 
X>ersons  were  not  made  parties  to  the  suit. 

The  administrator,  by  his  answer,  stated 
that  he  was  ignorant  of  the  circumstances 
stated  in  the  bill,  and  '*  submitted  to  the 
Court"  whether  the  persons  who  were 
stated  to  be  the  children  of  Mrs.  Eyres 
l>efore  her  alleged  marriage  with  Mr.  Eyres, 
ought  not  to  be  made  parties  to  the  suit. 
There  was,  however,  no  statement  that 
8uch  persons  "  claimed  any  interest." 

The  cause  was  set  down  to  have  the 
opinion  of  the  Court  taken  as  to  the  objec- 
tion for  want  of  parties  appearing  in  the 
pleadings. 

Mr.  Eldertauy  for  the  plaintiffs. 

Mr.  R.  Palmer  and  Mr.  John  Barbery 
for  the  defendant,  contended  that  the  per- 
sons in  question  ought  to  be  made  parties 
to  the  suit,  in  order  that  they  might  assert 
or  give  up  their  claims  to  be  the  next-of- 
kin,  and  that  the  assets  could  not  be  safely 
administered  in  their  absence. 

Knight  Bruce,  V.C.  said  that,  as  there 


was  no  statement  in  the  answer  that  the 
persons  in  question  had  made  any  claim, 
he  thought  that  he  could  not  direct  them 
to  be  made  parties.  The  objection  must 
stand  for  the  hearing.  He  thought,  how- 
ever, that  notice  of  the  proceedings  ought 
to  be  given  by  the  administrator  to  such 
parties. 


i,  V.C.> 
it  1.     > 


In  re  butterfield. 


K.  Bruce, 
August 

Infant — Guardian, 

Order  made  that  the  dividends  of  a  very 
small  sum  of  stocky  belonging  to  six  infantSy 
should  be  paid  to  their  guardian  until  the 
youngest  should  attain  twenty-onCy  or  further 
order. 

The  six  infant  children  of  Mr.  Butter- 
field,  deceased,  were  entitled  to  the  sum  of 
dOOZ.  31,  per  cent,  consols,  which  had  been 
carried  over  to  their  account.  A  guardian 
had  been  appointed  by  the  Court. 

A  petition  was  now  presented,  praying 
that  the  dividends  of  this  stock  might  be 
paid  to  the  guardian  of  the  infants  until 
the  youngest  child  should  attain  twenty- 
one,  or  further  order. 

Mr,  Simpson,  for  the  petition. 

Knight  Bruce,  V.C.  said,  he  doubted 
whether  he  could  make  such  an  order. 

Mr.  Simpson  said,  that  the  proposed 
order  would  not  prevent  any  child,  on 
attaining  twenty-one,  from  obtaining  a 
transfer  of  his  share,  and  that  it  might  be 
a  great  advantage  to  the  children  that  they 
should  have  the  opportunity  of  getting 
the  whole  sum  out  by  one  order. 

Knight  Bruce,  V.C.  said,  that  he 
would  not  make  such  an  order  with  respect 
to  a  sum  of  considerable  amount,  but  tJiat, 
considering  the  smallness  of  the  sum  in 
question,  he  might  venture,  '*  to  do  a  great 
right,  to  do  a  little  wrong,"  and  that  he 
would  make  the  order. 
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L.  C.  Tm  ACINTOSH  V.  THE  GREAT 

Jan.  19,  21,  22;  <      western       railway 
June  4.  (^     COMPANY. 

Railway  Company — Contractor — Fraud 
— Demurrer. 

A  hill  filed  against  a  railway  company y 
their  secretary  and  engineer^  stated  that  the 
plaintiff  had  contracted  with  the  company  to 
execute  certain  works  ;  and  that  the  company 
had  agreed  to  pay  for  them  in  a  specified 
manner^  with  a  proviso,  that  the  works  should 
not  he  considered  as  executed  unless  the 
engineer  of  the  company  should  certify  to 
that  effect;  and  that  the  engineer,  upon 
notice,  should  proceed  to  examine  the  works^ 
and,  if  properly  executed,  should  certify  the 
same,  and  that  thereupon  the  plaintiff  should 
he  entitled  to  recover ;  that  the  works  had 
heen  completed  properly,  hut  that  the  engineer, 
acting  under  the  direction  of  and  in  collusion 
with  the  company,  refused  his  certificate. 
The  hill  prayed  a  declaration  that  such 
refusal  was  a  fraud  upon  the  plaintiff,  and 
for  an  account  and  payment  of  the  sums  due 
to  him.  All  the  defendants  put  in  a  general 
demurrer.  Upon  appeal,  the  decision  of  the 
Court  helow  overruling  the  demurrers  was 
affirmed. 

This  was  an  appeal  from  the  decision  of 
Knight  Bruce,  V.C.  overruling  a  general 
demurrer  put  in  by  the  company.  The 
statements  of  the  bill  and  the  relief  sought 
are  set  out  in  the  report  of  the  case  on  the 
original  hearing,  18  Law  J,  Rep,  (n.s.) 
Chanc.  94. 

Mr,  Bethell,  Mr,  Bacon  and  Mr,  Stevens 
appeared  in  support  of  the  appeal. 

Sir  Fitzroy  Kelly,  Mr,  J.  Russell  and 
Mr,  Lloyd  appeared  in  support  of  the 
order  below. 

June  4. — The  Lord  Chancellor.  —  I 
have  examined  with  great  care  the  state- 
ments in  the  very  voluminous  bill  in  this 
case,  and  have  come  to  the  conclusion  that 
the  Vice  Chancellor  Knight  Bruce's  judg- 
ment is  correct ;  and  in  affirming  it  I  do 
not  think  that  any  of  the  decisions  upon 
similar  subjects  are  in  the  least  disturbed. 
It  will  probably  be  extremely  difficult 
for  a  court  of  equity  to  do  justice  to  the 


plaintiffis,  according  to  the  case  made  by 
the  bill ;  but  there  does  not  appear  to  be 
any  possibility  of  a  court  of  law  doing  so. 
What  might  be  the  effect  of  such  a  state  of 
things  if  this  impossibility  had  arisen  from 
the  act  or  conduct  of  the  plaintiffs,  it  is  not 
necessary  to  consider ;  because  it  is,  I 
think,  sufficiently  stated  and  shewn  that 
it  not  only  exists  in  this  case,  but  that  it 
has  arisen  from  the  conduct  of  the  defen- 
dants, not  adopted  probably  from  any  frau- 
dulent intention  or  schemes,  but  now  made 
the  instrument  of  fraud,  if  it  should  pre* 
vail  to  prevent  the  plaintiffs  from  recovetr 
ing  payment  of  what  is  justly  due  to  them. 

The  subject-matters  upon  which  the 
plaintiffs  seek  the  assistance  of  equity  are 
various,  but  in  most  of  them  the  same  ground 
exists  ;  and,  as  it  is  sufficient  for  the  pre- 
sent purpose  to  see  that  a  case  is  made  for 
some  relief,  I  purpose  confining  myself  to 
that  point  which  is  common  to  many  of 
the  subject  matters  of  the  bill,  and  as  to 
which  the  facts  stated,  if  true,  are,  I  think, 
sufficient  to  entitle  the  plaintiffs  to  the 
assistance  of  this  Court.  It  is  true  that 
the  specification  and  contract  constitute  a 
relationship  between  the  plaintiffs  and  the 
defendants  which,  if  correctly  acted  upon, 
would  have  given  to  the  plaintiffs  a  legal 
right,  and  a  legal  right  only,  to  the  benefits 
they  claim  by  this  bill ;  but  if  the  facts 
stated  in  the  bill  are  such  as,  if  true, 
deprive  the  plaintiffs  of  the  means  of 
enforcing  such  legal  rights,  such  facts 
having  arisen  from  the  conduct  of  the  de- 
fendants or  of  their  agent,  and  so  recognized 
by  the  specification  and  contract,  and  now 
used  for  the  fraudulent  purpose  of  defeat- 
ing the  plaintiffs'  claim  altogether,  the  de^- 
fendants  cannot  resist  the  plaintiffs'  claim  in 
equity,  upon  the  ground  that  their  remedy 
is  only  at  law,  nor  is  it  any  answer  to  shew 
that,  if  the  plaintiffs  cannot  get  at  law 
what  they  contracted  for,  they  may  obtain 
compensation  in  damages.  It  is  no  answer 
to  a  bill  for  specific  performance,  that  the 
plaintiff  may  bring  an  action  for  damages 
for  a  breach  of  the  contract,  or  in  a  proper 
case  file  a  bill  for  recovery  of  specific 
chattels,  that  damages  may  be  recovered 
in  trover.  The  language  of  pleading  is, 
not  that  the  plaintiff  has  no  remedy,  but  no 
adequate  remedy  save  in  a  court  of  equity. 
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It  is,  therefore,  no  answer  in  the  present 
case  for  the  defendants  to  urge  that  if  they 
or  their  agents  have  been  neglectful  of  what 
they  undertook  to  do,  by  which  the  plain- 
tiffs have  suffered,  they  may  be  liable  in 
damages  to  the  plaintiffs.  They  contracted 
for  a  specific  thing,  and  are  not  bound  to 
take  that  or  something  in  lieu  of  it,  if  such 
other  thing  be-  not  what  this  Court  con- 
siders as  a  fair  equivalent.  I  do  not  there- 
fore consider  that  any  answer  is  given  to 
the  plaintiffs'  right  to  file  a  bill  in  this  court, 
by  shewing  that  the  ground  upon  which 
they  claim  the  right  so  to  do,  namely,  the 
being  barred  of  their  legal  remedy  by  the 
conduct  of  the  defendants,  may  subject 
them  to  damages  at  law.  It  was  indeed 
urged  that  the  plaintiffs*  remedy  at  law  was 
not  affected  by  the  facts  alleged  in  the  bill, 
because  it  was  contended  that  a  condition 
precedent,  the  performance  of  which  was 
rendered  impossible  by  the  conduct  of  the 
defendants,  could  not  affect  the  plaintiffs* 
right,  upon  the  authority  of  Hotham  v.  the 
East  India  Company  (1)  ;  but  the  present 
is  not  a  contract  dependent  upon  a  con- 
dition precedent,  but  the  matter  to  be 
performed,  and  the  performance  of  which 
has  been  prevented  by  the  conduct  of  the 
defendants,  is  part  of  and  of  the  essence  of 
the  contract  itself,  and  without  the  perform- 
ance of  which  it  is  provided  that  no  right 
under  the  contract  shall  arise.  The  case 
made  by  the  bill  in  this  respect  varies 
according  to  the  facts,  but  the  principle  is 
incltided  in  all  extra  work,  for  instance,  the 
payment  of  which  was  to  be  regulated  by 
periodical  admeasurements,  and  a  fixed  rate 
of  charge  cannot  now  be  so  regulated,  being 
covered  and  concealed  by  other  works 
made  under  the  directions  of  the  agent  of  the 
defendants ;  the  contract,  therefore,  though 
capable  of  being  performed  after  a  due  in- 
vestigation, cannot  be  the  subject  of  an  action 
upon  the  terms  of  it.  Similar  observations 
apply  as  to  other  parts  of  the  case,  such  as 
the  works  not  being  completed  within  the 
prescribed  time,  and  the  causes  which  led 
to  that  omission. 

It  appears  to  me,  therefore,  that  this 
is  clearly  a  case  in  which  the  plaintiffs 
cannot  obtain  what  they  are  entitled  to  at 

(1)1  Term  Rep.  638. 


law,  and  that  their  inability  to  do  so  has 
arisen  from  the  acts  of  the  defendants  or 
their  agent ;  and  whether  such  acts  arose 
originally  from  any  fraudulent  motive 
or  not,  I  think  that  to  use  them  for  the 
purpose  of  defeating  the  plaintiffs'  remedy 
would  constitute  a  fraud  which  tliis  Court 
will  not  permit  the  defendants  to  avail 
themselves  of,  and  that  therefore  they  are 
precluded,  according  to  the  statements  in 
the  bill,  from  raising  the  objections  they 
rely  upon  to  the  plaintiffs'  equity,  and  that 
there  is  sufficient  allegation  of  that  of  which 
the  fraud  consists.  The  demurrer  was, 
therefore,  I  think,  properly  overruled,  and 
this  appeal  must  be  dismissed,  with  costs. 


K.  Bruce,  V.C.I     ^         , 

July  25,  27.     I     ^'i«"-'«  BENNETT. 

Infant — Legacy  paid  into  Court  under  the 
36  Geo.  3.  c.  52. — Motion  for  Transfer. 

An  application  for  a  transfer  of  consols 
purchased  by  means  of  a  legacy  paid  into 
court  under  the  36  Geo.  3.  c.  52.  may  be 
made  on  motion. 

By  the  36  Geo.  3.  c.  52.  s.  32.  it  is  enact- 
ed that,  where,  by  reason  of  the  infancy  of  a 
legatee,  an  executor  cannot  pay  a  legacy, 
it  shall  be  lawful  for  the  executor  to  pay 
the  amount  into  the  Bank  of  England,  such 
money  to  be  laid  out  in  consols,  which 
shall  be  afterwards  transferred  to  the 
legatee,  "on  application  to  the  Court  of 
Chancery,  by  petition  or  motion  in  a  sum- 
mary way." 

Under  this  act,  a  legacy  of  401.  had 
been  paid  into  the  Bank  for  the  benefit  of 
Elizabeth  Bennett,  and  an  application  for 
a  transfer  was  now  made,  on  motion,  by 
her,  on  her  coming  of  age. 

Mr.  PownaU,  for  the  motion. 

Knight  Bruce,  V.C.  said  that  he  had 
an  impression  that,  according  to  the 
practice  of  the  Court,  such  application 
could  be  made  by  petition  only,  and 
directed  that  the  matter  should  stand  over, 
in  order  that  the  practice  should  be  inquired 
into. 
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Upon  a  subsequent  day,  the  Registrar  in 
Court  stated  that,  according  to  the  practice, 
such  applications  might  be  made  by  motion, 
and 

Knight  Bruce,  V.C.  made  the  order 
accordingly. 


K.  Bruce, 
August 


In  re  cann's  estate. 

In  the  matter  of  the  Nor- 
folk RAILWAY  com- 
pany's ACTS. 


Railway  Company — Lands  Clauses  Con- 
solidation Act,  s,  69. — Copyhold  Land, 

The  69th  section  of  the  Lands  Clauses 
Consolidation  Act  does  not  authorize  the 
investment  of  the  purchase-money  of  a  free- 
hold estate  in  copyhold  property — semble. 

Butj  upon  the  report  of  theMaster  that 

such   an  investment  is  fit  and  proper,  and 

for  the  benefit  of  the  persons  interested,  the 

Court  will,  in  certain  cases,  sanction  such  an 

investment, 

A  testator  devised  a  freehold  estate  to 
John  Ploughman  for  life,  with  remainder 
to  trustees  on  the  usual  trusts  for  sale, 
with  a  direction  to  divide  the  purchase- 
money  among  certain  specified  persons. 
This  property  was  taken  by  the  above- 
mentioned  railway  company  under  one  of 
their  acts,  which  was  passed  after  the 
Lands  Clauses  Consolidation  Act(l),  and 
the  purchase-money  was  paid  into  court. 
A  reference  was  made  to  the  Master,  on  the 
petition  of  the  tenant  for  life,  to  inquire 
**  whether  it  was  fit  and  proper,  and  for 
the  benefit  of  the  petitioner  and  the  other 
parties  interested,"  that  a  part  of  the  pur- 
chase-money should  be  laid  out  in  the 
purchase  of  the  freehold  and  copyhold  lands 
mentioned  in  a  certain  proposed  agreement. 
The  Master  made  his  report,  whereby  he 
found  that  all  the  persons  interested  in  the 
purchase-money  were  ascertained,  and  were 
of  age,  but  that  two  of  them  were  married 
women ;  and  found  also  that  the  agreement 
was  fit  and  proper,  and  for  the  benefit  of 
the  persons  interested. 


A  petition  was  now  presented  praying 
for  a  confirmation  of  the  Master's  report 
and  consequential  directions,  and  praying 
also  that  the  purchase-money  and  the  fines 
and  fees  attending  the  admission  to  the 
copyhold  property  might  be  paid  out  of 
the  money  then  in  court. 

Mr,  ToUer,  for  the  petition. 

Knight  Bruce,  V.C.  said,  he  doubted 
whether  the  act  authorized  the  investment 
of  purchase-money  arising  from  a  freehold 
estate  in  the  purchase  of  copyhold  pro- 
perty. 

Mr,  Toller  referred  to  the  69th  section 
of  the  Lands  Clauses  Consolidation  Act, 
whereby  it  is  directed  **  that  the  money 
paid  into  the  Bank  shall  be  applied  in  the 
purchase  of  other  lands  to  be  conveyed  to  the 
same  uses  as  the  lands  in  respect  of  which 
such  money  shall  have  been  paid  stood 
settled*' ;  and  to  the  interpretation  clause, 
which  enacted  that  the  word  "  lands*' 
should  extend  to  "  messuages,  lands,  tene- 
ments and  hereditaments  of  any  tenure." 

Knight  Bruce,  V.C.  said  that  if  any 
authority  were  produced  he  would  act  upon 
it;  but  that  he  would  not  be  the  first  to 
put  that  interpretation  on  the  act.  He 
thought,  however,  that,  if  there  was  a  report 
of  the  Master  or  proper  evidence  that  the 
purchase  was  for  the  benefit  of  the  married 
women,  he  might  make  the  order.       ^ 

Mr,  Toller  called  the  attention  of  His 
Honour  to  the  language  of  the  reference 
to  the  Master,  who  had  reported  that  it 
was  for  the  benefit  of  all  persons  interested. 
He  could  also  state  that  the  Master's 
attention  had  been  called  to  the  point. 

Mr,  B,  L,  Chapman,  for  the  company. 

Knight  Bruce,  V.C.  said,  that  upon 
the  last  ground  stated  by  Mr.  Toller  he 
would  make  the  order. 


(I)  8  Vict  c.  18. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


377 


M.R. 

1849. 

Nov.  12,  IS,  14. 

1850. 

Jan.  12. 


BAILEY  V.  THE  BIRKEN- 
HEAD, LANCASHIRE, 
AND  CHESHIRE  JUNC- 
TION RAILWAY  COM« 
PANY. 


Railway  Company — Internal  Management 
^^CaUs,  Jurisdiction  of  Equity  to  restrain 
^~Shareholders-^~Preference  of  one  Class  to 
another — Demurrer — Parties — Pleading, 

Under  an  act  of  parliament  the  capital 
of  a  railway  was  converted  into  shares  of 
the  nominal  value  of  27 1*  10«.,  221.  and  3\l, 
upon  which  unequal  sums   were   due,  and 
upon  which  profits  were  payable  in  propor^ 
tion  to  the  money  actually  paid,     A  bill  was 
filed  by  a  holder  of  shares  of  SI  I,  on  behalf 
of  himself  and  the  other  holders  of  such 
shares f  alleging  that  the  directors  had  formed 
a  scheme  to  conduct  the  affairs  of  the  com" 
pany  without  regard  to  the  general  benefit 
of  the  shareholders y  but  for  the  benefit  of 
the  holders  of  shares  of  211,  lOs,  and  221, ; 
and  that  in  furtherance  of  such  design  they 
had  made  a  call  of  10/.  on  the  holders  of 
shares  of  311,  ^  and  that  they  had  done  various 
other  acts  stated  in  the  bill  to  intimidate  and 
induce  the  shareholders  to  consent  to  terms 
which   would  give    an   advantage    to    the 
holders  of  shares  of  27 L  lOs,  and  221,     It 
was  also  alleged  that  the  call  was  not  re- 
quiredfor  the  works  which  the  company  had 
power  to  make,  and  it  prayed  for  an  inquiry 
to  ascertain  how  much  of  the  10/.  was  re* 
quired  for  the  purposes  of  the  company  y  and 
for  an  injunction  to  restrain  proceedings  to 
enforce  payment  of  more  of  such  calls  than 
should  be  found  necessary.     The  bill  also 
alleged  that  the  plaintiff  and  other  holders 
of  311,  shares  had  not  paid  the  caUy  but 
that  some  had : — Heldy  upon  a  demurrer,  by 
the  company  for  want  of  equity  and  for  want 
of  parties,  that,  as  the  bill  contemplated  a 
continuance  of  the  company,  the  Court  could 
not  entertain  jurisdiction  and  assume  to  inter- 
fere in  the  internal  management  of  the  com- 
pany,  and  that  the  plaintiff  was  not  entitled 
to  relief  on  this  bill. 

Held,  also,  that  the  bill  was  defective  for 
want  of  parties,  as  the  plaintiff  sued,  as  well 
for  shareholders  who  had  paid,  as  for  those 
who  had  not  paid,  and  also  because  the  bill 
did  not  allege  that  the  holders  of  other  shares 
were  fully  represented  by  the  defendants, 
Nbw  Ssbiis,  XIX.— Chabo. 


and  the  demurrer  was  allowed,  and  leave  to 
amend  the  bill  refused. 

The  clauses  in  a  railway  act  upon  which 
a  plaintiff  intends  to  rely,  should  be  stated 
in  the  bill;  and,  if  omitted  in  the  bill  cannot 
be  referred  to,  upon  demurrer,  although  the 
act  is  a  public  one. 

This  bill  was  filed  by  Joseph  Bailey 
on  behalf  of  himself  and  all  other  holders 
of  shares   of   31/.    each   in    the    Birken- 
head, Lancashire,   and  Cheshire  Junction 
Railway  Company,   except    such   of  the 
defendants  as  were  holders  of  such  shares, 
against    the    said    company   and   against 
James    Bancroft   and   the  other   directors 
thereof.      The  bill  stated  an  act,   passed 
in   1837,    7  Will.  4.   &  1  Vict.  c.  cvii., 
authorizing  the  construction  of  the  Ches- 
ter and  Birkenhead  Railway,  with  a  capi- 
tal of  250,000/.  divided  into  5,000  shares 
of  50/.  each,  and  an  act,  passed  in  1 840, 
3  &  4  Vict.  c.  ii.,  authorizing  the  raising 
of  125,000/.   additional  capital    to    com- 
plete the  works  of  the   company  ;    that 
the   whole    capital   of    250,000/.    except 
about  4,000/.,  was  raised  by  shares  of  50/. 
each  issued  at  par ;  that  under  the  act  of 
1840,  the  company  created  5,000   shares 
of  the  nominal  value  of  25/.  each,  4,959 
of  which  were  issued  at  a  discount  of  5/. 
each  ;  that  in  1842  the  company,  under 
the  act  of  1840,  created  7,500  shares  of 
the  nominal  value  of  50/.  each,   7,415  of 
which  were  issued  at  17/.  per  share,  being 
a  discount  of  33/.  per  share  ;  that,  in  1845, 
another   act,   8  &  9  Vict.   c.  xcix.,  was 
passed,  authorizing  the  Chester  and  Birken- 
head Railway  Company  to  extend  the  rail- 
way and  to  raise  a  capital  of  300,000/.  for 
that  purpose,  and  that  the  company,  in  pur- 
suance of  this  act,  created  15,000  shares  of 
20/.  each,  and  issued  14,780  of  such  shares 
at  par.     The  bill  then  stated  an  act,  passed 
in  1846,  9  &  10  Vict.  c.  xci.,  authorizing 
the  construction  of  the  Birkenhead,  Lan- 
cashire and  Cheshire  Junction  Railway  with 
a  capital  of  1,500,000/.,  to  be  divided  into 
45,000  shares  of  33/.  6s.  Sd.  each,  which 
shares  were  issued  at  par,  and  that  all  the 
money  under  the  acts  of  1837  and  1840 
was  fully  called  up.     The  bill  then  stated 
an   act,  passed   in   1847,    10  &  11  Vict, 
c.  ccxxii.,  amalgamating  the  Chester  and 
Birkenhead  Railway  with  the  Birkenhead, 
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Lancashire  and  Cheshire  Junction  Railway, 
which  enacted  that  all  the  real  and  per- 
sonal estate  of  the  Chester  and  Birkenhead 
Railway  Company,  and  all  their  rights  and 
powers,  should  be  vested  in  the  Birken- 
head, Lancashire  and  Cheshire  Junction 
Railway  Company,  and  (sect.  12,)  that 
the  latter  company  should  create  such  a 
number  of  shares,  or  such  an  amount  of 
stock  in  that  company,  as  would  admit  of 
shares  or  stock  in  the  same  company  being 
allotted  to  holders  of  shares  in  the  Chester 
and  Birkenhead  Railway  Company,  in  lieu 
of  shares  held  by  them  in  the  capital  of 
that  company,  according  to  the  scale  and  in 
the  proportions  therein  mentioned ;  and  by 
section  13.  it  was  enacted,  that  every  per- 
son who,  at  the  time  of  the  passing  of  this 
act,  held  50/.  shares  in  the  Chester  and 
Birkenhead  Railway  Company  should  be 
entitled,  in  respect  of  each  such  share,  to 
two  shares  in  the  capital  of  the  Birkenhead, 
Lancashire  and  Cheshire  Junction  Railway 
Company,  of  the  nominal  value  of  271.  lOs, 
each,  without  being  required  to  pay  any 
sum  in  respect  thereof,  and  that  the  holders 
of  25/.  shares  in  the  Chester  and  Birken- 
head Railway  Company  should  be  entitled 
to  the  like  number  of  shares  in  the  Birken- 
head, Lancashire  and  Cheshire  Junction 
Railway  Company,  of  the  nominal  value 
of  27/.  10«.  each,  without  being  required 
to  pay  anything  in  respect  thereof,  and 
that  the  holders  of  20/.  shares  in  the 
Chester  and  Birkenhead  Railway  Company 
should  be  entitled  to  the  like  number  of 
shares  in  the  Birkenhead,  Lancashire  and 
Cheshire  Junction  Railway  Company,  of  the 
nominal  value  of  22/.  each.  And  (sect.  14) 
the  shares  of  27/.  105.  each  were  declared 
to  be  fully  paid  up,  except  for  so  much 
money  as  might  have  been  called  for  by 
the  Chester  and  Birkenhead  Railway 
Company,  and  not  paid  up  on  the  shares 
of  50/.  and  25/.  each  in  that  company  ; 
but  it  was  subsequently  stated  in  the  bill 
that  the  full  amount  of  those  shares  had 
been  called  for;  and  as  to  the  shares  of 
22/.  each,  on  which  6/.  10^.  only  had  been 
called  up,  powers  were  given  to  make 
and  enforce  calls  for  the  purpose  of  calling 
up  the  unpaid  amount  thereof  to  the 
extent  of  20/.  It  also  enacted  (sect.  17.) 
that  the  proprietors  of  the  several  shares 
in  the  capital   of  the   Birkenhead,   Lan- 


cashire and  Cheshire  Junction  Railway 
Company,  which  were  thereby  vested  in 
the  persons  who  were  proprietors  of  shares 
in  the  Chester  and  Birkenhead  Railway 
Company  should  be  entitled  in  respect 
thereof  as  follows,  that  is  to  say,  from  the 
1st  of  January  1847,  to  the  1st  of  January 

1849,  to  interest  on  the  nominal  amount 
of  the  shares  vested  in  them,  at  the  rate 
of  5/.  per  cent,  per  annum,  subject  to 
deduction  as  to  any  sums  which  the  Birk- 
enhead, Lancashire  and  Cheshire  Junction 
Railway  Company  should  be  entitled  to 
call  for  on  the  22/.  shares,  and  from  the 
1st  of  January  1849  to  the  1st  of  January 

1850,  to  interest  on  the  nominal  amount 
of  their  shares  at  the  rate  of  6/.  per  cent, 
per  annum  on  such  payment,  and  subject 
to  such  deduction  as  aforesaid;  and 
(section  18.)  preference  was  to  be  given  to 
the  proprietors  of  these  shares  in  respect 
of  their  interest  over  the  other  shareholders 
of  the  company.  By  the  20th  section  of 
the  act,  afler  reciting  that  the  capital  autho- 
rized by  the  act  of  1846  to  be  raised  by 
the  Birkenhead,  Lancashire  and  Cheshire 
Junction  Railway  Company,  in  shares  of 
33/.  6s.  Sd.  each,  was  1,500,000/.  ;  and, 
reciting  that  the  amount  which  would  be 
paid  to  the  Chester  and  Birkenhead  Rail- 
way Company  as  premiums  on  their  shares, 
was  105,000/.,  it  was  enacted  that  it 
should  not  be  lawful  for  the  Birkenhead, 
Lancashire  and  Cheshire  Junction  Railway 
Company  to  raise  more  capital  under  the 
powers  of  their  act  than  1,395,000/.,  and 
that  the  nominal  value  of  each  share  should 
be  reduced  from  33/.  6s.  Sd.  to  31/.  And 
it  also  enacted  (sect.  21.)  that  from  and 
after  the  1st  of  January  1850,  the  proprie- 
tors of  the  27/.  lOs.  and  22/.  shares  should 
be  entitled  to  share  the  profits  of  the 
undertaking  pari  passu  with  the  31/. 
shareholders,  in  proportion  to  the  amount 
paid  up  by  them. 

The  bill  stated  that  a  call  of  1/.  5s.,  in 
respect  of  the  31/.  shares,  and  a  call  of 
3/.  in  respect  of  the  22/.  shares,  had  been 
made,  and  that  such  calls  were  made  pay- 
able in  1847,  and  that  in  1848  another  call 
of  2/.  5s.  was  made  in  respect  of  the  31/. 
shares ;  and  that  subsequent  to  such  calls, 
and  before  November  1848,  the  defendant^ 
James  Bancroft,  who  was  the  chairman  of 
the  Birkenhead,  Lancashire  and  Cheshiro 
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Junction  Railway  Company,  and  such  of 
the  directors  of  the  same  company  as 
were  still  directors  formed  a  scheme  of 
conducting  the  affairs  of  the  company 
without  regard  to  the  general  benefit  of 
the  shareholders,  and  in  such  manner  as 
to  promote  their  own  individual  interests, 
and  to  benefit  the  holders  of  shares  of 
271.  lOs,  and  22/.,  to  the  prejudice  of 
the  holders  of  shares  of  31/.,  and  that 
they  determined  before  proceeding  to 
carry  their  design  into  execution,  that  such 
of  them  as  were  holders  of  shares  of  31/. 
should  sell  such  shares,  and  piu'chase  shares 
of  271.  105.  and  22/.,  and  that  they  also 
determined  to  make  such  arrangements  so 
as  to  render  it  certain  that  the  majority  of 
the  directors  should  be  holders  of  shares 
of  27/.  lOs.  and  22/.  The  bill  then  stated 
that  the  directors,  intending  to  depreciate 
the  shares  of  31/.  caused  some  intima- 
tion to  be  given  to  dealers  in  shares  at 
Manchester  and  Liverpool  of  an  intention 
to  abandon  a  considerable  part  of  the  rail- 
way authorized  by  the  act  of  1846,  though 
they  intended  to  make  full  calls  upon 
such  shares ;  and  that  at  a  meeting  held 
on  the  25\h  of  November  1848,  they 
proposed  terms  for  the  relinquishment  or 
modification  of  the  interest  of  the  holders 
of  shares  of  31/.,  which  were  alleged  to 
be  injurious  to  them,  and  were  dissented 
from  by  the  plaintiff  and  divers  other 
holders  of  shares ;  notwithstanding  which 
the  directors,  in  February  18-J9,  introduced 
a  bill  into  the  House  of  Commons  to 
authorize  the  company  to  abandon  a  part 
of  the  line,  to  form  a  new  line  to  join  the 
London  and  North- Western  Railway,  to 
alter  the  mode  of  constructing  part  of  their 
works,  and  to  alter  their  tolls,  and  for  other 
purposes ;  and  it  proposed  to  enable  them 
to  abandon  parts  of  the  railway  and  works 
which  they  had  obtained  power  to  make, 
and  for  a  corresponding  reduction  in  the 
amount  of  the  capital  of  the  company,  and 
also  for  a  modification  of  the  interests  of 
the  holders  of  the  31/.  shares,  which  it  was 
proposed  to  cancel,  and  in  lieu  thereof  to 
create  106,000  new  shares,  of  the  nominal 
value  of  7/.  each,  upon  which  1/.  5s»  was 
to  be  considered  as  paid,  and  to  give  the 
proprietors  of  the  31/.  shares  an  equal 
number  of  such  new  shares  in  lieu  thereof. 
The  bill  also  stated  a  petition  against  this 
bill  by  certain  holders  of  shares  of  81/. 


and  a  consequent  alteration  in  the  proposed 
enactments,  and  the  final  withdrawal  of 
it  from  parliament  upon  the  company 
objecting  to  clauses  respecting  the  tolls 
which  the  parliamentary  committee  pro- 
posed to  introduce ;  and  it  alleged  that 
while  the  bill  was  before  parliament,  and 
when  the  intended  opposition  of  the  pe- 
titioners against  it  was  known,  the  directors, 
on  the  10th  of  February  1849,  in  order  to 
intimidate  the  holders  of  the  31/.  shares, 
and  to  cause  them  to  abstain  from  opposing 
the  bill,  made  a  call  of  10/.  per  share  on 
the  31/.  shares,  one  half  to  be  paid  in 
March,  and  the  other  half  in  April  1849. 

The  bill  also  alleged  that  the  call  of  10/. 
was  not  required  for  the  execution  of  any 
of  the  works,  which  at  the  time  when  the 
call  was  made  were  being  or  were  intended 
to  be  executed ;  that  on  the  26th  of  June 
1849,  the  period  of  three  years  from  the 
passing  of  the  act  of  1846  expired,  and 
the  company  not  having  purchased  any  of 
the  lands  required  for  making  their  branch 
railways  from  Hooton  to  Helsby  and  from 
Lower  Walton  to  Heaton  Norris,  had  lost 
the  power  of  constructing  the  same,  and 
had,  in  fact,  abandoned  them ;  that  the 
only  portions  of  the  railways  authorized 
by  the  act  of  1846,  which  they  still  had 
power  to  make,  extended  from  Chester 
to  Helsby  and  from  Helsby  to  Lower 
Walton,  and  comprised  between  sixteen  and 
seventeen  miles ;  that  the  cost  of  making 
the  railways  which  they  had  abandoned 
would  have  exceeded  813,000/.,  that  the 
abandonment  had  rendered  it  unnecessary 
to  raise  it,  but  if  that  sum  were  appro- 
priated among  the  45,000  shares  of  81/. 
each,  it  would  give  the  sum  of  18/.  and 
upwards  as  the  amount  of  the  proper  re- 
duction of  such  shares,  and  that  it  thereby 
appeared,  as  the  fact  was,  that  the  monies 
raised  and  to  be  raised  in  respect  of  every 
such  share,  ought  not  to  exceed  the  sum  of 
13/.  per  share,  and  that  sums  equal  to  10/. 
per  share  having,  previously  to  the  com- 
mencement of  1849,  been  deposited  upon, 
or  called  up  in  respect  of  the  shares  of  31/., 
the  sum  of  3/.  per  share  was  the  utmost 
total  amount  of  any  call  or  calls  which  could 
subsequently  have  been  propeiiy  made  in 
respect  of  such  shares ;  that  the  plaintiff 
was  the  owner  of  487  shares  of  31/.  each, 
and  the  directors,  although  they  knew  that 
the  call  of  10/.  was  not  required,  never- 
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theless,  in  pursuance  of  their  scheme  and 
design,  and  for  the  fraudulent  purpose  of 
injuring  and  oppressing  the  plaintiff  and 
the  other  shareholders  on  whose  behalf  he 
sued,  and  of  procuring  a  forfeiture  of  their 
shares  for  the  benefit  of  the  other  share- 
holders, persisted  in  enforcing  the  call. 
That  the  holders  of  certain  of  the  31 L  shares 
had,  in  consequence  of  the  defendants 
threatening  to  bring  actions  against  them 
for  the  recovery  of  such  call,  paid  the  same, 
but  had,  at  the  same  time,  protested  against 
such  call  as  improper  and  unjust,  and  had 
insisted  on  their  right  to  have  the  same 
repaid ;  that  the  plaintiff,  and  divers  other 
of  the  shareholders,  on  whose  behalf  he 
sued,  had  refused  to  pay  such  call. 

The  bill  then  charged  that  by  reason  of 
the  arrears  of  calls  on  the  31/.  shares,  the 
holders  of  271.  lOs.  and  22/.  shares,  capable 
of  voting  at  meetings  of  the  company,  had 
a  majority  of  votes  over  the  holders  of  31/. 
shares  capable  of  voting  thereat,  and  that 
the  obtaining  of  such  majority  for  the 
holders  of  27/.  10^.  and  22/.  shares  was 
one  of  the  objects  of  the  defendants,  and 
that  in  consequence  of  the  existence  of 
such  majority  most  of  the  holders  of  shares 
of  31/.  had  considered  it  useless  to  attend, 
and  had  not  attended  any  meetings  of  the 
company  since  August  1848,  and  that 
the  proceedings  of  all  subsequent  meetings 
had  been  wholly  controuled  by  holders  of 
shares  of  27/.  10^.  and  22/. ;  that  the 
monies  to  be  raised  by  means  of  the  31/. 
shares  were  authorized  by  parliament  to 
be  raised  for  the  purpose  of  constructing 
works  authorized  by  the  acts  of  1846  and 
1847,  and  were  not  by  any  of  the  said  acts 
authorized  to  be  raised  or  applied  for  pay- 
ing off  monies  borrowed  on  mortgage  by 
the  Chester  and  Birkenhead  Railway  Com- 
pany, but  that  the  defendants  threatened 
and  intended  so  to  apply  the  same  ;  that 
the  defendants  alleged  that  they  had  not 
abandoned  the  formation  of  the  portions  of 
railway  from  Lower  Walton  to  Heaton 
Norris,  and  from  Hooton  to  Helsby,  but 
the  bill  charged  the  contrary  to  be  the 
truth,  and  that  the  company  had  not  pur- 
chased or  taken  any  steps  to  purchase  any 
of  the  lands  required  for  making  such  por- 
tions of  railway,  and  that  it  was  wholly 
impracticable  for  the  company  to  make  the 
same  without  another  act. 

The  bill  also  charged  that  the  number  of 


holders  of  31/.  shares  was  so  great,  and 
their  rights  and  liabilities  so  subject  to 
change  by  death  or  otherwise,  that  it  would 
not  be  possible  without  the  greatest  incon- 
venience to  make  them  parties,  but  that 
the  interests  of  all  such  shareholders,  ex- 
cept such  (if  any)  of  the  defendants  as  were 
holders  of  such  shares,  were  identical  with 
the  interests  of  the  plaintiff  in  respect  of 
the  matters  in  the  bill  mentioned,  and  that 
all  such  shareholders,  except  as  last  afore- 
said, had  a  common  interest  in  obtaining, 
and,  in  fact,  consented  and  agreed  to  the 
relief  thereby  prayed. 

The  bill  also  contained  a  similar  charge 
with  respect  to  the  number  of  holders  of 
27/.  lOs.  and  22/.  shares. 

The  bill  then  prayed  that  it  might  be 
ascertained  under  the  direction  of  the 
Court,  whether  any  and  what  part  of  the 
call  of  10/.  per  share  was  required  for 
any  of  the  purposes  to  which  the  monies 
to  be  raised  by  means  of  the  shares  of 
31/.  each  were  lawfully  applicable,  and 
that  the  defendants,  their  solicitors  and 
agents,  might  be  perpetually  restrained  by 
injunction  from  commencing  or  prose- 
cuting against  the  plaintiff,  or  any  of  the 
shareholders  on  whose  behalf  he  sued,  any 
action  or  other  proceedings  at  law  for 
enforcing  the  payment  of  any  part  of  such 
call,  other  than  such  part  as  might  be  so 
required,  and  from  declaring,  confirming, 
enforcing,  or  otherwise  acting  upon  any 
forfeiture  of  any  of  the  shares  of  31/.  each 
in  respect  of  any  part  of  such  call,  other 
than  such  part  as  might  be  so  required, 
and  that  any  part  of  such  call  which  had 
been  paid  by  any  of  the  shareholders  on 
whose  behalf  the  plaintiff  sued,  other  than 
such  part  as  might  be  so  required,  might 
be  repaid  to  such  shareholders,  and  that 
in  the  mean  time  and  until  the  part  so  re- 
quired of  such  call  should  be  ascertained  by 
the  direction  of  the  Court,  the  defendants, 
their  solicitors,  attomies,  and  agents  might 
be  restrained  by  injunction  from  com- 
mencing or  prosecuting  any  action  or  other 
proceedings  at  law  against  the  plaintiff  or 
the  shareholders  on  whose  behalf  he  sued, 
or  any  of  them  in  relation  to  the  same  call, 
or  any  part  thereof,  and  from  declaring, 
confirming,  enforcing,  or  otherwise  acting 
on  any  forfeiture  of  any  of  the  shares  of 
31/.  each  in  respect  of  the  same  call,  or 
any  part  thereof,  and  that  the  defendants, 
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their  solicitors,  attomies,  and  agents  might 
he  perpetually  restrained  from  making  any 
furdier  call  on  the  holders  of  shares  of  31/. 
each,  and  from  commencing  or  prosecuting 
any  action  or  other  proceeding  at  law  against 
the  plaintiff  or  the  shareholders  on  whose 
hehalf  he  sued,  or  any  of  them,  in  relation 
to  any  such  further  call,  or  any  part  thereof, 
and  also  from  declaring,  confirming,  en- 
forcing, or  otherwise  acting  on  any  for- 
feiture of  any  of  the  shares  of  31/.  each  in 
respect  of  any  such  further  call,  and  also 
from  applying  any  of  the  monies  received 
or  to  be  received  in  respect  of  the  shares  of 
31/.  each  towards  paying  the  monies  bor- 
rowed by  the  Chester  and  Birkenhead  Rail- 
way Company,  or  any  part  thereof,  or  for 
any  other  purpose  to  which  the  monies  so 
received,  or  to  be  received,  were  not  properly 
applicable. 

To  this  bill  the  company  put  in  a 
demurrer  for  want  of  equity  and  for  want 
of  parties,  because  a  sufficient  number  of 
holders  of  shares  of  27/.  105.  and  22/., 
besides  the  directors,  had  not  been*  made 
parties  to  represent  the  interest  of  the 
remainder  of  such  shareholders. 

Mr.  Turner  and  Mr.  Ghtsse,  in  support 
of  the  demurrer. — The  form  of  this  bill  is 
novel.  It  states  that  an  undue  preference 
is  given  by  the  directors  to  two  out  of 
three  classes  of  shareholders.  It  also  states 
that  they  are  making  a  call  upon  the  third 
class  greater  than  necessary,  considering  the 
state  of  the  railway  and  the  abandonment 
of  a  part.  The  plaintiff,  therefore,  who  is 
a  shareholder  of  the  third  class,  requests 
the  Court  to  ascertain  whether  any  and 
what  part  of  the  call  is  required  to  be  raised. 
But  the  Court  cannot  intermeddle  with  the 
internal  arrangements  of  the  company ;  and 
in  the  absence  of  all  the  shareholders  it 
cannot  say  what  call  shall  be  made  for 
each  particular  purpose,  or  what  each  class 
shall  contribute.  The  Court  also  cannot 
know  what  arrears  upon  calls  are  out- 
standing, what  debts  exist,  or  what 
works  are  to  be  constructed  ;  it  can  know 
nothing  of  the  prices  to  be  paid,  or  the 
amount  to  be  expended.  It  is  similar 
to  Evans  v.  Stokes  (1),  where,  if  the 
object  is  to  have  the  affairs  of  a  joint-stock 


company  wound  up  and  settled,  it  was 
held  that  all  the  shareholders  must  be 
parties.  The  law  regulating  partnerships 
must  apply  to  this  company.  The  plaintiff 
alleges  that  the  parties  whom  he  represents 
have  not  attended  the  meetings  of  the 
company  since  August  1 848,  as  they  knew 
there  would  be  a  majority  against  them: 
but  they  had  powers  to  exercise  and  duties 
to  discharge  at  those  meetings ;  these  they 
neglected,  and  now  they  ask  the  Court  to 
exercise  them,  and  to  assist  in  the  manage- 
ment of  the  company  during  its  existence : 
but  this  the  Court  will  not  do ;  it  is 
altogether  impracticable,  as  the  parties 
themselves  must  exercise  the  powers  which 
have  been  conferred  upon  them — Waters 
V.  Taylor  (2),  Const  v.  Harris  (3).  There 
is  also  a  misjoinder  of  parties  :  some  of  the 
shareholders  have  paid  up  the  calls  made 
upon  their  shares.  It  is  alleged  that  such 
pa3anent  was  made  under  protest;  but  that 
is  immaterial,  as  they  had  paid  the  calls, 
and  consequently  cannot  have  a  common 
interest  with  those  shareholders  who  have 
not  paid  ;  but  still  the  plaintiff  asks  for  an 
injunction  on  their  behalf  to  restrain  the 
directors  from  enforcing  the  call  upon  them. 
But  as  all  the  acts  of  the  directors  have 
been  kept  within  the  powers  conferred  upon 
them  by  parliament,  they  are  the  acts  of 
the  majority  of  the  shareholders,  and  bind 
the  minority  the  same  as  if  they  were  part- 
ners trading  under  an  ordinary  deed  of 
partnership. 

Mozley  v.  Alston^  1  Phill.  790  ;  s.  c* 

16  Law  J.  Rep.  (n.s.)  Chanc.  217- 
Foss  V.  Harbotthy  2  Hare,  461,  497. 
Lord  V.  the  Copper  Miners  Company^ 

1  Hall  &  Twells,  85  ;  s.  c.  2  Phill. 

740 ;  18  Law  J.  Rep.  (n.s.)  Chanc. 

65. 
Richardson  v.  Hastings^  7  Beav.  301  ; 

s.  c.  13  Law  J.  Rep.  (n.s.)  Ch.  129. 
Yetts  V.  the  Norfolk  Railway  Company^ 

5  Rail.  Ca.  487. 
Harmer  v.  Gooding y  13  Jur.  400. 

Mr,  Roundell  Palmer  and  Mr,  F.  H. 
Goldsmidy  for  the  plaintiff. — The  material 
consideration  is,  whether  the  bill  states 
a  case  on  which  the  Court  can  give  relief. 


(1)1  Keen,  24 ;  8.  c.  5  Law  J.  Rep.  (n.s.)  Chanc. 
129. 


(2)  15  Vc9.  10. 

(3)  Turn.  &  R.  496. 
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First,  then,  is  any  wrong  stated  upon  the 
bill  ?  Secondly,  can  this  Court  apply  any 
remedy  ?  And  thirdly,  is  there  any  other 
remedy  of  which  the  plaintiff  has  debarred 
himself  by  his  acts?  The  directors  by 
obtaining  a  majority  of  votes  cannot  do 
what  they  please ;  neither  can  they  make 
calls  from  a  certain  class  of  shareholders 
for  fraudulent  purposes,  because  the  matter 
is  one  of  internal  arrangement.  The  various 
classes  of  shareholders  are  by  no  means 
upon  the  same  footing.  The  interests  of  the 
three  classes  of  shareholders  are  distinct  as 
to  profits.  The  shareholders  of  the  27L  1  Os, 
and  22/.  shares  are  entitled  to  the  profits 
of  the  entire  transactions,  in  proportion  to 
the  amounts  of  their  shares,  the  31/.  share- 
holders only  in  proportion  to  the  monies 
paid,  amounting  to  10/.,  while  the  calls 
made  upon  the  27/.  lOs,  shares  were  none, 
upon  the  22/.  shares  6/.  105.,  and  upon  the 
ZlL  shares  21/.  To  those  who  have  paid 
their  calls  no  injury  can  arise,  as  they  are 
entitled  to  a  fidl  participation  of  profits. 
There  are  other  clauses  in  the  10  &  1 1  Vict. 
c.  ccxxii.,  which  may  be  refered  to,  though 
they  are  not  set  out  in  the  bill. 

fil/r.  Turner  objected  to  their  being 
read.] 

[The  Master  op  the  Rolls. — In  argu- 
ing a  demurrer  the  statements  in  the  bill 
must  be  taken  as  true ;  and  the  rule  is,  that 
you  must  look  at  them  alone.  The  act 
being  a  public  act  makes  no  difierence. 
Such  parts,  therefore,  as  the  plaintifi*  in- 
tended to  use  must  be  stated  in  the  bill. 
If  that  is  not  done,  I  cannot  allow  clauses 
not  set  out  to  be  read,  if  any  objection  is 
made  by  the  defendant.] 

Mr.  Roundell  Palmer. — The  case  made 
by  the  bill  states  that  the  directors  had 
formed  a  scheme  to  defiraud  the  31/.  share- 
holders by  a  fraudulent  exercise  of  legal 
powers,  by  putting  themselves  in  the  posi- 
tion of  holders  of  shares  of  22/.  and  27/. 
10». ;  that  they  were  in  private  communi- 
cation with  the  share-market,  and  were 
attempting  to  make  the  legislature  parties 
to  the  fraud.  The  affairs  of  the  company 
were  conducted  upon  the  principle  of 
fraudulent  partiality.  They  had  intro- 
duced a  bill  into  parliament,  the  title  of 
which  gave  no  indication  of  its  purpose; 
its  effect  was  to  confiscate  the  31/.  shares; 
the  very  proposal  evidenced  a  design  to 


favour  other  classes  of  shareholders.  The 
bill  did  not  preclude  the  plaintiff  from 
insisting  that  a  part  of  the  line  had  been 
abandoned.  It  was  also  stated  that  the 
call  of  10/.  per  share  upon  the  31/.  shares 
was  made  to  intimidate  the  holders.  It 
was  not  required  for  the  execution  of  the 
works ;  those  from  Chester  to  Birkenhead 
had  been  executed,  and  the  money  raised 
had  produced  its  fruits.  The  money  autho- 
rized to  be  raised  by  the  Junction  Railway 
was  intended  to  make  the  whole  of  the 
forty-six  miles  of  line.  The  bill  also  shews 
that  the  directors  did  not  consider  it  neces- 
sary to  raise  the  whole,  as  it  contained 
a  provision  for  reducing  the  capital.  The 
call,  therefore,  which  the  directors  had 
made  operated  in  aid  of  the  fraudulent 
purpose,  by  depreciating  the  shares  and 
excluding  the  holders  from  the  benefits  to 
be  derived  from  them ;  it  will  not  apply 
to  future  calls ;  the  cost,  therefore,  of  the 
part  abandoned  ought  to  be  taken  off  the 
31/.  shares  to  equalize  the  proportions.  The 
majority  at  the  general  meetings  was  by  this 
bill  shewn  to  be  secured,  by  the  conduct  to 
this  class  of  shareholders.  The  amalga- 
mation clause  contained  a  provision,  that 
the  mortgagees  of  the  Chester  and  Birken- 
head Railway  should  have  no  greater 
security  than  they  had  before.  Dummer 
V.  the  Corporation  of  Chippenham  (4)  was 
in  principle  similar  to  this.  The  discretion- 
ary powers  given  to  the  directors  cannot 
be  exercised  for  corrupt  purposes,  and 
no  power  can  be  secured  to  two  classes  of 
shareholders  to  authorize  the  directors  to  do 
illegal  acts — Colman  v.  the  Eastern  Coun^ 
ties  Railway  Company  (5),  and  .  Cohen  v. 
fVilkinson  (6 ).  It  is  also  necessary  to  consider 
whether  there  is  any  impediment  to  the 
interference  of  this  Court.  In  the  first 
part  of  the  case  there  is  no  difiSculty  which 
the  Court  will  not  surmount ;  the  Court  can 
ascertain  the  sum  to  be  raised,  and  it 
can  apportion  it  amongst  the  shareholders. 
The  powers  of  this  Court  are  sufficiently 
extensive  to  manage  an  opera  house,  and 
to  compel  a  company  to  execute  buildings 
^^  Storer  v.  the  Great   Western  Railway 

(4)  HVea.  245. 

(5)  10   Bcav.    1;    s.  c.   16  Law  J.  Rep.  (n.s.) 
Chanc.  73. 

(6)  1  Hall  &  Twells,  5H  ;    s.  c.  1  Mae.  ft  Gor. 
481 ;  18  Law  J.  Rep.  (k.8.)  Chanc  878,  411. 
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Company  (7).     The  plaintiff  also  submits 
to  pay  ^1  calls  properly  made.     It  is  also 
necessary  to  consider  whether  any  remedy 
was   afforded    by   the    general   meetings. 
The  plaintiff  was  not  one  who  abstained 
from  attending ;  there  was  no  notice  of  the 
call  until  the  general  meeting,  and  such 
meetings  cannot  annul  calls  made  by  the 
directors.  A  majority  cannot  alter  the  rights 
of  shareholders  any  more  than  it  could  alter 
the  purpose  of  the  company.   The  principle 
is  the  same — In  re  the  Vale  of  Neath  Brewery 
Company  ex  parte  Morgan  (8),   and  the 
concurrence  in  an  illegal  act  will  not  pre- 
vent its  being  complained  of — Preston  v. 
the  Grand  Collier  Dock  Company  (9),  and 
no  concurrence  of  the  whole  body  of  share- 
holders can  authorize  the  directors  to  make 
a    call   for  purposes   not    sanctioned   by 
their  acts  of  parliament.     The  Court  also 
will  not  impute  to  shareholders  an  acqui- 
escence in  the  acts  of  the  directors  as  in 
other  cases  of  partnership.  Had  the  share- 
holders then  any  subsequent  remedy  ?     If 
they    paid    their   calls,    they    endangered 
their  protest  by  attending  meetings.     By 
the  Companies  Clauses  Consolidation  Act, 
8  Vict.  c.  16.  s.  90,    the   powers   of  the 
company  were   to    be    exercised    by    the 
directors,  subject  to  the  controul  of  gene- 
ral meetings ;  but  general  meetings  had  no 
retrospective  power  over  any  call  previously 
made — The  Exeter  and  Crediton  Railway 
Company  v.  Buller  (10).    The  order  for  call- 
ing the  general  meeting  should  have  been 
to  consider  whether  the  bill  in  parliament 
should  be  proceeded  with :  if  therefore  a  bill 
is  filed  merely  to  restrain  a  future  act,  the 
defendants   should   shew  why    a   general 
meeting  was  not  called.     The  principle  of 
the  act  could  be  made  valid  by  a  majority, 
as  a  shareholder  could  not  sue.    But  allow- 
ing that  the  act,  being  a  future  act,  could 
not  be  made  valid,  it  must  be  shewn  that 
the  shareholders  could  not  have  had  any 
remedy.     As   to   the   objection,  that  the 
27/.   10<.  and   22/.   shares  are  not  suffi- 

(7)  2  You.  &  C.  C.C.  48  ;  s.  c.  12  Law  J.  Rep. 
(M.S.)  Chanc.  (>5. 

(8)  1  Hall  &  Twells,  320 ;  s.  c.  1  Mac.  &  Oor. 
22^ ;  I  De  Gex  &  Sm.  750  ;  18  Law  J.  Rep.  (n.s.) 
Chanc.  265. 

(9)  11  Sim.  327;  b.  c.  nom.  Preston  o.  Guyon, 
10  Law  J.  Rep.  (N.8.)  Chanc.  73. 

(10)  5  Rail.  Ca.  211 ;  8.c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  449. 


ciently  represented,  the  directors  are  holders 
of  such  shares— -^jjperZy  v.  Page{\V)\ 
and  as  to  the  other  shareholders,  the  bill 
alleges  that  they  are  identified  in  interest 
with  the  other  defendants,  who  are  all 
holders  of  shares.  The  same  objection  has 
been  raised  but  did  not  prevail — Colman 
V.  the  Eastern  Counties  Railway  Company^ 
Milbank  v.  Collier  {12),  Wilson  v.  Stan- 
hope {\3).  In  Harmer  v.  Crooc/tit^  personal 
relief  was  sought. 

Mr»  Turner,  in  reply. 

Jan.  12. — The  Master  of  the  Rolls 
—The  case  which  the  plaintiff  makes  is, 
that  by  an  act  of  parliament  passed  in 
1847  the  capital  of  a  railway  company, 
incorporated  with  the  Birkenhead,  Lan- 
cashire and  Cheshire  Junction  Railway 
Company,  became  vested  in  that  company 
on  the  purchase  of  the  shares.  Such  shares 
were  made  to  consist  of  three  classes,  namely, 
of  shares  of  the  nominal  value  of  27/.  10«.  in 
respect  of  which  nothing  is  due,  shares  of 
the  nominal  value  of  22/.  each  in  respect 
of  which  6/.  lOs,  is  due,  and  shares  of  the 
value  of  31/.  each  in  respect  of  which  21/. 
is  due  upon  each  from  the  holders.  The 
different  shareholders  were  entitled  to  profits 
in  respect  of  the  sum  actually  paid  on  these 
shares.  The  directors  of  the  company,  as 
newly  constituted,  were  elected  according 
to  the  provisions  of  the  act;  a  call  of 
1/.  5s.  per  share  payable  in  October  1847, 
was  made  in  respect  of  the  shares  of  31/., 
and  a  call  of  3/.  payable  in  December  1847 
was  made  in  respect  of  the  shares  of  22/. 
each.  In  May  1848  the  directors  made  a 
further  call  of  2/,  5*.  per  share  payable  in 
June  1848,  on  the  shares  of  31/.  each.  The 
bill  alleges  that  James  Bancroft  and  the 
directors  formed  a  scheme  to  conduct  the 
affairs  of  the  company  without  regard  to 
the  general  benefit  of  the  shareholders,  and 
in  such  manner  as  to  benefit  the  holders 
of  the  shares  of  27/.  lOs.  each  and  22/. 
each,  to  the  prejudice  and  injury  of  the 
holders  of  the  shares  of  31/.  each,  and  that 
they  took  measures  to  obtain  a  majority  in 
the  board  of  directors,  to  depreciate  the 
market  value  of  the  shares  of  31/.  each, 

(11)  1  Phill.  779;   8.C.  16  Law  J.  Rop.  (n  8.) 
Chanc  100,  302. 

(12)  1  Coll.  237. 
(IS)  2  Coll.  629. 
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and  to  cause  an  alann  among  the  holders 
of  such  shares,  ^ith  a  view  to  induce  those 
holders  to  consent  to  certain  disadvanta* 
geous  terms  which  they  intended  to  propose 
for  the  relinquishment  or  modification  of 
the  interest  of  such  shareholders,  for  the 
benefit  of  the  holders  of  shares  of  27/.  10^. 
and  22/.  each.  An  attempt  to  effectuate 
such  a  scheme  was  alleged  to  have  been 
made  at  a  general  meeting  in  1848,  and 
afterwards  by  causing  a  bill  to  be  intro* 
duced  into  parliament,  and  that  an  oppo- 
sition being  made  by  holders  of  shares  of 
31/.  each,  a  meeting  of  the  directors  was 
held  on  the  10th  of  February  1849,  and 
that  a  resolution  was  then  passed  to  make 
a  call  of  10/.  per  share  in  respect  of  the 
shares  of  31/.  each,  one-half  to  be  paid  on 
the  16th  of  March  and  the  other  half  on  the 
16th  of  April  then  next.  The  bill  alleges 
that  the  call  of  10/.  was  not  required  for 
the  execution  of  the  works  of  the  company 
intended  to  be  executed,  but  was  made  only 
to  intimidate  the  holders  of  shares  of  31/. 
each ;  and  it  is  further  alleged  that  in  con- 
sequence of  certain  works  being  abandoned 
the  amount  of  the  call  actually  required  was 
not  so  great  as  the  call  which  has  been  made, 
but  that  the  call  having  been  made,  certain  of 
the  holders  of  shares  of  31/.  each,  who  had 
not  paid  up  the  money  due  on  them,  had 
made  the  payments  required  of  them,  but 
others  have  refused  to  do  so,  alleging  the 
payments  not  to  be  required  for  the  purposes 
of  the  act.  The  bill  set  forth  statements 
from  which  it  seems  intended  to  be  inferred 
that  the  call  is  unnecessary,  and  that  the 
estimates  of  liability  suggested  as  an  excuse 
for  the  call  have  been  exaggerated,  and 
that  the  real  motive  of  the  directors  in 
making  the  call  had  been  to  injure  the 
holders  of  the  shares  of  31/.  each,  by  com- 
pelling them  to  consent  to  a  relinquish- 
ment or  modification  of  the  interest  which 
they  have  in  their  shares.  It  is  charged 
that  the  respective  holders  of  shares  of  27/. 
lOs.  each  and  22/.  each,  artfully  contrived 
to  get  a  majority  of  votes  over  the  holders 
of  shares  of  31/.  each,  and  that  in  conse- 
quence of  the  existence  of  such  majority 
most  of  the  holders  of  shares  of  31/.  each 
have  considered  it  useless  to  attend,  and 
have  not  attended  any  meetings  of  the 
company  since  August  1848,  and  that  the 
proceedings  at  all  subsequent  meetings  of 


the  company  have  been  wholly  controuled 
by    the   holders    of  shares    of  27/^    lOs. 
and   22/.    each.     The   bill    plainly  pro- 
ceeds  on    the   notion   that   it    is   within 
the  jurisdiction   of    this    Court    to    take 
the  accounts   and   to  make  the  inquiries 
necessary  for  the  purpose  of  ascertaining 
whether,  under  the  circumstances  which  it 
is  alleged  the  company  is  reduced  to,  and 
it  being  a  continuing  concern,  it  is  proper 
with  a  view  to  the  management  of  the 
affairs   of  the   company  to  raise  money 
by  way  of  calls  from  shareholders  whom 
the   plaintiff  assumes   to    represent,  and 
who  have  never  paid  up   the   call,   nor 
taken  the  trouble  to  attend  the  meetings 
in  which  the  question,  whether  any  such 
call  was  to  be  made  was  discussed  and 
determined.     It  appears  to  me  that  the 
case  can  only  be  considered  as  an  attempt 
to    induce    this     Court    to    interfere    in 
the*  internal    management  of  the    affairs 
of  the  company,  and  to  take  on  itself  to 
determine  the  question,  what  calls   shall 
be  made,  and  to  determine  matters  which 
ought  to  be  determined  by  the  shareholders 
themselves  at  general  meetings.    The  only 
foundation  for  relief  in  this  court  is,  the 
allegation  that  the  calls,  in  the  circumstances 
that  have  happened,  are  not  wanted ;  that 
the  plaintiff,  and  other  shareholders  of  a  class 
to  which  he  belongs  are,  or  are  likely  to  be 
defrauded  by  a  scheme  formed  by  the  other 
shareholders  seeking  in  some  way  to  benefit 
themselves  and  other  classes  of  shareholders 
to  the  prejudice  of  the  plaintiff  and  those 
for  whom  he  sues,  and  are  proceeding  to 
enforce  calls  on  them  in  pursuance  of  such 
alleged  fraudulent  scheme.     The  bill  con- 
tains many  allegations  of  improper  and 
fraudulent  motives,  an  intention  to  pre- 
judice one  class  of  shareholders  for   the 
benefit  of  the  others ;  but  these  allegations 
do  not  rest  on  any  specific  fact  sufficient 
to  support  the  imputations,  and  the  plain* 
tiff,  so  far  from  stating  that  any  attempts 
have  been  made  to  bring  the  matters  under 
the  consideration  of  the  shareholders  at  all, 
and  to  procure  any  resolution  of  the  direc- 
tors in  the  management  of  the  affairs  of  the 
company  to  be  rescinded,  states  the  con- 
trary, and  that  most  of  the  shareholders 
whom  he  sues  for  have  not  attended  the 
meetings,  or  made  any  attempt  to  correct 
errors  that  have  been  made.     It  does  not 
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appear  from  facts  distinctly  alleged  in  this 
bill,  that  the  holders  of  shares  of  31/.  each 
haye  made  payments  in  proportion  to  the 
holders  of  the  other  shares,  or  that  they  are 
not  now  more  in  arrear  than  other  share- 
holders, or  that  it  might  not  be  right  and 
just  to  enforce  payment  of  the  caUs  com- 
plained of,  either  for  the  purpose  of  carry- 
ing on  works  which  it  may  be  necessary  to 
complete,  or  for  the  purpose  of  paying 
debts  or  answering  liabilities  which  must 
be  provided  for;  and  the  plaintiff  not 
thinking  fit  to  call  or  attend  a  meeting,  at 
which  any  question  of  this  sort  might 
properly  be  settled,  prefers  coming  to  this 
Court  for  an  inquiry  to  ascertain  whether 
any  part,  and  how  much,  of  the  call  of 
10/.  is  required  for  the  purpose  for  which 
the  money  so  required  is  lawfully  appli- 
cable, and  for  an  injunction  to  restrain 
any  proceedings  to  recover  the  amount 
of  such  call.  It  is,  indeed,  alleged,  that 
there  is  an  intention  to  abandon  part  of 
the  works,  for  the  completion  of  which 
the  powers  were  granted  to  the  company. 
This  may  be  quite  unlawful,  probably  is 
so,  but  that  is  not  sufficient  to  shew  that 
the  enforcement  of  the  call  may  not  be 
necessary  for  lawful  purposes.  And  even 
supposing  the  plaintiff  to  have  some  well 
founded  reason  for  complaining  of  what 
has  been  done,  it  appears  to  me  he  cannot 
have  the  remedy  he  asks.  This  bill  con- 
templates the  continuance  of  the  company 
for,  at  least,  some  of  the  purposes  for 
which  it  was  incorporated,  and  the  main- 
tenance of  some  of  the  works  it  was  autho- 
rized to  make ;  and  it  would  be  impossible 
for  this  Court  to  entertain  jurisdiction  in 
such  a  case  as  this,  without  assuming 
authority  to  interfere  in  the  internal  ma- 
nagement of  all  companies  and  partnerships 
whenever  a  question  arose  as  to  the  proper 
amount  of  the  call  required  for  the  lawful 
purposes  of  the  act.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  not  entitled  to 
any  relief  on  this  bill,  and  that  the  de- 
murrer for  want  of  equity  must  be  allowed. 
I  think  the  bill  is  defective  also  for  want 
of  parties  in  suing  on  behalf  of  the  share- 
holders of  3lZ.  each,  as  well  those  who 
have  paid  the  calls  as  those  who  have  not, 
and  also  defective  in  not  alleging  as  it 
ought  to  do,  under  the  circumstances,  that 
the  holders  of  the  other  shares  are  duly 
Nsw  Series,  XIX.^CflAKO. 


and  fully  represented  by  the  defendants. 
The  demurrer  must,  therefore,  be  allow- 
ed. 

Mr»  Roundell  Palmer  asked  for  leave  to 
amend  the  bill. 

The  Master  op  the  Rolls. — If  the 
plaintiff  has  any  ground  of  complaint,  he 
can  file  a  new  bill.  The  allowance  of 
this  demurrer  will  not  prevent  it  if  there  is 
any  equity  to  proceed  upon. 


K.  Bruce,  V.C. 
April  26. 


In  re  the  vale  op  neath 

AND       SOUTH       WALES 
BREWERY  JOINT  STOCK 

COMPANY,     ex    parte 

KLUHT. 


Company^Winding-upAct — Feme  Covert 
— Husband  and  Wife, 

At  a  feme  sole,  being  entitled  to  shares  in 
a  company y  married  B,  Nothing  was  done 
with  the  shares,  which  continued  to  be  in  the 
name  of  A,  A,  died : — Held,  that  B,  was 
not  liahle  as  a  contributory,  under  the  Joint' 
Stock  Companies  Winding-up  Act,  1848,  in 
respect  of  losses  or  liabilities  as  to  the  shares 
before  or  after  the  coverture. 

Miss  Keene,  being  entitled  to  five  shares 
in  the  above-mentioned  company,  in  the 
month  of  November  1842  married  Mr. 
Kluht.  The  shares,  however,  still  con- 
tinued in  her  name,  and  nothing  was  done 
with  them.  Mrs.  Kluht  died  on  the  15th 
of  March  1845. 

The  Master  having  put  Mr.  Kluht's 
name  on  the  list  of  contributories,  without 
qualification,  this  was  a  motion  that  his 
decision  should  be  reversed  or  varied. 

Mr,  Bacon  and  Mr.  Rogers,  for  the  mo- 
tion, cited — 

Heard  v.  Stamford,  3  P.  Wms.  409,  and 
Roll.  Abr,  tit.  '  Baron  and  Feme,*  351. 

Mr,  Russell  and  Mr.  Terrell,  for  the 
official  manager. 

Knight  Bruce,  V.C.  said  that  Mr. 
Kluht  ought  not  to  be  on  the  list  as  a  con- 

3D 


386 


COURTS  OF  CHANCERY  : 


[NlW  SXRIBS 


tributory  in  respect  of  losses  and  liabilities 
before  or  after  the  coverture.  With  this 
declaration,  he  referred  it  to  the  Master  to 
review  his  decision. 


K.  Bruce,  V.C. 
May  2. 


In  re  the  direct  exe- 

TER,    PLYMOUTH     AND 
DEVONPORT     RAILWAY 

COMPANY,     ex    parte 

HALL. 


Company — Winding-up  Act  —  Contribu^ 
iory — Contribution  of  Expenses, 

A.  went  to  a  meeting  held  for  the  purpose 
of  getting  up  a  railway  ^  hut  left  before  the 
business  commenced,  and  refused  to  have 
anything  to  do  with  it.  Some  time  after,  A, 
under  the  threats  of  the  secretary  of  the 
company,  and  a  protest  of  non-liability,  paid 
certain  sums  towards  the  expenses  of  the 
company.  These  circumstances  were  stated 
in  the  affidavit  of  A : — Held,  that  A,  was 
not  a  contributory  within  the  meaning  of  the 
JoifU'Stock  Companies  Winding-up  Act. 

Dr.  William  Hall  having  been  put  on 
the  list  of  contributories  of  the  above- 
named  company,  this  was  a  motion,  on  his 
behalf,  that  his  name  should  be  taken  off. 

The  grounds  of  his  claim  for  exemption 
were  stated  in  his  affidavit,  which,  so  far 
as  relates  to  his  original  connexion  with 
the  company,  was  as  follows : — 

"  On  the  6th  of  October  1 845  I  was 
walking  in  the  High  Street,  Exeter,  about 
two  o'clock  in  the  afternoon,  when  I  was 
met  and  invited  by  Mr.  Floud,  of  Exeter,  the 
solicitor  to  the  company,  to  attend  a  meet- 
ing about  to  be  held  within  a  few  minutes 
at  the  residence  and  office  of  Mr.  Floud, 
in  order  to  concert  measures  for  the  form- 
ation of  the  company.  I  was  assured  by 
Mr.  Floud,  that  I  should  incur  no  liability 
by  attending  such  meeting.  In  consequence 
of  such  invitation  and  assurance  I  was 
induced  to  attend  such  meeting,  but  I  left 
before  any  business  was  transacted.  Before 
I  left  the  house  I  went  into  the  clerk's 
office,  and  told  a  young  man  there  who, 
apparently,  was  acting  as  clerk,  not  to  put 
my  name  down  in  the  books  of  the  com- 
pany, and  that  I  would  have  nothing  to  do 
with  the  railway  scheme.  I  called  on  several 
consecutive  days  at  Mr.  Floud's  office,  for 


the  purpose  of  ascertaining,  from  Mr.  Floud 
or  the  secretary  to  the  company,  personally, 
whether  my  request  of  not  being  inserted 
on  the  books  of  the  company  had  been 
complied  with,  but  I  could  not  obtain  an 
interview  with  either  of  them  ;  but  on 
Sunday,  the  12th  of  October,  I  saw  Mr. 
Farrant,  who  promised  to  erase  my  name 
from  the  books  of  the  company.  I  have 
been  informed  and  believe  that  my  name 
did  not  appear  in  any  published  prospectus 
or  other  printed  papers  of  the  company. 
On  the  2nd  of  November  I  received  a  letter 
from  Mr.  Farrant,  stating  that  my  name 
had  been  erased  from  the  prospectus  agree- 
ably to  my  request  made  some  time  before. 
I  heard  no  more  of  the  company  until  the 
1st  of  January  1846,  when  I  received  a 
printed  circular  from  Mr.  Farrant  calling 
upon  me  to  pay  to  the  credit  of  the  com- 
pany 15/." 

The  affidavit  then  went  on  to  state 
that  Dr.  Hall  had  paid  that  sum  on  being 
threatened  by  Mr.  Farrant  that  he  should 
be  given  up  to  the  creditors,  and  that  he 
paid  it  under  protest  of  non-liability,  and 
that  in  April  1846  Mr.  Floud  made  a  fur- 
ther demand,  and  made  the  same  threats 
as  Mr.  Farrant  had  on  the  former  occasion, 
and  that  he  paid  502.  more  on  receiving  a 
guarantie  from  Mr.  Floud,  on  behalf  of 
the  managing  committee,  that  he  should 
not  be  subjected  to  any  further  annoyance. 
Dr.  Hall  also  stated  that  he  never  had 
held  a  share  in  the  company,  and  that  he 
never  attended  any  meeting  except  the 
one  before  mentioned,  and  that  he  had 
never  applied  for  or  accepted  shares. 

Mr,  Terrell,  for  the  motion. 

Mr,  Russell  and  Mr.  Roxburgh^  for  the 
official  manager. 

Knight  Bruce,  V.C. — ^The  only  defi- 
nition of  the  word  "  contributory"  is  con- 
tained in  the  drd  section  of  the  Winding-up 
Act,  1848  (1),  where  it  is  said  that  *'  the 
word  'contributory'  shall  include  every 
member  of  a  company,  and  also  every  other 
person  liable  to  contribute  to  the  payment 
of  any  of  the  debts,  liabilities,  or  losses 
thereof."  It  has  not  been  suggested  that 
the  Court  is  not  to  look  at  or  consider 
Dr.  Hall's  affidavit,  although  the  affidavit 

(1)  11  &  12  Vict,  c  46. 
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of  a  person  directly  interested.  Having 
considered  this  affidavit,  I  feel  myself 
bound  to  state  my  belief  of  the  correctness 
of  the  statements  made  in  it.  Believing, 
then,  that  affidavit,  I  am  unable  to  con- 
sider Dr.  Hall  a  member  of  the  company, 
or  liable  to  contribute  to  the  payment  of 
any  of  the  debts,  liabilities,  or  losses  there- 
of. With  great  deference,  therefore,  to 
the  opinion  of  the  Master,  I  would  rather 
not  retain  Dr.  Hall's  name  on  the  list. 


K.  Brucb 
March 


re  THE   ROYAL    BANK 

OF  AUSTRALIA,  ex  parte 

LATTA. 


Company  —  Winding-up  Act  —  Grounds 
for  Petition  for  winding  up  a  Company — 
Actions  against  Shareholders, 

An  action  brought  against  a  shareholder 
of  a  company  in  the  Court  of  Session  in 
Scotland  is  not  an  action  brought  in  any  of 
Her  Majesty^ s  courts  of  record,  within  the 
meaning  of  the  5th  paragraph  of  the  5th 
section  of  the  Joint-Stock  Companies  Wind- 
ing-up  Act, 

A  hanking  company  issued  debentures. 
An  action  was  brought  on  one  of  those  de- 
beniures  against  A,  a  shareholder,  residing 
in  Scotland,  in  the  Court  of  Session  there. 
The  company  declined  to  indemnify  him 
against  such  action  : — Held,  that  this  came 
within  the  Sth  paragraph  of  the  5th  sec- 
tion of  the  act,  and  that  A,  had  a  right  to 
petition  for  the  winding  up  of  the  company, 

A  company  called  "  The  Royal  Bank  of 
Australia'*  was  formed  in  1840.  Soon  after 
its  establishment,  the  directors  issued  de- 
bentures, which  were  made  payable  at  long 
periods.  Some  of  these  debentures  fell 
due  in  1848,  and  the  company  not  being 
able  to  meet  them,  actions  were  commenced 
in  1849  by  the  holders  of  some  of  them 
against  Mr.  Latta,  one  of  the  shareholders, 
resident  in  Scotland,  in  the  Court  of  Session 
there,  in  which  actions  claims  were  made 
against  him  for  upwards  of  100,000/.  Mr. 
Latta  had  applied  to  the  company  to  be  in- 
demnified in  respect  of  these  actions,  but 
had  not  obtained  any  satisfactory  reply. 
The  actions  were  still  pending. 


This  was  a  petition  presented  by  Mr. 
Latta  (1)  for  winding  up  the  company. 

Three  grounds  of  objection  were  made 
to  the  petition : — First,  none  of  the  cases 
mentioned  in  the  Winding-up  Act  as  requi- 
site for  the  foundation  of  a  petition  had 
occurred.  Secondly,  although  actions  had 
been  brought  against  Mr.  Latta,  yet  it  was 
very  highly  probable  that  they  would  not 
succeed,  as  it  might  be  very  strongly  con- 
tended that  the  debentures  were  invalid. 
There  was  then,  in  fact,  no  danger  from  which 
it  was  required  to  protect  Mr.  Latta.  Third- 
ly, the  shareholders  at  large  were  anxious 
that  the  actions  should  go  on,  and  that  the 
company  should  not  be  wound  up,  while 
both  the  directors  who  had  issued  the  de- 
bentures and  the  holders  of  the  debentures 
were  anxious  that  the  company  should  be 
wound  up.  The  petition  was,  in  fact,  that 
of  the  directors  and  holders  of  debentures, 
and  not  of  the  shareholders,  and  was  pre- 
sented by  Mr.  Latta  in  collusion  with  the 
directors  and  debenture  holders. 

By  the  5th  section  of  the  Winding-up 
Act,  1848,  it  is  enacted  that  any  person, 
being  a  contributory  to  a  company,  may 
petition  in  any  of  certain  cases  therein 
mentioned.  The  5th  paragraph  of  this 
section  is  as  follows: — "If  any  action 
shall  have  been  brought  in  any  of  Her 
Majesty^ s  courts  of  record  against  any  con- 
tributory of  a  company  for  any  debt  or 
demand  which  shall  be  due  or  claimed  to 
be  due  from  or  by  such  company,  and 
such  company  shall  not"  give  an  indem- 
nity as  there  mentioned.  The  7th  is  as 
follows  : — "  If  any  company  shall  have 
been  dissolved,  or  shall  have  ceased  to 
carry  on  business,  or  shall  be  carrying  on 
business  only  for  the  purpose  of  winding 
up  its  affairs,  and  the  same  shall  not  be 
completely  wound  up."  The  8th  para- 
graph is  as  follows  : — "  Or  if  any  other 
matter  or  thing  shall  be  shewn  which,  in 
the  opinion  of  the  Court,  shall  render  it 
just  and  equitable  that  the  company  should 
be  dissolved." 

Mr,  James  Parker  and  Mf,  Cairns,  for 
the  petition. 

Mr.  Bacon  and  Mr,  Anderson,  for  some 
of  the  shareholders,  contended,  first,  that 
the  circumstances  stated  by  Mr.  Latta  in 

(I)  Sccan/tf,  p.  163. 
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his  petition  did  not  come  under  any  of  the 
eight  paragraphs  of  the  5th  section  of  the 
Winding-up  Act,  1848  ;  and  secondly,  that 
the  debentures  were  invalid,  and  that  no 
protection  was  required  in  respect  of  them  ; 
and  urged,  thirdly,  that,  on  the  evidence,  it 
was  not  a  shareholders*  or  a  contributories' 
petition,  or  for  the  good  of  the  company, 
but  for  that  of  the  directors. 

Mr,  Russell  and  Mr,  ff^ebster,  for  some 
of  the  directors. 

[In  the  course  of  the  argument  His 
Honour  said,  he  thought  that  the  case 
did  not  come  within  the  5th  paragraph  of 
the  5th  section  of  the  act.] 

Knight  Bruce,  V.C. — This  case  may 
or  may  not  be  within  the  7th  paragraph 
of  the  5th  section  of  the  act.  Upon  that 
I  give  no  opinion.  But,  adopting  the 
construction  of  the  8th  paragraph,  which 
was  adopted  by  the  Lord  Chancellor  in 
SpackmarCs  case  (2),  namely,  that  it  must 
be  considered  as  referring  to  cases  ejusdem 
generis  with  some  or  one  of  those  mentioned 
before,  I  am  of  opinion  that  this  case  falls 
within  the  8th  paragraph,  and  that  it  is 
a  case  in  which  the  petitioner  is  entitled, 
on  his  own  behalf,  to  the  interposition  of 
the  Court,  if  he  comes  here  fairly,  unless 
he  shall  be  indemnified  &om  the  conse- 
quences of  the  proceedings  in  the  Court  in 
Scotland.  Now,  it  is  or  it  may  be  true, 
that  the  debenture  holders  or  some  of  them 
are  favourable  to  this  petition,  and  that 
Mr.  Latta  may  have  in  view  their  benefit, 
as  well  as  his  own,  in  presenting  this  peti- 
tion. The  evidence  does  not  justify  the 
conclusion  that  the  petition  is  either  fraudu- 
lent or  collusive ;  nor  does  it  justify  the 
conclusion  that,  with  a  view  to  himself  and 
for  his  own  benefit,  Mr.  Latta  has  not 
a  standing  place  here.  It  is,  under  the 
circumstances,  impossible  to  shut  the  door 
of  this  court  against  him,  and,  unless  he 
shall  be  indemnified,  and  effectually  in- 
demnified, against  the  Scotch  proceedings, 
I  think  that  he  is  entitled  to  the  order  he 
asks  for,  that  is,  the  dissolution  and  wind- 
ing up  of  the  company. 


K.  Bruce 
July  16 


,  V.C")  In 
6.       > 


re  THE   UNION   BANK 
OF  CALCUTTA. 


(2)  Ex  parte  Spackiiian,  1  Hall  &  Twellh,  229 ; 
8.  c.  1  Mac.  &  Gor.  170;  18  Law  J.  Rep.  (n.k  ) 
Chanc.  261. 


Company — Winding-up  Act — Discretion 
of  the  Court  as  to  winding  up  Companies-^ 
Banking  Company  in  India, 

The  Court  has  a  discretion  to  refuse  to 
order  a  company  to  he  wound  up  under  the 
Joint-Stock  Companies  Winding-up  Acts^ 
where  there  is  reason  to  believe  that  more 
harm  than  good  would  be  done  by  the  order^ 
and  that  such  order  would  not  be  necessary 
or  expedient, 

A  petition  for  winding  up  a  banking  com" 
pany  established  at  Calcutta^  with  corre- 
spondents in  London^  which  had  suspended 
payments  and  where  a  deed  of  arrangement 
had  been  executed  in  India,  on  the  ground 
of  an  alleged  improper  carrying  out  of^such 
deed  in  England,  was  dismissed. 

This  was  a  petition  presented  under  the 
Joint-Stock  Companies  Winding-up  Act, 
for  the  dissolution  and  winding  up  of  the 
Union  Bank  of  Calcutta,  by  one  of  the 
shareholders  resident  in  England.  The 
petition  stated  that  the  company  was  esta- 
blished in  1839  at  Calcutta  by  persons 
resident  there.  The  petition  contained, 
among  other  things,  statements  to  the  effect 
that  the  business  of  the  company  was  car- 
ried on  in  India,  but  that  some  of  it  was 
transacted  in  England,  and  particularly  by 
means  of  the  banking-house  of  Messrs. 
Glyn  &  Co.  in  London  ;  that  the  business 
of  the  company  had  been  suspended,  and 
that  a  deed  of  arrangement  between  the 
company  and  their  creditors  had  been 
executed  at  Calcutta,  and  that  an  endea- 
vour had  been  made  in  this  country  to 
enforce  an  assessment  made  on  the  share- 
holders resident  here  to  pay  the  debts,  but 
that  such  assessment  was  unjust,  and  that 
proceedings  had  been  commenced  against 
the  petitioner  for  his  contribution. 

Mr,  Russell,  Mr,  Malins  and  Mr,  Smale, 
for  the  petition,  referred  to  the  case  of  the 
Royal  Bank  of  Australia  (1). 

Mr,  Lloyd,  Mr.  W,  M,  James,  and  Mr, 
C,  M,  RoupeU,  against  tlie  petition,  were 
not  called  upon. 

(1)  ^f}/«,  p.  387. 
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Knight  Bruce,  Y.C. — I  assume  that 
suits  may  be  maintained  in  this  country 
upon  the  subject  of  the  transactions  of 
this  company,  whether  suits  between 
members  of  the  partnership  or  suits  of 
a  different  description.  I  assume  that, 
according  to  a  proper  interpretation  of 
the  acts  in  question  this  Court  has  juris- 
diction to  proceed  for  the  purpose  of 
dissolving  or  winding  it  up,  so  £ar  as  it 
can  be  done  in  the  absence  from  its  juris* 
diction  of  some  of  its  members.  These 
things  I  assume,  without  deciding  in  fayour 
of  the  petitioner;  but  it  is  not  in  every 
case  under  these  acts  that  the  Court  is 
bound  to  make  the  order  for  winding  up. 
It  is  incumbent  on  the  Court  not  to  act 
under  this  statutory  jurisdiction  in  a  case 
where  there  shall  appear  judicial  grounds 
for  holding  it  to  be  not  necessary  or  not 
expedient  to  do  so.  Now  this  is  the  case  of 
a  company  established  in  India,  the  mem- 
bers of  which  have  a  domicile  there,  but 
who  have  no  connexion  with  this  country, 
except  that  all  or  some  of  the  members 
are  subjects  of  Her  Majesty,  and  except 
that  it  had  correspondents  here,  as  possibly 
or  probably  it  had  correspondents  in  other 
parts  of  the  world,  without  which  corre- 
spondents probably  the  business  of  bank- 
ing upon  any  extensive  scale  could  not  be 
carried  on  or  transacted.  It,  however, 
does  not  render  it,  in  my  opinion,  a  sub- 
stantial reason  for  proceeding  under  this 
act  of  parliament,  unless  it  shall  be  shewn 
that  there  exists  in  the  country  the  means 
of  doing  substantial  justice,  or  of  doing 
more  good  than  harm  by  interfering  with 
such  a  jurisdiction  as  that  created  by  these 
statutes.  In  my  opinion,  the  presumption 
is  against  the  necessity  for  interfering  in 
such  a  case.  It  is  incumbent  on  those 
who  desire  the  interference  of  the  Court  to 
shew  that  the  real  view  of  the  case  is  not 
the  primd  facie  view  of  it.  Everything  I 
have  heard  rather  strengtliens  the  presump- 
tion that  much  more  mischief  and  inconve- 
nience would  be  done  by  acting  in  this  case, 
with  the  inefRcicnt  means  and  partial  results 
with  wliich  the  Court  must  act,  than  by 
declining  to  interfere  and  leaving  those 
concerned  to  such  remedies  as  by  the  law 
of  this  country  or  of  India,  or  both,  would 
be  open  to  them  if  these  statutory  provi- 
sions had  not  existed.     Assuming,  there- 


fore, in  the  petitioner's  £sivour  the  existence 
of  the  jurisdiction,  the  case  seems  to  me  to 
be  one  in  which  the  Court  ought  not  to 
•interfere. 

Petition  dismissed,  without  costs,  and 
without  prejudice  to  any  suit  the  parties 
might  think  fit  to  institute. 


K.  Bruce,  V.C. 
March  25. 


In  re  the  borough  of 

ST.  MARYLEBONE  JOINT- 
STOCK  BANKING  COM- 
PANY, ex  parte  stak- 

HOPE. 


Company  —  Winding-up  Act  —  ConhibU' 
tory — Powers  of  Directors* 

A  hanking  company  was  established  in 
1836.  By  one  of  the  clauses  of  the  deed 
of  settlement  the  directors  were  empowered 
to  act  in  such  manner  as  would,  in  their 
opinion,  best  promote  the  welfare  of  the  com' 
pany,  and,  for  that  purpose,  to  make  nUes^ 
bye-laws,  and  provisional  regulations,  A. 
was  an  original  director  of  the  company,  and 
held  fifty  shares  in  it.  In  1838  an  arrange* 
ment  was  entered  into  between  A,  and  the 
other  directors,  under  which  A,  was  to 
retire  from  the  direction  and  give  up  his 
shares  to  the  company  at  par.  The  com* 
pany  broke  up  in  1841,  and  was  ordered  to 
be  wound  up  : — Held,  that  the  transaction 
of  1838  was  not  within  the  powers  of  the 
directors,  and  that  A.  was  a  contributory  in 
respect  of  the  shares  held  by  him. 

The  Borough  of  St.  Marylebone  Joint- 
Stock  Banking  Company  was  established 
in  1836.  Colonel  Stanhope  was  one  of 
the  original  directors  of  the  company,  and 
had  fifty  shares  in  it.  In  1838  Colonel 
Stanhope,  being  dissatisfied  with  the  posi- 
tion of  the  company,  wished  to  retire  from 
it,  both  as  shareholder  and  director.  The 
terms  of  his  retirement  were  discussed  at 
a  board  of  directors,  and  the  result  appeared 
in  the  following  entry  in  the  minute-book. 
— "Terms  of  Colonel  Stanhope's  retire- 
ment from  the  direction.  Colonel  Stan- 
hope's shares  to  be  taken  at  par,  with 
dividend  to  day  of  transfer,  if  realized. 
Release  and  indemnity  may  be  arranged 
by  the  solicitors  of  the  parties,  and  his 
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proportion  of  attendance  fees  to  be  paid 
up  to  the  period  of  his  retirement,  when 
the  same  shall  have  been  voted.  (Signed) 
Francis  C.  Knowles,  Chairman." — The 
following  entry  was  made  in  Colonel 
Stanhope's  account  in  the  Stock  accoimt : 

"Dr. — 1838,  May  19.  Stock  for  amount 
cancelled, — 50  shares.     550/." 

The  vacancy  in  the  direction  was  filled 
up,  but  it  did  not  appear  that  any  of  the 
fifty  shares  originally  belonging  to  Colonel 
Stimhope  were  ever  re-issued.  The  Com- 
pany broke  up  in  1841,  and  was  directed 
to  be  wound  up  under  the  Joint-Stock 
Companies  Winding-up  Act.  The  Master 
charged  with  the  matter — subsequent  to  the 
decision  in  MorgarCs  Cfl5e(l) — ^put  Colonel 
Stanhope's  name  on  the  list  of  contribu- 
tories  without  qualification. 

This  was  a  motion,  by  way  of  appeal 
from  the  Master,  that  Colonel  Stanhope's 
name  should  be  excluded  from  the  list,  or 
that  his  liability  might  be  limited  to  the 
losses  incurred  previously  to  May  1838. 
It  was  admitted  that  Colonel  Stanhope's 
retirement  was  bond  fide^  and  that  it  was 
considered  that  by  his  retirement  he  was 
acting  for  the  benefit  of  the  company. 

The  deed  of  settlement  of  the  com- 
pany was  dated  the  31st  August  1836. 
The  clauses  in  this  deed,  upon  which  the 
question  discussed  on  this  motion  turned, 
were  as  follows : — 

Clause  90. — "  That  in  all  cases  not 
provided  for  by  this  or  some  supplementary 
deed  of  settlement  of  the  said  company  it 
shall  be  lawful  for  the  said  general  directors 
to  act  in  such  manner  as  may  appear  to 
them  best  calculated  to  promote  the  interest 
and  welfare  of  the  said  company ;  and,  for 
the  better  guidance  of  the  said  general 
directors  in  their  management  and  super- 
intendence over  the  property,  afiairs,  and 
concerns  of  the  said  company,  it  shall  be 
lawful  for  them  to  make  from  time  to  time 
whatever  rules,  bye-laws,  or  provisional 
regulations  they  may  think  expedient,  so 
as  the  same  be  not  inconsistent  with,  or 
repugnant  to,  any  of  the  express  provi- 
sions contained  in  these  presents,  or  to  be 
contained  in  any  supplementary  deed  there- 
to, or  to  the   fundamental   principles   or 

(I)  1  Hall  &  Twells,  820;  8.  c.  1  Mac.  &  Cor. 
22S;  18  Law  J.  Rep.  (n.s.)  Chanc.  265. 


constitution  of  the  said  company,  as  ex- 
pressly established  and  declared  thereby; 
and,  at  any  time  or  times,  to  alter  or  repeal 
any  of  the  said  rules,  bye-laws,  or  provi- 
sional regulations  so  to  be  made,  and  which 
shall  not  have  been  established  by,  or  in- 
corporated into  any  supplementary  deed 
of  settlement  of  the  said  company ;  but  so 
nevertheless  that  two-thirds  of  the  general 
directors  at  least  shall  concur  in  every  such 
repeal,  alteration,  or  variation." 

aause  91. — "That  it  shall  be  lawful 
for  the  general  directors  of  the  said  com- 
pany for  the  time  being,  but  with  the  con- 
sent of  some  general  meeting  of  the  pro- 
prietors, to  make  any  new  orders,  rules, 
laws,  regulations,  or  provisions  for  the 
better  management  of  the  said  company 
and  the  business  thereof,  and  to  amend, 
alter,  repeal,  or  make  void  all  or  any  of 
the  clauses  and  articles  contained  in  these 
presents  or  to  be  contained  in  any  future 
deed  or  deeds  relating  to  or  regulating  the 
affairs  of  the  said  company ;  provided  no 
order,  rule,  law,  regulation,  provision, 
matter,  or  thing  shall  be  made,  done,  or 
entered  into,  releasing,  or  tending  to  re- 
lease, any  proprietor  from  his  or  her 
liability  to  the  said  company,  or  affecting 
the  interests  of  the  proprietors  in  the  pro- 
fits thereof,  or  repealing  or  altering  the 
provisions  in  these  presents  contained  for 
the  dissolution  of  the  said  copartnership; 
and  provided  also  that  no  resolution  of  any 
general  meeting  of  proprietors  consenting 
to  the  alteration  or  repeal  of  any  clause  or 
article  contained  in  these  presents  or  any 
supplementary  deed  thereto  shall  be  valid 
or  effectual,  unless  notice  in  writing  of  an 
intention  by  the  general  directors  to  pro- 
pose such  alterations  or  repeal  shall  be 
sent  to  the  proprietors  of  Uie  said  com- 
pany (in  the  way  hereinafter  provided  for 
in  the  case  of  notices  to  proprietors)  at 
least  one  calendar  month  previous  to  the 
meeting  at  which  such  alteration  or  repeal 
is  intended  to  be  proposed,  and  unless  also 
a  resolution  approving  of  every  such  alter- 
ation or  repeal  be  not  only  passed  at  such 
general  meeting,  but  be  confirmed  at  a 
subsequent  extraordinary  general  meeting 
of  proprietors  to  be  called  expressly  for 
that  purpose,  and  of  which  extraordinary 
general  meeting  notice  in  writing,  express- 
ing the  object  and  purpose  of  such  extra- 
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ordinary  meeting,  shall  be  sent  to  the 
proprietors  at  least  ten  days  previous  to 
the  day  to  be  appointed  for  holding  such 
extraordinary  general  meeting." 

Mr,  Matins  and  Mr.  Southgate^  for 
Colonel  Stanhope,  cited  Taylor  v.  Hughes 
(2). 

Mr.  Lloyd  and  Mr.  Hetherington,  for  the 
official  manager. 

Knight  Bruce,  V.C. — This  seems  to 
me  to  be  a  hard  case,  if  the  transaction  was, 
as  it  is  admitted  to  have  been,  fairly  in* 
tended.  Assuming,  however,  that  it  was 
£urly  intended,  it  is,  I  think,  impossible  to 
disturb  the  conclusion  at  which  the  Master 
has  arrived,  as  in  my  opinion  that  con- 
clusion is  accurate.  In  my  opinion  the 
transaction  was  beyond  the  powers  con- 
ferred on  the  directors  by  the  90th  section 
of  the  deed.  It  is  needless,  therefore,  to 
say  whether  the  case  is  influenced  by  the 
91st  section.  I  cannot  disturb  the  deci- 
sion of  the  Master, 


K.  Bruce 
July  22 


rin  re  i 

,  Y.C.J     ST.  MA 
12.  j      STOCK 

V^    PANY, 


In  re  the  borough  op 

MARYLEBONE  JOINT- 
BANKING     COM- 

ex  parte  busk. 


Company  —  Winding-up  Act — ContrihU" 
tory — Powers  of  Directors. 

A  banking  company  was  projected  in  June 
1836,  and  A,  was  one  of  the  promoters  and 
directors.  The  bank  commenced  business 
on  the  9th  of  September.  On  the  24th  of 
September  it  was  agreed  between  A.  and  the 
other  directors  that  A.  should  retire  from 
the  company.  On  the  ISth  of  October  the 
first  signature  was  affixed  to  the  deed  of 
settlement,  which  however  was  dated  in 
August.  By  that  deed  it  was  declared  that 
aU  the  acts  done  by  the  directors  previously 
to  the  execution  of  the  deed  should  be  ratified. 
On  the  25th  of  October  A.*s  retirement 
from  the  company  was  advertised  in  the 
Gazette.  In  1841  the  company  broke  up, 
and  was  afterwards  ordered  to  be  wound  up : 
— Held,  that  A.  was  not  a  contributory. 

(2)  2  J.  &  Lat  24. 


The  above-mentioned  banking  company 
was  projected  in  June  1836,  Mr.  Busk 
being  one  of  the  promoters  and  directors. 
In  July,  Mr.  Busk  paid  501.  as  a  deposit 
on  fifty  shares  which  he  had  taken  in  the 
company.  On  the  9th  of  September  the 
bank  commenced  business.  Mr.  Busk, 
being  dissatisfied  with  the  way  in  which 
the  business  was  carried  on,  desired  to 
retire  firom  the  company,  and  on  the  24th 
of  September  it  was  agreed  between  him 
and  the  other  directors  that  his  deposit 
should  be  returned,  and  that  he  should 
absolutely  cease  to  be  a  member  of  the 
company. 

On  the  18th  of  October  the  first  sig- 
nature was  affixed  to  the  deed  of  settle- 
ment. The  date  of  that  deed  was  the 
31st  of  August,  but  it  had  not  been  pre- 
pared at  that  time,  and  its  provisions  were 
under  consideration  during  the  whole 
month  of  September.  The  156th  clause 
of  that  deed  was  as  follows  : — "  And  it  is 
hereby  agreed  that,  notwithstanding  the 
signing  of  the  settlement  deed  by  parties 
at  difierent  dates  and  difierent  times, 
the  liabilities  of  all  the  parties  shall 
be  held  to  have  commenced  from  the 
5th  of  September,  and  the  said  persons 
of  the  first  part  do  hereby  ratify  and  con- 
firm all  acts,  contracts,  deeds,  matters, 
and  things  up  to  the  time  of  the  execu- 
tion of  these  presents  done,  executed, 
and  performed  by  the  provisional  com- 
mittee, or  the  directors,  or  by  the  order 
and  direction  of  them,  or  any  of  them, 
in  relation  to  their  concerns  and  affairs." 

This  deed  was  not  executed  by  Mr. 
Busk. 

On  the  25th  of  October  the  following 
advertisement  was  inserted  in  the  Gazette : 
"  Notice  is  hereby  given  that  the  partner- 
ship now  or  lately  subsisting  between 
Hans  Busk,  of  &c.,  and  the  shareholders 
or  proprietors  of  the  Borough  of  St.  Mary- 
lebone  Joint-Stock  Banking  Company  in 
Cavendish  Square  has  been  dissolved." 
This  advertisement  was  expressly  sanc- 
tioned by  the  directors. 

In  January  1837  Mr.  Busk's  deposit  was 
paid  back  to  him,  and  a  memorandum  to 
that  effect  and  that  his  fifty  shares  were 
cancelled,  was  inserted  in  the  stock  ledger. 

In  August  1841  the  company  broke  up. 

The  company  was  ordered  to  be  wound 
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up  under  tbe  Joint -Stock  Companies 
Winding-up  Act,  and  the  Master  charged 
vriih  the  matter  put  Mr.  Busk's  name  on 
the  list  of  contributories  in  respect  of  fifty 
shares. 

This  was  a  motion,  by  way  of  appeal, 
that  Mr.  Busk*s  name  should  be  taken  off 
the  list  of  contributories. 

Mr.  Matins  and  Mr,  Eade,  for  the 
motion. 

Mr,  Stuart  and  Mr,  Hethenngton,  for 
the  official  manager,  referred  to  Stanhope* s 

dOM(l). 

Knight  Bruce,  V.C. — The  question 
whether  Mr.  Busk  is  liable  or  not  Uable  to 
any  unsatisfied  creditor  of  the  company, 
wluch  is  the  subject  of  the  order  now 
appealed  from,  is  not  before  me.  He 
may  or  may  not  be  so  liable.  I  con- 
sider that  point  immaterial.  The  question 
is,  whether  he  is  liable  as  a  contributory, 
as  between  himself  and  the  company 
or  its  members,  in  that  capacity.  Now, 
it  is  material  to  observe  in  the  present 
case  that  the  deed  establishing  or  regulating 
the  affairs  of  the  company,  bearing  date  the 
31st  of  August  1836,  was,  as  it  is  admitted, 
not  executed  by  any  person  whatever 
before  the  18th  of  October  in  that  year. 
Until  that  deed  had  been  executed  by 
some  person,  the  relation  between  Mr. 
Busk  and  the  directors  and  the  other  share- 
holders of  the  company  or  intended  com- 
pany must  be  considered  as  regulated  by 
the  general  law  of  the  country,  as  it  then 
stood,  applicable  to  such  contracts.  I  think 
that  places  Mr.  Busk  in  a  situation  in 
which  it  was  his  right  to  withdraw  at  any 
time  from  the  partnership,  so  far  as  he 
alone  was  concerned,  but  not  so  as  to 
exempt  himself  from  any  former  liability. 
Dissatisfaction  having  arisen  between  Mr. 
Busk  and  the  other  directors  of  the  com- 
pany or  intended  company,  he  first  ceases 
to  be  a  member  of  the  direction,  and  then, 
by  agreement  between  him  and  the  directors 
acting  in  the  general  management  of  the 
affairs  of  the  association,  he  retires  from  it 
altogether  on  the  24th  of  September.  It 
is  agreed,  in  effect,  on  that  day  that  he 
should  cease  to  be  a  member.  In  pur- 
suance of  that  agreement  (although  after 

(1)  Ante,  p.  389. 


the  deed  was  executed  by  some  of  the 
parties),  advertisements  were  inserted  in 
the  Gazette,  the  earliest  of  which  appeared 
on  the  25th  of  October;  on  which  day  it 
was  sanctioned  by  the  directors  in  these 
terms  :  —  "  Mr.  Busk's  notice  in  the 
Gazette  approved  and  signed  by  him.*' 
The  advertisement  was  this : — "  Notice  is 
hereby  given  that  the  partnership  now  or 
lately  subsisting  between  Hans  Busk,  of 
&c.  and  the  shareholders  or  proprietors  of 
the  Borough  of  St.  Marylebone  Joint- 
Stock  Banking  Company  in  Cavendish 
Square  has  been  dissolved.  Dated  this 
25th  of  October  1836."  In  two  or  three 
months  afterwards,  in  pursuance  of  the 
agreement,  the  502.  deposit  was  returned. 
The  first  question  is,  what  is  the  true 
meaning  of  this  ?  whether  the  meaning  is 
that,  as  between  themselves,  he  was  to  con- 
tinue liable  for  previous  engagements,  or 
whether  he  was  considered  as  separate  from 
the  company  as  from  the  beginning  ?  My 
opinion  is,  that  the  true  meaning  of  the 
parties  to  that  contract  was,  as  between 
themselves,  whatever  it  might  be  as  to 
creditors,  that  he  should  be  treated  on  the 
footing  of  having  never  been  a  member  of 
the  company.  That  having  taken  place 
on  the  24th  of  September  (although  not 
recognized  in  the  books  until  the  25th  of 
October),  I  find  the  156th  clause  of  the 
deed  of  settlement  (which  was  not  executed 
before  the  18th  of  October)  worded  thus : 
"  And  it  is  hereby  agreed  that  notwith- 
standing the  signing  of  the  settlement  deed 
by  parties  at  different  dates  and  di^rent 
times,  the  liabilities  of  all  the  parties  shall 
be  held  to  have  commenced  from  the  5tfa  of 
September,  and  the  said  persons  of  the  first 
part  do  hereby  ratify  and  confirm  all  acts, 
contracts,  deeds,  matters,  and  things  up 
to  the  time"  (not  of  the  date  of  the  5  th  of 
September,  but)  "  of  the  execution  of  these 
presents  done,  executed  and  performed  by 
the  provisional  committee,  or  the  directors, 
or  by  the  order  and  direction  of  them  or 
any  of  them  in  relation  to  their  concerns 
and  affairs."  I  am  of  opinion  that  this 
ratified  the  agreement  of  the  24th  of  Sep- 
tember, if  it  wanted  ratification,  and  that 
those  who  are  parties  to  the  deed  (being 
in  effect  persons  represented  by  the  officiid 
manager)  cannot  be  heard  to  say  that  Mr. 
Busk  continued  a  member  of  the  company, 
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or  that  he  was  not  discharged  from  his 
liahOity. 

I  will  add  but  one  obserration.  I  do 
not  see  any  necessity  for  saying,  in  this 
particular  instance  at  least,  that  the  two 
acts  of  parliament  before  me  have  intro- 
duced expostfaeto  law  to  change  or  increase 
the  liability  of  Mr.  Busk.  Supposing,  then, 
that  these  acts  had  not  passed,  that  the 
agreement  of  the  24th  of  September  was 
made,  that  the  advertisements  were  pub- 
li^ed  in  the  Gazette^  and  that  no  claim 
was  afterwards  made  on  Mr.  Busk ;  and 
supposing  that,  instead  of  the  order  now 
before  the  Court  a  bill  had  been  filed 
against  Mr.  Busk  by  some  on  behalf  of 
all  the  members  of  the  company  for  con- 
tribution to  outstanding  debts,  I  am  of 
opinion  that,  considering  the  notice,  and 
the  lapse  of  time,  and  the  other  circum- 
stances, such  a  bill  must  inevitably  have 
been  dismissed. 

I  am,  on  the  whole,  of  opinion  that 
Mr.  Busk's  name  ought  not  to  be  placed 
on  the  list. 


K.  Bruce,  V 
August 


v.c.r" 


re  THE  IMPERIAL 
SALT  AND  ALKALI 
COMPANY. 


Company  —  Practice —  Winding-up  Act 
—  Reference  to  the  Master  —  Petition  — 
Report, 

Under  the  Joint^Stoch  Companies  Wind* 
ing'Up  Act  a  report  of  the  Master,  upon 
a  reference  to  inquire  whether  a  company 
ought  to  he  wound  up,  ought  to  he  confirmed 
on  an  application  to  the  Court  by  way  of 
petition,  and  not  by  motion. 

A  reference  had  been  made  to  the  Master, 
on  a  petition  presented  in  this  matter, 
whether  it  would  be  fit  and  proper  that  the 
above-mentioned  company  should  be  wound 
up,  and  the  Master  made  his  report,  where- 
by he  found  that  it  was  fit  and  proper  that 
it  should  be  wound  up. 

This  was  an  application,  by  motion,  that 
the  Master's  report  should  be  confirmed, 
and  for  consequential  directions.  An  ob- 
jection was  made  to  the  motion  on  the 
ground  that  the  application  ought  to  have 
been  made  by  petition. 
Nbw  Sxaiw,  XIX.— Chaic. 


The  12th  section  of  the  Joint-Stock  Com- 
panies Winding-up  Act  declares  *'  that, 
on  the  hearing  of  any  such  petition  (for 
winding  up)  it  shall  be  lawful  for  the 
Court  to  refer  it  to  the  Master  to  make 
preliminary  inquiries  as  to  the  expediency 
of  winding  up  the  company,  &c. ;  and  that, 
if  it  shall  appear,  from  the  Master's  report, 
that  such  winding  up  is  expedient,  to  make 
such  order  absolute  as  hereafter  men- 
tioned." The  14th  section  declares  "  that 
it  shall  be  lawilil  for  the  Court,  on  the 
hearing  of  any  petition  for  dissolution  and 
winding  up,  or  for  winding  up,  either 
originally  or  subsequently,  or  on  further 
directions,  to  dismiss  such  petition,  with  or 
without  costs,  or  to  make  an  order  abso- 
lute for  the  dissolution  and  winding  up  or 
for  the  winding  up  of  the  company,  under 
the  provisions  of  the  act." 

Mr,  Bacon  for  the  motion. 

Mr.  Matins  and  Mr.  Renshaw  contended 
that  the  confirmation  of  the  Master's  report 
ought  to  be  made  on  petition,  and  referred 
to  the  12th  and  14th  sections  of  the  act. 

Mr,  Bacon,  in  reply,  referred  to  the 
100th  section,  where  the  Master  is  autho- 
rized to  make  a  special  report,  which 
should  be  brought  before  the  Court  by 
motion. 

Knight  Bruce.V.C.  said,  that  he  thought 
(if  he  must  decide  such  a  point)  that  the 
former  petition  was  exhausted,  and  that 
a  fresh  petition  was  necessary.  The  order 
he  should  make  would  be  this:— let  the 
motion  stand  over,  with  liberty  to  file 
a  petition. 


K.  Bruce,  V.C. 
July  17. 


In  re    the    north    op 

ENGLAND   JOINT-STOCK 
BANKING  COMPANY,  CX 

parte  gouthwaite. 


Company — Winding-up  Act — Contribu* 
tory-^^Receipt  of  Dividends — Executor, 

A,  a  shareholder  in  a  company,  died 
leaving  B.  his  executor,  B,  did  not  comply 
with  the  formalities  laid  down  by  the  deed  of 
settlement  as  to  executors  becoming  members 
of  the  company  in  respect  of  the  shares  of  their 
testators,  but  received  the  dividends  declared 
on  the  shares  after  the  death  of  the  testator ; 
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— Heldy  that  B,  either  in  his  own  or  his 
representative  character^  must  be  held  to 
have  made  a  contract  with  the  directors,  and 
ought  to  be  put  in  the  list  of  eontributories. 

Mr.  Gouthwaite,  who  held  eighty  shares 
in  the  North  of  England  Joint-Stock  Bank- 
ing Company,  died  in  1842,  having  by  his 
will  appointed  Mrs.  Gouthwaite  his  exe- 
cutrix, who  duly  proved  the  will. 

The  31st  clause  of  the  deed  of  settlement 
of  the  company  declared  that  the  executors 
of  a  shareholder  should  not  be  entitled  to  his 
shares  until  certain  formalities  should  have 
been  complied  with.  This  clause  is  set 
out  in  18  Law  J,  Rep,  (n.s.)  Chanc.  250. 

Mrs.  Gouthwaite  did  not  comply  with 
these  formalities,  but  received  the  dividends 
declared  by  the  company  from  the  testator's 
death  until  1846. 

The  Master  charged  with  the  winding  up 
of  the  company  declined  to  insert  Mrs. 
Gouthwaite's  name  in  the  list  of  contribu- 
tories.  This  was  an  application  that  such 
name  should  be  inserted. 

Mr.  BetheU,  Mr.  Bacon,  and  Mr.  J.  V. 
Prior,  for  the  motion. 

Mr.  Russell  and  Mr.  Stevens,  for  Mrs. 
Gouthwaite. 

Knight  Bruce,  V.C. — If  by  the  com- 
pany's deed  this  lady  ought  to  be  on  the 
list  of  contributories  there  is  nothing  to 
discuss ;  but  upon  this  I  give  no  opinion, 
because,  assuming  that,  on  these  provisions 
alone,  she  ought  not,  the  question  arises 
whether  circumstances  have  not  occurred 
which  afford  sufficient  evidence  of  a  con- 
tract between  her  and  the  directors,  that 
she,  either  personally  or  in  her  representa- 
tive character,  should  be  answerable  to  the 
company  in  respect  of  these  shares.  She 
continued  to  receive,  after  the  death  of  her 
husband,  the  profits  on  these  shares  as  his 
representative,  and  I  am  of  opinion  that  it 
would  be  unreasonable  to  attribute  to  the 
directors  and  to  her  an  intention  that  she 
should  participate  in  the  profits  without 
being  liable  to  participate  in  the  losses.  It 
may  be  said  that  it  was  not  competent  to 
her  to  contract  as  an  executrix,  and  there 
may  be  much  in  that ;  but,  if  she  entered 
into  a  contract,  as  executrix,  which  could 
not  be  maintained,  it  is  to  be  feared  that 
she  rendered  herself  liable  as  an  agent  act- 


ing without  authority.  It  may  be  said  that 
the  directors  were  not  competent  to  enter 
into  such  a  contract,  but  my  opinion  is 
that  it  was  competent  to  them  to  do  so. 
Upon  the  question  whether  the  contract 
was  by  her  in  her  own  right  or  as  the 
personal  representative  of  her  husband,  my 
opinion  is,  that  in  this  stage  of  the  case 
no  declaration  ought  to  be  made.  I  shall 
declare  that  Mrs.  Grouthwaite  was  a  con- 
tributory or  member,  either  in  her  own 
right  or  as  representative  of  her  husband, 
and,  with  that  declaration,  refer  it  back  to 
the  Master  to  review  his  decision. 


K.  Bruce,  V.C. 
August  5. 


1 


In    re    the      direct 

BIRMINGHAM,  OX-, 

FORD,  READING     AND 
BRIGHTON      RAILWAY 

COMPANY,    ex    parte 

CAPPER. 


Company — Winding-up  Act — Contribu^ 
iorg — Letter  of  Allotment — Condition. 

A.  applied  for  shares  in  a  railway  com" 
pang.  A  month  after  the  application  he 
received  a  letter  of  allotment,  in  which  were 
contained  the  words  "  not  transferable,**  and 
a  declaration  that,  if  the  deposit  was  not 
paid  within  a  month,  the  allotment  should  he 
null  and  void.  A.  never  paid  the  deposit : 
— Held  that,  by  reason  of  this  declaration 
in  the  letter  of  allotment,  A.  was  not  a  con- 
tributory. 

Whether  the  words  **not  transferable** 
would  have  had  that  effect — quaere, 

Mr.  Capper  in  September  1845  applied 
to  the  provisional  committee  of  the  above- 
mentioned  company  for  shares,  by  filling 
up  the  blanks  in  the  form  of  the  letter  of 
application  issued  by  the  company,  and 
sending  it  to  them.  The  letter  was  as 
follows : — 

"  Gtentlemen, — I  request  that  you  will 
allot  me  fifty  shares  of  261.  each,  in  the 
Direct  Birmingham,  Oxford,  Reading  and 
Brighton  Railway,  and  I  do  hereby  under- 
take to  accept  the  same,  or  any  less  num- 
ber you  may  allot  me ;  to  pay  the  deposit 
of  21.  \2s.  6d.  per  share  thereon,  and  to 
sign  the  parliamentary  contract  and  sub- 
scribers* agreement  when  required." 
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A  month  after  this  letter  was  sent,  the 
following  document  was  sent  in  reply  to 
Mr.  Capper's  application  : — 

"  Letter  of  allotment.  Not  transferable. 
Direct  Birmingham,  &c.  Railway  Com- 
pany. Capital,  800,000/.,  in  shares  of 
25/.  each.  Deposit,  2/.  12^.  6d,  No. 
of  letter,  51.     No.  of  shares,  30. 

**  Sir, — The  committee  of  management 
have  allotted  to  you  thirty  shares  in  this 
undertaking,  and  I  am  directed  to  request 
you  will  pay  the  deposit  of  21.  I2s.  6d. 
per  share,  amounting  to  £  ,  mto 

one  of  the  under-mentioned  banks  on  or 
before  Friday  the  24th  day  of  October 
1845,  or  this  allotment  will  be  null  and 
void ;"  and  (after  a  list  of  banks)  the 
letter  then  proceeded  as  follows  : — 

"  This  letter,  with  the  bankers*  receipt 
appended  hereto,  will  be  exchanged  for 
scrip  upon  your  presenting  it  at  the  ofRces 
of  the  company  and  executing  the  parlia- 
mentary contract  and  subscribers'  agree- 
ment, which  will  lie  at  the  above  offices  on 
or  about  the  27th  of  October,  and  due 
notice  will  be  given  when  the  deeds  will 
be  sent  into  the  country." 

Mr.  Capper's  name  having  been  put  on 
the  list  of  contributories  by  the  Master 
charged  with  the  winding  up  of  the  com- 
pany, this  was  an  application  that  it  might 
be  taken  off. 

Mr.  MaUns  and  Mr.  W.  T.  S.  Daniel, 
for  the  motion. 

Mr.  BetheU  and  Mr.  Roxburgh,  for  the 
official  manager,  were  not  called  upon. 

Knight  Bruce,  V.C. — Upon  the  words 
in  the  letter  of  allotment  **  not  transfer- 
able" I  would  rather  not  give  an  opinion. 
My  belief  is,  that  this  case  may  be  decided 
upon  other  grounds.  On  the  19th  of 
September  Mr.  Capper  makes  a  proposal 
to  take  a  number  of  shares,  not  exceeding 
fifty,  to  be  allotted  to  him,  undertaking  to 
pay  the  deposit.  No  time  is  mentioned 
for  either,  and  there  is  no  stipulation  or 
proposal  in  the  offer  that  failure  to  comply 
with  either  shall  render  the  whole  of  no 
effect.  The  answer  is  not  a  simple  one, 
for,  independently  of  the  expression  **  not 
transferable"  (on  which  I  decline  to  give 
any  opinion)  there  is  this  provision— (the 
proposal  being  answered  a  month  after  it 
was  made) — '*  If  the  deposit  shall  not  be 


paid  within  a  week  after  the  receipt   of 
the  letter,    the  allotment  to  be  null  and 
void."     My   opinion    is,  that  this  added 
a  new  term  to  the  contract  or  proposal  or 
intended   contract,   and   therefore   that  it 
was  within  the  power  of  the  person  who 
wrote   the   original   letter,   to   whom   the 
second  letter  was  sent,  to  avail  himself  of 
the  liberty  given  at  the  conclusion  of  the 
letter  of  acceptance  to  elect  not  to  make 
the  deposit,  and  therefore  that  the  allot- 
ment should  be  null  and  void.     I  am  of 
opinion  that  so  to  hold  is  quite  consistent 
with  the  construction  which,  most  reason- 
ably, has  been  put  upon  provisions  in  leases 
that,  where  there  has  been  a  covenant  that, 
if  the  rent  shall  not  be  paid  or  the  cove- 
nants shall  not  be  performed,  the  lease  shall 
be  void,  it  is  not  competent  for  a  person  to 
avail  himself  of  his  own  default  to  avoid 
his  contract.  This  does  not,  I  think,  range 
itself  within  these  cases.     This  gentleman 
had  power  to  avail  himself  of  what  was 
then  proposed.     He  did  not  pay  anything 
then  or  afterwards,  and  therefore  I  think 
that  he  is  not  a  contributory.     The  costs 
must  come  out  of  the  estate. 


RAM,  V.C") 

1849.  > 

\  12,  13.  J 


WiGRAM,  V.C 

1849.  >     DAVIDSON  V.  PROCTOH. 

Nov. 


Will — Construction — Power — Non-ext- 
cution —  Objects. 

A  testatrix,  under  a  power,  charged  estates 
with  a  sum  of  money,  and  directed  it  to  be 
paid  to  such  of  her  mother* s  relations  as  her 
husband  should  by  will  appoint,  and  for  want 
of  such  appointment  then  to  her  mother's 
relations  according  to  the  Statute  of  Distri- 
butions. The  husband  survived,  but  did  not 
appoint  the  fund  to  any  relation  of  his  wife*s 
mother : — JHfeld,  that  the  next-of-kin  qf  the 
mother  living  at  the  death  of  the  husband 
were  entitled  to  the  fund,  in  default  of  a  vaUd 
appointment  by  the  htAsband, 

The  testatrix  mentioned  in  the  plead- 
ings, by  her  will,  executed  under  a  power 
reserved  to  her  by  her  marriage  settlement, 
charged  certain  freehold  estates  in  which 
her  husband  had  a  life  interest  with  the 
sum  of  1,5.00/.,  a^d  directed  the  same  to  be 
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paid  after  her  death  to  such  of  her  mother's 
telations  as  he  should  by  will  appoint, 
and  for  want  of  appointment,  then  to  her 
mother's  relations  according  to  the  Statute 
of  Distributions.  The  husband  survived 
the  testatrix,  and  by  his  will  gave  1,495^., 
part  of  the  1,500/.,  to  one  W.  N.  Alcock, 
whom  he  erroneously  stated  to  be  one  of 
the  relations  of  his  late  wife's  mother. 

The  bill  was  filed  by  the  representative 
of  the  party  who  was  the  mother's  sole  next- 
of-kin  at  the  death  of  the  testatrix,  against 
the  trustees  of  the  settlement  and  the  parties 
who  were  the  mother's  surviving  next-of- 
kin  (originally  seven  in  number)  living  at 
the  death  of  the  husband  of  the  testatrix, 
and  the  representatives  of  such  as  had  since 
died. 

At  the  hearing  on  further  directions  the 
question  was  raised,  whether  the  next-of- 
kin  of  the  mother  at  the  death  of  the  tes- 
tatrix, or  those  at  the  death  of  the  husband, 
became  entitled  to  the  sum  of  1,495/.  in 
consequence  of  the  non-appointment  of  it 
by  the  husband  to  a  relation  of  the  mother. 
Mr,  K.  Parker  and  Mr.  J,  T,  Humphry y 
for  the  plaintiff,  contended,  that  the  limi- 
tation in  the  will  gave  a  vested  interest  to 
the  next-of-kin  of  the  mother  living  at  the 
death  of  the  testatrix,  subject  only  to  be 
divested  by  a  valid  appointment  by  her 
husband.     They  cited — 

Vanderzee  v.  Aclom,  4  Ves.  771. 

Walsh  V.  Wallinger,  2  Russ.  &  Myl.  80 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  7  ;  s.  c. 
Tarn.  425. 

Bird  V.  Wood,  2  Sim.  &  S.  400 ;  s.  c. 
4  Law  J.  Rep.  Chanc.  86. 

The  Solicitor  General,  Mr.  Wood,  Mr* 
Amphlett,  Mr.  Greene,  Mr.  C.  Barber,  and 
Mr.  Woodhouse,  appeared  for  the  next-of- 
kin  of  the  mother  living  at  the  husband's 
death,  tn  support  of  the  argument,  on 
behalf  of  those  defendants,  the  following 
cases  were  cited-— 

Pope  V.  Whitcombe,  3  Mer.  689. 
Stipple  V.  Lowson,  Ambl.  728. 
Harding  v.  Glyn,  1  Atk.  469. 
Beck  V.  Bum,  7  Beav.  495  ;  s.  c.  18 

Law  J.  Rep.  (n.s.)  Chanc.  319. 
Leeming  v.  Sherratt,  2  Hare,  14;  s,  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Brown  v.  Higgs,  4  Ves.  708 ;  s.  c.   5 
Ves.  495,  and  8  Ves.  561. 


Say  V.  Creed,  5  Hare,  580;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  361. 
Burrough  v.  Philcox,  5  Myl.  &  Cr.  73. 
Lacey  v.  Philcox,  Ibid. 

Mr.  Buxton  appeared  for  the  trustees. 

Mr.  K.  Parker  replied. 

WiGRAM,  V.C. — It  is  admitted  that  the 
husband,  the  donee  of  the  power,  might 
have  appointed  to  relations  of  his  wife's 
mother  who  were  not  her  next-of-kin  ac- 
cording to  the  statute,  and  that  in  default 
of  such  appointment,  and  in  the  absence 
of  an  express  gift  over,  the  Court  would 
have  implied  a  gift  for  the  benefit  of  the 
class  named  as  the  objects  of  the  power, 
although  in  distributing  the  fund  it  would 
have  declined  to  exercise  the  right  of 
selection  given  to  the  donee,  and  would 
have  confined  the  distribution  to  the  next- 
of-kin  according  to  the  Statute  of  Distri- 
butions. In  the  present  case,  however, 
there  is  an  express  gift  in  fovour  of  the 
next-of-kin  under  the  statute,  in  default  of 
appointment  by  the  donee.  The  Court 
cannot  imply  a  gift  where  there  is  one  in 
express  Words.  The  only  question,  there- 
fore, is,  whether  the  benefit  was  intended 
for  the  next-of-kin  at  the  death  of  the  wife, 
the  donor,  or  for  the  next-of-kin  at  the  death 
of  the  husband,  the  donee.  Upon  this  ques- 
tion I  am  of  opinion  that  the  gift  in  default 
of  appointment  is  contingent,  and  that 
there  is  no  gift  except  in  the  direction  to 
pay.  The  next-of-kin,  according  to  the 
statute,  living  at  the  death  of  the  husband, 
the  donee,  are,  therefore,  the  parties  to  take 
the  fund. 

Decree  accordingly. 


WiGRAM 

1849 
Nov 


AM,  V.C.^ 

849.  > 

.  19,  20.  3 


MAINWARING  V.  BEEVOR. 


Will — Construction-^Bequest  to  aU  the 
Children  of  Testator's  Sons — Distribution, 
Period  of. 

A  testator  bequeathed  the  residue  of  per- 
sonal  property  to  trustees  upon  trust  to  apply 
the  dividends  and  income  of  it  in  the  main- 
tenance and  education  of  the  children  of  his 
two  sons  until  they  severally  attained  twenty-^ 
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one  yean  of  age ;  and  when  each  grandr- 
child  attained  that  age  to  raise  and  pay 
2,000/.  to  each,  and  when  all  the  grand- 
children attained  that  age  to  pay  the  surplus 
of  the  said  residuary  estate  to  them  as  tenants 
in  commony  each  grandchild  upon  the  age  of 
twenty-one  years  to  take  a  vested  interest : — 
Heldy  upon  bill  filed  by  all  the  children  of 
one  of  the  sons  living  at  the  death  of  the 
testator,  when  the  youngest  of  them  attained 
twenty-one   (the  other  son   being  then    a 
haeftelor),  that  the  plaintiffs  were  not  entitled 
to  a  division  of  the  trust  funds  in  exclusion 
of  any  other  children  who  might  be  horn  of 
either  oftlie  sons ;  but  that  the  plaintiffs  were 
entitled  to  the  whole  of  the  income ,  and  would 
he  entitled  to  the  principal  if  no  other  such 
child  should  be  bom  and  attain  the  age  of 
twenty -one  years. 

The  testator,  William  Carver,  by  his 
will  executed  before  the  Will  Act,  1837, 
after  bequeathing  all  the  stocks,  funds  and 
securities  of  which  he  should  die  possessed 
to  trustees,  and  directing  them  thereout  to 
appropriate  and  apply  three  several  sums 
of  30,000/.,  3/.  per  cent,  consolidated 
anniuties,  each  upon  certain  trusts  therein 
mentioned,  gave  and  bequeathed  the 
residue  of  his  said  stocks,  funds  and  secu- 
rities (subject  to  a  certain  annuity)  to  the 
trustees  upon  trust  to  pay  and  apply  the 
dividends,  interest  and  annual  produce 
thereof  as  they  in  their  discretion  might 
deem  necessary  for  or  towards  the  main- 
tenance and  education  of  all  and  every  of 
his  grandchildren,  the  children  of  his  two 
sons,  William  Carver  and  James  Carver, 
until  they  should  severally  attain  the 
age  of  twenty-one  years ;  and  he  directed 
that  the  surplus  dividends,  interest,  and 
annual  produce  which  should  not  be  wanted 
and  applied  for  the  purpose  last  aforesaid, 
should  be  invested  by  the  trustees  in  or 
upon  the  parliamentary  stocks  or  public 
funds  in  Great  Britain,  or  at  interest  upon 
government  securities  at  their  discretion, 
with  full  power  to  vary  the  securities. 
And  when  and  as  each  of  his  said  grand- 
children should  attain  the  age  of  twenty- 
one  years,  upon  trust,  and  by  the  sale  of  such 
part  of  the  stocks,  funds  and  securities  then 
standing  in  their  names  or  name  as  might 
be  necessary  for  the  purpose,  to  raise  and 
pay  to  each  of  his  said  grandchildren  so 


attaining  the  age  of  twenty-one  years  as 
aforesaid,  the  sum  of  2,000/.  And  the 
testator  declared  that  when  and  so  soon 
as  all  and  every  his  said  grandchildren 
should  have  attained  the  age  of  twenty- 
one  years,  the  trustees  should  stand  pos- 
sessed of  the  whole  of  the  stocks,  funds 
and  securities  then  standing  in  their  names 
upon  any  of  the  trusts  of  his  will  (over 
and  above  the  three  several  sums  of  30,000/. 
three  per  cent,  consolidated  bank  annuities 
thereinbefore  disposed  of)  upon  trust  to 
pay,  transfer,  divide  and  make  over  the 
same  respectively,  and  the  dividends,  in- 
terest and  annual  produce  thereof,  unto, 
between  and  amongst  all  and  every  his 
said  grandchildren  to  and  for  their  own 
absolute  use  and  benefit  as  tenants  in  com- 
mon and  not  as  joint  tenants:  provided 
that  if  he  should  have  only  one  grandchild 
who  should  live  to  attain  the  age  of  twenty- 
one  years,  then  such  one  upon  attaining 
that  age  should  have  and  be  entitled  to  the 
whole  of  the  stocks,  fVinds  and  securities, 
and  the  dividends,  interest  and  annual 
produce  thereof  to  which  his  grandchildren, 
if  more  than  one  should  have  attained  the 
age  of  twenty-one  years,  would  have  be- 
come entitled.  And  he  declared  that  each 
of  his  grandchildren,  upon  their  severally 
attaining  the  age  of  twenty-one  years, 
should  take  vested  interests  under  his  will : 
provided  that  in  case  any  or  either  of  his 
grandchildren  should  at  any  time  during 
minority  go  or  be  taken  beyond  the  seas 
for  the  purpose  of  being  educated  in  any 
foreign  country  or  for  any  purpose  what- 
ever, and  should  remain  beyond  the  seas 
or  in  any  foreign  country  for  any  purpose 
whatever  more  than  three  calendar  months 
in  any  one  year,  then  and  in  every  such 
case  and  thenceforth  the  claim,  right  and 
title  of  each  and  every  of  such  grandchil- 
dren, so  going  or  being  taken  beyond  the 
seas,  to  maintenance  and  education  out  of 
or  in  respect  of  any  monies  or  property  to 
which  they  might  be  entitled  under  his 
will  should  cease,  determine  and  become 
forfeited,  but  so,  nevertheless,  that  such 
forfeiture  should  not  in  any  respect  affect 
the  right  of  such  grandchild  or  grand- 
children to  the  principal. 

Both  the  sons  survived  the  testator, 
who  died  in  1837.  William  had  only  ^\e 
children,  all  of  whom  were  bom  before  the 


898 


COURTS  OF  CHANCERY: 


[N«w  Sbues 


testator's  death,  and  the  youngest  of  whom 
attained  the  age  of  twenty-one  years  in 
1848,  when  James  was  still  a  hachelor. 

The  hill  was  filed  on  hehalf  of  the  chil- 
dren of  William  and  the  issue  of  some  of 
them,  and  prayed  a  declaration  that  as  the 
youngest  grandchild  in  esse  at  the  death  of 
the  testator  had  attained  twenty-one  years 
of  age,  the  period  for  distribution  of  the 
residuary  fund  had  arrived,  and  that  the 
same  might  be  divided  amongst  the  plain- 
tiffs accordingly. 

At  the  hearing  of  the  cause  for  further 
directions, 

7%€  Solicitor  General  and  Mr,  J.  V. 
Prior,  for  the  plaintiffs,  argued  that  the 
latter  were  the  only  persons  entitled  to 
the  trust  funds,  as  having  been  bom  at  the 
death  of  the  testator  and  before  his  youngest 
grandson,  then  in  esse,  had  attained  twenty- 
one  years  of  age. 

They  referred  to  Mr.  Jarman's  Treatise 
on  WiUs,  vol.  2,  p.  78 ;  and  cited  Hughes 
▼.  Hughes  (1)  and  Elliott  v.  Elliott  (2). 

Mr,  Wood  and  Mr,  E.  Cooke  appeared 
for  the  trustees  of  the  will,  and 

Mr,  Karslake,  for  an  incumbrancer  on 
one  of  the  plaintiffs*  shares. 

WiGRAM,  V.C. — In  cases  of  this  kind  I 
have  always  understood  and  I  believe  it 
to  be  the  rule,  that  where  a  testator  is 
found  to  have  given  two  inconsistent  di- 
rections, and  says,  ''that  the  childrenfor 
(which  is  the  same  thing)  all  the  children 
shall  participate  in  the  fund,"  and  then 
directs  that  there  shall  be  a  division  when 
and  so  soon  as  each  attains  twenty-one,  in 
that  case  you  must  do  one  of  two  things, 
you  must  either  sacrifice  the  direction  which 
gives  a  right  to  distribution  at  twenty-one, 
or  sacrifice  the  intention  that  all  the  chil- 
dren shall  take.  The  Court  has  decided 
in  favour  of  the  eldest  child  taking  at 
twenty- one  as  the  will  directs,  and  sacri- 
fices the  intention  that  all  the  children  shall 
take. 

In  this  case,  the  testator  has  given 
the  residue  to  all  the  children  of  his  two 
sons  when  the  youngest  shall  attain  the 
age  of  twenty-one  years.     There  is  a  cer- 

(1)  8  Bro.  C.C.  484. 

(2)  12  Sim.  276;  a.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  863. 


tain  number  of  children,  and  when  the 
eldest  attains  twenty- one,  this  inconve- 
nience arises,  namely,  that  the  maintenance 
of  the  eldest  child  ceases,  but  he  cannot, 
as  the  youngest  child  has  not  attained 
twenty- one,  claim  a  distributive  share  of 
the  fund.  The  question  is,  how  long  it 
he  to  wait  ?  If  you  can  confine  the  ob- 
jects of  the  testator's  bounty  to  children 
of  his  sons  living  at  his  death  (which  I 
am  quite  clear  you  cannot  do  in  this  case, 
independently  of  the  fact  that  there  is  one 
son  who  had  no  children  at  that  time), 
then  you  might  arrive  at  the  conclusion 
which  I  have  already  mentioned,  namely, 
that  the  moment  the  youngest  attains 
twenty-one,  the  period  pointed  out  for 
division  arrives.  If  you  once  admit  that 
a  child  born  after  the  death  of  the  testator 
may  take,  you  let  in  all  the  inconvenience, 
and  the  eldest  child  may  have  to  wait  for 
an  indefinite  time,  so  long  as  children  con- 
tinue to  be  bom.  How,  in  that  case,  can 
you  limit  the  class  entitled  in  the  way 
suggested,  which  is,  that  the  moment  the 
youngest  child  in  esse  attains  twenty-one, 
there  is  to  be  a  division,  although  there 
may  be  an  unlimited  number  of  the  chil- 
dren bom  after  that  period  ?  I  do  not  see 
how  the  inconvenience  pointed  out  can  be 
avoided. 

With  respect  to  the  case  of  Hughes  v. 
Hughes,  it  appeared  to  me  at  first,  that, 
although  the  language  of  the  Court  in  the 
judgment  is  in  favour  of  the  view  I  take 
of  Uie  case,  the  decree,  as  drawn  up,  was 
different.  But  it  is  not  different,  for  it 
lets  in  all  children — whether  it  means 
children  in  esse  or  children  at  any  time 
bom  of  the  daughter,  in  that  case,  I  do 
not  know.  That  is  open  in  the  decree; 
and  it  is  open  to  the  constmction  that 
every  child  of  the  daughter  in  that  case 
took  a  distributive  share. 

I  see  no  principle  upon  which  a  distri- 
bution can  be  demanded,  in  the  case  before 
me,  merely  because  the  youngest  grand- 
child in  esse  at  the  testator's  death  has 
attained  twenty-one  years  of  age. 

By  the  decree  it  was  declared  that,  ac- 
cording to  the  true  construction  of  the 
testator's  will,  the  plaintiffs,  as  represent- 
ing the  existing  children  of  the  testator's 
son  William,  were  not  entitled  to  a  divi- 
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sion  of  the  trust  funds  in  the  cause  in  ex- 
clusion of  any  other  children  who  might 
thereafter  be  bom  of  either  of  the  testator's 
two  sons  James  and  William  ;  but  that 
until  some  such  other  child  should  be  bom, 
the  plaintiffs  were  entitled  to  the  income 
of  the  trust  funds,  and  that  they  would  be 
entitled  to  the  principal  thereof  if  no  other 
such  child  should  be  bom  and  attain  the 
age  of  twenty-one  years. 


WiGRAM 

1849 
Dec 


f,  V.C.^ 
.4.      3 


GRIFFITH  V.  LUNELL. 
GRIFFITH  r.  RICKETTS. 


Evidence — Production  of  Documents  at 
the  Hearing — Subpoena  duces  tecum — 2^th 
General  Order  of  May  1845 — Lien, 

A  person  in  possession  of  documents  may 
he  served  with  and  examined  at  the  hearing 
upon  a  subpoena  duces  tecum,  under  the 
2Aih  Order  of  May  1845  ;  but, 

Semble — that  the  examination  must  be 
confined  to  questions  relating  to  the  mere 
purpose  of  production  of  the  document. 

If  such  person  admits  possession,  but  objects 
to  produce  the  document  upon  the  ground 
that  he  has  a  lien  upon  it,  the  Court  wiU  not 
make  an  order  for  its  production. 

At  the  hearing  of  the  cause  (reported 
ante,  p.  100)  a  question  arose  upon  the 
production  of  the  mortgage  deeds  of  the 
5th  and  6th  of  December  1800,  whereby 
Edward  GrifBth  the  elder  had  mortgaged 
the  property  (the  subject-matter  of  the 
suit)  to  Richard  Ricketts.  The  deeds 
were  in  the  possession  of  a  Mr.  Hinton, 
the  solicitor  of  certain  parties  claiming 
under  R.  Ricketts,  but  not  of  any  of  the 
present  defendants.  The  plaintiff  had 
served  Mr.  Hinton  with  a  subpoena  duces 
tecum  in  the  form  prescribed  by  the  24th 
Order  of  May  1845  (1),  to  produce  the 
mortgage  deeds  at  the  hearing  of  the 
cause. 

The  defendants*  counsel  objected  at  the 
hearing  to  the  proposed  caUing  of  Mr. 
Hinton,  as  being  novel  and  contrary  to 
practice. 


(1)  Ord.  Can.  293 ;  14  Law  J.  Rep  (n.8.)  Chanc. 
287. 


The  following  cases  were  cited  on  be- 
half of  the  plaintiff : — 

Davis  V.  Dale,  4  C.  &  P.  335. 
Summers  v.  Moseley,  2  Cr.  &  M.  477 

s.  c.   3  Law  J.   Rep.  (n.s.)   Exch 

128;  4Tyr.  158. 
Thompson  v.  Moseley,  5  C.  &  P.  501 
Doe  d.  Gilbert  v.  Ross,  7  Mee.  &  W 

102 ;    s.  c.    10  Law  J.  Rep.  (n.s.) 

Exch.  201. 
Maber  v.  Hobbs,  1  You.  &  C.  Exch.  585 

s.  c.  5  Law  J.  Rep.  (n.s.)  Ex.  £q 

45. 


Dec.  4. — ^WiGRAM,  V.C. — The  plaintiff 
in   this   case   claims  to  be  mortgagor  of 
lands  which  are  in  the  possession  of  the 
principal  defendant  in   the   cause,  which 
lands   he   seeks   by   his  bill   to   redeem. 
From  the  nature  of  the  defence  made  by 
the  defendants,  it  has  been  deemed  neces- 
sary by  the  plaintiff  to  prove  the  original 
mortage  deed,  dated  some  time  in   the 
year  1800.     In  order  to  do  this  he  has 
served  a  gentieman   named   Hinton  with 
a  subpoena  duces  tecum,  to  produce,  at  the 
hearing  of  the  cause,  a  deed  described  in 
the  subpoena.     Of  Mr.  Hinton  the  Court 
knows  nothing.     He  has  not  been  exa- 
mined   upon    interrogatories    before    the 
Examiner  to  prove   tiiat    he   has  in  his 
possession  the  deed  described  in  the  sub- 
pcejia,  nor,  if  the  deed  be  in  his  possession, 
to  prove  firom  whom  he  got  it,  nor  in  what 
character,  nor  anything  else  relating  to  him- 
self or  the  deed.     Of  the  deed  itself  I  know 
nothing  except  by  the  description  of  it  in 
the  subpoena.     At  the  hearing  of  the  cause 
on  a  former  day,  the  Counsel  for  the  plain- 
tiff called  Mr.  Hinton  upon  the  subpoena, 
and  was  proceeding  to  ask  him  questions 
(I  do  not  say  to  examine  him  as  a  witness) 
touching  the  deed.     This  was  objected  to, 
on  the  part  of  the  defendants,  as  being  a 
course  unknown  in  the   practice   of  the 
court ;  and  as  I  had  not  myself,  and  also 
ascertained  that  the  Registrar  then  present 
had  not,  any  recollection  of  a  like  question 
having  arisen,  and  as  the  result  of  the  cause 
might  mainly  be  affected  by  my  decision, 
I  desired  the  cause  to  stand  over  to  give 
me  an  opportunity  of  making  an  inquiry. 
I  will  now  state  the  conclusion  to  which  I 
have  come  as  to  the  course  to  be  pursued  : 
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a  conclusion  which  the  parties  may  correct 
by  appeal,  if  it  be  erroneous.     I  have  not 
been  able  to  find  any  one  who  recollects 
the  point  having  arisen  before.     Two  pro- 
positions, I   think,  may  be  safely  stated. 
One  is,  that  this  subpoena  lies.     The  form 
of  it  is  given  at  the  end  of  the  Orders  of 
May  1845.     The  second  proposition   is, 
that  the  plaintiff  cannot  by  means  of  the 
subpoena  obtain  more  than  the  mere  pro- 
duction of  some  paper  or  parchment  by 
the  witness.      The  witness  has  not  been 
sworn,  and  cannot,  according  to  the  prac- 
tice of  the  court,  be  sworn  or  examined 
as  a  witness  at  the  hearing  of  the  cause. 
The  production  of  the  paper  or  parchment 
by  the  witness  will  put  the  plaintiff  in  no 
other  position  than  he  would  have  been  in 
if  he  had  obtained  the  possession  of  the 
instrument  out  of  court  and  produced  it 
at  the  hearing,  except  that  it  comes  out  of 
the  possession  of  a  Mr.  Hinton,  of  whom 
the  Court  knows  nothing.     The  question, 
then,  is  reduced  to  this,  whether  the  plain- 
tiff, for  the  mere  purpose  of  obtaining  the 
pioduction  of  the  instrument,  has  not  a 
light  to  ask  the  witness  in  this  court  the 
same  question  which  he  might  have  asked 
an  unsworn  witness  in  a  court  of  law,  in 
precisely   the  same   circumstances.      My 
opinion  is,  that  the  plaintiff 's  Counsel  has 
a  right  first  to  call  the  witness  upon  his 
subpoena ;  secondly,  to  ask  him  whether 
he  produces   the   deed  described  in   the 
subpoena;  and  thirdly,  if  he  should  not 
produce  it,  to  ask  him  why  he  does  not, 
or  other  like  questions   confined  to   the 
mere  purpose  of  production.     Beyond  this 
I   am   not   called  upon   to    express   any 
opinion  at  the  present  moment.     If  the 
witness,  admitting  the  possession  of  the 
document,  should  refuse  to  produce  it,  the 
plaintiff's  Counsel  must  determine  whether 
he  will  try  to  enforce  its  production,  or 
tender  secondary  evidence   of  the   deed, 
which,   according  to  a  late  case,  he  may 
possibly  have  a  right  to  do.     But  upon 
this  point  I,  at  present,  give  no  opinion. 

Mr.  Hinton  subsequently  appeared  upon 
the  subpoena,  and  admitted  possession  of 
the  deeds  in  question ;  but  he  objected  to 
produce  them,  and  stated  that  he  had  a 
lien  upon  them  as  against  the  estate  of 
C.  R.  Frost,  deceased. 


WiGRAM,  y.C.  refused  to  make  an  order 
for  the  production  of  them,  and  said  that 
such  an  order  would  not  be  made  as  against 
a  mortgagee,  and  the  case  of  a  lien  was  in 
substance  the  same. 


K.  Bruck,  V.C.  f  ^P^'^  "'^  ""•'  *•"> 

T    1      t  /*  K        CHAPTER  OF  OLOUCBS- 

■''^yl^-  1       TER. 

Ecclesitistical  Corporation  —  Lease  — 
Railway  Company, 

A  railway  company  took  some  land  which 
had  been  demised  by  the  Dean  and  Chapter 
of  Gf  for  twenty -one  years  to  a  lessee  on 
a  beneficial  lease.  The  company  settled 
separately  with  the  lessee^  and  purchased  the 
reversionary  interest  of  the  Dean  and  Chapter ^ 
and  this  purchase-money  was  ordered  to  he 
invested  in  consols : — Held,  that  the  divi- 
dends to  accrue  on  this  stock  until  the  expi- 
ration of  the  term  were  not  payable  to  the 
Dean  and  Chapter^  but  ought  to  be  accumu- 
lated. 

The  Dean  and  Chapter  of  Gloucester 
granted  a  beneficial  lease  of  land  to  a  lessee 
for  twenty-one  years.  A  part  of  this  land 
was,  some  time  before  the  expiration  of  the 
lease,  taken  by  a  railway  company.  The 
company  purchased  the  lessee's  interest 
separately,  and  purchased  the  reversionary 
interest  of  the  Dean  and  Chapter  for  the 
sum  of  2,500/. 

This  was  the  petition  of  the  Dean  and 
Chapter,  praying  that  the  2,500/.  might  be 
invested,  and  that  the  dividends  to  accrue 
after  such  purchase  might  be  paid  to  them. 

Mr,  C,  C,  Barber^  for  the  petition, 
stated  the  above  circumstances,  and  asked 
the  Court  for  an  order  according  to  the 
prayer. 

Knight  BRncE,y.C.  said  that  he  thought 
that,  after  providing  for  the  payment  to  the 
Dean  and  Chapter  of  the  rent  reserved, 
if  such  a  provision  was  necessary,  the  re- 
mainder of  the  dividends  ought  to  be  accu- 
mulated until  the  expiration  of  the  period 
of  twenty*  one  years  for  which  the  lease  had 
been  granted,  and  added  to  the  principal, 
and  tibat  the  order  ought  to  be  taken  in 
that  form. 
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CUMIMO  V,  BISHOP. 

Witness — Examination — Evidence. 

After  pubUcaticn  of  his  evidence  in  chief 
a  witness  in  the  cause  may  he  again  examined 
as  to  matters  upon  which  he  has  not  been 
previously  examined. 

This  was  a  motion,  on  behalf  of  the 
plaintiffs,  for  liberty  to  examine  a  witness 
named  John  Nash  before  the  Master,  Exa- 
miner, or  Commissioners  in  the  cause,  not- 
withstanding his  having  been  examined  in 
chief;  such  new  examination  being  con- 
fined to  the  proof  that  Thomas  Crofts,  in 
the  pleadings  mentioned,  was  the  agent  of 
Mary  Dean  at  the  time  he  witnessed  the 
settlement  of  account  stated  in  a  certain 
exhibit  in  the  cause. 

The  plaintiffs  claimed  the  sum  of  600/. 
and  interest  to  be  due  to  them  from  the 
estate  of  John  Dean  deceased,  upon  which 
sum  Mary  Dean,  also  since  deceased, 
had,  as  his  executrix,  paid  certain  interest. 
A  settlement  of  account  between  the  plain- 
tiffs and  Mary  Dean,  as  contained  in  the 
Exhibit  A  in  the  cause,  had  been  attested 
by  Thomas  Crofts,  whose  handwriting  and 
signature  to  it  as  a  witness  the  plaintiffs 
had  examined  John  Nash  to  prove. 

At  the  hearing,  on  the  5  th  of  February 
1849,  it  was,  amongst  other  things,  referred 
to  the  Master  to  take  certain  accounts. 
During  the  reference  the  Master  required 
evidence  to  be  furnished  by  affidavit  that 
Thomas  Crofts  was  the  agent  of  Mary  Dean 
at  the  time  he  witnessed  the  settlement  of 
account.  The  plaintiffs  accordingly  pro- 
cured the  affidavit  of  John  Nash  to  that 
effect,  after  he  had  been  examined  in  chief 
as  above  mentioned ;  but  the  counsel  for 
the  defendants  objected  to  the  affidavit 
being  read  without  the  order  of  the  Court. 

The  Solicitor  General  axid  Mr.  Mackeson, 
in  support  of  the  motion,  cited — 

Metford  v.  Peters,  8  Sim.  630 ;  t.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  44. 
Whitaker  V.  Wright,  3  Hare,  412 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  S67. 
Earle  v.  Pickin,  i  Russ.  &  Myl.  547 ; 

S.C.  1  Law  J.  Rep.  (n.s.)  Chanc.  178. 
Cass  V.  Cass,  4  Hare,  278 ;  s.  c.  14  Law 

J.  Rep.  (n.s.)  Chanc.  223. 

Nxw  SBBnes,  XIX.— Cbahc. 


Mr.  R.  Pryor,  for  the  defendants,  op- 
posed the  motion,  and  cited — 

Rowley  v.  Adams,  1  Myl.  &  K.  548 ; 
s.c.  2  Law  J.  Rep.  (n.s.)  Chanc.  143. 
Stanney  v.  Wahnsley,  1  Myl.  &  C.  861. 

The  Solicitor  General  replied,  and  stated 
that  the  form  of  the  order,  in  a  similar  case, 
had  been  much  considered  by  his  Honour 
the  Vice  Chancellor  Knight  Bruce,  in  the 
case  of  Manson  v.  Burton  (1). 

WiGRAM,  y.C.  said,  that  there  could  not 
be  any  objection  to  the  examination  of  the 
witness  on  matters  upon  which  he  had  not 
been  previously  examined,  the  Master  set- 
tling the  interrogatories. 

An  order  was  ultimately  taken  in  the 
form  of  that  made  in  Manson  v.  Burton,  to 
examine  the  witness  vivd  voce,  instead  of 
upon  interrogatories. 


WlORAM 

Feb 


M,V.C.> 

.  21.     3 


BINNS  V.  PARR. 


Motion — Payment  into  Court,  after  Hear-* 
ing — Admissions  in  Answer. 

After  the  hearing,  and  before  the  eau^e 
came  on  for  further  directions,  the  plaintiff 
moved,  on  admissions  by  the  defendant  in  his 
answer,  for  payment  of  a  sum  of  money  into 
court : — Held,  that  such  admissions  were  not 
alone  sufficient  to  induce  the  Court  to  make 
the  order,  and  the  motion  was  refused. 

This  was  a  motion,  after  the  cause  had 
been  heard  and  a  decree  made  ordering 
certain  references  to  the  Master,  and  re- 
serving further  directions,  for  the  payment 
into  court  of  a  sum  of  money  which  the 
defendant,  by  his  answer,  admitted  to  be  in 
his  possession. 

The  Solicitor  General  and  Mr.  Speed,  for 
the  motion. 

Mr.  Wood  and  Mr.  Goodeve,  contrii, 
objected  that  such  motion  was  not  regular 
after  a  decree  had  been  made  which  did 
not  order  the  payment  of  the  money  into 

(1)  2  You.  &  Col.  C.C.  647. 
3P 
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court.  The  motion  might  have  been  made 
upon  the  defendant's  answer  at  the  hearing, 
or  it  might  still  be  made  upon  his  exami- 
nation. The  present  motion,  if  granted, 
would,  in  substance,  vary  the  decree. 

They  cited  Hatch  v. (1). 

The  case  of  Burn  v.  Bowes  (2)  was  also 
mentioned  to  the  Court. 

The  Solicitor  General  replied. 

WiGRAM,  V.C.  said  he  did  not  see  any 
reason,  in  principle,  against  making  the 
motion  after  the  hearing.  The  reason  why 
the  Court  did  not  order  payment  of  money 
into  court  upon  admissions  in  an  answer 
without  motion  was,  that  until  the  accounts 
were  taken  the  defendant  might  have  an 
opportunity  of  discharging  himself  by  affi- 
davits. The  motion  was  not  open  to  the 
objection  that  the  order,  if  made,  would 
vary  the  decree,  because  the  order  for  pay- 
ment of  money  into  court  upon  admissions 
in  an  answer,  was  not  the  subject  of  the 
decree,  but  was  always  made  by  interlocu- 
tory application.  He  should,  however,  on 
a  point  of  practice  follow  the  case  of  Bum 
V.  Bowes,  and  refuse  the  motion. 


M 
Feb 


tf.R.     \ 

.  7,  25.> 


SCOTT  V.  WHEELER. 


Production  of  Deeds  —  Possession  not 
admitted — Bill  of  Revivor — ^Administrator 
of  Deceased  Defendant, 

An  order  for  the  production  of  deeds,  ^c, 
wiU  not  he  made  against  the  administrator  of 
a  deceased  defendant,  though  the  suit  has 
been  revived,  and  though  an  order  has  been 
previously  made  against  the  defendant  him^ 
self,  there  being  nothing  to  shew  that  they 
were  in  the  possession  of  the  administrator. 

This  was  a  motion  that  William  Wheeler, 
the  administrator  of  George  Wheeler,  de- 
ceased, might  produce  divers  deeds  and 
papers,  which  the  deceased,  who  was  a 
defendant  to  the  suit,  had  by  his  answer 
admitted  to  be  in  his  custody. 

On  the  28th  of  March  1849  an  order 
was  made  for  the  production  of  the  deeds 
at  the  office  of  the  defendant's  solicitor. 

(1)  19  Vea.  116. 

(2)  6  Law  J.  Rep.  (n.s.)  Chanc.  275. 


On  the  17  th  of  April  1849,  before  the 
deeds  had  been  inspected,  (jeorge  Wheeler, 
the  defendant,  died  intestate. 

On  the  26th  of  October  1 849  letters  of 
administration  to  the  estate  and  effects  of 
George  Wheeler  were  granted  to  his  son, 
William  Wheeler. 

On  the  7th  of  November  1849  the  plain- 
tiff filed  a  biQ  of  revivor  against  William 
Wheeler,  but  did  not  pray  for  any  answer 
firom  him.  The  subpoena  was  duly  served, 
but  William  Wheeler  neglected  to  appear ; 
and  on  the  26th  of  November  1849  the 
plaintiff  entered  an  appearance  for  him 
by  default;  and  on  the  10th  of  December 
1849  an  order  for  reviving  the  suit  was 
made. 

Mr,  Anderson,  on  behalf  of  the  plaintiff, 
now  asked  that  an  order  for  the  production 
of  deeds,  &c.,  similar  to  that  which  had 
been  made  against  the  deceased,  might 
be  made  against  the  administrator. 

Mr,  Swinburne,  on  behalf  of  the  admin- 
istrator.— No  order  can  be  made  upon  this 
application.  There  is  nothing  before  the 
Court  which  shews  what  has  become  of 
the  deeds  and  papers,  or  that  the  adminis- 
trator has  possession  of  them. 

The  Master  of  the  Rolls. — This  is 
by  no  means  a  matter  of  course.  No  ad- 
mission has  been  obtained  from  the  admin- 
istrator that  he  has  the  documents;  he 
may  not  have  them.     I  can  make  no  order. 

See  Rodick  v.  Oandell,  10  Beav.  270. 


WlORAM 
March  8 


,V.C.) 

3,11.3 


DIXON  V,  PTNER. 


Master* s  Jurisdiction — Sale  under  Decree, 
Conduct  of — Master's  Discretion. 

The  Master  has  a  discretion  to  give  the 
conduct  of  a  sale  under  a  decree  to  other 
persons  instead  of  the  plaintiff,  for  the  benefit 
of  the  parties  interested. 

Therefore,  where  a  plaintiff  not  being 
guilty  of  any  default  or  misconduct  obtained 
a  decree  for  the  sale  of  lands  vested  in 
trustees  for  sale,  with  liberty  for  himself  to 
bid,  and  the  Master  gave  the  conduct  of  the 
sale  to  the  trustees  instead  of  the  plaintiff, 
it  was  held,  on  motion  by  the  plaintiff,  that 
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the  Mcuter  Jiad  a  discretion  to  confide  the 
conduct  of  the  sale  to  other  persons  besides 
the  plaintiff,  where  such  course  would  he 
most  heneficidl  to  the  parties  interested  in 
the  proceeds,  and  it  being  shewn  that  con-^ 
siderable  expense  would  in  the  present  case 
be  thereby  saved,  the  Court  refused  to  dis^ 
iurb  the  Master's  decision. 

By  the  decree  made  at  the  hearing  of 
this  cause,  the  Master  was  directed  to  sell 
certain  estates,  the  subject-matter  of  the 
suit,  with  liberty  for  the  plaintiff  to  bid  at 
the  sale. 

The  bill  was  filed  to  carry  into  execution 
the  trusts  of  certain  indentures,  whereby 
the  estates  directed  to  be  sold  had  been 
conveyed  by  the  plaintiff  and  his  father,  a 
defendant  in  the  suit,  to  trustees,  also 
defendants,  upon  trust  to  sell  and  divide 
the  proceeds  between  the  plaintiff  and  his 
father  in  certain  proportions. 

The  bill  charged  collusion  between  the 
£EUher  and  the  trustees,  and  that  the  amount 
allotted  to  the  father  was  excessive  and  dis* 
proportioned  to  his  interest  in  the  property. 
The  plaintiff  applied  to  the  Master  for  the 
conduct  of  the  sale ;  but  it  was  given  to  the 
trustees,  upon  the  ground,  as  it  was  stated, 
that  they  could  conduct  it  at  less  expense 
than  the  plaintiff. 

Mr.  Lloyd  and  Mr,  Shebbeare,  for  the 
plaintiff,  now  moved  for  an  order  that  he 
might  have  the  conduct  of  the  sale.  They 
contended  that  he,  as  plaintiff,  was  entitled 
to  conduct  the  sale.  Collusion  between  the 
father  and  the  trustees  was  charged  by  the 
bill,  and  afforded  an  additional  reason  for 
not  intrusting  the  sale  to  the  latter.  Be- 
sides, it  was  the  uniform  practice  of  the 
Court  to  give  the  carriage  of  the  decree  to 
the  plaintiff,  unless  he  had  been  guilty  of 
de&ult  or  other  misconduct. 

Mr,  Wood  and  Mr,  Elinsley,  for  the 
defendant,  the  plaintiff's  father,  opposed 
the  application,  and  submitted  that  the 
Master  had  a  discretion  to  confide  the 
conduct  of  the  sale  to  such  parties  as  he 
should  consider  most  proper.  Under  the 
circumstances  of  the  case,  the  Master  had 
concluded  that  the  trustees  were,  in  this 
instance,  the  proper  persons  for  that  pur- 
pose, and  that  considerable  expense  would 
be  thereby  saved  to  the  parties  interested 
in  the  property. 


Mr,  Hetherington,  for  an  incumbrancer 
on  the  share  of  the  plaintiff,  also  opposed 
the  motion. 

The  Solicitor  General  and  Mr,  H,  Clarke 
appeared  for  the  trustees. 

WiGRAM,  V.C.  (after  briefly  referring 
to  the  above  facts)  said.  The  plaintiff,  I 
am  inclined  to  think,  has  waived  his  right 
to  have  the  conduct  of  the  sale  by  ob- 
taining liberty  to  bid.  It  appears  quite 
of  course  that  the  trustees,  and  not  a  per- 
son having  liberty  to  bid,  should  have  the 
conduct  of  the  sale.  The  Master,  although 
that  point  was  not  taken  before  him,  has 
given  the  conduct  of  the  sale  in  the  present 
case  to  the  trustees.  This  case  is  distin- 
guishable from  one  in  which  by  the  common 
practice  of  the  Court  the  plaintiff  is  entitled 
to  have  the  conduct  or  carriage  of  the  decree 
which  he  has  himself  obtained.  The  ques- 
tion here  is,  whether,  the  plaintiff  not  being 
in  default,  the  Master  has  a  discretion  to 
give  the  conduct  of  the  sale  to  any  other 
party  than  the  plaintiff.  Upon  this  point 
I  have  consulted  several  of  the  Masters, 
who  are  all  confident  that  they  have  a  dis- 
cretion, and  they  say  that,  upon  being 
applied  to  for  such  purpose,  they  are  in  the 
habit  of  giving  the  conduct  of  a  sale  directed 
by  a  decree,  to  other  parties  than  the  plain- 
tiff whenever  that  course  is  shewn  to  be 
most  beneficial  to  the  parties  interested. 
On  the  ground,  therefore,  of  want  of  juris- 
diction in  the  Master,  I  shall  not  alter  what 
has  been  done  in  the  present  case. 

The  general  rule  of  the  Court  where 
a  receiver  has  been  appointed  by  the 
Master,  and  there  is  no  question  of  pro- 
perty to  be  decided,  but  merely  a  ques- 
tion of  discretion,  is  never  to  interfere 
unless  it  can  be  shewn  that  there  has 
been  an  injurious  exercise  of  such  dis- 
cretion. In  the  present  case  the  Master 
has  proceeded  upon  strong  grounds.  It 
appears  that  ten  years  have  elapsed  since 
the  trusts  for  sale  were  created,  and  in  the 
course  of  that  time  several  attempts  to  sell 
the  property  have  been  made,  abstracts 
have  been  prepared  by  the  solicitors  of  the 
trustees,  and  it  appears  that  a  great  number 
of  abstracts  is  required  to  shew  the  state  of 
the  title.  The  trustees  or  their  solicitors 
having  prepared  these  abstracts,  and  having 
all  the  knowledge  of  the  state  of  the  title, 
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are  in  a  condition,  without  further  expense, 
to  lay  it  properly  before  the  Master.  Con- 
sidering, therefore,  the  expense  which 
would  result  from  a  different  course,  I  shall 
not  disturb  the  decision  of  the  Master. 

Motion  refused. 


WiGRAM 

Feb 


.27.      J 


HUNTER  V.  DANIEL.* 


Costs — Taxation — Revivor — Decease  of 
Co-defendant. 

One  of  several  co^efendants  whose  costs  of 
the  suit  had  been  ordered  to  be  paid  by  the 
plaintiffs  and  who  had  carried  in  a  joint  bill 
of  costs,  died  before  the  taxation  was  com- 
pleted : — Held,  on  motion,  that  the  surviving 
co-defendants  might  proceed  with  the  taxation 
of  their  own  costs  without  reviving  the  suit. 

This  was  amotion  that  the  taxing  Master 
might  be  directed  to  continue  the  taxation 
of  the  bill  in  this  suit,  notwithstanding  the 
death  during  the  taxation  of  one  of  seven 
co-defendants,  to  whom  and  the  survivors 
by  name  the  costs  of  the  suit  had  been  ordered 
to  be  paid  by  the  plaintiff.  The  defendants 
had  carried  in  a  joint  bill  of  costs,  and  upon 
the  death  of  one  of  them  the  taxing  Master 
refused  to  proceed  with  the  taxation.  The 
suit  had  not  been  revived,  and  the  present 
motion  was  made  on  behalf  of  the  surviving 
defendants. 

The  plaintiff  had  appealed  to  the  Lord 
Chancellor  from  the  decision  of  the  Vice 
Chancellor  dismissing  the  bOl,  and  the 
cause  had  been  struck  out  of  his  Lordship's 
paper,  upon  the  ground  that  the  suit  had 
abated  by  the  death  of  one  of  the  defen- 
dants. It  was  stated  that  the  plaintiff 
intended  to  revive  the  suit  as  soon  as  an 
administrator  of  the  deceased  defendant 
should  be  appointed. 

Mr,  EUnsley,  for  the  motion,  argued  that 
the  taxation  ought  to  proceed  whether  the 
right  to  the  costs  was  joint  or  several, 
because,  if  joint,  the  right  would  survive : 
and,  if  several,  the  survivors  could  claim 
to  be  paid  their  respective  portions.     In 


*  Reported  on  demurrer,  14  Law  J.  Rep.  (n.s.) 
Chanc.  194;  s.  c  4  Hare,  420. 


Robertson  v.  Southgate  (1)  the  motion  was 
made  on  behalf  of  the  personal  representa- 
tive of  a  deceased  defendant,  and  was  re- 
fused ;  but  in  Meredyth  v.  Hughes  (2)  it  was 
decided,  that  the  death  of  one  of  several 
persons  ordered  to  pay  costs  did  not  dis- 
charge the  survivors. 

The  case  of  Ex  parte  Bishop  (S)  was 
also  cited. 

Mr,  Southgate,  for  the  plaintiff,  opposed 
the  motion  upon  the  grounds,  that  there  was 
neither  precedent  nor  authority  for  the  ap- 
plication, although  the  necessity  for  it  must 
have  arisen  in  numerous  cases;  that  the 
deceased  and  surviving  defendants  were  not 
jointly  interested  in  the  subject-matter  of 
the  suit,  which  had  been  instituted  for  the 
specific  performance  of  a  contract  to  sell 
their  several  interests  to  the  plaintiff;  that 
the  motion  was  oppressive,  as  the  plaintiff 
would  revive  the  suit  for  the  purpose  of 
the  appeal  whenever  an  administrator 
should  be  appointed,  and  the  taxing  Master 
would  then  continue  the  taxation  in  the 
ordinary  mode ;  and,  lastly,  that  the  notice  of 
motion  was  given  on  behalf  of  six  defendants 
only,  for  an  order  that  the  Master  might 
be  directed  to  proceed  with  the  taxation  of 
the  bill  of  the  seven,  to  which  the  six  could 
not  be  entitled,  as  the  representative  of  the 
deceased  would  not  be  bound  by  such  taxa- 
tion unless  present. 

Upon  the  first  ground,  it  was  argued, 
that  the  authorities  cited  and  collected  in 
Mr,  DanielVs  Chancery  Practice  (4)  related 
only  to  cases  where  Uie  party  to  pay  had 
died.  The  death  of  a  party  to  receive 
costs  was  very  different.  The  order  to 
pay  the  seven  defendants  would  not  be 
satisfied  by  payment  only  to  six. 

WiGRAM,  y.C,  after  expressing  some 
surprise  at  the  difficulty  felt  by  the  taxing 
Master,  said,  that  if  the  objection  to  the 
form  of  the  notice  of  motion  was  urged, 
leave  would  be  given  to  amend.  The  fact 
that  the  defendants  were  separately  and  not 
jointly  interested  in  the  subject-matter  of 
the  cause  was  not  material  to  the  present 
question.     The  order  was  to  tax  the  costs 

(1)  18  Law  J.  Rep.  (n.8.)  Chanc.  404 ;  a.  c.  7 
Hare,  109. 

(2)  3  You.  &  J.  188. 

(3)  8  Yes.  333. 

(4)  Yol.  2.  p.  1325  (Headlamp  edit) 
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of  seven  co-defendants.  If  it  had  been  to 
tax  the  costs  of  two  or  three  executors  or 
tmstees  (being  defendants),  and  one  of  them 
had  died  during  the  taxation,  there  could 
be  no  doubt  that  the  taxation  would  have 
proceeded  notwithstanding  his  death.  What 
the  effect  of  the  taxation  of  the  costs  of  the 
seven  might  be,  if  the  plaintiff,  in  order  to 
proceed  with  the  appeal,  should  procure  the 
appointment  of  an  administrator  ad  litem^ 
was  certainly  deserving  of  consideration ; 
but  there  could  not  be  any  difficulty  in 
directing  the  taxing  Master  to  proceed 
under  tibe  decree  with  the  taxation  of  the 
surviving  defendants,  if  the  latter  would  be 
content  with  an  order  to  that  extent. 

Ordered  accordingly. 


WlORAM,  V.CA 

J  *  >    DEERE  r.  ROBINSON. 

July  6.'      J 

Costs — Taxation — Solicitor  and  Agent, 

Two  of  the  defendants^  the  solicitors  in 
the  cause  of  a  co-defendant^  from  whom  they 
had  severed  in  their  defence^  appeared  by 
their  own  solicitor^  and  agreed  with  him  for 
the  allowance  of  part  of  his  profits  in  the 
cause.  The  suit  having  been  dismissed,  with 
costs,  as  against  all  three  defendants,  two 
hUls  of  costs  were  carried  in — one  for  those 
of  the  two  solicitors  defendants,  and  another 
for  those  of  their  co-defendant.  The  taxing 
Master  required  evidence  of  the  fact  of 
alleged  agency  between  the  two  solicitors, 
defendants,  and  their  solicitor  in  the  cause, 
and  ultimately  blended  the  costs  of  the  three 
defendants  into  one  bill,  allowing  only  costs  of 
agency  as  between  the  two  defendants  and 
their  solicitor : — Held,  on  petition,  that  the 
taxing  Master  was  right,  and  had  a  discre- 
tion in  requiring  evidence  of  the  fact  of 
agency,  and  that  in  cases  of  agency  the  solici- 
tors could  only  carry  in  one  bill  of  costs. 

In  this  cause  two  petitions  were  pre- 
sented, praying  that  the  taxing  Master 
might  be  directed  to  review  his  certificate 
of  the  costs  payable  to  the  petitioners. 

The  bill  was  filed  against  certain  defen- 
dants, and  amongst  them  the  petitioners 
Laura  Elizabeth  Hall  and  her  two  solicitors. 
The  petitioners  had  severed  in  their  defence, 


and  an  order  had  been  made  for  dismissal 
of  the  bill  as  against  the  petitioners,  and 
for  payment  of  their  costs  out  of  the  resi- 
duary estate  of  the  testator  mentioned  in 
the  pleadings. 

The  other  facts  sufficiently  appear  from 
the  Vice  Chancellor's  judgment. 

Mr.  Wood,  Mr.  Bacon,  Mr.  Leach,  and 
Mr.  Bird  appeared  for  the  several  peti- 
tioners. 

The  Solicitor  General  and  Mr.  A.  Smith 
opposed  the  petitions. 

July  6. — ^WiGRAM,  V.C.  (after  stating 
the  fitcts)  said,  I  assume  in  this  case  that 
the  interests  of  the  petitioners  were  so 
distinct  as  to  justify  them  in  having  a 
separate  solicitor.  This  has  not  been  con- 
troverted. It  appears  that  separate  bills 
of  costs  were  carried  in  for  taxation  :  one 
by  the  solicitor  who  appeared  for  the  two 
petitioners  in  the  first  petition,  and  the 
other  by  those  two  petitioners  for  L.  E. 
Hall.  The  solicitor  for  the  parties  inter-* 
ested  in  the  estate  of  the  testator  in  the 
cause,  suggested  that  the  first  bill  of  costs 
ought  not  to  be  allowed  in  full,  unless  the 
three  solicitors  would  satisfy  the  Master  by 
affidavit  that  the  solicitor,  who  carried  in 
the  first  bill  of  costs,  was  not,  in  fact,  the 
agent  of  the  other  two ;  or  that  no  agency 
existed  between  them  as  to  the  costs  of  the 
suit.  The  Master,  influenced,  as  it  is  said, 
by  the  circumstance  that  he  found  precisely 
the  same  observations  annexed  to  the 
briefs  furnished  to  the  counsel  for  L.  E. 
Hall,  and  to  the  counsel  for  the  other  two 
petitioners,  her  solicitors,  yielded  to  this 
suggestion.  Upon  the  matter  coming  be- 
fore me  on  former  petitions,  I  directed  the 
taxing  Master  to  proceed  under  the  order 
for  taxation,  and  make  such  certificate  as 
he  should  think  fit.  The  only  observation 
I  trusted  myself  to  make  upon  that  occa- 
sion was,  that  the  two  petitioners  and  their 
solicitor  must  obviously  have  it  in  their 
power  to  set  the  matter  at  rest,  if  they 
thought  proper  so  to  do.  The  Master,  in 
making  his  certificate,  has  considered  and 
treated  the  solicitor  of  the  two  petitioners, 
who  were  the  solicitors  of  L.  E.  Hall,  as  their 
agent,  and  has  allowed  to  the  two  peti- 
tioners such  costs  only  as  would  have  been 
allowed  to  them  if  such  agency  had  been 
admitted  or  proved.  Of  this  the  two  petition- 
ers and  L.  E.  Hall  complain :  the  former 
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because  the  Master  has  not  allowed  their  full 
costs,  as  if  the  solicitor,  who  appeared  for 
them  had  been  actually  their  solicitor  and 
not  their  agent :  the  latter,  because  the 
Master  has  blended  the  two  bills  of  costs 
into  one,  instead  of  taxing  her  costs  sepa- 
rately. With  respect  to  the  complaint  of 
L.  £.  Hall,  the  result  of  the  inquiries  I 
have  made  is,  that  the  certificate  is  right, 
provided  the  Master  is  right  in  treating  the 
solicitor,  who  appeared  for  the  other  two 
petitioners,  as  their  agent,  and  not  their 
solicitor.  This  is  a  rule  of  practice,  and 
not  to  be  doubted.  One  solicitor  is  never 
allowed  to  bring  in  more  than  one  bill. 

Upon  the  complaint  of  the  two  peti- 
tioners, the  solicitors  of  L.  £.  Hall,  I  think 
the  Master  is  also  right.  If  it  were  neces- 
sary for  the  petitioners  to  adduce  any  evi- 
dence in  support  of  their  claim  before  the 
Master,  it  was  certainly  necessary  that  the 
evidence  should  have  gone  further  than 
the  two  affidavits  which  were  laid  before  the 
Master.  One  of  the  affidavits  states  that 
it  was  after  the  retainer  of  the  third  solicitor 
that  an  arrangement  was  come  to  between 
him  and  one  of  the  two  petitioners,  whereby 
he  consented  to  pay  or  allow  to  them  a 
portion  of  the  profits  of  his  bill  of  costs 
in  the  causes,  and  it  was  said  that  if  his 
retainer  was,  in  the  first  instance,  a  bond 
fide  retainer,  a  voluntary  agreement  on  his 
part  for  giving  up  a  portion  of  his  profits 
to  the  petitioners  coidd  not  be  objected  to. 
I  am  not  prepared  to  deny,  as  an  abstract 
proposition,  that  such  an  arrangement 
might  be  valid.  But  let  it  be  supposed 
that  the  arrangement  in  the  present  case 
was  come  to  before  any  work  by  that  soli- 
citor under  his  retainer,  and  that  the  pro- 
portion of  profits  which  the  petitioners  were 
to  receive  was  that  which  they  would  have 
received  if  a  case  of  agency  had  been  ad- 
mitted, could  it  be  said  that  the  Master, 
upon  such  facts,  was  wrong  in  the  conclu- 
sion he  has  come  to  ?  I  confess  I  think 
not.  If  by  thus  altering  the  form  of  the 
transaction  between  a  solicitor  and  his 
agent,  the  rule  of  the  Court  applicable  to 
cases  of  agency  could  be  evaded,  it  is  ob- 
vious that  the  rule  would  become  a  nullity. 
Who  can  doubt,  if  the  solicitor  who  repre- 
sented the  petitioners  had  not  come  to  the 
arrangement  supposed,  that  his  retainer 
would  not  have  been  withdrawn,  and  the 
business  transferred  to  some  other  solicitor  ? 


In  making  these  observations,  however,  I 
do  not  impeach  the  truth  of  the  statement. 
I  have  no  doubt  that  the  affidavit  repre- 
sents the  facts  as  the  petitioners'  solicitor 
understands  them.  I  think  that  his  mis- 
take has  been  in  supposing  that  the  Court 
woidd  deal  with  those  facts  as  he  imder- 
stood  them.  The  only  question  then  is, 
whether  the  Master  was  right  in  requiring 
the  affidavits,  and  whether,  having  had 
the  affidavits  before  him,  I  ought  now 
to  deal  with  the  case  as  if  the  affidavits  had 
not  been  filed.  I  think  the  Master  was 
justified  in  requiring  the  affidavits.  A  dis- 
cretion must  in  these  cases  be  allowed  to 
the  taxing  Master ;  and  if  I  difiTered  from 
the  taxing  Master  upon  that  point,  I 
think  the  affidavits  which  have  been  filed 
justify  the  conclusion  to  which  the  Master 
has  come. 

Petitions  dismissed^  with  costs. 


K.  Bruce. 

1849. 

Nov.  8. 


Ex  parte  walker. 
In   the   matter    of   the 
trusts  of  the  WtU  of 

R.  DEBAUFRS. 


Bankruptcy  —  New  Trustees — Jurisdic^ 
tion  to  appoint. 

The  jurisdiction  of  the  Court  of  Bank- 
ruptcy  as  to  the  appointment  of  new  trustees 
in  the  place  of  persons  having  been  made 
bankrupt  and  the  transfer  of  the  trust  fundsy 
has  been  removed  to  the  Court  of  Chancery 
by  the  Bankrupt  Law  Consolidation  Act. 

[For  the  report  of  the  above  case,  see 
19  Law  J.  Rep.  (n.s.)  Bankr.  p.  3.] 


K.  Bruce.       CIn    the    matter     of  the 
1850.         <      trusts  of  ckKrvrsiiQW£'s 
Feb.  16,  20.     (^     WiU. 

Bankruptcy — New  Trustee — Costs. 

A  bankrupt  appearing  on  a  petition  for 
the  appointment  of  a  new  trustee  in  his  place, 
was  allowed  his  costs  of  appearance  out  of 
his  estate, 

[For  the  report  of  the  above  case,  see 
19  Law  J.  Rep.  (n.s.)  Bankr.  p.  3.] 
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T  ^'ir't  o    r        STEVENS  r.  KEATING. 

Jan.  15,  18. 3 

Injunction^  Costs  o/^-^Costs  in  the  Cause, 

A  bill  was  JUed  to  restrain  the  infringe^ 
meat  of  a  patent^  and  an  injunction  was  ob-^ 
tainedf  upon  motion,  the  defendants  appearing 
and  opposing  J  and  the  plaintiffs  undertaking  to 
bring  an  action  to  try  their  right  at  law.  The 
plaintiffs  failing  to  establish  their  right  at 
law,  the  bill  was  ultimately  dismissed,  with 
costs,  for  want  of  prosecution  : — Held,  upon 
appeal,  that  the  defendants  were  entitled  to 
their  costs  of  resisting  the  motion  for  an 
injunction  as  costs  in  the  cause. 

This  was  an  appeal  from  an  order  of 
the  Vice  Chancellor  of  England,  dated  the 
10th  of  November  1849,  disallowing  the 
defendants,  after  dismissal  of  the  bill,  the 
costs  of  opposing  a  motion  for  an  injunc- 
tion which  had  been  granted  by  the  Court. 

The  bill  was  filed,  in  November  1846,  to 
restrain  the  defendants,  the  present  appel- 
lants,  from  infringing  the  aUeged  patent 
rights  of  the  plaintiffs.  The  plaintiffs 
moved,  upon  notice,  for  the  injunction, 
and  on  the  18th  of  January  1847, 
the  Vice  Chancellor  granted  the  in- 
junction, the  plaintiffs  undertaking  to 
bring  such  action  at  law  as  they  might  be 
advised.  Upon  appeal,  the  Lord  Chan- 
cellor confirmed  that  order  in  other  respects, 
but  directed  the  action  to  be  tried  in  Mid- 
dlesex, at  the  next  sittings  after  the  then 
current  term,  and  reserved  the  consider- 
ation of  the  costs  of  the  application  before 
him  until  after  the  trial,  with  liberty  to 
apply.  The  plaintiffs  not  having  proceeded 
to  tnal  within  the  time  limited,  the  Lord 
Chancellor,  upon  motion  on  the  29th  of 
July  1847,  dissolved  the  injunction,  but 
directed  the  defendants  to  keep  accounts 
of  the  articles  manufactured  by  them.  The 
action  was  subsequently  tried,  and  a  ver- 
dict found  for  the  defendants,  on  the  ground 
of  defect  in  the  specification  of  the  patent. 
On  the  1 6th  of  December  1848,  the  Lord 
Chancellor,  upon  the  motion  of  the  de- 
fendants, ordered  that  so  much  of  the  order 
of  July  1847  as  directed  that  accounts 
should  be  kept,  should  be  discharged ;  but 
declined  to  make  any  order  as  to  the  costs 
of  the  motions  of  the  18th  of  January  and 
the  29th  of  July  1847.     On  the  18th  of 


January  1849,  by  the  order  of  the  Vice 
Chancellor,  the  bill  was  dismissed,  with 
costs,  for  want  of  prosecution.  The  taxing 
Master,  under  that  order,  allowed  the 
defendants  the  costs  of  the  two  motions  of 
the  18th  of  January  1847  and  the  29th  of 
July  1847.  On  the  petition  of  the  plain- 
tiffs, the  Vice  Chancellor,  on  the  10th  of 
November  1849,  referred  it  back  to  the 
Master  to  review  his  certificate  in  respect 
of  the  allowance  to  the  defendants  of  the 
costs  of  the  motion  of  the  18th  of  January 

1847. 

The  defendants  now  appealed  from  that 
order. 

Mr.  Stuart  and  Mr.  Glasse,  for  the 
appellants. — The  plaintiffs  having  failed  in 
the  claim  which  they  set  up  by  their  bill, 
must  be  considered  as  wrong  ab  initio; 
and  therefore  the  defendants,  in  accordance 
with  the  general  rule,  are  entitled  to  the 
costs  of  the  original  application  for  the  in- 
jimction,  notwiUistanding  they  were  unsuc- 
cessful in  their  opposition  to  it  at  the  time. 
It  is  not  the  practice  of  the  Court  to  make 
any  order  as  to  costs  at  the  time  of  grant- 
ing an  injunction,  but  they  are  left  to 
abide  the  event  of  the  suit ;  for  though 
the  rule  laid  down  by  Sir  J.  Leach  (1), 
'*  that  the  party  mining  a  successful 
motion  is  entitled  to  his  costs,  as  costs  in 
the  cause ;  but  the  party  opposing  it  is  not 
entitled  to  his  costs,  as  costs  in  the  cause,*' 
seems  to  be  an  authority  for  the  Vice 
Chancellor's  decision,  yet  the  subsequent 
words  of  the  memorandum  shew  that  the 
rule  is  not  applicable  to  the  case  of  injunc- 
tions ;  namely,  "  that  the  Court  very  rarely 
gave  any  special  directions  with  respect 
to  the  costs  of  a  motion  for  the  purpose 
of  obtaining,  continuing,  or  dissolving  an 
injunction  to  stay  proceedings  at  law, 
leaving  the  costs  of  such  motions  to  abide 
the  event  of  the  suit. '  *  In  Finden  v.  Stephens 
it  was  held  (2),  reversing  the  decision  of  the 
Vice  Chancellor  of  England  (3),  that  the 
Master  had  rightly  allowed  to  the  defen- 
dant the  costs  of  preparing  to  resist  the 
motion  for  an  injunction. 

Mr.  Rolt  and  Mr.  FoUett,  contra,  con- 
tended,   that  the  costs  of  the  motion  in 

(1)  1  Sim.  &  S.  357. 

(2)  17  Law  J.  Rep.  (n.s.)  Chanc.342. 

(S)  16  Law  J.  Rep.  (n.s.)  Chanc  526 ;  a.  c  16 
Sim.  40. 
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question  were  governed  by  the  first  part 
of  the  memorandum  of  practice  promul- 
gated by  Sir  J.  Leach.  For,  as  the  case 
stood  at  the  hearing  of  the  original  motion, 
the  defendants'  resistance  was  improper 
and  vexatious ;  and  further,  if  the  defen- 
dants considered  themselves  entitled  to  such 
costs,  they  should  have  taken  care  that 
they  were  specially  reserved.  They  cited 
also  Lewis  v.  Armstrong  (4). 

The  Lord  Chancellor  (without  calling 
for  a  reply.) — The  first  question  is,  whether 
the  costs  are  costs  in  the  cause.  The  rule 
contended  for,  if  it  exist,  must  be  a  general 
one ;  and  I  am  quite  clear  that  when  this 
case  was  before  me  in  July  1847, 1  did  not 
intend  to  interfere  with  the  genend  practice 
of  the  Court  as  to  costs.  The  motion  was 
made  J)y  the  plaintiffs,  who  by  their  bill 
asserted  their  right  to  a  patent ;  and  the 
Vice  Chancellor,  in  the  first  instance,  and 
this  Court  afterwards,  thought  that  suffi- 
cient case  was  shewn  to  protect  the  plain- 
tifis  in  the  enjoyment  of  this  right  by 
injunction,  pending  the  litigation  at  law. 
I  afterwards  dissolved  the  injimction,  not 
because  it  was  not  properly  granted  at  the 
first,  but  because  I  thought  the  subsequent 
conduct  of  the  plaintiffs  had  disentitled  them 
to  it.  That  injimction  was  granted  upon 
the  assumption  of  a  right  which  was  after- 
wards displaced  by  the  result  of  the  trial 
at  law.  A  motion  was  then  made  before 
me,  which  brought  forward  the  whole 
merits  of  the  case,  and  in  effect  asked  that 
I  should  dispose  of  the  motions  and  the 
costs.  For  some  reason  or  other,  I  did 
not  think  it  expedient  at  that  time  to  dis- 
pose of  the  question  of  costs.  The  plain- 
tiffs not  being  able  to  dispute  the  result 
of  the  trial  at  law,  the  bill  was  dismissed, 
with  costs  ;  and  the  only  question  now  is, 
whether  the  defendants  are  not  entitled  to 
the  costs  of  the  order  by  which  the  injunc- 
tion was  originally  granted,  and  very  pro- 
perly as  the  matter  then  stood,  upon  an 
assumption  of  a  right  which  the  plaintifis 
have  been  unable  to  maintain ;  and,  con- 
sequently, the  whole  ground  for  grranting 
the  injunction  is  cut  away.  If  the  rule  is 
as  contended  for  on  the  part  of  the  plain- 


(4)  3  Myl.  &  K.  69 :  s.  c.  5  Law  J.  Rep.  (n.s.) 
Chane.  2. 


tiffs,  it  is  a  rule  which  must  work  great 
injustice,  and  which  ought  at  once  to  be 
corrected  by  a  special  order  of  the  Court, 
if  necessary.  The  result  of  the  proceed- 
ings shews,  that  the  plaintiffs  have  got  an 
advantage  which  they  ought  never  to  have 
had,  and  in  obtaining  that  advantage  they 
have  exposed  the  defendants  to  the  costs  of 
litigation ;  and  then  the  bill  is  dismissed, 
wi&  costs.  To  give  the  defendants  the 
costs  of  the  cause,  without  giving  them  the 
costs  of  that  which  is  the  essence  of  the 
cause,  would  be  perfectly  idle.  The  case 
depends,  however,  upon  the  practice  of 
the  Court ;  and  if  I  find  upon  inquiry  that 
it  is  the  practice  of  the  taxing  Masters  to 
allow  the  costs  in  question,  I  shall  make 
an  order  accordingly. 

Jan.  18. — The  Lord  Chancellor  stated 
that  he  had  caused  inquiries  to  be  made  of 
the  taxing  Masters,  and  had  received  a 
certificate  from  them  that  the  costs  of 
opposing  an  application  for  an  injunction 
which  is  granted,  form  part  of  the  costs  of 
the  suit ;  and  that,  therefore,  the  order  of 
the  Vice  Chancellor  in  this  respect  must 
be  reversed. 


K.  Bruce 
June 


5,V.C.> 

11.    s 


CATON  V,  RIDEOX7T. 


Administration  Suit  -*  Allowances  to 
Executors  on  their  own  Affidavit  without 
Vouchers. 

A  sum  of  211.  for  wages  due  to  the  servants 
of  a  testator  at  his  death,  and  another  sum 
of  16/.  for  keeping  a  house  for  the  repairs  of 
which  the  testator*s  estate  was  liable,  were 
allowed  to  an  executor  in  passing  his  accounts 
(under  the  circumstances  of  the  case)  on  his 
own  affidavit  and  without  vouchers. 

Under  the  decree  made  in  this  cause  it 
was  referred  to  the  Master  to  take  an 
accoimt  of  the  personal  estate  of  the  tes- 
tator in  the  cause  come  to  the  hands  of  the 
defendant  Mrs.  Rideout,  his  executrix. 

It  appeared  that  the  testator  in  the  cause 
was  a  clergyman,  and  that  he  had  lived  in 
the  rectory-house  of  a  living  of  which  he 
was  the  incumbent,  and  that  the  income 
belonging  to  him  and  his  wife  together 
had  been  considerable. 
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Mrs.  Rideout,  in  the  Master's  office, 
claimed  to  be  allowed  the  following  sums : 
••  For  the  wages  of  the  gardener,  the  lajdy's 
maid,  the  housemaid,  and  the  boy,  27/. 
For  keeping  the  rectory-house  after  the 
testator's  death,  16/.  16^."  For  these 
items  the  defendant  had  no  vouchers,  and 
they  were  verified  by  her  affidavit  alone. 

The  Master,  in  his  report,  had  disallowed 
the  sums  before  mentioned,  on  the  ground 
of  there  being  no  vouchers. 

The  defendant  took  exceptions  to  the 
report  as  to  these  and  many  other  items, 
which  now  came  on  ta  be  heard. 

Mr,  R,  Palmer  and  Mr.  Greene^  for  the 
plaintiff. 

Mr.  /.  Parker  and  Mr.  T.  Milkr^  for 
the  defendant. 

Knight  Bruce,  V.C.  said  that  some- 
thing must  have  been  due  to  the  servants 
for  wages  at  the  time  of  the  testator's 
death.  As  the  testator  had  lived  in  a 
rectory-house,  and  his  estate  would  have 
been  liable  for  dilapidations,  it  was  reason- 
able that  a  person  should  be  put  in  the 
house  to  take  care  of  it.  He  thought  that 
it  would  not  be  too  much  to  allow  these 
items,  although  no  vouchers  had  been 
produced.  Considering  the  nature  of  the 
establishment  and  the  position  of  the 
parties,  he  thought  that  vouchers  might  be 
dispensed  with. 


L 

1849 
Nov 


.C.     ^ 
149.      > 
r.  26.3 


SAUNDERS  V.  WALTER. 


Practice — Defendant  of  Unsound  Mind— 
Guardian  ad  litem — Z2nd  Order  of  May 
1845. 

Defendants  of  unsound  mind,  btU  not  found 
80  hy  inquisition^  on  the  last  day  allowed 
them  for  putting  in  their  answer^  obtained 
from  the  Master'  an  order  for  two  months 
further  time  to  answer^  and  then  obtained^ 
by  petition  at  the  Rolls,  an  order  for  liberty 
to  sue  out  a  commission  to  assign  them  a 
guardian  ad  litem.  An  application  by 
the  plaintiff,  under  the  32nd  Order  of  May 
1845,  to  assign  them  a  guardian  ad  litem, 
on  the  ground  of  default  in  not  putting  in 
their  answer,  was  refused,  with  costs. 

New  Serief,  XIX.— Chakc. 


This  was  an  application  to  discharge  or 
vary  an  order  of  the  Vice  Chancellor  of 
England  made  on  the  20th  of  September 
1849. 

The  present  suit  was  instituted  to  ad- 
minister the  estate  of  John  Saunders,  the 
testator  in  the  cause.  The  plaintiff  was 
one  of  the  sons  of  the  testator,  and  inter- 
ested under  the  will,  and  the  defendants 
were  the  executors  and  the  remaining 
children  of  the  testator,  two  of  whom, 
Maria  Saunders  and  Ellen  Saunders,  were 
alleged  to  be  persons  of  unsound  mind. 
An  appearance  was  entered  for  the  two 
last-named  defendants  on  the  3 1st  of  July 
1849. 

On  the  11th  of  September  following  an 
order  was  obtained  from  the  Master,  giving 
the  defendants  two  months  further  time 
to  answer.  On  the  Idth  of  the  same 
month  an  order  was  obtained  from  the 
Master  of  the  Rolls,  on  the  petition  of 
Maria  Saunders  and  Ellen  Saunders,  that 
the  petitioners  should  be  at  liberty  to  sue 
out  a  commission  to  assign  them  a  guardian 
ad  litem.  On  the  20th  of  September  the 
plaintiff  moved  before  the  Vice  Chancellor 
of  England  that  W.  S.  Masterman,  a  soli- 
citor, might  be  appointed  guardian  ad  litem 
for  the  defendants  Maria  Saunders  and 
Ellen  Saunders. 

This  application  was  made  under  the 
32nd  Order  of  May  1845  (1),  on  the  ground 
that  the  above-named  defendants  were  in 
default  in  not  putting  in  their  answer. 
The  Vice  Chancellor  refused  the  applica- 
tion, with  costs,  and  the  present  motion 
sought  to  discharge  that  order. 

Mr.  Cooper  and  Mr.  J,  S.  Moore,  for 
the  motion,  contended  that  these  defen- 
dants, being  of  unsound  mind,  were  not 
entitled  to  apply  for  further  time  to  answer, 
without  first  obtaining  a  guardian  ad  litem ; 
and  that,  being  in  default  for  want  of 
answer,  the  plaintiff  was  entitled  imder 
the  32nd  Order  of  May  1845  to  apply  to 
have  a  guardian  appointed  for  them. 

Mr,  Rolt  and  Mr.  Hore,  contra,  were 
not  called  upon. 

The  Lord  Chancellor  was  of  opinion 
that  the  proceedings  on  the  part  of  these 

(1 )  Ord.  Can.  296 ;  14  Law  J.  Rep.  (n.s.)  Chanc. 
288. 
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defendants  were  strictly  regular,  and  he 
refused  the  present  application,  with  costs. 
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BAGSH  AW  V.  THE  EASTERN  UNION 
RAILWAY  COMPANY. 


Company  —  Capital  raised  for  Specific 
Purposes — Holders  of  Scrip  Certificates — 
Parties, 

The  Eastern  Union  Railway  Company 
were  authorized  by  various  acts  of  parlia- 
ment to  make  various  railways,  and  amongst 
others  J  one  from  Bury  St.  Edmunds  to  Nor- 
wichf  and  by  two  subsequent  acts  were 
authorized  to  purchcise  "  The  Hadleigh 
Junction  Railway y*  and  to  make  a  line  from 
Ipswich  to  Harwich^  and  to  raise  for  the 
two  last-mentioned  purposes,  the  respective 
sums  of  100,000/.  and  200,000/.  At  a 
meeting  of  the  company  a  resolution  was 
passed,  autliorizing  the  directors,  for  the  pur- 
pose of  purchasing  and  constructing  respec- 
tively the  two  last-mentioned  railways,  to 
raise  the  sums  of  100,000/.  and  200,000/., 
and  to  grant  scrip  receipts  for  the  sums  to  be 
subscribed^  entitling  the  holder  to  become 
a  registered  shareholder  in  a  new  Eastern 
Union  stock,  with  a  guaranteed  dividend  of 
6L  per  cent.  The  plaintiff,  a  holder  of 
such  scrip  certificates,  filed  his  bill  against 
the  company  and  the  directors,  charging 
that  the  company  was  about  to  apply, 
and  had  already  applied,  part  of  the  sums 
so  raised  in  the  construction  of  the  Nor- 
wich line,  in  violation  of  the  said  two 
acts  of  parliament  and  the  resolution  of 
the  company  founded  thereon,  and  praying 
an  injunction  against  such  misapplication. 
Upon  demurrer,  by  the  company,  for  want  of 
equity.  Held,  that  the  plaint^,  as  holder 
of  such  scrip  certificates,  had  an  equity  to 
see  the  money  applied  to  the  specific  pur- 
poses for  which  it  was  authorized  by  the 
acts  to  be  raised;  and  that  the  resolution 
stating  the  purposes  for  which  it  was  to  be 
raised  was  binding  upon  the  company. 

This  was  an  appeal  from  the  decision  of 
the  Vice  Chancellor  Wigram,  overruling 
the  demurrers  of  the  defendants,  the  com- 
pany and  the  directors. 

The  case  on  the  original  hearing  of  the 
demurrers  is  reported  18  Law  J,  Rep,  (n.s.) 


Chanc.  193,  where  the  bill  and  the  de- 
murrers are  fully  stated. 

Mr.  Wood  and  Mr,  Daniel  appeared  in 
support  of  the  demurrers ;  and 

The  Solicitor  General  and  Mr,  Grove 
in  support  of  the  order  below. 

Feb.  9, 1850. — The  Lord  Chancellor. 
— This  is  a  bill  filed  by  a  certain  person, 
calling  himself  a  proprietor  of  scrip,  on 
behalf  of  himself  and  other  proprietors  of 
scrip  certificates  for  perpetual  61,  per  cent, 
stock  1849,  in  the  Eastern  Union  Railway 
Company,  and  also  of  such  perpetual  stock, 
on  behalf  of  himself  and  all  other  owners 
of  scrip  certificates  in  the  said  stock  :  and 
it  prays,  among  other  things,  to  restrain 
the  company  and  those  individuals  who 
are  named,  being  directors  of  the  company, 
from  employing  any  money  which  has 
been  subscribed  by  the  plaintiff  and  the 
other  holders  of  this  scrip  towards  the  car- 
rying on  a  railway  to  Colchester,  or  other- 
wise than  in  the  direction  of  the  works  for 
which  that  money  was  subscribed.  Now, 
the  bill  is  founded,  no  doubt,  upon  that 
equity  which  I  lately  considered  as  pro- 
perly applied  by  the  Master  of  the  Rolls  in 
the  case  of  the  Direct  London  and  Ports- 
mouth Railway  Company — Coheny,  fVilkin- 
son  ( 1 ),  where  a  company  having  obtained  an 
act  of  parliament  and  procured  subscriptions 
and  advances  of  money  for  the  purpose  of 
carrying  a  railway  from  Epsom  to  Ports- 
mouth, and  afterwards  finding  out  that 
they  could  not,  or  thinking  it  not  advisable 
to  carry  on  the  whole  of  the  line,  proposed 
to  do  that  portion  of  the  line  which  was 
between  Epsom  and  Leatherhead  only.  It 
appeared  they  had  abandoned  the  further 
portion  of  the  line,  and  therefore  there 
was  no  intention  of  carrying  on  the  railway 
as  projected  to  Portsmouth  from  Epsom. 
The  Master  of  the  Rolls  thought  it  was 
a  departure  from  the  purpose  for  which  the 
subscription  took  place,  and  that  the  com- 
pany were  not  at  liberty  so  to  apply  the 
money  which  was  raised  for  the  purpose 
of  making  the  whole  of  the  railway  the 
whole  of  the  distance.  It  came  before  me, 
and  I  was  of  the  same  opinion.  There 
the  portion  of  the  line  proposed  to  be  made 


(1)1  Hall  &  Twells,  554  ;  s.  c.  18  Law  J.  Rep. 
(N.S.)  Chanc.  411. 
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was  part  of  a  line  which  would  have  been 
to  be  made,  if  the  whole  scheme  had  been 
carried  into  effect ;  but,  notwithstanding 
that  the  Master  of  the  Rolls'  injunction 
was  very  carefully  framed  for  the  purpose 
of  not  interfering  with  that  which  would 
have  made  the  works  projected  legitimate, 
it  restrained  them  from  carrying  on  the 
works,  or  making  the  railway  between 
Epsom  and  Leatherhead,  otherwise  than 
for  the  purpose  of  effecting  the  whole 
scheme ;  and  they  having  abandoned  the 
whole  scheme,  of  course  it  operated  as  an 
injunction  against  carrying  on  the  works 
which  they  intended  to  complete  ;  but  the 
mode  in  which  the  injunction  was  framed 
marked  the  principle  on  which  the  injunc- 
tion was  granted;  that  although  it  was 
part  of  the  work,  yet  not  being  part  of  the 
work  for  the  purpose  of  effecting  the  whole, 
they  ought  not  to  be  permitted  to  go  on 
with  it.  The  case  made  by  the  bill,  in 
some  particulars,  which  I  shall  have  occa- 
sion to  refer  to,  is  this :  that  whereas 
a  previously  existing  railway  company 
thought  it  desirable  to  effect  two  branch 
railways  connected  with  their  own,  or 
rather  to  procure  one  and  make  the  other, 
the  two  acts  were  passed,  10  &  11  Vict, 
c.  xix.  and  10  &  11  Vict.  c.  ccxxv.,  autho- 
rizing the  raising  of  a  sum  of  money  for 
the  purpose  of  purchasing  and  completing 
a  branch  to  Hadleigh,  and  effecting  a  new 
and  distinct  branch  from  a  junction  with 
the  former  railway,  the  Eastern  Coimties 
Railway,  to  Harwich,  and  the  sum  to  be 
raised  was  100,000/.  for  the  one,  200,000/. 
for  the  other.  These  two  acts,  having 
passed,  authorized  the  raising  of  the  money 
for  effecting  the  two  schemes.  Now,  the 
directors,  or  the  company  whose  agents 
the  officers  and  directors  are,  having  deter- 
mined not  to  carry  into  operation  these 
two  schemes,  are  applying  the  money  so 
subscribed  to  the  purpose  of  carrying  on 
another  portion  of  the  original  railway  and 
completing  it  to  Colchester.  That,  un- 
doubtedly, raises  the  same  question  ;  and, 
if  the  facts  stated  in  the  bill  are  sufficient  for 
that  purpose,  they  will  bring  it  within  the 
principle  of  the  case  to  which  I  have  referred, 
inasmuch  as  it  will  be  shewn  money  has 
been  advanced  by  the  plaintiff  and  those 
who  are  represented  by  the  plaintiff  for  one 
purpose,  which  the  company  are  projecting 


and  intending  to  apply  to  another.  It  is 
impossible,  if  those  allegations  in  the  bill 
are  sufficient  to  bring  it  within  that  prin- 
ciple,  to  say  that  this  bill  is  not  maintain- 
able on  the  same  principle  upon  which 
I  was  of  opinion  the  bill  in  the  former  case 
was  maintainable.  It  appears  to  me,  upon 
reading  this  bill,  that  it  does  most  dis- 
tinctly bring  it  within  this  principle.  Of 
course,  the  facts  may  be  all  fictitious ;  but 
upon  the  case  made  by  the  bill  it  appears 
to  me  to  be  very  distinctly  alleged  that 
this  money  was  raised  for  the  purpose  of 
particular  works,  and  those  particular 
works  have  been  entirely  abandoned ;  and 
also  the  intention  of  applying  the  money 
raised  under  those  two  acts  of  parliament 
for  carrying  out  works  totally  foreign  to  the 
purpose  of  those  who  subscribed  the  money 
under  the  provisions  of  those  two  acts. 

Now,  it  is  in  vain  to  speculate  on  what 
motives  parties  might  have  had  in  ad- 
vancing their  money.  It  may  be  that 
the  plaintiff  here  had  an  independent  pri- 
vate reason  for  promoting  a  railway  to 
Harwich.  It  may  be  that  those  who 
subscribed  the  100,000/.  may  have  had 
some  reason  for  promoting  the  purchase 
of  the  railway  to  Hadleigh  by  the  Eastern 
Union  Railway  Company  ;  it  is  impossible 
to  speculate  upon  that.  Every  man  acts, 
of  course,  according  to  his  own  view  of  his 
own  interest  and  wishes  :  and  the  question 
is,  whether  the  law  will  permit  money 
advanced  for  one  purpose  to  be  applied, 
contrary  to  the  wish  of  the  owner  of  that 
money,  to  another;  and  whether  the  bill 
states  such  a  case  as  brings  it  within  that 
principle.  Now,  the  bill  states  so  much 
of  the  earlier  acts  as  is  necessary,  which  it 
is  not  reqiusite  for  me  to  state.  There 
are  several  acts  constituting  the  Eastern 
Union  Railway  Company  as  it  existed  in 
1847,  at  the  time  these  two  acts  were 
passed.  Well,  then,  the  first  of  those  two 
acts  stated  in  the  bill  is  the  Harwich  Act. 
It  recites  that  it  would  be  attended  with 
public  advantage  **  if  a  railway  were  made 
from  the  line  of  the  Eastern  Union  Railway, 
in  the  parish  of  Lawford,  in  the  county  of 
Essex,  to  the  port  of  Harwich,  in  the  same 
county,  with  two  small  branch  railways 
therefrom,  and  also  if  a  pier  or  jetty  were 
made."  And  then,  amongst  other  things, 
it  was  enacted,  **  that  it  should  be  lawful 
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for  the  Eastern  Union  Railway  Company 
to  raise  for  the  purposes  of  the  now  stating 
act,  in  addition  to  the  capital  which  the 
said  company  were  authorized  to  raise 
under  and  by  virtue  of  certain  other  acts 
recited  in  the  now  stating  act,  or  any  of 
them,  or  in  addition  to  any  other  sum 
which  the  said  company  might  be  autho- 
rized to  raise  by  any  act  to  be  passed  in 
the  then  present  session  of  parliament, 
any  further  sum  of  money,  not  exceeding 
in  the  whole  200,000/.  ;  and  that  the 
capital  thereby  authorized  to  be  raised 
should  be  considered  as  a  part  of  the 
general  capital  of  the  company,  and  should 
be  subject  to  the  same  provisions  in  all 
respects,  whether  with  reference  to  the 
payment  or  non-payment  of  calls,  or  the 
forfeiture  of  shares,  or  otherwise,  as  if  it 
had  been  part  of  the  original  capital,  except 
as  to  the  amount  of  such  shares  and  the 
times  of  making  calls  thereon,  and  the 
amount  of  such  calls.  And  that  it  should 
not  be  lawful  for  the  said  company,  out  of 
any  money  by  this  act,  or  any  other  act 
relating  to  the  said  railway  company, 
authorized  to  be  raised  for  the  purposes 
of  such  act  or  acts,  to  pay  or  deposit  any 
sum  of  money,  which  by  any  Standing 
Order  of  either  House  of  Parliament  then 
in  force,  or  thereafter  to  be  in  force,  might 
be  required  to  be  deposited  in  respect 
of  any  application  to  parliament  for 
the  purpose  of  obtaining  an  act  autho- 
rizing the  said  company  to  construct  any 
other  railway."  Now,  this  has  been  ob- 
served upon  on  both  sides.  It  is  said, 
this  makes  the  capital  to  be  raised  part  of 
the  capital  of  the  whole  company.  But 
that  is  not  the  question  ;  because  although 
it  may,  for  certain  purposes,  be  described 
and  considered  as  part  of  the  capital  of  the 
whole  company,  the  question  is,  whether 
it  was  not  raised  for  a  special  purpose, 
and,  therefore,  to  be  applied  to  that  special 
and  particular  purpose ;  or  whether  it  was 
intended  to  be  left  to  the  discretion  of  the 
directors  to  apply  this  in  common  with 
the  original  capital  for  purposes  not  con- 
templated by  the  act,  and  for  purposes 
which  were  not  intended  to  be  provided 
for  by  the  act.  I  consider  that  the  mean- 
ing of  this  enactment  is,  that  there  should 
be  a  sum  of  money  raised  for  the  purpose 
of  the  act,  which  was  to  make  a  railway 


to  join  the  Eastern  Union  Railway  from 
thence  to  Harwich,  and  it  is  only  declared 
to  be  made  part  of  the  capital  of  the  com- 
pany, not  in  reference  to  die  mode  in  which 
it  has  to  be  applied,  but  as  regards  all  the 
acts  and  powers  and  mode  of  dealing  with 
the  property  in  the  hands  of  the  directors, 
which  are  prescribed  by  former  acts.  It 
is  to  be  considered  as  part  of  the  capital 
of  the  company  for  the  purpose  of  incor- 
porating within  this  act  all  the  provisions 
and  regulations  which  are  comprised  in 
the  former  acts,  which  directs  the  mode 
in  which  the  company  are  to  deal  with 
them,  and  makes  other  directions  relative 
to  the  money  coming  to  their  hands ;  for 
it  is  in  terms  that  it  shall  be  part  of  the 
capital  of  the  company,  and  subject  to 
the  same  provisions  in  all  respects,  whether 
with  reference  to  the  payment  of  calls 
or  the  forfeiture  of  shares,  or  other- 
wise, as  if  it  had  been  part  of  the  original 
capital ;  that  is  to  say,  all  the  provisions 
found  in  the  former  acts  regulating  the 
original  capital  are  to  be  applicable  to 
the  title  of  the  company  in  dealing  with 
the  additional  shares.  But  then  comes 
this  provision,  which  is  also  very  strong 
to  shew  that  there  was  no  intention  of 
amalgamating  this  as  capital  with  the  ori- 
ginal capital,  for  it  provides  that  it  shall 
not  be  lawful  for  the  directors  to  make  use 
of  this  for  any  other  purpose,  namely,  for 
the  purpose  of  depositing  money  to  meet 
the  parliamentary  rule  as  to  promoting  any 
other  bill.  Then,  if  it  was  money  entirely 
at  their  disposal,  that  would  be  entirely 
unnecessary ;  but  it  keeps  it  imtouched 
and  unaffected  by  any  purpose  which  the 
company  might  have  of  using  it  with  a 
view  to  making  the  deposit;  keeping  it, 
therefore,  strictly  for  the  purposes  to  which 
the  act  refers.  Then  comes  the  Hadleigh 
Act.  The  Hadleigh  Act  is  very  much  the 
same.  I  observe  that  the  Vice  Chancellor 
relies  principally  on  the  Hadleigh  Act,  and 
not  so  much  on  the  Harwich  Act.  I  am 
not  very  well  aware  why  that  is.  It  seems 
to  me  they  are  both  very  much  open  to 
the  same  observation.  The  bill  states  as 
to  the  Hadleigh  Act,  that  under  and  by 
virtue  of  another  act,  10  &  11  Vict.  c.  xix., 
intituled  '*  An  Act  for  authorizing  the  sale 
of  the  Eastern  Union  and  Hadleigh  Junc- 
tion Railway  to  the  Eastern  Union  Railway 
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Company,"  the  short  title  of  which  act  is, 
**  The  Eastern  Union  and  Hadleigh  Junction 
Railway  Sale  Act,  1847/'  the  Eastern 
Union  and  Hadleigh  Junction  Railway 
Company  were  empowered  to  sell,  and 
the  Eastern  Union  Railway  Company 
were  empowered  to  purchase  the  under- 
taking authorized  by  the  Eastern  Union 
and  Hadleigh  Junction  Railway  Act,  1 846 ; 
and  for  the  purpose  of  the  purchase 
and  execution  of  the  said  Eastern  Union 
and  Hadleigh  Junction  Railway,  the  said 
Eastern  Union  Railway  Company  were 
authorized  to  create  such  an  additional 
number  of  shares,  and  to  borrow  such  sum 
of  money  as  might  be  necessary  for  com* 
pleting  such  purchase,  or  for  constructing 
or  working  the  said  undertaking,  provided 
the  amount  to  be  raised  should  not  exceed 
the  sum  of  100,000/.  That  is,  in  fact, 
all  that  is  stated  in  the  bill  material  upon 
this  subject.  The  Harwich  Act  is  stated 
more  at  length  in  the  bill  than  the  Had* 
leigh  Act,  but  they  both  come  to  the  same 
thmg.  In  the  one  case,  of  the  Hadleigh 
Act,  there  is  100,000/.  to  be  raised  by 
additional  shares  for  the  purchase  and  com- 
pletion of  the  Hadleigh  imdertaking.  And 
in  the  other,  200,000/.  to  be  raised  for  the 
purpose  of  making  the  branch  to  Harwich  ; 
in  both  there  was  a  specific  purpose  enter- 
tained; and  that  purpose  was  to  be  met 
and  accomplished  by  means  of  the  addi- 
tional stock  to  be  created  under  the  autho- 
rity of  each  of  those  acts. 

Then  comes  that  which  is  not  immaterial, 
undoubtedly,  a  statement  of  the  report  and 
the  resolutions  which  led  to  the  issuing  of 
the  certificates.  The  report  is  stated  as  being 
favourable  to  this  scheme,  and  the  reso- 
lution is  :  **  That  for  the  purpose  of  con- 
structing a  branch  line  from  Manningtree 
to  Harwich,  and  for  purchasing  the  Had- 
leigh Railway  under  two  acts  passed  in 
the  last  session  of  parliament,  the  directors 
be  authorized  to  raise,  between  the  date 
hereof  and  the  1st  of  January  1849,  the 
sums  of  200,000/.  and  100,000/.,  and  to 
grant  scrip  receipts  for  such  amounts  as 
may  firom  time  to  time  be  paid  up  in 
respect  of  such  sums,  until  each  subscriber 
of  20/.  and  upwards  shall  have  paid  the 
amount  he  may  subscribe  in  full,  and  such 
scrip  receipts  shall  entitle  the  owner  theveof 
on  the  Ist  of  Januaiy  1849  to  become 


a  registered  shareholder  in  a  new  Eastern 
Union  stock  for  the  amount  he  has  sub- 
scribed and  paid  up  ;  upon  which  he  shall 
receive  a  guaranteed  dividend  of  6/.  per 
cent,  per  annum  in  perpetuity,  and  have 
the  option  at  the  end  of  every  six  months 
within  five  years  of  converting  his  guaran- 
teed stock  into  the  general  stock  of  the 
company.*' 

Now,  it  is  impossible  to  say  after  that, 
that  these  stocks  are  all  united  and  mixed 
up  in  one  form.  They  are  as  distinct  in 
point  of  amount,  of  interest  payable,  and 
in  point  of  security  as  they  possibly  can 
be.  They  are  raised  specifically  for  the 
purpose  of  those  two  acts,  and  they  bear 
a  different  rate  of  interest,  6/.  per  cent., 
and  they  are  guaranteed  by  the  other  fund. 
They  have  a  preference,  therefore,  over 
the  holders  of  the  other  fiind,  and  in  a  par- 
ticular event  they  are  to  fall  into  the  origi- 
nal stock.  That  of  itself  would  be  quite 
sufficient  to  shew  that  they  were  never 
considered  as  being  identical  with  or  part 
of  the  original  stock — they  are  perfectly 
distinct,  and  this  resolution  is  not  only 
important  as  constituting  part  of  the  con- 
tract, but  undoubtedly  it  is  a  representation 
operating  upon  the  minds  of  the  parties 
advancing  the  money,  telling  them  for  what 
purposes  the  money  was  to  be  raised,  and 
in  what  manner  it  was  to  be  secured, 
and  what  was  to  be  the  amount  of  the 
benefit  to  arise  from  the  subscriptions  that 
they  were  to  make.  There  was  a  long 
speech  made  by  the  chairman  not  material 
to  be  taken  into  consideration  now,  and 
there  is  a  resolution  of  the  company  who 
would  be  the  body  to  deal  with  the  public, 
inviting  them  to  come  forward.  It  is,  no 
doubt,  a  representation,  binding  as  between 
the  company  itself  and  those  who  might 
advance  the  money  to  them.  Then,  the 
bill  states,  **  that  in  pursuance  of  the  said 
resolution,  the  whole  of  the  said  300,000/. 
was  soon  subscribed  for,  and  that  all  the 
calls  thereon  had  been  paid  previously  to 
the  2nd  of  June  1848,  except  the  sum  of 
85,500/.,  which  last-mentioned  sum  falls 
due  and  ought  to  be  paid  on  or  before  the 
30th  of  December  1848." 

Then  the  bill  states,  **  that  the  persons 
who  so  subscribed,  did  so  confiding  in  the 
said  resolutions  and  in  the  representations 
of  the  said  J«  C*  Cobbold  and  of  the  other 
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directors,  as  to  the  purposes  for  which  the 
said  perpetual  6/.  per  cent,  stock  was  to  he 
created,  and  not  supposing  that  the  money 
to  he  raised  therehy  would  he  applied  to  any 
other  purposes  than  those  connected  with 
the  construction  of  the  said  line  to  Har- 
wich and  the  purchase  of  the  said  line  to 
Hadleigh."  Then  the  hill  states  that  the 
certificate  descrihes  the  share  as  '*  The 
scrip  for  the  Eastern  Union  Perpetual  6L 
per  cent.  Stock  1849.**  It  then  recites  all 
the  acts :  of  necessity  it  does  that,  hecause 
those  particular  acts  refer  to  the  former 
acts,  as  containing  the  directions  and  pro- 
visions which  were  to  he  adopted  with  re- 
gard to  this  newly  created  stock ;  of  course, 
it  also  recites  the  acts  of  1847}  under 
which  those  new  works  were  to  he  carried 
on.  Then  it  recites  that  the  plaintiff 
having  hecome  a  purchaser  of  two  shares 
of  500/.  each,  left  his  certificates  for  the 
purpose  of  heing  registered  ;  and  he  says 
that  they  ought  to  have  heen  registered, 
that  they  have  not  heen  registered,  and 
having  heen  left  for  the  purpose  of  heing 
registered,  it  was  the  duty  of  the  company 
to  act  upon  those  instructions.  Then 
comes  the  allegation,  which  is  the  allegation 
in  the  hill  upon  which  the  equity  turns : 
"That  from  other  inquiries  which  he  has 
since  instituted,  he  has  ascertained,  as  the 
fact  is,  that  the  directors  of  the  Eastern 
Union  Railway  Company  have  resolved 
not  to  proceed  with  the  construction  of  the 
said  railway  from  Manningtree  to  Harwich, 
and  as  evidence  thereof,** — then  he  states 
evidence  which  may  or  may  not  be  appli- 
cable ;  but  the  allegation  in  the  bill,  which 
must  be  taken  to  be  true  for  the  present, 
is,  "that  he  has  ascertained  as  the  fact  is," 
not  that  he  has  received  testimony  which 
leads  him  to  believe  it  is  so.  It  is  a  dis- 
tinct allegation,  therefore,  and  the  defen- 
dants in  demurring  admit  the  fact  is  so, 
that  the  directors  have  resolved  not  to  carry 
into  effect  that  railway  from  the  Junction 
to  Harwich.  It  then  states  "That  a  ma- 
jority of  the  directors  of  the  said  company 
have  a  strong  personal  interest  distinct 
from  the  interest  of  the  said  company  in 
completing  the  Eastern  Union  Railway 
to  the  city  of  Norwich,  and  are  totally  in- 
different to  the  completion  of  the  line  to 
Harwich,  and  that  finding  themselves  un- 
able to  raise  sufficient  capital  for  both  pur- 


poses, they  hare  determined  to  misapply, 
and  have  already  to  a  great  extent  mis- 
applied the  money  raised  under  the  said 
Eastern  Union  and  Harwich  Railway  and 
Pier  Act,  1847»  and  under  the  said  East- 
em  Union  and  Hadleigh  Junction  Rul* 
way  Sale  Act,  18479  hy  employing  the 
same  in  constructmg*an  extension  Ime  to 
Norwich,  and  for  other  purposes  not  autho* 
rized  by  the  said  acts  or  either  of  them."^ 
Then  the  bill  states  "that  such  application 
is  not  only  contrary  to  the  directions  of 
the  said  acts  of  parliament,  but  is  also  con- 
trary to  the  said  resolution  passed  at  the 
said  meeting,  on  the  21st  of  August  1847, 
and  that  it  is  not  within  the  powers  of  the 
said  corporation  or  company,  or  of  any 
majority  of  the  members  thereof,  to  autho- 
rize or  sanction  such  application ;  and  that 
by  the  Companies  Clauses  Consolidation 
Act  the  plaintiff  is  disabled  from  calling  a 
meeting  of  the  said  company  without  giv- 
ing thirty-five  days*  notice  thereof."  Then 
the  bill  states  "that  the  said  directors  of 
the  said  Eastern  Union  Railway  Company 
have  already  received  214,500/.  or  there- 
abouts, under  the  power  of  the  two  last- 
mentioned  acts,  and  that  they  have  mis- 
appUed  the  said  money  by  employing  it  on 
the  works  to  which  the  same  is  not  autho- 
rized to  be  applied  by  the  said  acts  or  either 
of  them,  and  that  unless  restrained  by  the 
order  and  injunction  of  this  honourable 
Court,  they  will  in  like  manner  misapply 
the  said  sum  of  85,000/.,  which  is  to  be 
received  as  hereinbefore  mentioned,  on  the 
30th  of  December  instant.'*  Now,  that 
contains  all  the  allegations  of  title  and  all 
the  allegations  of  the  misapplication  of  the 
monies,  upon  which  the  question  upon  this 
demurrer  depends.  No  doubt  the  first 
question  is  upon  the  construction  of  the 
acts ;  because,  if  the  bill  be  wrong  on  the 
construction  of  the  acts,  then  the  allega- 
tions would  not  be  material.  Being  clearly 
of  opinion  that  those  who  subscribed  for 
these  purposes  have  a  right  to  have  their 
money  applied  to  the  purposes  held  out  to 
them,  not  only  by  those  acts,  but  by  the 
resolutions  of  the  company  stating  the 
purposes  for  which  their  money  was  to  be 
applied,  and  having  upon  the  authority  of 
the  case  I  have  before  referred  to  no  doubt 
that  the  parties  have  the  right  which  this 
Court  will  enforce;   and  finding  the  po» 
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sitive  allegation  that  they  not  only  intend 
to  misapply  the  money — apply  it  for  other 
purposes  —  but  that  they  have  actually 
done  so  and  intend  to  persevere,  on  the 
authority  of  the  case  I  have  referred  to, 
It  is  equity  that  the  party  whose  money 
has  been  so  misapplied,  and  which  is  in- 
tended to  be  hereafter  so  misapplied,  is 
entitled  to  the  interposition  of  this  Court, 
for  the  purpose  of  keeping  the  company, 
in  the  application  of  his  money,  to  those 
purposes  for  which  it  was  said  it  was  to 
be  advanced.  That  disposes  of  the  prin- 
cipal grounds  upon  which  the  demurrer 
rests. 

With  respect  to  the  other  objections, 
it  appears  on  the  facts  that  there  is  no 
fbimdation  for  these  objections  raised  to 
the  bill.  It  is  true  this  plaintiff  is  a  share- 
holder and  a  member  of  the  company, 
and  he  is  the  holder  of  this  particular  scrip 
and  a  proprietor  of  this  particular  stock. 
He  and  tiiose  who  have  advanced  the 
money  which  formed  that  particular  stock, 
being  the  holders  of  scrip  by  which  it  is 
secured,  have  an  interest  totally  uncon- 
nected with  the  general  purposes  of  the 
company,  and  that  is  the  very  ground  of 
his  equity.  He  says,  '*  it  is  true  I  am  a 
member  of  the  company,  but  I  am  also  a 
holder  of  this  scrip,  and  as  a  holder  of  this 
scrip  I  have  an  equity  and  a  right  indepen- 
dent of  the  general  purposes  for  which 
you  (the  directors)  are  carrying  on  this 
concern.  If  I  had  no  scrip  I  should  be 
merely  a  member  of  the  company,  but  hav- 
ing that  scrip  I  filed  my  bill  as  proprietor 
of  that  scrip."  It  is  entirely  clear  of  all 
the  cases  that  have  been  referred  to,  and  it 
gives  that  description  of  persons  who  are 
represented  by  the  plaintiff,  and  the  plain- 
tiff himself,  a  right  to  say,  that  the  money 
so  raised  shall  not  be  applied  to  any  other 
purposes  than  those  for  which  it  was  sub- 
scribed. 


K.  Bruce 


Bruce,V.C.7     e»        ^ 

July  30.       S    ^^  P^^^  ^^^^^'^' 

Railway  Company — Payment  out  of  Court 
of  small  Sums, 

A  railway  company  took  some  land  which 
had  been  settled  on  A.  for  life,  withremainder 


to  his  issue,  and  the  purchase^money  was 
paid  into  court.  An  agreement  for  investing 
this  sum,  with  the  exception  of  30/.  in  the 
purchase  of  other  land,  was  approved  of  by 
the  Master,  On  a  petition  for  carrying  out  the 
agreement,  it  was  ordered,  that  the  30/.  should 
he  paid  to  A,  he  undertaking  to  lay  it  out  in 
lasting  improvements, 

R.  Moore,  by  his  will,  bequeathed  a 
leasehold  estate,  held  for  a  term  of  ninety- . 
five  years,  to  Mrs.  Atkins  for  life,  with 
remainder  to  her  issue.  This  estate  was 
taken  by  a  railway  company,  and  the  pur- 
chase-money was  paid  into  court,  and  the 
usual  reference  was  made  to  the  Master  to 
inquire  as  to  the  propriety  of  a  proposed 
agreement  for  its  investment  in  land. 

The  Master  made  his  report  approving 
of  the  agreement,  under  which  the  greater 
part  of  the  money  in  court  would  be  laid 
out  in  the  purchase  of  another  leasehold 
property. 

This  was  a  petition  praying  for  a  con- 
firmation of  the  report  and  consequential 
directions,  and  that  the  residue  of  the  money 
in  court,  being  about  30/.,  might  be  paid 
to  the  administrator  of  Mr.  Moore,  who 
was  one  of  the  petitioners. 

Mr,  G,  T,  White,  for  the  petition,  asked 
that  the  30/.  might  be  paid  to  the  admi- 
nistrator, he  undertaking  to  lay  it  out  in 
repairs. 

Mr,  B,  L,  Chapman,  for  the  company. 

Knight  Bruce,  V.C.  said  tiiat  he  could 
not  make  the  order  in  that  form,  as  the 
tenant  for  life  was  bound  to  keep  the  pro- 
perty in  a  proper  state  of  repair.  He  had, 
however,  made  orders  in  several  cases  that 
small  sums  under  similar  circumstances 
should  be  paid  out  to  persons  entitled  to 
the  life  estate,  they  undertaking  that  such 
sums  should  be  laid  out  in  lasting  improve^ 
ments,  and  he  had  no  objection  to  make  a 
similar  order  in  this  case. 

The  order  was  taken  accordingly  in  this 
form. 


.a    > 
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Legacy — Void  Bequest  as  being  contrary 
to  Christianity — Bequest  void  for  Uncer" 
tainty, 

A  testator  gave  a  legacy  for  the  best  essay 
on  the  subject  of  *  Natural  Theology,*  treat' 
ing  U  as  a  science,  and  demonstrating  the 
truth  of  the  evidence  upon  which  it  was 
faumded,  and  the  perfect  accordance  of  such 
evidence  with  reason,  also  demonstrating  the 
adequacy  and  sufficiency  of  natural  theology 
whM  so  treated  as  a  science  to  constitute  a 
true,  perfect,  and  philosophical  system  of 
universal  religion.  The  testator  also  gave  a 
legacy  for  the  best  essay  upon  '  Emigration  to 
America* : — Held,  that  the  first  bequest  was 
voidf  as  being  inconsistent  with  Christianity, 
and  the  second  bequest  was  void  for  uncer" 
tainiy* 

This  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  William  Jonas  Hart- 
ley, and  a  question  was  now  raised  as  to 
the  validity  of  two  bequests  in  the  will  of 
Iffr.  Hartley  for  prize  essays:  one  upon 
*  Natural  Theology/  and  the  other  on 
'  Emigration  to  the  United  States  of  North 
America.'  A  decree  had  been  made  in  the 
cause,  directing  a  reference  to  the  Master 
to  ascertain  who  were  the  next-of-kin  of 
the  testator.  The  Master  had  reported 
that  there  were  four  of  such  next-of-kin, 
and  it  was  contended,  on  their  behalf,  that 
the  bequests  were  void. 

The  testator,  by  his  will,  dated  the  4th 
of  October  1843,  after  giving  various  lega- 
cies, gave  and  bequeathed  idl  his  personal 
estate  and  effects  unto  Major-General 
Bxiggs,  his  executors,  administrators  and 
assigns,  upon  trust  to  convert  the  same  into 
money,  and  pay  thereout  any  debts  due  by 
the  testator,  and  also  his  funeral  and 
testamentary  expenses,  and  to  apply  the 
residue  as  a  prize  or  remuneration  to  be 
given  and  awarded  by  the  said  Major- 
General  Briggs,  according  to  his  discretion 
and  judgment,  for  the  best  original  essay 
which  he  could  procure  on  the  subject  of 
natural  theology,  treating  it  as  a  science, 
and  demonstrating  the  truth,  harmony,  and 
infallibility  of  the  evidence  on  which  it  is 
founded,  and  the  perfect  accordance  of  such 
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evidence  with  reason ;  also  demonstrating 
the  adequacy  and  sufficiency  of  natural 
theology  when  so  treated  and  taught  as  a 
science  to  constitute  a  true,  perfect,  and 
philosophical  system  of  universal  religion 
(analogous  to  other  universal  systems  of 
science,  such  as  astronomy,  &c.)  founded 
on  immutable  facts  and  the  works  of  crea- 
tion, and  beautifully  adapted  to  man's 
reason  and  nature,  and  tending,  as  other 
sciences  do,  but  in  a  higher  degree,  to  im- 
prove and  elevate  his  nature,  and  to  render 
him  a  wise,  happy,  and  exalted  being*  The 
testator  then  gave  and  bequeathed  to  the 
American  minister,  who,  at  the  time  of  his 
decease,  might  be  the  accredited  minister 
of  the  United  States  Government  at  the 
British  Court,  the  sum  of  200/.  sterling,  to 
be  paid  to  him  out  of  his  residuary  personal 
estate,  upon  trust  that  he  should,  as  soon 
as  conveniently  might  be  after  his  decease, 
lay  out  and  apply  the  said  sum  as  a  prize 
or  remuneration  to  be  given  and  awarded 
by  him,  according  to  his  discretion  and 
judgment,  for  the  best  original  essay  which 
he  could  procure  on  the  subject  of  '  Emi- 
gration to  the  United  States  of  North 
America,'  and  it  would  be  preferred  by  the 
testator  that  the  author  of  such  essay  should 
be  some  well-informed  and  respectable 
American  subject  holding  an  official  situa* 
tion  under  the  said  United  States  Govern- 
ment, either  in  the  surveying  department 
or  in  the  public  land  office  department,  and 
thus  having  access  to  official  reports  and 
documents,  and  to  the  most  authentic  re- 
sources of  information  respecting  the  public 
land  and  territories  of  the  said  United  States : 
the  chief  object  of  such  essay  being  to 
diffuse  authentic  and  recent  information 
on  the  important  advantages  which  those 
States  present,  both  as  a  field  for  gene- 
ral  emigration,  and  especially  as  a  field 
for  British  emigration.  And  the  said  essay 
should,  therefore,  describe  and  delineate 
(as  fully  as  might  be  requisite  for  general 
information,  and  for  enabling  a  just  opinion 
to  be  formed  on  the  subject)  such  one  or 
more  of  the  United  States,  or  of  the  terri- 
tories included  under  their  government, 
as  should,  on  the  whole,  be  considered  to 
excel  the  others,  and  to  be  the  most  advan- 
tageous for  the  aforesaid  purposes  of  emi- 
gration, and  to  be  the  most  eligible  and 
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suitable  for  such  purposes  in  respect  of 
climate,  soil,  and  of  other  local  advantages 
and  natural  resources,  as  well  as  in  respect 
of  the  freedom  and  justice  of  civil  and 
political  institutions.  And  in  describing 
such  preferable  state  or  territory  as  should 
thus,  on  the  whole,  be  considered  both  in 
natural  resources  as  well  as  politically  to 
excel  and  surpass  the  others,  and  to  be  the 
best  adapted  for  emigration  and  for  sup- 
porting hereafter  a  numerous,  happy,  and 
civilized  population,  such  essay  should 
specify  the  grounds  on  which  such  prefer- 
ence or  superiority  was  considered  to  rest, 
and  should  quote  the  authorities  in  sup- 
port of  such  opinion.  And  the  said  essay 
being  intended  for  general  circulation  needed 
not  to  exceed  100  pages  octavo :  respecting 
which  essay,  and  also  respecting  the  before- 
mentioned  essay,  he  had  left  some  further 
directions  and  suggestions  contained  in  a 
separate  memorandum  of  like  date  with  his 
wUl,  but  which  memorandum,  though  here 
referred  to,  was  to  be  considered  as  distinct 
from  his  will. 

Mr,  BeiheU  and  Mr.  Bacon  appeared 
for  two  of  the  next-of-kin,  and  contended 
that  the  bequest  of  300/.  given  for  the 
best  essay  on  natural  theology  ought  to 
be  set  aside,  on  the  ground  of  its  tendency 
to  demoralize  society,  and  that  it  would  be 
likely  to  create  ill  effects  upon  the  con- 
stitution of  this  country  as  now  established, 
if  such  a  doctrine  were  permitted  by  Her 
Majesty,  through  her  Attorney  Greneral, 
to  be  disseminated.  It  was  submitted 
that  the  effect  would  be,  if  the  testator's 
desire  were  carried  out,  to  establish  a  deist- 
ical  system  and  a  subversion  of  revealed 
religion,  which  would  be  contrary  to  the 
laws  of  this  country  and  the  acknowledged 
principles  upon  which  the  Established 
Church  was  founded.  As  to  the  second 
bequest  of  200/.  to  the  American  Minister, 
for  the  best  essay  upon  emigration,  it  was 
contended  that  this  ought  to  be  set  aside, 
on  the  ground  that  it  would  be  the  means 
of  inducing  persons  to  emigrate  to  North 
America,  and  ultimately  to  make  them- 
selves subjects  of  the  United  States,  and 
by  that  means  throw  off  their  allegiance  to 
their  Queen  and  country. 

Mr.  Wray  appeared  for  the  Attorney 
General,  and  contended  that  the  bequest 
for  an  essay  upon  natural  theology  was 
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perfectly  allowable,  and  could  not  in  any 
way  be  treated  as  contrary  to  law.  It 
would  be  as  absurd  to  say  that  the  "  Bridge- 
water  Treatises,"  or  "Butler's  Analogy," 
or  "  Dr.  Paley's  Works,"  were  not  in  ac- 
cordance with  the  law  of  the  land,  as  to  say 
that  an  essay,  such  as  the  testator  contem- 
plated, was  likely  to  injure  the  morality  or 
religion  of  the  country.  Supposing  that 
the  testator  really  intended  to  give  a  prize 
for  a  work  which  would  promote  the  doc- 
trine of  deism,  still  that  would  not  be  con- 
trary to  law,  since  a  great  number  of  writers 
had  for  many  years  supported  the  same 
view,  and  written  books  upon  the  subject; 
but  it  was  contended  that  such  a  work  as 
this  testator  contemplated  need  not  be 
in  any  manner  inconsistent  with  revealed 
religion,  but  it  might  only  tend  to  shew 
the  wisdom  of  God  in  the  creation  to  be 
inferred  from  the  works  of  nature. 

Mr.  Lloyd,  Mr.  Fisher  and  Mr.  C.  HaUt 
appeared  for  the  other  next-of-kin. 

The  Ameriean  Minister  was  not  repre- 
sented. 

The  Vice  Chancellor. — I  cannot  con- 
ceive that  the  bequest  in  the  testator's  will 
is  at  all  consistent  with  Christianity ;  and, 
therefore,  it  must  £ul.  The  second  bequest 
is  given  in  such  a  way  as  to  be  void  for 
uncertainty. 


V.C. 
June  12. 


In  re  the  direct  west-bnd 

AND   CROYDON   JUNCTION 
RAILWAY     COMPANY,     eX 

parte  studley. 


Company —  Winding-up  Act — Provitional 
Committee-man — Contributory. 

Under  the  Winding-up  Act,  the  name  of 
a  gentleman  was  placed  by  the  Master  on 
the  list  of  contributories  who  had  become  a 
provisional  committee-man,  upon  the  under^ 
standing  that  he  was  not  to  incur  any  liability 
for  expenses.  No  shares  were  allotted. 
Motion  to  reverse  the  Master's  decision 
refused. 

The  Direct  West-End  and  Croydon  June- 
tion  Railway  Company  was  projected  in 
1845,  and  a  circular  was  sent  to  Mr.  Lucas 
Studley,  requesting  him  to  become  one  of 
the  provisional  committee.  In  answer  to  this 
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request,  Mr.  Studley  sanctioned  his  name 
being  used  as  one  of  the  provisional  commit- 
tee, upon  the  understanding  that  he  should 
not  be  held  answerable  for  any  expenses  or 
incur  any  liability.  Mr.  Studley  attended 
a  meeting  of  the  committee,  and  signed  the 
return  required  by  the  Registration  Act. 
No  shares  were  however  allotted.  It  was 
then  agreed  that  the  company  were  not 
able  to  proceed  with  the  undertaking,  and 
Mr.  Studley  paid  the  sum  of  75/.  as  his 
share  of  the  debts  and  liabilities  of  the 
company.  An  order  was  then  obtained, 
under  the  recent  act  of  parliament  (1),  for 
winding  up  the  affairs  of  the  company,  and 
the  Master  had  placed  Mr.  Studley's  name 
upon  the  list  of  contributories. 

Mr.  Molina  and  Mr.  Westchy  now  moved 
that  the  decision  of  the  Master  should  be 
reversed,  and  that  Mr.  Studley' s  name 
should  be  expunged  from  the  list  of  con- 
tributories. 

It  was  contended,  that  although  Mr. 
Studley  had  allowed  his  name  to  appear 
as  a  provisional  committee-man,  it  was 
upon  the  express  understanding  that  he 
should  not  incur  any  liability.  Mr.  Stud- 
ley had  paid  what  was  fair  towards  the 
ddbts  incurred,  but  he  objected  to  his  name 
being  placed  upon  the  list  of  contribu- 
tories. The  proceedings  under  the  act 
were  intended  solely  to  ascertain  the  rights 
of  the  shareholders  as  between  themselves, 
and  had  no  reference  to  the  claims  of  cre- 
ditors, and  Mr.  Studley  had  done  all  that 
could  be  required  of  Mm.  This  case  was 
different  from  the  Wolverhampton,  Chester 
and  Birkenhead  Junction  Railway  Com- 
pany (2),  as  in  that  case  shares  had  actually 
been  allotted ;  here  they  had  not ;  and  in 
that  case  there  was  no  indemnity  against 
liabilities. 

Mr,  BetheU  and  Mr*  Rogers^  contra, 
were  not  called  upon. 

The  Vice  Chancellor. — From  what 
appears  upon  the  statement  of  Mr.  Studley, 
it  seems  to  be  admitted  that  he  was  a 
member  of  the  provisional  committee.  I 
do  not  see,  therefore,  that  there  can  be  any 
doubt  about  the  case.  My  opinion  is,  that 
the  Master  was  right,  and  the  motion  must 
be  refused. 

(!)  11  &  12  Vict.  c.  45. 
(2)  AnU^  p.  366. 
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Railway  Company — Inability  to  perform 
Contract  with  the  Public — Parliamentary 
Powers  —  Cesser  —  Jurisdiction  —  Judicial 
Discretion — Injunction. 

Upon  an  application  for  an  injunction^ 
held  that  a  railway  company,  formed  by 
three  acts  of  parliament,  each  of  which 
authorized  a  separate  line  of  railway  to  be 
made,  and  empowered  the  company  to  raise 
a  separate  sum  of  money,  whdch  was  to  be 
considered  as  part  of  the  general  capital, 
would,  after  they  had  made  a  part  of  their 
line  of  railway,  but  were  unable  to  com^ 
plete  their  contract  with  the  public  for  making 
the  whole  series  of  lines,  be  restrained  from 
making  calls,  or  declaring  shares  forfeited, 
even  though  the  purpose  was  for  completing 
that  portion  of  the  line  which  had  been  made. 

Circumstances  under  which  the  Court 
might  be  induced  to  exercise  a  discretion, 
and  allow  works  to  be  completed. 

This  cause  now  came  on  upon  a  motion 
for  an  injunction  to  restrain  the  Shropshire 
Union  Railways  and  Canal  Company  and 
the  directors,  from  applying  any  monies 
in  their  hands,  or  which  had  been  paid  by 
the  holders  of  new  20^.  shares  in  the  com- 
pany, in  respect  of  the  shares  held  by  them, 
except  for  the  purpose,  and  with  a  view  to 
the  construction  of  the  whole  of  the  rail- 
ways and  works  authorized  to  be  con- 
structed under  the  powers  and  provisions 
of  the  Shropshire  Union  Railways  and 
Canal  (Shrewsbury  to  Stafford  Railway) 
Act,  1846,  Shropshire  Union  Railways 
and  Canal  (Newtown  to  Crewe,  with 
branches)  Act,  1846,  and  Shropshire  Union 
Railways  and  Canal  (Chester  and  Wolver- 
hampton line)  Act,  1846,  and  that  the  com- 
pany and  directors  might  be  restrained 
from  making  any  further  or  other  calls 
upon  the  new  20l.  shares  in  the  said  com- 
pany, except  for  the  purpose  and  with  a 
view  to  the  construction  of  the  whole  of 
such  railways  and  works,  and  from  enforc- 
ing the  payment  of  any  calls,  which  had 
been  made  upon  such  new  20/.  shares 
under  the  provisions  of  the  said  acts  re- 
lating to  the  said  company,  or  any  of  them, 
by  any  action  or  actions  or  other  proceed- 
ings at  law  against  the  plaintiff,  or  any 
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other  holders  of  new  20/.  shares  in  the 
said  company,  or  from  declaring  any  of 
such  shares  to  be  forfeited  for  non-payment 
of  such  calls. 

The  plaintiff,  after  the  demurrer  was  dis- 
posed of  ( 1 ),  amended  the  bill,  and  added  to 
the  exception  of  those  on  behalf  of  whom 
it  was  filed,  such  of  tbe  shareholders  as 
were  represented  by  those  after  named, 
and  it  made  Hezekia  Hargood,  John 
Cooper  and  Edward  Guy  Deane  defendants 
to  the  suit.  It  extended  the  prayer  for  an 
injunction,  by  asking  that  the  company 
might  be  restrained  from  laying  out  any 
monies  which  might  thereafter  be  received 
by  them  under  the  provisions  of  the  several 
acts  of  9  &  10  Vict.  c.  cccxxiii.,  9&  10  Vict, 
c.  cccxxiv.,  and  9  &  10  Vict.  c.  cccxxii., 
for  the  purpose  only  of  completing  the 
said  railway  and  works  from  Shrewsbury 
to  Stafford,  or  otherwise  ;  and  to  that  part 
of  the  prayer  that  the  company  might  be 
restrained  from  enforcing  payment  of  calls 
by  any  action  or  actions,  or  other  proceed- 
ings at  law,  it  added,  or  by  forfeiture  or 
otherwise :  the  rest  of  the  prayer  of  the  bill 
was  struck  out.  The  amendments  made  to 
the  bill  stated  the  clauses  in  the  several  acts 
of  parliament,  enacting  that  the  power  for 
the  compulsory  purchase  of  land  should  not 
be  exercised  after  the  expiration  of  three 
years  from  the  passing  of  the  respective 
acts.  It  also  struck  out  of  the  statement 
of  the  10  &  1 1  Vict.  c.  cxxi.  all  such  parts 
as  referred  to  the  London  and  North- 
Western  Railway  Company ;  and  it  stated 
that  divers  of  the  shareholders  of  20/.  had 
refused  to  pay  the  calls  made  on  divers 
grounds,  and  particularly  on  the  ground 
that  they  had  been  made,  and  attempted 
to  be  enforced  for  the  purpose  of  enabling 
the  directors  to  execute  a  part  only  of  the 
works  authorized  by  the  said  acts,  and 
after  the  company  and  the  directors  had 
abandoned  and  lost  the  power  of  executing 
the  whole  of  such  works,  and  it  struck  out 
the  declaration  filed  in  the  Exchequer  of 
Pleas,  and  the  result  of  the  action  brought 
against  the  pl^ntiff  by  the  directors.  It 
also  stated  that  the  only  works  done  were 
executed  under  the  9  &  10  Vict.  c.  cccxxiii., 
the  Shropshire  Union  Railways  and  Canal 
(Shrewsbury  and  Stafford  Railway)  Act, 

(1)  JntCf  p.  356. 


1846,  and  consisted  of  a  railway  from 
Shrewsbury  to  Stafford,  of  the  length  of 
twenty-nine  miles  or  thereabouts  ;  that  no 
portion  of  the  works  under  the  9  &  10  Vict, 
c.  cccxxiv.  and  9  &  10  Vict.  c.  cccxxii.,  or 
of  the  Stone  and  Shallowford  branches, 
under  the  powers  and  provisions  of  the 
Shropshire  Union  Railways  and  Canal 
(Shrewsbury  and  Stafford  Railway)  Act, 
1846,  had  been  commenced,  and  Uiat  the 
powers  given  by  the  several  acts  for  the 
purchase  of  land  by  compulsion  had  ex- 
pired by  effluxion  of  time,  without  ever 
having  been  exercised,  so  as  to  enable  the 
several  companies  to  execute  the  works, 
or  any  of  them,  or  any  part  or  parts  thereof^ 
and  that  the  company  had  not  purchased 
or  entered  into  any  contracts  for  the  pur- 
chase of  any  lands  situate  on  the  intended 
lines  or  line  of  such  last-mentioned  rail- 
ways and  works,  or  any  part  thereof. 

That  on  the  27th  of  September  1849, 
the  directors,  at  a  meeting  then  held,  ex- 
pressly stated  to  the  proprietors  that  they 
no  longer  intended  to  complete  the  entire 
undertaking  authorized  by  the  said  several 
acts,  though  any  such  intention  had  been 
disclaimed  by  the  directors  up  to  the  date 
of  the  report.  The  plaintiff  then  struck 
out  all  reference  to  the  negotiation  with 
the  London  and  North- Western  Railway 
Company. 

The  bill  then  stated  that  the  company, 
or  the  directors,  had  actually  received  up- 
wards of  900,000/.  by  means  of  such  calls 
on  the  holders  of  such  new  20/.  shares, 
and  that  they  had  a  balance  in  hand  of 
upwards  of  5,000/. 

That  the  directors  were  applying,  and 
threatened,  and  intended  to  continue  to 
apply  the  monies  in  their  hands  belonging 
to  the  said  company,  and  such  monies 
as  might  come  to  their  hands  by  means  of 
calls  upon  the  holders  of  new  20/.  shares, 
for  the  purpose  and  with  a  view  to  the 
completion  only  of  the  railway  from 
Shrewsbury  to  Stafford,  and  not  with  a 
view  to  the  completion  of  the  entire  under- 
taking of  the  Shropshire  Union  Railways 
and  Canal  Company,  and  that  they  in- 
tended to  make  and  enforce  the  payment 
of  further  calls,  and  to  apply  the  monies 
arising  therefrom  for  the  purpose  of  com- 
pleting  the  construction  of  the  line  from 
Shrewsbury  to  Stafford  only. 
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That  the  directors  had  commenced  ac- 
tions against  the  plaintiff  and  others  to 
enforce  the  pa3rment  of  calls,  or  to  declare 
such  shares  forfeited  for  the  non-payment 
of  such  calls. 

It  also  charged  that  Hezekia  Hargood, 
John  Cooper,  and  Edward  Guy  Deane, 
were  respectively  holders  of  new  20/. 
shares  in  the  said  company,  in  respect  of 
which  all  calls  had  heen  fully  paid  up,  hut 
that  save  as  aforesaid  the  plaintiff  was  not 
acquainted  with,  and  had  no  means  of 
ascertaining  the  names  of  the  proprietors 
of  new  20I.  shares,  who  had  paid  up  all 
calls  on  shares  held  hy  them,  hut  that  they 
were  sufficiently  represented  by  the  de- 
fendants Hezekia  Hargood,  John  Cooper, 
and  Edward  Guy  Deane. 

Mr.  Roundell  Palmer  and  Mr.  Westoby, 
in  support  of  the  motion. — A  portion  of 
the  line  has  been  opened  for  traffic ;  but 
the  defendants  say  it  is  expedient  to 
make  sidings  at  an  expense  of  not  less 
than  20,000/.  The  engineer  has  made  no 
affidavit  as  to  the  estimated  expense  of 
such  works.  With  respect  to  existing 
engagements,  the  company  are  not  to  be 
restrained  from  paying  them ;  that  was 
decided  at  the  previous  hearing.  The  rail- 
way between  Shrewsbury  and  Stafford  has 
not  paid  the  expenses  of  working  it.  The 
London  and  North- Western  Railway  Com- 
pany have  no  power  to  take  any  part  of 
this  line  :  the  transaction  would  be  illegal. 
The  proposed  works  involve  calls  on  share- 
holders to  the  amount  of  20,000/.  and 
upwards.  These  works  ought  to  be  done 
out  of  revenue,  and  not  out  of  capital. 
The  injunction  which  the  plaintiff  asks  for, 
ought,  therefore,  to  be  granted. 

Mr.  Turner  and  Mr.  Willcock,  for  the 
directors.  —  This  case  is  distinguishable 
from  Cohen  y.  Wilkinson  {2),  The  company 
have  three  undertakings  to  carry  out,  and 
in  doing  this  they  were  to  convert  the 
Chester  and  Ellesmere  Canal  into  the  rail- 
way. The  company  under  each  act  were 
to  raise  a  separate  sum  of  money  as  a 
general  capital,  or  part  of  the  general 
capital.     The  funds,  therefore,  of  one  un- 

(2)  1  Hall  &  Twells,  554 ;  8.  c.  1  Mac.  &  Gor. 
481 ;  18  Law  J.  Rep,  (m.s.)  Chanc.  378,  411. 


dertaking  may  be  employed,  independent- 
ly of  the  separate  undertakings,  towards 
the  expenses  of  the  combined  undertakings. 
The  proprietors  of  the  Chester  and  Elles- 
mere Canal  Navigation,  and  of  other  com- 
panies, have  become  subscribers,  and  the 
9  &  10  Vict.  c.  ccc,  directing  the  line  from 
Shrewsbury  to  Stafford  to  be  made,  ex- 
pressly mentioned  other  purposes  con- 
nected therewith.  Assuming,  therefore, 
that  the  whole  of  the  lines  and  the  capitals 
are  combined,  the  question  is,  whether 
they  can  apply  the  ^inds  to  complete  one 
part  of  the  line  before  they  have  obtain- 
ed authority  to  abandon  any  other,  for 
without  authority  there  is  no  intention 
of  abandoning  any  portion  of  the  under- 
takings. Has,  Uien,  the  plaintiff  any 
equity  to  ask  the  Court  to  restrain  the 
payment  of  the  call  which  has  been  made? 
It  is  not  alleged  by  the  bill  that  there 
are  no  antecedent  liabilities  to  be  an- 
swered by  that  call,  or  that  it  may  not  be 
required  for  the  purpose  of  those  antece- 
dent liabilities.  If  the  frmds  are  to  form 
one  common  capital  for  the  performance  of 
the  works,  no  reason  exists  why  a  portion 
of  that  general  capital  should  not  be 
applied  to  any  part  of  the  general  works, 
with  a  view  to  complete  the  whole.  The 
biU  also  does  not  allege  that  there  are  not 
any  *'  other  purposes  connected  therewith," 
to  which  thiis  money  may  be  applied. 

The  railway  from  Shrewsbury  to  Staf- 
ford, with  branches,  was  a  substantive 
undertaking,  distinct  in  itself.  What,  there- 
fore, applied  to  Cohen  v.  JVilkinson  does 
not  apply  here.  The  making  this  line 
from  Shrewsbury  to  Stafford  is  not  destroy- 
ing the  thing  to  be  constructed,  neither 
is  it  any  abandonment  of  a  part  of  the 
thing  to  be  done ;  it  is  only  completing  one 
of  three  several  things,  leaving  the  com- 
pany under  the  obligation  to  complete  the 
other  two,  unless  parliament  should  autho- 
rize their  abandonment.  The  not  pro- 
ceeding to  make  the  other  two  lines  does 
not  absolve  the  company  from  the  duty  of 
making  them. 

The  plaintiff,  a  subscriber  to  the  whole, 
complains  that  the  company  were  making 
one  railway  with  money  not  subscribed 
for  that  purpose;  but  the  money  to  be 
raised  for  this  line  has  not  been  exceeded, 
and  no  shareholder  can  insist  upon  having 
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his  subscription  distributed  equally  through 
the  whole  undertaking.  The  capital  to  be 
raised  under  the  9  &  10  Vict.  c.  cccxxiv. 
and  9  &  10  Vict.  c.  cccxxii.,  was  declared 
to  be  general  capital  for  the  purposes  of 
the  Shropshire  Union  Railways  and  Canal 
Company,  and  a  part  of  it  was  to  be  ap- 
plied to  pay  off  the  old  debts  of  the  Chester 
and  Ellesmere  Canal.  Under  these  cir- 
cumstances the  Court  will  not  interfere  to 
prevent  the  company  from  raising  money 
to  complete  that  part  of  the  line  which  has 
been  niade  so  as  to  render  it  profitable  to 
the  shareholders. 

Mr.  Speed  appeared  for  the  Shropshire 
Union  Railways  and  Canal  Company. 

The  Master  of  the  Rolls. — ^Two  dif- 
ficulties are  suggested — one  that  the  share- 
holders are  partners,  and  the  other  that 
they  have,  as  a  company  contracting  im- 
portant obligations  to  parliament  and  to  the 
public,  been  invested  with  very  great  and 
extraordinary  powers.  In  one  respect  they 
are  to  be  considered  as  partners,  and  subject 
to  all  the  obligations  as  partners,  but  con- 
temporaneous with  that  they  are  under 
obligations  of  a  most  important  character 
to  the  public,  and  all  the  Courts  are  boimd 
to  see  that  they  do  not  exercise  their  power 
otherwise  than  for  the  benefit  of  the  public, 
and  for  the  purpose  of  answering  their 
obligations. 

In  this  particular  case  the  railway  com- 
pany are  unable  to  perform  the  undertaking 
which  was  entered  into  with  parliament: 
the  consequence,  therefore,  is,  that  they 
cease  to  have  all  those  powers  which  par- 
liament conferred  upon  them  with  a  view 
to  the  complete  performance  of  the  under- 
taking. As  the  question  has  not  been 
strictly  decided,  I  do  not  know  that  I  have 
sufiicient  authority  to  relax  the  rule  in  any 
case ;  but  what  I  have  done  in  this,  and  in 
Cohen  v.  Wilkinson^  shews  clearly  that  I 
incline  to  think  that  I  have  the  power. 
There  is  no  difiiculty  in  a  case  where  the 
work  has  not  been  begun,  or  has  not  been, 
in  any  part  of  it,  converted  to  the  public 
use.  The  difficulty  arises  in  cases  like  the 
present,  where  the  works  have  been  gone 
on  with  and  constructed  to  a  certain  extent, 
«o  as  to  be  capable  in  part,  however  im- 


perfectly, of  answering  the  purpose  which 
parliament  had  in  view  when  it  sanctioned 
the  undertaking ;  it  then  becomes  material 
to  ascertain  whether  the  company  may 
proceed  with  a  view  to  render  that  part 
more  likely  to  answer  the  purpose  which 
parliament  had  in  view  when  it  authorised 
the  whole  of  the  undertaking ;  and  at  the 
same  time  to  make  it  profitable  to  the 
shareholders  of  the  company.  I  do  not 
wish  to  leave  that  out  of  my  consideradon; 
the  question  is,  whether  in  such  a  case  the 
Court,  seeing  that  the  purpose  of  par- 
liament may  be  better  and  more  effectually, 
to  a  greater  extent,  accomplished  than  by 
leaving  it  just  as  it  is, — ^whether  the  Court 
may  not,  seeing  that  the  thing  is  not 
strictly  legal,  nevertheless  abstain  fcam. 
interposing  its  authority  to  prevent  that 
being  done,  which  would  forwsmi  the  object 
of  parliament,  and,  at  the  same  time,  give 
a  profit  to  the  shareholders  to  some  extent. 
The  inclination  of  my  opinion  is,  when 
such  a  case  arises,  that  it  may  be  done ;  at 
least,  I  am  so  far  of  this  opinion  that  if  I 
were  now  satisfied  that  I  was  by  this  course 
forwarding  the  object  of  parliament,  though 
not  completely  to  the  extent  originally 
intended,  but  to  some  extent,  and,  at  thje 
same  time,  doing  what  would  be  beneficiai 
to  the  shareholders,  I  should  not  have 
interfered ;  but  upon  reading  the  affidavits^ 
I  am  not  at  all  satisfied  that  by  allowing 
this  large  expenditure  to  be  made  under 
circumstances  in  which  it  appears  to  me 
not  legal  for  the  parties  to  incur  the  ex- 
pense, I  should  promote  the  object  whidi 
parliament  had  in  view  when  it  granted  the 
powers  to  the  company,  or  that  it  would 
tend  to  the  profit  even  of  the  parties  them* 
selves.  The  consequence  is,  that  I  must 
not  abstain  from  exercising  that  which  has 
now  become  the  proper  and  necessary  rule 
of  the  Court.  I  can  make  no  exception  in 
this  case ;  there  has  been  a  mistake  made 
in  stating  the  case,  as  if  I  could  allow  this 
to  be  done  against  the  law.  It  is  but  in  a 
very  indirect  sense  that  I  can  be  said  to  do 
so.  It  comes  but  to  this :  that  seeing  that 
the  thing  which  is  sought  to  be  done  is  not 
in  accordance  with  the  law,  but  seeing, 
nevertheless,  that  there  are  circumstances 
which  shew  that  it  would  be  beneficial  to 
the  purpose  which  parliament  had  intended, 
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and  also  beneficial  to  the  parties  to  do  so, 
I  may  abstain  from  exercising  the  peculiar 
jurisdiction  of  this  Court  in  such  a  case ; 
it  does  not  make  it  a  bit  the  more  legal ; 
it  is  only  that  I  withhold  my  hand,  and  do 
not  grant  an  injunction ;  it  is  no  more, 
because  no  abstaining  from  giving  an 
injunction  of  this  Court  can  make  that 
legal  which  is  in  itself  not  legal ;  it  is  not 
in  the  nature  of  things  that  it  should  be 
so,  nor  can  I  exonerate  the  parties  from 
the  consequences,  of  whatever  sort  they 
may  be,  either  at  law  or  in  equity.  I  can- 
not exonerate  them  from  any  liability  to 
which  they  may  be  exposed  in  this  re- 
spect. 

Looking  at  these  affidavits,  it  comes  to 
this,  that  the  most  that  can  be  said  is,  that 
they  believe  that  this  line  of  railway,  which 
has  been  carried  to  this  extent,  would  be 
rendered  more  profitable  if  this  were  done. 
One  says  that  it  is  not  completed  to  the 
extent  that  is  necessary,  and  the  other  says 
that  it  is.  That  is  not  a  foundation  on 
which  I  can  proceed.  I  think  that  I  have 
a  right  to  exercise  a  discretion  in  a  cause 
in  which  it  clearly  appears  to  me,  as  it  might 
have  done  in  this  case,  that  they  might 
have  made  the  railway  ready  to  carry  traffic 
upon  it,  but  that  they  would  not  get  the 
traffic  without  more  station  accommodation. 
I  can  conceive  cases  of  that  sort,  brought 
forward  with  such  strong  circumstances 
that  I  should  think  it  very  fair  and  reason- 
able to  allow  that  work  to  be  done.  I  shall, 
therefore,  grant  the  injunction  in  the  terms 
of  the  notice  of  motion,  but  not  so  as 
to  prevent  the  payment  of  any  debts  or 
liabilities  contracted  before  the  date  of  the 
notice  of  motion,  or  of  the  current  expenses 
of  maintaining  and  working  the  line ;  and 
if  the  company  have  innocently  entered 
into  any  contracts  after  the  date  of  the 
notice  of  motion,  and  before  they  were 
aware  of  their  situation,  they  must  be  at 
liberty  to  apply,  as  the  question  whether 
they  have  incurred  any  liability  must  be 
a  circumstance  depending  on  the-  terms  of 
each  particular  contract. 

See  DOW  13  &  14  Vict.  c.  83,  passed  to  facilitate 
the  abaodonment  of  railways. 


M.R. 

1849. 
Dec.  3.     ]-     In  re  Williams. 

1850. 
May  23. 

Solicitor  and  Client — Undertaking — Re^ 
aponsibility  of  Solicitor. 

A  petition  was  presented  bff  a  husband  and 
wife,  which  related  to  her  separate  property ; 
an  objection  was  taken  to  its  being  heard  on 
the  ground  that  there  was  no  security  for 
costs:  the  solicitor  of  the  petitioners  instructed 
counsel  to  undertake  to  amend  the  petition, 
tf  required  by  the  Court,  by  making  it  the 
petition  of  the  wife  by  her  next  friend.  The 
petition  was  accordingly  heard,  and  an  order 
made,  but  the  petitioners  were  ordered  to 
pay  the  costs.  The  petitioners  and  the 
solicitor  afterwards  declined  to  amend  the 
petition,  though  ordered  by  the  Court  so  to 
do  ;  and  upon  an  application  that  they  might 
do  so  in  four  days,  or  that  the  solicitor  might 
perform  his  undertaking, — Held,  that  the 
undertaking  of  the  solicitor  could  only  be 
considered  as  the  undertaking  of  the  client, 
and  that  no  order  could  be  made  against  the 
solicitor  personally,  but  he  was  refused  his 
costs. 

This  was  a  motion  that  Mr.  and  Mrs. 
Nicholson  might,  in  four  days,  amend  a 
petition  which  they  had  presented  to  the 
Court,  by  making  it  the  petition  of  the 
wife,  by  her  next  friend,  or  in  default 
thereof  that  their  solicitor  might  be  ordered 
to  perform  his  undertaking,  or  pay  various 
costs  claimed  by  the  notice  of  motion. 

A  petition  had  been  presented  by  Mr.  and 
Mrs.  Nicholson.  It  was  called  on  for  hear- 
ing; but  an  objection  was  taken  by  one  of 
several  respondents  that  the  petition  related 
to  or  affected  the  separate  estate  of  Mrs. 
Nicholson,  and  that  it  ought  to  have  been 
presented  by  her  through  her  next  friend, 
and  not  by  her  husband  and  herself  jointly. 
It  was  objected,  on  behalf  of  the  petitioners, 
that  the  point  could  not  be  determined 
without  hearing  the  petition ;  and  the  coun- 
sel for  the  petitioners,  being  instructed  by 
their  solicitor,  then  present,  undertook  to 
amend  the  petition  if  required  by  the  Court, 
and  the  Registrar  made  a  note  to  the  effect, 
hat    the  counsel  for  the  petitioners  un- 
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dertook  to  amend  the  petition,  if  required 
by  the  Court,  by  making  it  the  petition  of 
the  wife  by  her  next  friend ;  and  in  conse- 
quence of  this  undertaking  the  objection 
was  not  further  pressed.  The  petition  was 
heard,  and  an  order  was  made  for  the 
delivery  up  to  the  petitioners  of  certain 
bills  of  costs,  and  of  certain  deeds,  papers 
and  writings,  and  the  costs  of  some  of  the 
respondents  were  ordered  to  be  taxed  and 
paid  to  them  by  the  petitioner  William 
Nicholson.  At  the  time  when  the  order 
was  made,  nothing  was  s^d  about  the 
undertaking  to  amend  the  petition  if  re- 
quired, and  no  order  was  made  in  pursu- 
ance thereof;  but  on  the  attendance  before 
the  Registrar  to  settle  the  minutes,  the 
petitioners  were  required  to  amend  the 
petition  pursuant  to  the  undertaking.  It 
was  afterwards  mentioned  to  the  Court, 
and  an  order  was  made  that  the  petition 
should  be  amended  by  making  it  the 
petition  of  the  wife  by  her  next  friend; 
and  further  it  was  ordered,  that  the  delivery 
over  of  the  accounts  in  the  order  mentioned 
by  Mr.  Weir  should  be  made  conditional 
on  his  costs  being  first  paid.  Various 
applications  were  made  to  the  solicitor  for 
the  petitioners  to  amend  the  petition  ac- 
cordingly, but  he  had  declined  to  do  so; 
upon  which  this  notice  of  motion  was 
given. 

Mr.  Roundell  Palmer,  in  support  of  the 
motion. 

Mr,  Beavan,  for  the  solicitor  of  the 
petitioners. — The  undertaking  was  given 
for  the  petitioners;  the  solicitor  did  not 
give  it  for  himself  or  his  firm.  It  was 
asked  that  the  solicitor  should  amend,  or 
pay  the  costs  of  the  petition:  this  was 
contrary  to  the  rules  of  the  court.  If  a 
solicitor  or  attorney  gave  an  imdertaking, 
the  Courts  would  enforce  it ;  but  in  these 
cases  the  undertaking  given  was  for  the 
benefit  of  the  client.  If,  for  instance,  a 
solicitor  undertook  to  appear,  and  did  not, 
the  Court  would  compel  him.  All  under- 
takings to  speed,  before  the  practice  was 
altered,  were  given  for  the  client,  and  it 
was  the  same  with  respect  to  injunctions. 
In  all  decrees,  it  was  for  the  client;  the 
undertaking  was  the  undertaking  of  the 
client,  and  could  not  be  treated  as  the 
undertaking  of  the  solicitor.    If  the  Court 


did  make  an  order,  it  ought  to  be  drawn 
up ;  and  if  the  undertaking  of  the  solicitor 
was  his,  he  must  obey  it,  but  if  it  was 
the  clients'  undertaking,  they  must  answer 
it.  In  this  case  the  petitioners'  solicitor 
incurred  no  liability ;  the  Court  has  not 
decided  that  there  was  a  misjoinder  of  the 
parties  presenting  the  petition,  and  time 
must  be  allowed  for  them  to  determine  the 
course  they  will  pursue. 

Mr.  Roundell  Palmer. — ^The  preliminary 
objection  was,  that  there  was  no  security 
for  costs ;  the  solicitor  then  instructed 
counsel  to  undertake  to  amend  the  petition. 
Could  the  Court  then  interpret  the  under- 
taking of  its  officer  as  the  undertaking  of 
the  clients  ?  It  was  the  responsibility  of 
the  solicitor  that  was  pledged ;  an  under- 
taking of  the  clients,  guaranteed  and  backed 
by  the  sanction  and  authority  of  an  officer 
of  the  court,  that  if  no  other  person  could 
be  found  to  take  upon  himself  the  respon- 
sibility of  next  friend,  he  himself  would 
take  that  responsibility ;  and  if  he  had  no 
authority  from  his  clients,  then  it  was  a 
trick  and  fraud  upon  the  Court.  The 
solicitor  had  a  general  authority  from  his 
clients  to  act  for  them  ;  he  had  died  a  bill 
for  the  same  parties  by  a  next  friend  in 
another  branch  of  this  court.  This  was 
not  merely  an  undertaking  on  a  general 
authority  only ;  it  was  also  the  undertaking 
of  the  solicitor  on  his  own  authority.  In 
Cook  V.  Broomhead  (1)  a  solicitor  was 
ordered  to  pay  all  the  costs  of  his  refusing 
to  appear  for  the  defendant  at  the  hearing 
pursuant  to  his  undertaking,  and  also  the 
costs  of  the  application — Evans  v.  Dun* 
combe  (2). 

The  Master  of  the  Rolls. — The  only 
question  which  is  to  be  decided  on  this  occa- 
sion is,  whether  the  undertaking  which  the 
solicitor  of  the  petitioners  instructed  their 
counsel  to  make,  is  to  be  considered  as  the 
personal  undertaking  of  the  solicitor,  for 
which  he  is  personally  answerable.  There 
can  be  no  doubt  but  that  the  petition  was 
heard  on  the  faith  of  the  imdertaking  which 
he  caused  to  be  given,  and  that  the  failure 
of  the  undertaking  gives  just  cause  for 
great  disappointment;  but  I  have  not  been 

(1)  16  Ves.  133. 

(2)  1  Cr.  &  J.  372 ;  8.  c  1  Tyrw.  283;  9  Law  J. 
Rep.  Exch.  82. 
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able  to  find  any  authority  in  which  it  has 
been  held  that  a  solicitor  has  been  required 
to  answer  personally  for  all  the  conse- 
quences proceeding  from  the  failure  of  such 
an  undertaking  as  this,  given  under  such 
drcumstances :  and  having  regard  to  the 
mode  in  which,  and  the  circumstances 
under  which  it  was  given,  I  have  come 
to  the  conclusion,  that  it  can  only  be  con- 
sidered as  the  undertaking  of  the  clients  ; 
and,  consequently,  that  no  order  is  to  be 
made  on  such  part  of  the  motion  as  relates 
to  the  solicitor  personally.  I  do  not  think 
that  the  solicitor  is  entitled  to  the  costs  of 
this  motion. 

[See   Wigg  v.  Book,   6  Mod.  86,  and 
Flogd  V.  Nangle,  3  Atk.  568.] 
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May 

Practice^Claim  under  the  6th  Order  of 
April  1850 — Signature  of  Counsel. 

Upon  motion  for  leave  to  JUe  a  claim  to 
take  certain  partnership  accounts  alleged  to 
have  been  irregularly  kept,  and  for  an  in* 
junction^ — Held,  that  the  Orders  were  not 
intended  to  apply  to  a  special  case  of  this 
nature. 

Held  also,  that  such  claims  did  not  require 
the  signature  of  counsel. 

This  was  an  application  for  leave  to  file 
a  claim  under  the  6th  Order  of  the  22nd 
of  April  1850.  The  plaintiff  was  part 
owner  with  the  defendants  of  certain  ships, 
and  alleged  that  the  defendants  had  been 
guilty  of  irregularity  in  the  accounts.  The 
object  of  the  claim  was,  that  the  accounts 
might  be  taken,  and  that  the  defendants 
might  be  restrained  from  sending  any  of  the 
vessels  belonging  to  the  partnership  upon 
any  new  voyage,  without  first  giving  the 
plaintiff  security  for  the  value  of  the  shares 
held  by  him. 

Mr,  Foster  appeared  in  support  of  the 
iqpplication. 

The  Vice  Chancellor. — I  have  con- 
sulted with  the  Master  of  the  Rolls  upon 
this  point  arising  out  of  this  new  species  of 
business,  and  my  opinion  is,  that  this  is 


not  a  case  in  which  leave  ought  to  be  given 
to  file  a  claim.  The  circumstances  are 
very  special,  and  they  do  not  appear  to 
me  to  be  provided  for  by  anything  which 
can  be  found  in  the  Orders  relative  to  a 
general  case.  The  plaintiff  must,  there- 
fore, pursue  his  right,  if  he  have  any,  by 
filing  a  biU  in  the  usual  manner. 

With  reference  to  this  subject,  it  has  been 
suggested  to  me,  that  it  is  not  necessary  that 
claims  under  the  New  Orders  should  be 
signed  by  counsel.  I  have  also  consulted 
Lord  Langdale  upon  this  question,  and  we 
are  both  of  opinion  that  the  signature  of 
counsel  is  not  requisite.  I  have  spoken 
upon  the  same  subject  to  the  Vice  Chancel- 
lor Knight  Bruce,  who  has  expressed  his 
opinion  that  all  claims  under  the  6th  Order 
ought  to  be  signed  by  counsel.  My  own 
opinion,  however,  is  Afferent,  and  I  think 
that  the  Court  must  itself  judge  as  to  the 
expediency  of  the  claim. 


V 

June 


.C.     > 
le  5.  } 


HODGKINSON  V,  GILBERT. 


Administration  Suit — Costs — L  iabilities 
of  Trustees, 

Trustees  who  file  a  bill  for  the  adminis^ 
tration  of  a  testator's  estate  are  entitled  to 
their  costs,  however  small  the  estate  mag  be, 
and  however  small  the  risk  in  administering 
the  estate. 

In  this  suit,  which  was  filed  before  the 
Orders  of  April  1850,  a  testator  named 
GKlbert  appointed  the  plaintiffs,  who  were 
solicitors,  trustees  of  his  will,  by  which 
his  property  was  given  for  the  benefit  of 
his  eleven  children.  The  plaintiffs  proved 
the  will,  and  instituted  this  suit  for  the 
administration  of  the  estate,  which  was 
reported  by  the  Master  to  consist  of  23/. 
personal  estate  and  15/.  per  annum  pro- 
duced from  the  real  estate,  which  was  en- 
cumbered to  the  amount  of  300/.  The 
Master  also  reported  that  the  debts  and 
funeral  and  testamentary  expenses  amount- 
ed to  30/.  The  case  now  came  on  for 
confirmation  of  the  Master*s  report. 

Mr,  Lloyd  appeared  for  the  plaintiffs, 
and  asked  that  their  costs  might  be  paid 
out  of  the  estate  in  the  usual  manner. 
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Mr.  Bethell  and  Mr.  Barber ^  for  the  defen- 
dants, contended  that  this  was  a  suit  which 
ought  never  to  have  heen  instituted.  The 
amount  of  property  was  extremely  small, 
and  there  was  no  difficulty  whatever  in  the 
management  of  it ;  the  dehts  were  very 
few,  and  it  was  the  duty  of  the  trustees 
to  have  taken  upon  themselves  what  little 
risk  there  might  have  been  attending  the 
administration  of  it,  and  not  to  have  insti- 
tuted a  suit,  the  costs  of  which  would 
inevitably  amount  to  the  value  of  the 
property. 

Mr,  Lhyd^  in  reply,  said  the  accusation 
made  against  the  plaintiffs  ought  to  have 
been  against  the  forms  and  machinery  of 
the  Court  of  Chancery.  It  had  been  de- 
cided, by  the  Lord  Chancellor,  in  Knatch^ 
bull  V.  Feamhead  (1),  that  executors  and 
trustees  were  boimd  at  their  own  peril 
to  see  that  all  the  debts  of  an  estate  were 
paid  ;  and  unless  they  availed  themselves 
of  the  Court  of  Chancery  in  passing  their 
accounts,  they  would  be  liable  at  any 
future  time  for  unpaid  debts,  of  which  they 
might  have  been  wholly  ignorant.  How- 
ever small,  therefore,  the  estate  might  be, 
they  were  not  justified  in  distributing  the 
assets  without  having  the  security  of  the 
forms  allowed  by  the  Court.  It  was  ex- 
pressly to  obviate  this  difficulty  and  to  save 
small  estates  being  eaten  up  with  costs, 
that  the  New  Orders  had  been  made,  which 
renderf.d  such  applications  to  the  Court 
far  less  expensive. 

Mr.  Bethell,  in  reply,  contended  that 
the  case  cited  could  not  be  considered  as 
an  authority  for  enabling  trustees  to  incur 
the  expense  of  coming  to  the  Court  of 
Chancery  in  cases  where  the  property  was 
so  small  and  the  risk  so  trifling. 

The  Vice  Chancellor. — This  case  can 
only  be  determined  by  the  general  rule  to 
be  acted  upon  in  such  matters.  I  do  not 
understand  that  anything  has  been  done 
by  the  plaintiffs  which  is  not  in  accordance 
with  the  course  of  duty  pointed  out  by  the 
rules  of  law.  It  is  true  that  cases  of  great 
hardship  may  arise ;  but  unless  I  can  find 
that  the  plaintiffs  have  infringed  any  of  the 
rules  of  the  court  I  cannot  interfere  to 
prevent  them  from  having  their  costs.     It 

(1)  3  Myl.  &  Cr.  122. 
^EW  Sbjues,  XIX.— Cqahc. 


is  alleged  by  the  bill  that  difficulties  have 
arisen  with  regard  to  the  administration  of 
the  estate ;  I  cannot  tell  what  those  difficul- 
ties may  be,  but  I  do  not  think  sufficient 
has  been  stated  to  justify  the  Court  in 
directing  the  costs  to  be  paid  otherwise 
than  in  the  usual  manner. 


M.R. 

1849. 
Nov.  14,  16,  19,  20,  !  blenkinsopp  r. 
21,  22,  23,  and  24.  i   blenkinsopp. 

1850. 
Feb.  9. 

Voluntary  Deed  —  Fraud — Creditors — 
Suit  to  enforce  Proceedings  before  Privy 
Council — Jurisdiction — Statutes. 

Pending  proceedings  before  the  Judicial 
Committee  of  the  Privy  Council,  upon  an 
appeal  from  the  ecclesiastical  courts  in  a 
suit  by  H.  B,  against  her  husband  G.  T.  L. 
B,for  a  divarcefor  cruelty  and  adultery,  the 
defendant  G,  T.  L.  B.  executed  a  deed  am* 
veying  all  his  real  and  personal  estates  and 
effects  to  trustees,  upon  trust  for  the  benefit 
of  creditors,  and  for  other  purposes :  various 
monitions  were  made  against  G.  T.  L,  B.for 
the  payment  of  costs,  and  for  the  payment  of 
the  alimony  of  his  wife,  but  none  of  them  were 
obeyed.  During  the  progress  of  the  proceed- 
ings  various  acts  of  parliament  were  passed, 
and  those  in  force  at  the  commencement  were 
either  repealed  or  extensively  varied  at  the 
termination  of  the  proceedings  before  the 
Judicial  Committee  of  the  Privy  Council; 
that  Court  issued  a  sequestration  under  the 
statutes  'then  in  force.  Upon  the  sequeS" 
trators  going  down  they  were  informed  that 
the  property  was  no  longer  vested  in  the 
defendant,  but  in  F.  and  T.  as  trustees,  and 
that  they  refused  to  give  possession  to  the 
sequestrators.  A  return  to  that  effect  was 
made  to  the  Judicial  Committee  of  the  Privy 
Council;  another  sequestration  was  issued, 
but  no  attempt  was  made  to  enforce  it. 
Upon  a  bill  by  the  plaintiff  in  this  court 
asking  that  the  deed  might  be  declared  frau-' 
dulent  and  void,  and  to  have  full  benefit  of 
all  the  proceedings  before  the  Judicial  Com- 
mittee of  the  Privy  Councilt  and  if  it  was 
not  void  asking  that  the  beneficial  interest  of 
G.T.L.  B.  might  be  made  liable  to  the  several 
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iums  of  money  due  for  costs  and  alimony, — 
Held,  that  under  the  last  statute  the  Surro-- 
gates  had  authority  to  issue  a  sequestration 
to  compel  obedience  to  all  the  orders  of  the 
Judicial  Committee  of  the  Privy  Council; 
that  undtr  the  writs  of  sequestration  issued 
the  Commissioners  were  authorized  to  take 
possession  of  the  real  and  personal  estates 
of  G.  T.  L.  B.;  that  powers  given  to  the 
Judicial  Committee  of  the  Privy  Council  to 
direct  issues,  8^c.  make  inquiries,  8^c,  do  not 
extend  to  cases  like  the  present ;  and  though 
the  deed  was  executed  before  any  right 
declared,  yet  as  it  was  to  defeat  a  right 
which  the  plaintiff  was  entitled  to  establish, 
it  was  considered  as  executed  to  defraud 
the  plaintiff,  and  ought  not  to  prevail,  and 
that  the  deed  was  fraudulent  and  void, 
except  as  to  creditors  bona  fide,  whose  debts 
were  provided  for ;  and  that  the  plaintiff  was 
entitled  to  payment  of  the  sums  of  money 
directed  by  the  proceedings  in  the  Judicial 
Committee  of  the  Privy  Council,  with  costs, 
hut  that  she  was  entitled  to  no  relief  against 
the  creditors,  against  whom  the  bill  was  dis^ 
missed,  with  costs,  to  be  paid  by  the  plaintiff 
and  recovered  over  against  th^  defendant 
G.  T.  L.  B. 

Held,  also,  that  letters  of  the  defendant 
written  to  his  solicitors  before  the  deed  was 
executed  were  admissible  in  evidence ;  but, 
quaere,  whether  letters  written  after  the  deed 
can  be  received  as  evidence  of  fraud  in  the 
execution. 

This  bill  was  filed  by  Harriot  Leaton 
Blenkinsopp,  by  her  next  friend,  against 
George  Thomas  Leaton  Blenkinsopp,  her 
husband,  and  against  Thomas  William 
Fen  wick  and  William  Trotter,  and  divers 
other  persons,  who  were  specialty  and 
simple  contract  creditors  of  her  husband, 
and  against  William  Blenkinsopp  Leaton, 
Richard  George  Leaton  Blenkinsopp,  Ed- 
win Clennell  Leaton  Blenkinsopp,  and 
Anthony  Leaton  Blenkinsopp,  when  he 
shall  come  within  the  jurisdiction  of  this 
court. 

In  March  1841,  the  plaintiff,  Harriot 
Blenkinsopp,  instituted  a  suit  in  the  Con- 
sistorial  Court  of  Durham,  against  her 
husband,  the  defendant  George  Thomas 
Leaton  Blenkinsopp,  for  a  divorce  by 
reason  of  cruelty  and  adultery ;  the  libel 
was  objected  to,  but  it  was  admitted ;  upon 


which  the  defendant  appealed  to  the  Chan- 
cery Court  of  York. 

On  the  29th  of  November  1841  that 
Court  confirmed  the  sentence  of  the  Con- 
sistorial  Court  of  Durham,  and  retained 
the  principal  cause,  and  admitted  the  libel, 
but  ordered  the  same  to  be  reformed  in  two 
of  its  articles,  which  was  done. 

From  this  decree  the  defendant  appealed 
to  the  Judicial  Committee  of  the  Privy 
Council,  and  it  was  heard  on  the  13th  of 
July  1842,  when  the  Committee  agreed  to 
report  to  Her  Majesty  that  the  principal 
cause  should  be  brought  into  that  court,  and 
that  the  libel  should  be  further  reformed, 
and  that  the  defendant  should  be  condemned 
in  the  costs  incurred  in  the  court  below. 

On  the  11th  of  August  1842  the  report 
was  confirmed  by  Her  Majesty  in  Council, 
and  the  appeal  proceeded. 

The  bill  of  costs  payable  by  Mr.  Blen- 
kinsopp, was  brought  in  and  taxed  by  one 
of  the  Surrogates  at  270Z.  13«.  7d.,  and  on 
the  22nd  of  April  1843  he  was  ordered  to 
pay  them. 

On  the  same  22nd  of  April  1843  a  sum 
of  160L  per  annum  was  allotted  to  the 
plaintiff  for  alimony  during  the  dependence 
of  the  suit,  to  commence  from  the  term  of 
the  citation  in  the  Consistorial  Court  of 
Duriiam. 

On  the  9th  of  May  1843  the  defendant 
was  ordered  to  pay  to  the  plaintiff  320/., 
being  the  amount  of  two  years  alimony 
from  the  12th  of  March  1841,  the  day  of 
the  return  of  the  citation  in  the  Consistory 
Court  of  Durham,  to  the  12th  of  March 
1843. 

On  the  7th  of  December  1843  Mr.  Blen- 
kinsopp was  pronounced  to  be  contuma- 
cious and  in  contempt. 

On  the  15th  of  December  1843  the  cause 
was  heard  before  the  Judicial  Committee, 
and  they  reported  to  Her  Majesty  that  the 
plaintiff  ought  to  be  divorced  from  her 
husband  by  reason  of  the  adultery  by  him 
committed,  and  he  was  condemned  in  the 
costs  incun'ed  subsequently  to  those  taxed, 
and  he  was  directed  to  pay  to  the  plaintiff 
a  permanent  alimony  of  300/.  per  annum, 
to  commence  from  the  date  of  the  confir- 
mation of  their  report. 

On  the  same  15th  of  December  1848  the 
Judicial  Committee  also  ordered,  that  the 
defendant  should  pay  to  the  plaintiff  120/. 
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the  amount  of  three  quarters  further  ali- 
mony, from  the  12th  of  March  to  the  12th 
of  December  1843,  at  the  rate  of  160/.  per 
annum,  allotted  to  her  during  the  depen- 
dence of  the  suit. 

On  the  3 1st  of  January  1844  Her  Ma- 
jesty confirmed  the  report  made  to  her. 

The  subsequent  costs  were  taxed  by  the 
Surrogate  at  282/.  13^.  9(/.,  and  on  the 
29th  of  April  1844  the  defendant  was 
ordered  to  pay  them. 

On  the  8th  of  November  1844  the  Surro- 
gate ordered  the  defendant  to  pay  to  the 
plaintiff  225/.  the  amount  of  permanent 
alimony,  at  the  rate  of  300/.  per  annum, 
due  from  the  31st  of  January  1844,  the 
date  of  the  confirmation  of  the  report  of 
the  Judicial  Committee  to  the  31st  of  Oc- 
tober 1844. 

In  every  case  where  payment  of  costs  or 
alimony  was  ordered,  a  monition  for  pay- 
ment was  issued  and  served,  but  none  of 
them  were  obeyed. 

On  the  13  th  of  December  1844  Mr. 
Blenkinsopp  was  pronounced  contumacious 
and  in  contempt,  and  a  sequestration  was 
decreed  and  issued  against  his  real  and 
personal  estate,  to  obtain  payment  of  the 
several  sums  of  270/.  13^.  7d.,  320/.,  120/., 
282/.  ISs.  9</.,  and  225/.,  which  he  had 
neglected  to  pay  in  pursuance  of  the  orders. 

The  sequestrators  proceeded  to  Hoppy- 
lands  Park  and  the  other  estates  of  Mr. 
Blenkinsopp,  and  were  informed  that  they 
were  no  longer  his  property,  and  from  what 
they  ascertained  they  certified  that  Mr. 
Blenkinsopp,  by  an  indentiire  dated  the 
2nd  of  September  1842,  had  conveyed  and 
assigned  all  his  real  and  personal  estates 
to  Messrs.  Fenwick  and  Trotter,  their  heirs, 
executors,  administrators  and  assigns,  as 
trustees,  and  that  they  were  in  possession 
and  receipt  of  the  rents,  and,  notwithstand- 
ing that  a  notice  had  been  served  upon 
them,  they  refused  to  let  the  sequestrators 
into  possession,  and  they  made  a  return 
that  Mr.  Blenkinsopp,  at  the  time  of  the 
execution  of  the  writ,  had  no  real  or  per- 
sonal estates,  except  those  included  in  the 
said  indenture. 

The  indenture  of  the  2nd  of  September 
1 842  was  made  between  G.  T.  L.  Blenkin- 
sopp of  the  one  part,  and  T.  W.  Fenwick 
and  W,  Trotter  of  the  other  part,  and 
after  reciting  that  O.  T.  L.  Blenkinsopp 


was  then  entitled  to  considerable  real  and 
personal  estates  in  the  coimties  of  North- 
umberland and  Durham,  and  in  the 
borough  aud  county  of  Newcastle-upon- 
Tyne,  and  reciting  that  the  customary 
tenements  to  which  the  said  G.  T.  L.  Blen- 
kinsopp was  entitled,  consisted  of  mes- 
suages, &c.  held  of  the  several  manors  of 
Hexham  in  the  county  of  Northumberland, 
and  of  Whickham  and  Lanchester  in  the 
county  of  Durham ;  and  reciting  that  the 
fee  simple  and  customary  tenements  there- 
inbefore referred  to,  or  certain  parts  thereof, 
respectively,  were  then  charged  with  the 
payment  of  the  several  sums  of  money 
thereinafter  stated  (that  is  to  say),  the 
tenements  in  the  several  parishes  of  Chalton 
and  Doddington  with  the  payment  of  the 
principal  sum  of  3,000/.,  the  unpaid  residue 
of  the  sum  of  4,000/.  theretofore  charged 
thereon  in  favour  of  Christopher  Smith, 
John  William  Rhodes,  and  William  Smith, 
and  the  interest  thenceforth  to  become  due 
in  respect  of  the  said  principal  sum ;  the 
tenements  in  the  parishes  of  Jarrow  and 
Bolden  with  the  payment  of  the  principal 

sum  of /.,  (which  was  left  blank  in 

the  deed),  and  interest ;  and  a  tenement  in 
the  manor  of  Hexham  called  Woodside, 
otherwise  Hackford,  with  the  pa3rment  of 
the  principal  sum  of  2,700/.  and  interest ; 
and  the  hereditaments  within  the  borough 
of  Newcastle-upon-Tyne  with  the  princi- 
pal sum  of  600/.  and  interest;  and  after 
reciting  that  the  said  G.  T.  L.  Blenkin- 
sopp was  indebted  to  various  persons  on 
bond  and  simple  contract  in  several  sums 
of  money,  amounting    in    the  whole   to 

,  (which  was  left  blank  in  the  deed) 

or  thereabouts ;  and  frirther  reciting  that 
the  said  G.  T.  L.  Blenkinsopp  was  desirous 
to  make,  among  other  things,  a  provision 
for  the  payment  of  the  interest  of  the  said 
debts  on  mortgage  and  bond,  and  also  to 
provide  a  fund  for  the  payment  of  the 
principal  of  the  said  debts  on  bond  and 
simple  contract ;  it  was  witnessed  that  the 
said  G.  T.  L.  Blenkinsopp  did  release  so 
much  and  such  part  of  the  messuages,  &c. 
described  in  the  first,  second,  and  third 
schedules  thereto  as  were  of  freehold  tenure, 
to  hold  the  same,  subject  to  the  various 
incumbrances  to  which  the  same  respec- 
tively were  liable,  unto  and  to  the  use  of  the 
said  T.  W.  Fenwick  and  W.  Trotter,  their 
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beirs  and  assigns ;  and  he  covenanted  with 
the  said  T.  W.  Fenwick  and  W.  Trotter, 
and  their  heirs  sequels  in  right,  and  assigns, 
within  the  space  of  one  calendar  month 
next  ensuing  the  date  of  the  deed,  to  sur- 
render to  the  use  of  T.  W.  Fenwick  and 
W.  Trotter,  and  their  heirs  sequels  in 
right,  and  assigns,  or  as  they  might  direct, 
free  from  all  incumbrances,  except  the 
subsisting  trusts  of  the  settlement  made 
upon  the  marriage  of  G.  T.  L.  Blenkin- 
sopp  with  Harriot  his  wife,  which  aflfected 
the  tenements  held  of  the  manor  of  Whick- 
ham.  And  it  was  further  witnessed  that 
the  said  G.  T.  L.  Blenkinsopp  did  assign 
unto  the  said  T.  W.  Fenwick  and  W. 
Trotter  such  arrears  of  rent  and  other  sums 
of  money  as  were  then  due  to  him  from  any 
of  the  tenants  or  occupiers  of  any  of  the 
freehold  hereditaments  or  of  the  customary 
tenements  thereby  covenanted  to  be  sur- 
rendered, and  also  all  monies  in  the  hands 
of  G.  T.  L.  Blenkinsopp,  or  due  to  him 
from  any  receiver  or  agent  of  his  estates, 
and  all  securities  for  the  same,  and  also  all 
monies  and  all  debts  due  to  him,  and  also 
all  the  household  furniture,  plate,  &c.  and 
all  personal  chattels  specified  in  the  fourth 
schedule,  and  also  all  other  his  personal 
estate  and  effects,  except  the  wearing  ap- 
parel, and  all  interest  then  due  and  thence- 
forth to  grow  due  in  respect  of  the  arrears 
of  rents,  principal  monies,  debts,  and  other 
things  or  actions,  and  all  remedies  for 
recovering  payment,  to  hold  the  same  unto 
the  said  T.  W.  Fenwick  and  W.  Trotter, 
their  executors,  administrators  and  assigns, 
upon  trust,  as  to  the  freehold  and  cus- 
tomary tenements  to  pay  out  of  the  rents 
and  profits  thereof  respectively  all  taxes, 
and  in  the  next  place  to  repair  and  keep 
in  repair  all  the  buildings  on  the  said 
trust  estates,  and  insure  such  buildings 
against  destruction  and  damage  by  fire, 
and  keep  on  foot  the  policies  on  such 
insurance,  and  from  time  to  time  to  let 
the  same  trust  premises,  including  the 
mansion-house  and  Hoppylands  Park  fur- 
nished, or  any  part  thereof,  at  rack-rent 
for  any  terra  of  years  in  possession,  not 
exceeding  ten,  and  also  properly  to  thin 
and  fence  all  the  woods  and  plantations, 
and  for  that  purpose  to  employ  competent 
woodmen  and  allow  them  such  wages  as 
they  might  think  proper,  with  full  power 


to  revoke  and  renew  such  employment,  as 
they  might  see  occasion.  And  as  to  the 
personal  chattels,  to  sell  the  same,  except 
the  household  furniture  in  Hoppylands 
Park  house,  and  to  recover  the  money 
arising  from  such  sale ;  and  as  to  things 
in  action,  to  call  in,  receive,  and  convert 
the  same  into  money;  and  to  stand  pos- 
sessed of  the  money  so  to  arise,  and  also 
of  the  rents  and  profits  and  other  periodical 
proceeds  of  such  real  estate,  and  also  of 
the  interest  of  so  much  of  the  money  and 
debts  as  bore  interest  until  the  same  should 
be  gathered  in,  and  of  all  other  the  money 
which  might  come  to  their  hands  by  virtue 
of  the  deed,  upon  trust,  to  reimburse  them- 
selves the  expenses,  including  those  of 
preparing  and  executing  the  deed  and 
any  counterpart  thereof,  and  of  contesting 
the  payment  of  any  debt  described  in  the 
schedule  thereto,  or  of  any  other  simple 
contract  debt  due  to  or  claimed  from  G.  T. 
L.  Blenkinsopp,  or  of  defending  the  pos- 
session or  asserting  their  right  to  the  free- 
hold and  customary  tenements,  or  otherwise 
attending  the  execution  of  the  trusts  there- 
by created,  which  they  or  either  of  them 
might  incur  or  sustain  in  carrying  the  trusts 
into  execution ;  and  in  the  next  place  to 
retain  and  divide  between  themselves  the 
yearly  sum  of  100/.  a-year,  as  a  compen- 
sation for  their  trouble  in  the  execution  of 
the  trusts,  and  subject  thereto  to  pay  the 
money  then  due  on  account  of  servants' 
and  labourers*  wages,  not  exceeding  50/. ; 
and  after  payment  thereof  then  to  discharge 
the  arrears  and  growing  payments  of  the 
interest  of  the  several  principal  sums  of 
money  specifically  charged  upon  the  free- 
holds and  customary  tenements,  and  afler 
the  payment  thereof  from  time  to  time  to 
pay  and  satisfy  the  arrears  and  growing 
payments  of  bond  and  simple  contract 
debts  stated  in  the  fifth  schedule  on  such 
of  the  debts  as  bore  interest ;  and  after 
making  such  several  payments,  to  raise 
and  pay  the  several  yearly  sums  of  money 
thereinafter  stated  to  the  several  persons 
thereinafter  named  for  the  periods  therein- 
after stated,  that  is  to  say,  to  William 
Blenkinsopp  Leaton,  the  only  brother  of 
the  defendant,  G.  T.  L.  Blenkinsopp, 
during  his  life  the  annuity  of  200/.  a-year, 
being  the  annuity  charged  upon  the  estates 
in  the  parishes  of  Chalton  and  Doddington 
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by  Elizabeth  Carrighan ;  to  tlie  said  de- 
fendant, G.  T.  L.  Blenkinsopp  himself,  the 
yearly  sum  of  150/.  during  his  life:  to 
such  one  or  more  of  his  three  sons,  Richard 
G.  L.  Blenkinsopp,  Anthony  L.  Blenkin- 
sopp, and  Edwin  C.  L.  Blenkinsopp,  as  the 
defendant,  G.  T.  L.  Blenkinsopp,  might 
from  time  to  time  appoint  by  any  writing 
signed  by  him  with  his  name,  the  clear 
yearly  sum  of  450/.  during  the  joint  lives 
of  him,  the  said  G.  T.  L.  Blenkinsopp, 
and  of  his  said  sons,  and  the  survivor  and 
survivors  of  them,  or  such  less  yearly  sum 
as  the  said  G.  T.  L.  Blenkinsopp  might 
from  time  to  time  direct  by  some  writing 
signed  by  him  with  his  name ;  and  lastly 
pay  the  yearly  sum  of  not  exceeding  lOOl. 
to  his  wife,  Harriot  Blenkinsopp,  if  and 
after  she  should  have  withdrawn  certain 
proceedings  then  pending  in  the  Consistory 
Court  of  the  Bishop  of  Durham,  or  Her 
Majesty's  Privy  Council,  or  any  other 
ecclesiastical  court,  against  the  said  defen- 
dant and  did  not  again  institute  such  pro- 
ceedings. And  it  was  thereby  declared  that 
the  several  yearly  sums  thereinbefore  stated 
should  be  paid  to  the  several  persons  en- 
titled thereto  respectively,  free  from  land- 
tax  and  all  other  deductions,  by  equal 
portions,  on  the  12th  of  May  and  the  22nd 
of  November  next  ensuing  the  day  of  the 
date  of  the  conveyance  and  assignment; 
and  after  making  and  providing  for  the 
several  payments  aforesaid,  to  pay  and 
discharge  the  said  bonds,  notes,  and  simple 
contract  debts  mentioned  in  the  fifth  sche- 
dule thereto,  at  such  times  and  in  such 
proportions  as  they  should  in  their  discre- 
tion think  proper;  and  after  payment 
thereof  from  time  to  time  to  invest  the 
surplus  of  such  rents  and  profits  and  in- 
terest and  dividends,  in  their  own  names, 
in  the  Parliamentary  stocks  or  funds  of 
Great  Britain,  except  determinable  annui- 
ties, or  at  interest  upon  government  or 
real  securities  within  England,  and  not  in 
Ireland  (4  &  5  Will.  4.  c.  29.),  to  be 
from  time  to  time  altered  or  varied  as 
occasion  might  require,  and  also  to  re- 
ceive not  only  the  interest  and  dividends 
of  such  trust-monies,  stocks,  funds,  and 
securities,  but  also  the  interest  and  divi- 
dends of  the  investments  to  be  made  in 
pursuance  of  the  present  clause,  so  that 


such  rents  and  profits  and  interest  and 
dividends  might  accumulate  in  the  way  of 
compound  interest.  And  it  was  thereby 
further  declared  that  T.  W.  Fenwick  and 
W.  Trotter  might,  from  time  to  time,  call 
in  and  convert  the  said  accumulating  fund 
into  money,  and  apply  the  same  in  satis- 
faction or  liquidation,  as  the  circumstances 
of  the  case  might  require,  of  any  principal 
sum  which  might  then  affect  the  heredita- 
ments thereby  assured,  or  agreed  so  to  be, 
or  any  of  them,  or  any  part  thereof  respec- 
tively, together  with  the  interest  thereof 
whether  such  accumulated  frmds  had  pro- 
ceeded from  the  rents  and  profits  of  the 
hereditaments  so  incumbered  or  not.  It 
was  also  provided  that  if,  during  the  con- 
tinuance of  the  trusts  thereby  created,  the 
clear  yearly  rent  and  profits  of  the  freehold 
and  customary  tenements  thereby  assured 
or  agreed  so  to  be  increased  to  the  extent 
of  ^  the  said  T.  W.  Fenwick 

and  W.  Trotter  might,  but  need  not,  pay 
such  yearly  sum  to  the  said  G.  T.  L.  Blen- 
kinsopp, in  addition  to  the  yearly  sum  of 
150/.  thereby  provided  for  him,  as  they 
might  think  proper,  not  exceeding  one 
fourth  part  of  the  amount  of  such  increase. 
It  was  also  provided  that  T.  W.  Fenwick 
and  W.  Trotter  might  at  any  time  charge 
all  or  any  part  of  the  aforesaid  trust  tene- 
ments with  the  payment  of  any  gross  sum 
of  money,  not  exceeding  2,000/.,  for  such 
purpose  as  the  said  defendant,  G.  T.  L. 
Blenkinsopp,  might  think  proper  and  direct. 
It  was  also  provided,  that  all  trust  monies 
which  might  be  received  by  Messrs.  Fen- 
wick and  Trotter  should,  as  and  when  the 
same  should  amount  to  the  sum  of  50/., 
be  paid  into  the  hands  of  the  Newcastie 
and  Sunderland  Union  Joint-Stock  Bank- 
ing Company,  or  any  branch  thereof,  in 
their  own  names,  there  to  remain  until  the 
same  should  be  applied  to  the  execution 
of  the  trusts. 

The  bill  then  stated  that  the  defendant, 
G.  T.  L.  Blenkinsopp,  botii  prior  and  subse- 
quent to  the  decision  of  the  Judicial  Com- 
mittee of  the  13th  of  July  1842,  expressed 
a  determination  to  deprive  the  plaintiff  of 
all  benefit  of  the  proceedings  instituted 
against  him ;  and  that  Messrs.  Fenwick 
&  Trotter,  his  solicitors,  after  various 
communications,  agreed  to  assist  him,  aiid 
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finally  tliat  the  deed  of  the  2nd  of  September 
1842  was  executed;  upon  which  Messrs. 
Fenwick  &  Trotter  entered  into  possession 
of  the  estates,  and  communicated  the  effect 
of  the  deed  to  the  specialty  and  simple  con- 
tract creditors  of  Mr.  Blenkinsopp,  and 
that  they  asserted  and  claimed  an  interest 
under  the  deed. 

Mr.  Blenkinsopp,  after  executing  the 
deed,  went  to  reside  in  Scotland,  within 
the  precincts  of  the  Palace  of  Holyrood, 
and  though  an  attachment  was  issued 
against  him  for  non-obedience  of  the 
monitions  of  the  Judicial  Committee  it  could 
not  be  executed  within  the  precincts  of  the 
Palace. 

On  the  5th  of  July  1845,  in  pursuance 
of  an  order  of  the  Judicial  Committee  of 
the  Privy  Council,  a  further  writ  of  seques- 
tration was  issued.  The  bill  then  charged 
that  the  estates  were  very  valuable  ; 
that  the  specialty  and  simple  contract 
debts  were  not  of  large  amount;  that  Mr. 
Blenkinsopp  was  not  embarrassed  or  in 
any  manner  compelled  to  execute  the 
deed,  but  that  it  was  executed  without  the 
knowledge  of  any  of  the  creditors  named ; 
that  the  defendant,  G.  T.  L.  Blenkin- 
sopp had  executed  the  power  reserved  to 
him  by  the  deed  in  favour  of  his  sons 
Richard  O.  L.  Blenkinsopp,  Anthony 
L.  Blenkinsopp,  and  Edwin  C.  L.  Blen- 
kinsopp, and  that  they  had  a  beneficial 
interest  under  it;  that  Messrs.  Fen- 
wick and  Trotter  had  received  and  paid 
■ome  large  sums  of  money  in  pursuance 
of  the  provisions  of  the  deed,  and  that 
they  still  had  considerable  sums  in  hand ; 
that  the  deed  of  the  2nd  of  September 
1842  was  fraudulently  contrived  to  delay, 
hinder  and  defVaud  the  plaintiff  of  her  just 
rights,  and  to  defeat  the  orders  and  decrees 
of  the  Consistory  Court  of  Durham,  the 
Chancery  Court  of  York,  and  the  Judicial 
Committee  of  the  Privy  Council,  and  all 
other  proceedings  and  process  of  law  to 
enforce  the  payment  of  alimony  and  the 
costs  of  suit. 

The  bill  then  prayed,  that  it  might  be 
declared  that  the  deed  of  the  2nd  of  Sep- 
tember 1842  was  fraudulent  and  void  as 
against  the  plaintiff,  and  that  it  might  be 
delivered  up  to  be  cancelled;  that  the 
plaintiff  might   have    in    equity  the  full 


benefit  and  advantage  of  the  several  moni- 
tions, orders  and  sequestrations,  and  that  out 
of  the  messuages,  lands,  and  hereditaments^ 
real  and  personal  estate,  goods,  chattels 
and  effects,  comprised  in  the  said  indenture 
of  the  2nd  of  September  1842,  the  several 
sums  claimed,  and  also  the  plaintiff's 
alimony  which  had  since  accrued  due, 
might  be  paid  and  satisfied,  and  that  aU 
proper  accounts  might  be  directed  and 
inquiries  made  respecting  the  real  and 
personal  estate  of  the  defendant  O.  T.  L. 
Blenkinsopp,  and  that  Messrs.  Fenwick 
and  Trotter  might  be  restrained  by  in- 
junction from  receiving  the  rents  or  getting 
in  or  intermeddling  with  the  personal  estate, 
or  dealing  with  the  legal  estate  or  heredita- 
ments. It  also  prayed  for  a  receiver;  and  in 
case  the  Court  should  not  think  fit  to  declare 
the  deed  fraudulent  and  void,  the  biU 
then  prayed  that  the  beneficial  interest  of 
Mr.  Blenkinsopp  under  the  deed  might  be 
declared  to  be  liable  to  pay  the  several 
sums  of  money,  and  also  the  alimony  to 
the  plaintiff,  together  with  the  costs  of  the 
suit,  and  that  the  defendant  might  be 
restrained  from  making  any  further  appoint- 
ment under  the  powers  reserved  to  him  by 
the  indenture,  and  that  Messrs.  Fenwick 
and  Trotter  might  be  restrained  from 
making  any  payments  out  of  the  monies 
received  by  them  by  virtue  of  the  deed. 

The  defendant,  G.  T.  L.  Blenkinsopp,  by 
his  answer,  admitted  the  proceedings  in 
the  ecclesiastical  court  against  him,  and 
said  that  for  want  of  funds  he  had  not 
obeyed  the  monitions :  he  also  admitted 
the  execution  of  the  deed  of  the  2nd  of 
September  1842,  but  said  it  was  for  the 
benefit  of  creditors,  and  to  avoid  proceed- 
ings against  him,  and  was  not  executed  to 
defeat  or  delay  the  plaintiff  or  to  defeat 
the  orders  and  decrees  of  the  ecclesiastical 
courts  or  the  Judicial  Committee  of  the 
Privy  Council,  or  the  proceedings  to 
enforce  the  pa3rment  of  the  plaintiff's 
alimony,  he  having  by  the  deed  provided 
an  allowance  for  his  wife  in  proportion 
with  his  own,  if  she  chose  to  accept  it,  and 
that  it  was  not  to  defeat  the  payment  of 
the  costs  of  the  suit ;  that  none  of  the 
orders  of  the  Privy  Council  or  the  Surro- 
gates thereof  were  pronounced  or  made  at 
the  time  the  deed  was  executed,  and  h^ 
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submitted  to  this  Court  whether  the  seTeral 
acts  of  court,  monitions  and  orders,  or  the 
process  of  sequestration  were  in  force,  and 
whether  by  reason  of  the  trust  deed  they 
could  be  made  available. 

Messrs.  Fenwick  and  Trotter,  by  their 
answer,  said  that  the  defendant  G.  T.  L« 
Blenkinsopp  was  in  embarrassed  circum- 
stances, and  that  in  1841  and  1842  he 
contemplated  the  conveyance  of  his  estates 
for  the  benefit  of  his  creditors ;  that  the 
deed,  with  the  exception  of  providing  for 
payment  of  his  debts,  was  voluntary,  but 
not  fraudulent,  or  fraudulently  contrived 
for  the  purposes  alleged  in  the  bill,  and 
that  they  took  the  trust  considering  the 
instrument  bond  fide;  that  at  the  time  of 
executing  the  deed,  G.  T.  L.  Blenkinsopp 
did  not  contemplate  any  sequestration 
being  issued;  that  the  deed  was  not 
executed  to  avoid  process,  and  that 
he  did  not  go  to  Scotland  to  deprive 
the  plaintiff  of  her  rights,  but  to  protect 
his  person.  They  also  admitted  that 
G.  T.  L.  Blenkinsopp  had  in  January 
1843  made  some  smsdl  appointments  in 
favour  of  his  sons  Edwin  and  Anthony^ 
and  they  claimed  to  be  allowed  all  pay- 
ments properly  made  by  them  under  the 
deed,  and  they  submitted  to  the  Court 
whether  the  plaintiff  was  without  remedy 
unless  the  Court  interposed.  They  also 
denied  that  a  letter  had  been  written  to 
them  by  the  plaintiff,  in  which  the  facts 
stated  and  charged  in  the  bill  had  been 
admitted,  or  that  they  had  any  letter 
except  those  stated  in  the  third  schedule, 
and  which  they  declined  to  produce  in 
consequence  of  their  being  privileged, 
though  G.  T.  L.  Blenkinsopp  by  his 
answer  denied  that  they  had  any  papers, 
&c.  as  his  attomies. 

The  several  other  defendants  put  in 
answers  generally  denying  that  they  were 
immediately  served  with  copies  of  the  deed 
of  the  2nd  of  September  1842. 

The  evidence  principally  consisted  of  a 
great  number  of  letters  written  by  Mr. 
Blenkinsopp  to  Mr.  Trotter,  some  before 
and  others  after  the  execution  of  the  deed 
of  the  2nd  of  September  1842.  It  was 
objected  that  these  ought  not  to  be  read ; 
but  subsequently  they  were  read,  and  the 
question  of  their  admissibility  reserved :  the 


fsLCtn  relating  to  which  are  fully  stated  in 
the  judgment. 

Mr.  Turner  and  Mr*  GlassCy  for  the 
plaintiff. — The  settlor  could  not  considef 
that  the  deed  limited  him  to  150Z.  per 
annum.  The  case  shewed  a  delibtrate 
fraudulent  intention  to  defeat  his  wife's 
rights.  As  early  as  1841,  the  defendant 
in  his  letter  to  Mr.  Trotter,  stated  he  was 
willing  to  submit  to  any  sacrifice.  It  was 
true  diat  there  was  no  actual  order  then 
made  for  the  payment  of  alimony ;  but  it 
is  impossible  to  look  at  the  deed  and  not 
see  that  it  was  framed  for  the  express  pur- 
pose of  defeating  process.  The  fraud  wai 
concocted  between  these  parties  to  defeat 
sequestration,  but  it  was  not  defeated  by  a 
voluntary  conveyance  pendente  lite — fVit* 
ham  V.  Bland  (1),  CovlsUmy,  Gardiner  (2)«. 
No  pressure  from  creditors  was  either  sug- 
gested or  pretended;  but  even  assuming 
that  notice  was  given  to  the  creditors^ 
could  they  claim  any  title  under  a  fraudu- 
lent deed?  Their  interests  were  obtained 
through  the  fraud  of  another  person,  and 
could  not  be  maintained — Huj/uenin  v* 
Baaeley  (3).  If  Mrs.  Blenkinsopp  had 
been  content  with  the  provisions  of  the 
deed,  would  there  have  been  any  commu- 
nication made  to  the  creditors  ?  This  case 
is  stronger  than  Wallwyn  v.  Coutts  (4)» 
and  Garrard  v.  Lord  Lauderdale  (5).  llie 
Court  will,  therefore,  either  order  the  deed 
to  be  set  aside  altogether,  or  make  a 
decree  for  payment  of  300 J.  a-year  alimony^ 
since  the  execution  of  the  process  of  the 
Privy  Council  has  been  defeated  by  the 
act  of  the  defendant,  and  process  issued 
out  of  this  court  gives  clear  relief  against 
the  party  in  possession.  The  Privy  Coun- 
cil has  no  power  to  give  relief^  but  it  is 
common  for  a  court  of  equity  to  assist  the 
other  courts,  and  for  that  purpose  to 
remove  obstructions.  The  Privy  Council 
is  entitled  to  the  assistance  of  this  Court, 
and  it  is  also  to  be  considered  that  the 

(1)  S  SwiDst  276,  n.,  where  all  the  cstet  $f 
collected. 

(2)  IMd.  279,  n, 

(3)  14  Vee.  278. 

(4)  3  Sim.  15;  i.c.  3  Mer.  707. 

(5)  3  Sim.  1. 
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impediment  was  fraudulent —  Taylor  v. 
Wyld  (6).  As  to  the  admissibility  of  the 
letters,  they  were  obtained  under  the 
charge  in  the  bill,  and  were  evidence  of 
the  fraud. 

1  Fmbl.  Treat.  Eq.  M). 

Lord  Derby  v.  the  Duke  of  Atholl^  1 

Yes.  sen.  203. 
Neate  y.  the  Duke  of  Marlborough^  3 

M.  &  Cr.  407  ;  s.  c.  9  Sim.  60. 
3  &  4  Will.  4.  c.  41. 
Malcolm  v.  ScoU^  3  Hare,  39  ;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  57. 

Mr,  Roupell  and  Mr,  Dickinson,  for 
G.  T.  L.  Blenkinsopp.  —  It  is  first 
necessary  to  consider  whether  the  Court 
has  any  jurisdiction  to  interfere,  the 
Privy  CouncU  being  a  court  of  competent 
jurisdiction.  Taylor  v.  Wyld  is  the  first 
case  in  which  the  statutory  powers  of  the 
Court  came  in  question.  But  will  this 
Court  entertain  a  suit  for  an  execution 
against  property  pending  proceedings? 
The  statutes  relating  to  the  Privy  Council 
are  the  2  &  3  Will.  4.  c.  92,  (1832,)  and  2  & 
3  Will.  4.  c.  93,  and  section  2.  directs  that 
where  persons  are  contumacious,  the  Lord 
Chancellor  shall  cause  process  of  seques- 
tration to  issue  against  the  estate  of  the 
party  in  England.  Further,  therefore,  it  is 
not  a  general  writ.  The  3  &  4  Will.  4. 
e.  41,  (1833,)  sections  10,  15,  28,  em- 
powered the  Privy  Council  to  direct 
issues  and  placed  Uie  costs  at  their  dis- 
cretion, and  it  authorized  the  appointment 
of  a  Registrar.  The  6  &  7  Vict.  c.  38. 
(1843,)  section  8.  was  passed  for  the  pur- 
pose of  giving  increased  powers  to  the 
Judicial  Committee  of  the  Privy  Council ; 
and  section  6.  repeals    all   that   part  of 

2  &  3  Will.  4.  c.  93.  which  gives  the 
Privy  Council  power  of  punishing  con- 
tempts;  it  also   by    section  13.    repeals 

3  &  4  Will.  4.  c.  41.  s.  28.  The  7  &  8 
Vict.  c.  69,(1844,)  section  12,  gives  power 
to  the  Privy  Council  to  follow  up  the  writ 
of  sequestration,  but  gives  to  the  party 
no  more  than  the  Privy  Council  might 
give  him,  an  order  for  payment.  The  Court 
of  Chancery,  in  a  suit  of  its  own,  can  set 
aside  such  a  deed  as  this  without  a  bill, 

(6)  8  Beav.  159, 


and  the  same  power  is  vested  in  the  Privy 
Council.  There  was  no  attempt  to  execute 
the  second  writ,  but  the  present  claim  is 
now  made  to  rest  upon  that  writ.  It  was 
alleged  upon  the  pleadings  "  that  the  pro- 
perty was  put  out  of  the  reach  of  the  writ," 
and  the  plaintiff  insists  that  the  Privy 
Council  is  not  the  Court  to  apply  to ;  but 
that  she  has  a  right  to  resort  to  a  court 
of  equity.  There  is  a  great  difference 
between  execution  and  sequestration  :  by 
the  first,  the  party  acquires  a  lien:  a 
sequestration  is  infinitely  higher,  it  is  the 
power  of  the  Court,  and  not  the  power 
of  the  party,  or  a  remedy  given  to  the 
party,  but  it  is  a  power  given  to  the 
officers  of  the  court  for  a  contempt 
which  may  ultimately  work  for  the  benefit 
of  the  party.  The  money  raised  does  not 
go  to  the  plaintiff,  but  to  the  Court. 
Mrs.  Blenkinsopp  had  no  means  of  ob- 
taining payment  under  tlie  writ  of  seques- 
tration. She  could  only  resort  to  the 
Privy  Council  for  a  further  order;  but  the 
bill  seeks  payment  without  that,  notwith- 
standing the  suit  is  there  pending.  If  any 
application  was  made  to  the  Privy  Council 
pending  these  proceedings,  there  might  be 
a  conflict  in  the  jurisdiction.  It  was  open 
for  the  sequestrators  to  apply  for  assistance 
— Johnson  v.  Chippendall  (7)f  Empring' 
ham  V.  Short  (8).  There  is  no  sufficient 
evidence  of  the  fraudulent  intention  of 
Mr.  Blenkinsopp,  and  the  letters  subse- 
quent to  the  deed  are  inadmissible  as 
evidence  of  intention.  They  ought  to  be 
contemporaneous,  and  distinctly  refer  to 
the  intention  with  which  the  deed  was 
executed —  1  Ph,  Ev.  198,  199,  where  the 
cases  are  stated,  Rawson  v.  Haigh  (9) ;  and 
letters  by  third  persons  can  afford  no  evi-> 
dence  of  the  intention  of  the  party.  When 
the  deed  was  executed,  the  Privy  Council 
was  not  in  a  situation  to  issue  a  sequestra- 
tion ;  the  only  remedy,  therefore,  was  per- 
sonal. It  consequently  could  not  be  said  that 
the  deed  was  executed  to  defeat  the  seques- 
tration, the  order  of  the  13th  of  July  1842 
being  the  only  existing  order.  The  Court 
only  affords  assistance  to  a  creditor  at  law 

(7)  2  Sim.  55. 

(8)  3   Hare,  461;    8.c.  IS  Law  J.  Rep.  (n.*.) 
Chanc.  301. 

(9)  2  Bing.  99;  s.c.  2  Law  J.  Rep.  C.P.  ISO. 
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having  an  execution — Angell  v.  Draper 
{\Q\  Neate  v.  Duke  of  Marlborough,  In 
Skeeles  v.  Shearly  (11)  it  was  held  that 
the  Court  of  Chancery  had  no  authority  to 
assist  a  judgment  creditor  against  a  power 
executed.  But,  in  order  to  obtain  payment 
of  arrears  of  alimony,  it  would  grant  the 
writ  of  ne  exeat  regno— Vandergueht  v. 
De  Blaquiere  {12\  Shaftoe  y.  Shaftoe  (13\ 
Dawson  t.  Dawson  (14),  Haffey  v.  Haffey 
(15) ;  but  then  it  must  be  for  permanent 
alimony — Street  v.  Street  (16).  As  the 
demand  was  personal  against  the  defendant, 
and  did  not  affect  the  title  to  the  lands 
even  if  the  sequestration  had  issued  in  a 
suit  in  Chancery,  the  title  could  not  accrue 
before  the  issue  of  the  writ — Crofts  v.  Old* 
field  (17).  When  the  deed  was  executed 
the  plaintiff  had  no  claim  upon  the  estatOi 
and  no  fraud  could  be  committed  against 
her  by  conveying  the  estate  to  trustees ; 
it  did  confer  a  benefit  upon  the  credi- 
tors, who  availed  themselves  of  it :  it  also 
provided  an  allowance  for  G.  T.  L.  Blen- 
kinsopp.  The  case,  therefore,  differed 
from  Taylor  v.  Wyld,  As  no  fraud  had 
been  committed,  the  bill  ought  to  be 
dismissed,  notwithstanding  there  was  the 
prayer  for  alternative  relief — Glascott  v. 
Lang  (18),  Wilde  v.  Gibson  (19) ;  and  with 
respect  to  the  alternative  prayer,  the  plain- 
tiff not  being  a  creditor  having  rights 
against  the  real  estate  of  the  defendant, 
there  is  no  ground  for  the  interference  of 
the  Court. 

Mr,  Walpole  and  Mr,  Faber,  for  Messrs* 
Fenwick  and  Trotter. 

Mr,  Lloydj  Mr,  fVillcock,  Mr,  BorUm^ 
Mr,  ElliSf  Mr,  Bayley  and  Mr,  Simpson^ 
appeared  for  various  creditors  and  other 
parties  interested  under  the  deed. 

Mr,  Turner^  in  reply. — The  power  to 
sequester  granted  by  the  2  &  3  Will.  4. 


(10)  1  Vera.  899. 

(11)  8  Sim.  153  ;  s.  c.  8  Myl.  &  Cr.  112;  4  Law 
J.  Rep.  (n.8.)  Chanc.  5. 

(12)  Ibid.  815 ;  I.  c.  6  Myl.  &  Cr.  229 ;  7  Law 
J.  Rep.  (n.8.)  Chanc.  270. 

(13)  7  Ves.  171. 

(14)  Ibid.  173. 
(16)  14Ibid.26L 

(16)  Turn.  &  R.  322. 

(17)  3  Swan8t278,  279. 

(18)  2  Phil.  310;  s.  c.  16  Law  J.  Rep.  (n.8.) 
Chanc.  429. 

(19)  1  House  of  Lords  Cases,  60 J. 
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c.  93.  ss.  1,  1),  4,  was  extended  to  the 
Privy  Council  by  the  3  &  4  Will.  4.  c.  41. 
8.  28,  and  this  act  was  in  full  force  at  the 
date  of  the  deed.  It  is  unnecessary  to 
examine  the  subsequent  acts  ;  the  7  &  8 
Vict.  c.  69.  empowered  the  Privy  Council 
to  issue  sequestration  generally  against 
all  persons,  whether  within  the  dominions 
or  not.  But  suppose  the  Privy  Council 
had  power  to  enforce  its  own  order,  that 
did  not  vary  the  common  law  or  repeal 
the  16  Car.  1.  c.  10.  s.  5,  and  take  away 
the  power  of  the  King  in  Council  over 
lands.  The  3  &  4  Will.  4.  c.  41.  s.  28. 
might  empower  the  Privy  Council  to  issue 
process,  and  leave  it  to  be  enforced  by  the 
other  Courts.  In  this  case  it  is  necessary 
to  enforce  the  purpose  of  the  sequestration 
by  bill,  as  the  powers  of  the  Privy  Council 
cannot  be  extended  to  all  cases  in  which  the 
sequestrators  may  be  met  by  persons  claim- 
ing title.  The  cases  relating  to  the  ne  exeat 
regno  are  not  applicable ;  it  applied  to  an 
equitable  debt  only  of  ascertained  amount, 
but  the  Court  will  always  assist  in  cases 
relating  to  permanent  alimony,  and  it  will 
set  aside  a  deed  executed  to  defeat  a  cre- 
ditor having  an  inchoate  right,  the  same  as 
if  it  actually  existed.  It  is  not  necessary 
to  establish  a  Hen  to  obtain  the  interference 
of  this  Court  in  aid  of  the  process  of  another. 
It  is  sufficient  if  you  go  as  far  as  you  can, 
in  the  case  of  judgment  to  an  elegit^  and 
in  the  case  before  the  Privy  Council  to  a 
sequestration — The  Attorney  General  v. 
Richards  (20).  With  respect  to  the  letters, 
a  subsequent  admission  of  the  motive  with 
which  ^ey  were  written  by  the  party 
executing  the  deed  would,  if  direct,  be 
evidence,  and  so  would  be  a  constructive 
admission.  The  defendant,  at  the  utmost, 
can  only  ask  for  inquiry — M^Mahon  v. 
BurcheU{2\),  Whitley  y,  Martin  (22),  Ca* 
dogan  v.  KenneU  (23),  Pickstock  v.  Lyster 
(24),  Hamblyn  v.  Ley  (25).  To  support 
the  deed  imder  the  13  Eliz.  c.  5,  there 
must  be  a  valuable  consideration  bond  fide^ 
and  it  must  be  shewn  that  the   parties 

(20)  6  Beav.  444 ;  8.  c.  12  CI.  &  F.  30 ;  14  Law 
J.  Rep.  (m.8.)  Chanc  363. 

(21)  2  Phil.  127. 

(22)  3  Beav.  226. 

(23)  Cowp.  432. 

(24)  3  M.  &  S.  871. 
(2^)  3  Swanst.  301. 

3K 


434 


COURTS  OF  CHANCERY: 


[Nsw  SUUES 


claiming  under  it  had  no  notice.  If, 
therefore,  the  deed  is  not  set  aside  alto- 
gether, still  the  plaintiff  is  entitled  to  a 
preference  over  all  the  trusts,  except  those 
for  the  henefit  of  creditors,  and  to  have  an 
account  against  the  trustees,  with  a  direction 
to  allow  bond  fide  payments  made  hy  them 
to  creditors. 

Feb.  9. — The  Master  of  the  Rolls. — 
After  the  execution  of  the  deed  Messrs. 
Fenwick  and  Trotter  entered  into  posses- 
sion, and  the  defendant  went  to  reside  in 
Scotland,  and  sought  protection  from  the 
process  issued  against  him,  by  residing 
within  the  precincts  of  Holyrood  House. 
The  evidence  of  the  intention  imputed 
to  Mr.  Blenkinsopp  is  principally  found  in 
letters  written  by  him  to  Messrs.  Fenwick 
and  Trotter  in  relation  to  the  suit  in  the 
ecclesiastical  court,  and  a  question  was 
made,  whether  those  letters  or  any  of 
them  were  properly  admissible  in  evidence. 
The  bill  dleges  that  Mr.  Blenkinsopp 
applied  to  Messrs.  Fenwick  and  Trotter  for 
advice  and  assistance;  that  various  com- 
munications took  place  between  him  and 
them,  and  that  they  agreed  to  assist  him 
in  the  matter,  and  various  schemes  were 
proposed  and  discussed  by  letter  and  word 
of  mouth  ;  that  the  defendants  had  in  their 
possession  letters  and  papers,  whereby 
the  truth  of  the  matters  in  the  bill  alleged 
would  appear  ;  and  that  Messrs.  Fenwick 
and  Trotter  refused  to  produce  the  papers 
in  their  hands,  on  the  ground  that  they 
had  them  only  as  trustees.  Mr.  Blenkin- 
sopp, by  his  first  answer,  denies  that 
Messrs.  Fenwick  and  Trotter  had  in  their 
possession  any  letters,  otherwise  than  as 
his  solicitors,  and  in  the  answer  of  Messrs. 
Fenwick  and  Trotter  it  is  stated  that  Mr. 
Trotter  was  a  practising  solicitor,  and  had 
been  employed  by  Mr.  Blenkinsopp  as  his 
solicitor  in  matters  of  business  relating  to 
his  property,  and  when  the  ecclesiastical 
suit  was  commenced  Mr.  Blenkinsopp  con- 
sulted Mr.  Trotter  as  to  the  course  to  be 
adopted,  and  he  advised  the  appointment 
of  a  proctor,  and  so  far  as  any  solicitor  was 
employed  he  was  the  solicitor.  They  ad- 
mitted that  they  had  in  their  hands  certain 
papers  relating,  as  they  say,  more  or  less 
to  the  matters  in  question  ;  but  they  pro- 
fess   to   hold    tliem    merelv   as    trustees. 


Among  the  papers  thus  admitted  to  be  in 
their  possession  were  three  bundles,  num- 
bered 1,  2  and  3,  and  Mr.  Blenkinsopp  in 
a  subsequent  answer  admitted  that  the 
docimients  comprised  in  those  bundles  all 
came  to  the  possession  of  Mr.  Trotter  as 
the  solicitor  of  Mr.  Blenkinsopp,  which 
consisted  of  letters  written  by  him  to  Mr. 
Trotter  as  his  solicitor.  Those  letters,  after 
considerable  resistance,  were  ultimately 
produced  under  the  order  of  the  Court 
(26),  and  are  now  tendered  in  evidence. 
Some  of  them  are  dated  before,  and  others 
after  the  date  of  the  deed  of  the  2nd  of 
September  1842,  and  it  is  contended  that 
none  of  them,  but  particularly  none  that 
were  written  after  the  date  of  the  deed, 
ought  to  be  read  in  evidence.  Under  the 
circumstances  of  the  case,  it  is  impossible 
that  either  Mr.  Blenkinsopp  or  Mr.  Trotter 
as  his  solicitor  and  one  of  his  trustees,  or 
Mr.  Fenwick  the  other  trustee,  can  be  in 
any  way  taken  by  surprise  by  the  produc- 
tion of  those  letters,  written  by  Mr.  Blen- 
kinsopp to  Mr.  Trotter,  in  the  hands  of 
the  trustees,  and  referred  to,  as  I  think, 
with  sufficient  distinctness  by  the  bill. 
The  letters  written  after  the  date  of  the 
deed  do  not  shew  so  much  of  the  design 
existing  before  the  date  of  the  deed,  as 
was  accomplished  by  the  deed,  but  they 
do  shew  the  same  design  to  defeat  the  remedy 
of  the  plaintiff;  and  I  cannot  say  I  think  the 
distinction  very  material,  because  the  letters 
written  before  the  deed  are,  in  my  opinion, 
quite  sufficient  to  support  the  allegation 
contained  in  this  bill.  It  is  unnecessary 
for  me  to  read  those  letters.  I  am  of  opinion 
that,  upon  the  evidence  consisting  of  the 
letters  written  before  the  deed,  and  from 
the  other  facts  of  the  case,  the  principal, 
if  not  the  whole,  object  of  the  defendant  in 
executing  the  deed  in  question,  was  to  with- 
draw his  property  from  the  process  of  the 
court  in  which  the  plaintiff  was  suing,  and 
notwithstanding  the  provision  therein  made 
for  the  purpose  of  payment  of  certain  debts 
and  charges,  it  was  a  voluntary  deed  prin- 
cipally contrived  and  executed  for  that 
purpose.  The  question  is,  whether  the 
Court  has  jurisdiction  to  set  aside  a  volun- 
tary deed  executed  for  the  purpose  of  the 
payment  of  money  in  such  a  suit.     Mr. 

(26)  17  Law  J.  Rep.  (n.s.)  Chanc.  Si3. 
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Blenkinsopp  denies  that  there  is  any  ground 
of  equity  giving  jurisdiction  to  this  Court 
to  interfere.  The  deed  being  executed  on 
the  2nd  of  September  1842,  is  dated  prior 
to  any  order  for  the  payment  of  money 
under  the  authority  of  the  Judicial  Com- 
mittee. 

At  that  time  the  power  of  the  Judicial 
Committee  to  enforce  obedience  depended 
on  the  3  &  4  Will.  4.  c.  41 ;  but  the  two 
subsequent  orders  were  dated  the  22nd  of 
April  1843,  and  at  the  time  of  their  date 
could  only  be  enforced  under  the  same 
statute.  The  6  &  7  Vict.  c.  38.  was  passed 
in  July  1843,  and  it  was  in  force  on  the 
31st  of  January  1844,  when  the  report  for 
a  divorce  and  permanent  alimony  was  con- 
firmed; and  on  the  29th  of  April  1844, 
when  the  order  was  made  for  the  payment 
of  282/.  ISs.  9d.  for  costs.  But  in  August 
1844,  the  7  &  8  Vict.  c.  69.  now  in  force 
was  passed,  and  it  was  thereby  enacted, 
section  12:  "  That  in  all  causes  of  appeal 
to  Her  Majesty  in  Council  from  any 
courts,  in  which  any  person  duly  monished 
or  cited  or  requested  to  comply  with  any 
lawful  order  or  decree  of  Her  Majesty 
in  Council,  or  of  the  Judicial  Committee 
or  their  Surrogates,  made  before  or  after 
the  passing  of  this  act,  shall  neglect  or 
refuse  to  pay  obedience  to  such  lawful 
order  or  decree,  or  shall  commit  any  con- 
tempt of  the  process,  it  shall  be  lawful 
for  the  said  Judicial  Committee  or  their 
Surrogates  to  pronounce  such  person  to  be 
contumacious  and  in  contempt,  and,  after 
he  shall  have  been  so  pronounced  contu- 
macious and  in  contempt,  to  cause  process 
of  sequestration  to  issue  under  the  seal  of 
Her  Majesty  against  the  real  and  personal 
estate  of  the  person,  in  order  to  enforce 
obedience  to  the  same  and  payment  of 
the  expenses  attending  such  sequestration, 
and  to  make  such  further  order  in  respect 
to  such  real  and  personal  estates  seques- 
trated thereby  as  may  be  necessary." 
I  am  of  opinion  that  whatever  difficulties 
might  have  occurred  under  the  former 
statutes,  the  Judicial  Committee  and  their 
Surrogates  had,  under  this  statute,  at 
least  authority  to  cause  process  of  seques- 
tration to  issue  to  compel  obedience  to  all 
the  orders  in  question,  as  far  as  obedi- 
ence could  be  compelled  by  means  of  the 
Yfni  of  sequestration,  and  under  the  writs 


of  the  18th  of  December  1844  and  the  5th 
of  July  1845,  the  Commissioners  therein 
named  were  fully  authorized  to  take  posses- 
sion of  the  real  and  personal  estate  of  the 
defendant. 

It  was  argued  that  this  was  not  all  that 
might  have  been  done,  for  that  by  the  3  & 
4  Will.  4.  c.  41 .  powers  are  given  to  the 
Judicial  Committee  to  examine  witnesses, 
to  make  inquiries,  and  direct  issues  to 
ascertain  the  facts,  the  due  exercise  of 
which  powers,  it  is  said,  would  have  enabled 
the  Judicial  Committee  to  give  relief  to  the 
plaintiff,  if  she  had  been  entitled  to  relief 
without  coming  to  this  Court ;  and  further, 
if  sufficient  power  was  not  given,  it  must 
be  concluded  it  was  not  intended  to  give 
it,  and  that  the  giving  relief  would  be  in 
effect  introducing  into  such  cases  a  new 
law.  But  the  powers  referred  to  do  not 
extend  to  cases  like  the  present;  certainly 
it  is  no  new  law  to  use  the  authority  of  a 
court  of  equity  to  prevent  fraud,  or  relieve 
from  the  effect  of  a  fraud,  or  to  give  assist- 
ance to  enforce  the  judgments,  or  decrees, 
or  sentences  of  other  courts  of  competent 
and  lawful  jurisdiction,  when  the  execution 
of  such  judgments,  decrees,  or  sentences 
are  defeated  or  obstructed  by  fraudulent 
contrivances,  or  where  an  adverse  title  is 
attempted  to  be  created  for  the  purpose  of 
defeating  such  judgments  which  does  not 
extend  to  the  whole  interest  in  the  pro- 
perty on  which  the  judgment  is  proposed 
to  be  executed,  and  although  the  deed  waa 
executed  before  any  right  was  declared ; 
yet  as  it  appears  to  me  that  the  deed  was 
executed  for  the  purpose  of  defeating  the 
right  which  the  defendant  knew  the  plain- 
tiff was  entitled  to  establish,  I  think  it 
must  be  considered  to  have  been  executed 
with  a  view  and  intention  to  defraud  her ; 
and  to  permit  it  to  have  effect  as  against 
her,  especially  as  to  any  rights  not  founded 
on  valuable  consideration,  would  give  effect 
to  that  fraud.  My  opinion  is  not  founded 
on  any  notion  of  lien  which  the  suit  in  the 
ecclesiastical  court  gave  to  the  plaintiff  on 
the  property,  but  to  this,  that  the  plaintiff 
having  established  her  right,  and  it  appear- 
ing by  the  writ  of  sequestration  that  she  is 
entitled  to  be  paid  out  of  the  defendant's 
real  and  personal  estate  ;  and  it  appearing 
further  that  she  cannot  have  the  benefit  of 
the  thing  to  which  she  is  entitled  by  means 
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of  a  fraudulent  act  of  the  defendant,  con- 
cocted for  the  purpose  of  defeating  the 
right  which  is  now  estahlished,  and  the 
Court  in  which  the  right  is  estahlished 
having  no  jurisdiction  to  lay  hold  of  the 
beneficial  interest  which  remains  in  the 
defendant,  and  it  being  within  the  jurisdic-* 
tion  and  the  duty  of  this  Court  to  lend 
its  aid  in  such  a  case,  I  think  the  plain- 
tiff is  entitled  to  some  relief;  but  I  do 
not  think  that  the  relief  to  which  she  is 
entitled  can  extend  to  defeat  the  interest 
of  the  defendants  who  are  hondfde  credi- 
tors, payment  of  whose  debts  was  provided 
for  by  the  deed,  and  who  are  not  yet  paid. 
It  appears  to  me,  therefore,  I  ought  to 
declare  that,  as  against  the  plaintiff,  and 
except  as  to  persons  having  bond  fide 
charges  or  being  bond  fide  creditors  of  the 
defendant,  whose  charges  and  debts  were 
thereby  secured  or  provided  for,  the  deed 
of  the  2nd  of  September  1842  was  frau- 
dulent and  void,  and  that  the  plaintiff 
was  and  is  entitled  to  be  paid  such 
several  sums  of  money  as  were  ordered 
to  be  paid  to  her  as  aforesaid,  and  all 
such  other  sums  of  money  as  since  the 
date  of  the  said  orders  have  become  or 
may  hereafter  become  due  to  her  under 
the  said  order  of  January  1844  ;  and 
therefore  I  must  decree,  that  the  defen- 
dants Messrs.  Fenwick  and  Trotter,  subject 
to  the  payment  of  such  debts  and  charges, 
ought  to  be  decreed  trustees  of  the  estates 
and  effects  conveyed  and  assigned  to  them 
for  the  plaintiff,  so  far  as  should  be  neces- 
sary to  secure  the  money  due  to  her  as 
aforesaid;  and  I  must  direct  an  account 
to  be  taken  of  the  bond  fide  charges  and 
debts  which  were  secured  and  provided  for 
by  the  deed,  which  remained  due  and  owing 
on  the  1st  of  January  1846,  the  day  of  the 
institution  of  the  suit,  and  also  an  account 
of  the  sums  received  and  paid  by  the  de- 
fendants the  trustees  since  that  time,  and 
an  account  of  the  sums  of  money  now  due 
to  the  plaintiff  under  the  orders  :  and  with 
respect  to  the  defendants  who  are  here  in 
the  character  of  persons  entitled  to  charges, 
I  am  of  opinion  the  plaintiff  is  entitled  to 
no  relief:  and,  consequently,  the  bill  must 
be  dismissed,  and  dismissed  with  costs,  as 
against  them;  but  those  costs  are  to  be 
recovered  over  against  the  defendant. 


L 
Jan 


.C.     \ 
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PADLEY  V.    THE    LINCOLN   WA- 
TERWORKS  COMPANY. 


Discovery — Arbitrator — 38<A  Order  of 
August  1841. 

A,  contracted  with  a  company  to  execute^ 
for  a  specified  sum,  certain  works,  subject 
to  such  omissions  therefrom  and  additions 
thereto  as  might  be  directed  by  H,  the  en* 
gineer  of  the  company.  The  contract  pro^ 
tided  that  the  value  of  such  omissions  and 
additions  should  be  estimated  according  to  a 
schedule  of  pfices  in  cases  where  the  same 
would  apply,  and  where  not,  by  the  valuation 
of  H;  that  the  certificate  of  H,  should  he 
necessary  to  authorize  any  payment  to  A^ 
and  that  in  case  of  any  depute  touching  the 
contract,  the  award  of  H.  should  be  final, 
H,  having  given  his  final  certificate  of  the 
balance  due,  A.  filed  his  bill  for  an  account 
against  the  company  and  H,  stating  that  cer- 
tain variations  directed  to  be  made  were  re- 
spectively  of  a  specified  amount,  and  that  H. 
had  declined  to  make  any  estimate  of  such 
works,  and  charging  that  the  said  certificate 
was  a  fraudulent  contrivance  of  the  company 
and  H,  for  the  purpose  of  enabling  the  com^ 
pany  to  avoid  paying  the  amount  justly  due 
to  the  plaintiff.  The  bill  interrogated  H, 
as  to  whether  the  particular  items  were  not 
of  such  an  amount  respectively  as  stated. 
The  defendant  H,  by  his  answer,  denied 
fraud  in  general  terms,  and  answered  all  the 
interrogatories  except  those  which  related  to 
the  amount  in  value  of  the  particular  items, 
which  he  declined  to  answer  on  the  ground  that, 
as  arbitrator,  he  was  not  bound  to  disclose 
the  data  upon  which  his  award  was  founded. 
Upon  exceptions,  held,  affirming  the  decision 
of  the  Court  below,  that  an  arbitrator  could 
not,  by  a  general  denial  of  fraud,  protect 
himself  from  answering  those  facts  which, 
if  admitted,  would  tend  to  shew  the  fraud 
alleged. 

The  SSth  Order  of  August  1841  does  not 
enable  a  defendant,  by  his  answer,  to  decline 
answering  a  question  from  which  he  could 
not,  previously  to  the  Order,  have  protected 
himself  from  answering  by  demurrer. 

The  bill  in  this  case  was  filed  by  J.  S. 
Padley,  a  contractor,  against  the  Lincoln 
Waterworks  Company,  and  against  their 
engineer  and  their  secretary,  and  it  prayed 
that  an  account  might  be   taken  of  the 
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amount  due  to  the  plaintiff  for  work  done 
by  him  for  the  defendants,  the  company, 
under  a  memorandum  of  agreement  of  the 
2nd  of  November  1846,  including  additional 
works.  The  bill,  after  setting  out  the 
Lincoln  Waterworks  Act,  1846,  whereby 
the  company  were  authorized  to  construct 
certain  reservoirs,  aqueducts,  &c'.  at  the 
places  in  the  said  act  mentioned,  stated 
that  in  September  1846  the  company 
advertised  for  tenders  for  making  a  reser- 
voir at  Skillingthorpe  and  other  works 
connected  therewith,  in  accordance  with 
specifications  and  plans  which  had  been 
prepared  by  the  defendant,  J.  Hawksley, 
the  company's  engineer,  and  that  the  plain- 
tiff sent  in  a  tender  for  such  works,  which 
was  accepted  by  the  company  on  the  20th 
of  October  1846,  at  the  sum  of  4,500/. ; 
and  that  on  the  2nd  of  November  1846 
a  memorandum  of  agreement  was  entered 
into  between  the  plaintiff  and  the  com- 
pany, whereby  the  plaintiff  undertook  to 
execute  the  works  therein  specified  for  the 
sum  of  4,500/.,  subject  to  such  additions 
thereto  or  deductions  therefrom  for  any 
alterations  that  might  be  directed  by  the 
company  or  their  engineer,  according  to 
the  prices  in  the  schedule  at  the  end  of 
the  specification ;  and  the  company  agreed, 
upon  the  works  being  made  as  aforesaid,  to 
pay  to  the  plaintiff  the  said  sum  of  4,500/., 
or  so  much  as  should  be  due  from  them 
according  to  the  terms  of  the  specification. 
In  the  specification  at  the  foot  of  the  agree- 
ment it  was  provided,  that  *'  the  plans  and 
sections  of  the  said  reservoir,  together  with 
the  specification,  shall  be  deemed  the  data 
upon  which  the  contract  shall  be  founded ; 
and  no  alterations  or  deviations  which  may 
be  directed  or  executed  under  the  powers 
and  provisions  herein  contained  shall  in- 
validate such  contract,  but  due  allowance 
shall  be  made  or  taken  as  the  case  may 
require  in  respect  of  any  alterations  or 
deviations,  and  according  to  the  prices  in 
the  schedule  annexed  where  the  same  may 
apply,  and  in  other  cases,  according  to 
such  admeasurement  and  prices  as  the  en- 
gineer to  the  company  may  make  and  fix." 
And  that  the  contractor  should  finally 
complete  his  undertaking  to  the  full  satis- 
faction of  the  engineer  on  or  before  the  1st 
of  March  next  ensuing ;  that,  after  pro- 
viding for  the  periodical  payments  to  be 


made  by  the  company  to  the  contractor 
during  the  progress  of  the  work,  it  was 
provided  that  in  all  cases  the  engineer's 
certificate  should  be  necessary  to  authorize 
a  payment  to  the  plaintiff;  and  that  "in 
case  of  any  doubt,  dispute,  or  difference  of 
opinion  arising  respecting  the  meaning  and 
intention  of  the  contract  or  of  this  specifi- 
cation, such  doubt,  dispute,  &c.  shall  be 
settled  and  determined  by  tiie  engineer, 
whose  decision,  admeasurements,  valua- 
tions, and  awards  shall  be  final  and  binding 
upon  all  the  parties  interested  therein,  and 
may  be  made  a  rule  of  court.*'  That  the 
plaintiff*  commenced  the  said  works,  and 
during  the  progress  thereof  various  alter- 
ations and  additions  in  and  to  the  same 
were  directed  to  be  made  by  the  defendant 
Hawksley  and  his  deputies,  as  to  some  of 
which  works  the  prices  were  not  fixed  by 
the  said  schedule  of  prices,  and  as  to  other 
of  which  the  prices  were  fixed  by  the  said 
schedule. 

The  bill  then  stated  that  the  works  so  di- 
rected to  be  omitted,  and  the  prices  whereof 
were  fixed  by  the  said  schedule,  amounted 
on  the  whole  to  the  sum  of  963/.  I2s,lld,, 
and  the  works  so  directed  to  be  omitted  and 
the  values  whereof  were  not  capable  of 
being  ascertained  by  the  schedule  of  prices 
at  the  end  of  the  said  specification,  amount- 
ed, according  to  a  fair  valuation  thereof, 
made  by  the  plaintiff,  to  the  sum  of  70/. 
19s. ;  but  that  the  defendant  Hawksley 
had  hitherto  refused  and  still  refused  to 
make  any  estimate  of  such  last-mentioned 
works,  and  the  defendants,  the  company, 
disputed  the  estimate  thereof  made  by  the 
plaintiff;  that  the  additional  works  and 
variations  so  as  aforesaid  made  by  the 
plaintiff,  pursuant  to  the  said  agreement, 
and  the  value  whereof  could  be  ascertained 
by  the  said  schedule  of  prices,  amounted 
to  the  sum  of  1,275/.  Ss.  lie/.;  and  that 
the  additional  works  and  variations  so  as 
aforesaid  made  by  the  plaintiff,  pursuant  to 
tiie  said  agreement,  the  value  whereof  could 
not  be  ascertained  by  the  said  schedule  of 
prices,  amounted  to  the  sum  of  263/.  78, 
4^(/.,  and  that  the  whole  amount  of 
the  works  done  by  the  plaintiff  for  the 
company  under  the  said  agreement,  after 
allowing  for  works  so  omitted  to  be  done 
as  aforesaid,  amounted  together  to  the  sum 
of  5,003/.  195.  4irf. ;  that  during  the  jmto- 
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gress  of  the  said  works  the  engineer  gave 
to  the  plaintiff  several  certificates  of  work 
done,  by  virtue  of  which  the  company  paid 
to  the  plaintiff  various  sums ;  and  that, 
after  such  payments,  there  remained  due 
to  the  plaintiff  the  sum  of  1,604/.  14^.  l^d. 
6r  thereabouts,  in  respect  of  work  done 
under  the  said  agreement ;  that  the  plaintiff 
had  applied  to  the  company  for  the  pay- 
ment of  such  balance,  but  that  the  de- 
fendant Uawksley,  combining  and  con- 
federating with  the  defendants,  the  company, 
had  from  time  to  time  refused  or  declined, 
and  still  refused  or  declined,  to  give  the 
plaintiff  any  further  certificate  for  the  pay- 
ment of  such  balance ;  and  that  the  company 
refused  to  pay  any  further  sum  of  money 
to  the  plaintiff  without  receiving  a  further 
certificate  from  the  defendant  Hawksley ; 
that  on  the  18th  of  August  1848  the  de- 
fendant Hawksley,  by  the  direction  of  the 
company,  prepared,  signed,  and  delivered 
to  the  plaintiff  a  certificate  of  that  date, 
in  the  words  and  figures  following :  — - 

"  Lincoln  Waterworks  Company. — I  do 
hereby  certify  that  Mr.  J.  S.  Padley  is 
entitled  to  receive  the  sum  of  544/.  7^*  l^d, 
as  the  final  balance  due  to  him  for  all  the 
works,  and  also  for  all  the  alterations, 
additions,  and  extra  works  done  under  or 
in  pursuance  of,  or  arising  upon  or  out  of 
his  contract  with  the  directors  of  this  com- 
pany. Dated  the  2nd  of  November  1846. 
As  witness  my  hand  this  18th  day  of  August 
1848. 

(Signed)  "  T.  Hawksley, 

Engineer  to  the  said  company. 

•*  To  Thomas  Carline,  Secretary 
to  the  said  company." 

The  bill  then  charged  that  the  last-men- 
tioned certificate  of  the  defendant  Hawks- 
ley was  in  fact  a  mere  contrivance  of  the 
defendants,  the  company,  and  Hawksley, 
for  the  purpose  of  enabling  the  defendants, 
the  company,  to  avoid  paying  the  plaintiff 
the  amount  so  as  aforesaid  justly  remain- 
ing due  to  him,  and  that  the  defendants, 
the  company,  and  T.  Hawksley  had,  since 
the  17th  of  May  1847,  been  and  then  were 
combining  and  confederating  together  for 
the  purpose  of  compelling  the  plaintiff  to 
take  from  the  company  a  sum  much  less 
than  the  amount  justly  remaining  due  to 
him  under  and  by  virtue  of  the  said  agree- 
ment;   and  as   evidence   thereof  the  bill 


charged  that  Hawksley  had,  from  time  to 
time,  refused  to  give  any  certificate  of  the 
amount  justly  due  to  the  plaintiff  as  afore- 
said ;  that  the  whole  of  the  works  required 
to  be  done  by  the  plaintiff  under  and  by 
virtue  of  the  said  agreement,  including  the 
alterations  and  additions  required  by  the 
company  before  the  28  th  of  March  1847» 
with  some  trifling  exceptions,  not  exceed- 
ing in  value  the  sum  of  70/.,  were  fully 
completed  by  the  plaintiff  on  the  28th  of 
August  1847.  The  bill  then  charged  that 
by  want  of  such  certificate  the  plaintiff  was 
unable  to  recover  the  amount  then  remain- 
ing justly  due  to  him  by  means  of  any 
action  at  law,  or  otherwise  than  by  proceed- 
ings in  equity,  and  that  the  accounts  be- 
tween the  plaintiff  and  the  company,  in 
respect  of  the  works  so  done  as  aforesaid, 
were  of  a  complicated  nature,  and  could 
not  be  properly  taken  in  any  action  at  law. 
By  the  ninth,  tenth,  and  eleventh  inter- 
rogatories, the  defendant  Hawksley  was 
called  upon  to  set  forth,  whether  the  works 
so  directed  to  be  omitted,  and  the  prices 
whereof  were  fixed  by  the  said  schedule  of 
prices  at  the  end  of  the  said  specification^ 
did  not  amount  in  the  whole  to  the  sum  of 
963/.  12^.  lld.f  or  to  some  other  and  what 
sum ;  and  whether  the  works  so  directed  to 
be  omitted,  and  the  values  whereof  were 
not  capable  of  being  ascertained  by  the 
prices  at  the  end  of  the  said  specification 
did  not  amount,  according  to  a  fair  valua- 
tion thereof  made  by  the  plaintiff,  to  the 
sum  of  70/.  19«.,  or  to  some  other  and 
what  sum ;  and  whether  the  said  Thomas 
Hawksley  had  not  hitherto  reused,  and 
whether  he  did  not  still  refuse  to  make  any 
estimate  of  such  last-mentioned  works, 
and  why.  Tenth,  whether  the  additional 
works  and  variations  so  as  aforesaid  made 
by  the  plaintiff,  pursuant  to  the  said  me- 
morandum of  agreement,  did  not  amount 
together,  according  to  the  said  schedule  of 
prices,  to  the  sum  of  1,275/.  Ss,  lie/.,  or 
to  some  other,  and  what  sum ;  and  whe- 
ther the  additional  works  and  variations 
so  as  aforesaid  made  by  the  plaintiff,  pur- 
suant to  the  said  agreement,  the  value 
whereof  could  not  be  ascertained  by  the  said 
schedule  of  prices,  did  not  amount  to  the 
said  sum  of  263/.  7^*  4^£/.,  or  to  some 
other,  and  what  sum.  Eleventh,  whether 
the  whole  amount  of  the  works  done  by 
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the  plaintiff  for  the  defendants,  the  com* 
pany,  under  and  by  virtue  of  the  said 
memorandum  of  agreement,  after  allowing 
for  the  works  so  omitted  to  be  done  as 
aforesaid,  did  not  amount  together  to  the 
sum  of  5,003/.  195.  4^d,,  or  to  some  other, 
and  what  sum,  or  how  otherwise. 

The  defendant  Hawksley,by  his  answer, 
stated  that  he  had,  at  the  request  of  the 
plaintiff,  made  his  final  certificate  of  the 
sums  which,  in  his  judgment  or  to  the  best 
of  his  belief,  the  plaintiff  was  entitled  to 
receive,  after  giving  credit  for  the  sums 
already  received.  *'  And  this  defendant 
submits  to  the  judgment  of  the  Court 
whether  he  ought  to  be  required  to  set 
forth,  and  he  declines  to  set  forth  the  data 
upon  which  his  calculations  were  founded, 
or  whether  the  works  so  directed  to  be 
omitted,  and  the  prices  whereof  were  fixed 
by  the  said  schedule  of  prices,  did  amount 
in  the  whole  to  the  sum  of  963Z.  125.  lid., 
or  to  any  other,  or  what  sum."  "  And 
whether  Uie  works  so  directed  to  be  omitted 
and  the  value  whereof  were  not  capable 
of  being  ascertained  by  the  said  schedule 
of  prices,  did  amount,  according  to  a  fair 
valuation  thereof  made  by  the  said  com- 
plainant, to  the  sum  of  70Z.  195.,  or  to  any 
other,  or  what  sum."  **  And  this  defen- 
d'lnt  saith,  he  hath  at  all  times  made  his 
calculations  in  the  matters  in  the  said  bill 
mentioned,  after  taking  into  account  all 
the  works  done  by  the  said  complainant, 
and  has  given  his  certificate  accordingly  ; 
and  he  denies  that  he  has  hitherto  refused, 
or  doth  still  refuse,  to  make  any  estimate 
of  such  works,  &c.  And  this  defen- 
dant saith  he  made  all  the  calculations 
and  estimates  upon  which  such  certificates 
were  founded  fairly  and  to  the  best  of  his 
judgment."  **  And  he  submits  whether 
he  ought  to  be  required  to  set  forth,  and 
he  declines  to  set  forth,  whether  the  ad- 
ditional works  and  deviations  so  as  afore- 
said made  by  the  said  complainant,  pur- 
suant to  the  said  memorandum  of  agree- 
ment, did  amount  together,  according  to 
the  said  schedule  of  prices,  to  the  sum 
of  1,275/.  35.  llrf.,  or  to  some  other,  and 
what  sum,  And  whether  the  additional 
works  and  variations  so  as  aforesaid  made 
by  the  said  complainant,  pursuant  to  tlie 
said  memorandum  of  agreement,  the  value 
whereof  could  not  be  ascertained  by  the 


said  schedule  of  prices,  did  amount  to  the 
sum  of  2G3/.  75.  4^c/.  or  to  some  other, 
and  what  sum,  or  how  otherwise  ;  or  whe- 
ther the  whole  amount  of  the  works  done 
by  the  said  complainant  for  the  said 
Lincoln  Waterworks  Company,  under  or 
by  virtue  of  the  said  memorandum  of 
agreement,  after  allowing  for  the  works  so 
omitted  to  be  done  as  aforesaid,  did  amount 
together  to  the  sum  of  5,003/.  195.  44cl.» 
or  to  some  other,  and  what  sum,  or  how 
otherwise."  ''  And  this  defendant  saith 
he  fairly  and  honestly  decided  upon  the 
amount  justly  due  to  the  said  complainant 
from  the  said  company,  and  he  verily 
believes  that  the  sum  of  544/.  75.  1  jc/.  is 
the  full  amount  which  is  justly  due  to  the 
complainant  from  the  said  company."  The 
answer  then  proceeded  to  negative  the 
charges  of  contrivance  and  collusion  by  and 
between  the  defendants,  Hawksley  and 
the  company,  in  the  making  of  the  said 
final  certificate,  and  insisted  that  the  works 
done  by  the  plaintiff  were  so  imperfectly 
done  that  the  company  were  put  to  great 
additional  expense  in  employing  other 
competent  persons  to  complete  the  same. 

The  plaintiff  took  exceptions  to  the 
defendant  Hawksley*s  answer,  for  in- 
sufficiency in  respect  of  the  ninth,  tenth, 
and  eleventh  interrogatories,  and  the  Mas- 
ter held  the  answer  to  be  sufficient. 

Exceptions  being  taken  to  the  Master's 
report,  the  Vice  Chancellor  Knight  Bruce 
allowed  the  exceptions. 

The  exceptions  now  came  on  to  be  heard, 
by  way  of  appeal,  before  the  Lord  Chan- 
cellor. 

Mr,  Bacon  and  Mr,  Glasse,  for  the 
appellants. — The  defendant  Hawksley  has 
answered  the  bill  in  all  other  respects, 
except  where  it  seeks  a  discovery  from 
him  as  to  various  details  of  the  works,  for 
the  purpose  of  shewing  that  the  certificate 
is  erroneous.  The  defendant  says  that, 
being  the  arbitrator  between  the  parties,  it 
was  his  duty  to  make  the  award,  and  he 
objects  to  set  out  the  grounds  on  wliich 
he  arrived  at  his  judgment.  He  says,  in 
effect,  "In  discharge  of  my  duty  as  arbi- 
trator, I  have  certified  a  certain  sum  to  be 
due  to  you,  and  I  decline  to  shew  you  how 
I  have  arrived  at  that  judgment." 

[The  Lord  Chancellor.  —  That  is, 
whether  I  have  omitted  certain  items  or  not,] 
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The  bill  asks  whether  certain  items  have 
amounted  to  a  certain  sum.  The  question 
isy  whether  a  person  who  has  been  chosen 
as  arbitrator  by  both  parties,  and  whose 
decision  upon  the  matter  is  to  be  final,  is, 
after  having  made  his  award,  to  be  called 
upon  to  set  forth  the  grounds  upon  which 
he  arrived  at  the  result.  Notlung  could 
be  more  opposed  to  the  established  rule 
as  to  arbitrators.  The  defendant  has  not 
pleaded  or  demurred,  but  he  has,  in  the 
way  the  practice  of  the  Court  enables  him 
to  do,  by  his  answer,  objected  to  answer 
these  particular  questions.  The  fraud 
charged  is  wholly  denied  by  the  answer. 

[Tlie  Lord  Chancellor. —  Is  he,  by 
denying  fraud  generally,  to  protect  himself 
from  discovery  ?] 

The  questions  are  wholly  irrelevant,  ex- 
cept fraud  is  proved ;  and  if  fraud  is  proved, 
the  plaintiff  wants  no  discovery.  He  could 
not  be  entitled  to  relief  by  shewing  that 
the  arbitrator  had  made  a  mistake.  If  the 
defendant  had  pleaded  the  award,  he  must 
have  accompanied  his  plea  with  a  denial 
of  fraud.  In  an  Anonymous  case  (I)  the 
plea  of  an  arbitrator  was  allowed ;  so  in 
Lingood  v.  Croueher  (2),  Steward  v.  the 
East  India  Company  {3)  and  ScougvU  v. 
Campbell  (4). 

[The  Lord  Chancellor. — The  rule  was 
formerly  understood  to  be,  that  a  defendant 
who  had  submitted  to  answer,  must  answer 
everything;  and  it  was  considered  gene- 
rally that  the  Master  could  not  enter  into 
the  question  whether  an  interrogatory  was 
material  or  not.  Some  Masters  thought 
they  might ;  and  in  order  to  remove  that 
diflSculty,  an  Order  (38th  Order  of  the  26th 
of  August  1841  (5),)  was  made,  giving  the 
defendant  power,  by  his  answer,  of  stating 
reasons  why  he  did  not  answer  or  declined 
to  answer ;  but  that  was  confined  to  those 
questions  which  before  were  considered 
immaterial,  and  which  the  party  might  have 
demurred  to ;  and  the  order,  therefore,  is, 
that  a  party  may  now,  by  answer,  decline 
to  answer  any  question  from  which  he 
might  have  protected  himself  by  demurrer. 

(1)  3  Atk.  644. 

(2)  2  Ibid.  395. 

(3)  2  Vern.  380. 

4)  1  Chit  288. 

5)  Ord.  Can.  175;  lOLawJ.Rep.  (N.8.)Chanc. 
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How,  in  this  oase,  could  the  defendant 
protect  himself  from  answering  by  de- 
murrer ?  If  he  could  not,  he  is  not  within 
the  Order.    All  the  cases  are  as  to  pleas.] 

Steward  v.  the  East  India  Company  was 
a  case  upon  demurrer. 

[The  Lord  Chancellor. — It  is  very 
difiicult  to  understand  that  case ;  the  de- 
murrer admitted  all  the  facts ;  fraud  was 
charged,  and  yet  the  demurrer  was  al- 
lowed.] 

We  submit,  then,  that  these  particular 
questions  are  immaterial ;  and  the  sub- 
mitting that  he  is  not  bound  to  answer, 
amounts  to  a  demurrer. 

Mr,  Wiyram  and  Mr,  Hallett,  contra, 
were  not  heard. 

The  Lord  Chancellor. — It  appears  to 
me  very  clearly  that  the  Vice  Chancellor 
is  right,  and  on  this  simple  ground.  It 
is  true  the  arbitrator,  if  he  takes  proper 
means  to  protect  himself  and  to  clear 
himself  from  the  imputation  of  fraud, 
is  not  bound  to  state  the  reasons  of 
his  award,  because  he  is  the  Judge ;  and 
if  he  has  not  deprived  himself  of  his 
character  of  arbitrator,  he  has  a  right, 
under  that  character,  to  protect  himself. 
But  if  any  fraud  is  imputed,  he  must 
so  frame  his  defence  as  to  disprove  the 
imputation  of  fraud,  otherwise  that  takes 
away  the  protection  which  belongs  to  the 
character  of  arbitrator.  Here  are  certain 
facts  alleged  to  shew  improper  collusion 
between  him  and  other  parties.  It  is  stated 
in  general  terms  to  be  a  fraud,  and  par- 
ticular facts  are  alleged  as  evidence  of  that 
fraud.  He  does  not  at  all  protect  himself 
from  that  charge  by  denying  the  result  of 
those  facts.  He  does  not  protect  himself 
by  negativing  those  from  which  the  fraud 
is  inferred,  but  he  denies  the  general  result^ 
and  by  so  doing  he  takes  upon  himself  to 
be  the  judge  in  his  own  case,  and  to  say 
he  is  not  guilty  of  a  fraud.  He  may  not 
call  it  fraud,  but  probably  the  Court  may 
call  it  so,  and  as  long  as  those  charges  are 
suggested  against  him  which  are  alleged 
to  shew  the  fraud,  and  until  there  is  an 
opportunity  of  trying  the  whole  truth,  he 
has  no  means  of  protecting  himself  frt)m 
the  imputation  of  fraud,  and,  therefore, 
cannot  refer  to  the  character  of  arbitrator 
for  the  purpose  of  protection.     Upon  the 
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merits,  having  submitted  to  answer,  I 
think  that  he  is  bound  to  answer  those, 
which  are  clearly  not  immaterial  questions, 
for  the  purpose  of  the  case  as  stated  by 
the  bill.  He  admits  he  cannot  decline  to 
answer  those  questions  under  the  Order, 
because  they  are  questions  as  to  which  he 
could  not  demur ;  consequently,  the  Order 
does  him  no  good,  and  anterior  to  that 
Order  those  questions  were  not  so  imma- 
terial that  they  could  have  been  demurred 
to.  Therefore,  there  is  not  only  the  prin- 
ciple of  the  Court  as  to  arbitrators,  but 
there  is  the  form  and  rule  of  the  court, 
which  would  compel  him  to  answer  those 
questions.  There  being  circumstances, 
by  which,  if  they  should  be  admitted,  the 
plaintiff  contends  that  the  fraud  which  he 
imputes  would  in  some  degree  be  esta- 
blished, I  am  clearly  of  opinion  that  as  the 
matter  stands  upon  these  pleadings,  the 
defendant  is  bound  to  answer  those  ques- 
tions ;  and  the  appeal  will,  therefore,  be 
dismissed,  with  costs. 


HIRST  V,  T0L80N. 


Solicitor — Articled  Clerk — Death  of  the 
Master  mthin  the  Term — Return  of  Pre- 
mium, 

In  November  1845  A,  an  infant,  was 
hound  as  an  articled  clerk  to  B,  an  attorney 
and  solicitor,  for  the  term  of  Jive  years,  and 
a  premium  of  200/.  was  paid  to  B.  by  the 
mother  of  A ;  and  in  consideration  thereof, 
B,  covenanted  with  the  mother  that  he  wotdd 
teach  and  instruct  A.  in  the  practice  of  an 
attorney  and  solicitor,  which  B,  did  then  or 
should  during  the  said  term  use  or  practise. 
In  October  1847  B,  died.  In  a  suit  by  A, 
and  his  mother  against  the  executors  of  B, 
the  Court  referred  it  to  the  Master  to  inquire 
and  state  what  proportion  of  the  premium 
ought  to  be  returned.  Upon  appeal^  the 
decree  was  affirmed. 

By  articles  of  agreement,  dated  the  6th 
of  November  1845,  and  made  between 
Richard  Tolson,  a  solicitor,  since  deceased, 
of  the  one  part,  and  the  plaintiffs,  Sarah 
Hirst  and  Henry  S.  Hirst,  then  an  infant 
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of  the  age  of  sixteen  years,  of  the  other 
part,  Henry  S.  Hirst  was  bound  as  articled 
clerk  to  Richard  Tolson  for  the  period  of 
five  years  then  next  ensuing ;  and  in  con- 
sideration of  the  simi  of  200/.  paid  to 
Richard  Tolson  by  Sarah  Hirst,  Richard 
Tolson  covenanted  with  Sarah  Hirst  that 
he  would  accept  Henry  S.  Hirst  as  his 
clerk,  and  also  would,  to  the  utmost  of  his 
skill  and  knowledge,  teach  and  instruct  him, 
or  cause  him  to  be  taught  and  instructed, 
in  the  practice  or  profession  of  an  attorney 
and  solicitor,  which  the  said  Richard  Tolson 
then  did  or  should  at  any  time  thereafter, 
during  the  said  term,  use  or  practise. 
Henry  S.  Hirst  entered  into  the  service 
of  Richard  Tolson  as  such  articled  clerk, 
and  continued  in  such  service  until  the 
-death  of  Richard  Tolson. 

In  October  1847  Richard  Tolson  died, 
having  by  his  will  appointed  the  defen- 
dants, Sarah  E.  Tolson,  J,  W.  Wasney, 
and  George  Dryden,  his  executrix  and 
executors.  Upon  the  death  of  Richard 
Tolson,  Sarah  Hirst  applied  to  his  ex- 
ecutors for  a  return  of  a  proportionate  part 
of  the  premium  of  200/.  The  executors 
declining  to  comply  with  such  demand, 
Sarah  Hirst  and  Henry  S.  Hirst  filed  their 
bill  against  the  executors  of  Richard  Tol- 
son, praying  that  the  defendants  might  be 
decreed  to  repay  and  return  to  the  plaintiff 
Sarah  Hirst,  out  of  the  assets  of  Richard 
Tolson,  a  due  and  just  proportion  of  the 
premium  of  200/.,  and  that  it  might  be 
declared  by  the  Court  what  was  the  just 
and  proper  proportion  to  be  returned ;  and 
that  the  defendants,  out  of  such  assets, 
might  be  decreed  to  pay  the  costs  of  this 
suit,  and  that  the  defendants  might  either 
admit  assets,  or  that  the  accounts  might  be 
taken. 

The  defendants,  by  their  answer,  ad- 
mitted assets,  and  stated  that  the  testator 
shortly  before  his  death  had  taken  into 
partnership  in  his  business,  as  an  attorney 
and  solicitor,  one  Charles  Clough,  who, 
since  the  death  of  the  testator,  had  carried 
on,  and  still  continued  to  carry  on,  the  said 
business ;  and  that  on  the  death  of  the 
testator  it  was  arranged  between  the  de- 
fendants and  Charles  Clough,  that  the 
latter  should  take  Henry  S.  Hirst  as  his 
clerk  for  the  remainder  of  his  articles, 
without  any  premium,  and  such  arrange- 
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ment  was  communicated  to  Henry  S.  Hirst; 
and  they  submitted  that  the  plaintiffs  were 
not  entitled  in  equity  to  any  relief  against 
the  defendants  in  respect  of  the  matters  in 
the  bill  mentioned,  but  that  their  remedy, 
if  any,  was  at  law. 

The  Vice  Chancellor  of  England,  by  his 
decree,  referred  it  to  the  Master  to  inquire 
and  state  what  part  of  the  premium  ought 
to  be  returned,  and  that  the  defendants 
should  pay  the  same  to  the  plaintiffs,  toge- 
ther wiUi  the  costs  of  the  suit — 18  Law 
J,  Rep,  (n.s.)  Chanc.  308. 

The  defendants  appealed  from  that 
decree. 

Mr,  RoU  and  Mr,  Rogers^  for  the  plain- 
tiffs.— ^The  Court  has  a  clear  jurisdiction 
to  order  a  return  of  part  of  the  premium 
where  the  relation  of  Uie  parties  is  put  an 
end  to  by  the  death  of  the  master — Soam 
V.  Bowd(BH{X)  A°<^  Newton  y,  Row8e(2). 
So  also  where  the  relation  is  determined 
by  the  act  of  the  master  — -  Lockley  v. 
Eldridge  (3)  and  Therman  v.  AbeU  (4). 
So  also  in  the  case  of  the  bankruptcy  of 
the  master — Ex  parte  Sandhy  (5).  The 
executors  of  the  deceased  master  have  no 
light  to  depute  another  person  to  fulfil  the 
obligations  of  their  testator — Pearce  v. 
Chamberlain  (6). 

Mr,  R,  Palmer  and^r.  Amphlett,  for  the 
defendants. — The  remedy  of  the  plaintiffs, 
if  any,  is  at  law,  for  this  is  a  legal  con- 
tract ;  but  a  contract  to  serve  on  the  one 
side  and  to  instruct  on  the  other,  is  dis- 
chaiged  by  the  death  of  one  of  the  parties 
•^/ii  re  Thompson  (7).  In  the  cases  of 
Wadsworth  v.  Gye(fi)  and  Soam  v.  Bowden 
there  was  a  contract  to  maintain  as  well  as 
to  instruct,  and  that  distinguishes  those 
cases.  The  summary  jurisdiction  of  courts  of 
law  is  only  exercised  where  both  parties  are 
living.  The  only  authority  for  the  juris- 
diction in  equity  is  the  case  of  Newton  v. 
Rowse,  where  it  is  stated  in  a  note  that  the 
pleadings  set  up  a  case  of  fraud. 

[The  Lord  Chancellor.  —  The  Court 
could  not  have  acted  upon  that  ground,  or 

(1)  Rep.  temp.  Finch,  896. 

(2)  1  Vem.  460. 

(8)  Rep.  temp.  Finch,  124. 

(4)  2  Vera.  64. 

(5)  1  Atk.  149. 

(6)  2  Yes.  35. 

(7)  1  Exch.  Rep.  864. 

(8)  Sid.  216. 


it  would  have  ordered  the  whole  premium 
to  be  returned.  In  Hale  v.  Webb  (9)  the 
Court  assumed  the  jurisdiction  to  order  a 
return  of  the  premium,  but  refused  relief 
upon  other  grounds.  Here  the  party  has 
paid  a  premium  for  a  consideration  which 
is  never  performed ;  and  though  the  remedy 
is  at  law,  there  is  no  possible  objection  to 
a  party  coming  into  equity  in  a  suit  to 
administer  assets.  In  the  case  of  Stokes  v. 
Twitchen  (10)  Gibbs,  C.J.  assumed  that 
the  party  would  be  entitled  to  recover  the 
money  as  paid  without  consideration ;  but 
he  refused  relief  on  the  ground  of  the 
plaintiff  having  been  cognizant  of  a  firaud 
upon  the  revenue.] 

The  cases  of  Hale  v.  Webby  Argles  v. 
Heaseman(\\\  and  Cuff  v.  Broum{\2\ 
are  all  opposed  to  the  plaintiffs'  claim. 

Mr,  Rolt  replied. 

The  Lord  Chancellor.  —  This  is  an 
unfortunate  case,  and  I  should  think  it 
more  unfortunate  if  I  considered  it  neces- 
sary to  send  the  parties  to  law.  The 
case  is  one  which  often  occurs,  namely, 
where  the  master  of  an  articled  clerk  dies 
before  the  term  of  his  articles  has  expired, 
and  thereby  the  clerk  loses  the  benefit  for 
which  his  friends  have  contracted  and  have 
paid  a  premium.  The  estate  of  the  master 
is  administered  in  this  court ;  and  whether 
the  claim  is  at  law  or  in  equity,  the  ques- 
tion is  a  proper  subject  to  be  entertained 
in  this  court.  The  Court  is  not  in  the 
habit  of  sending  all  creditors  to  law  who 
come  here  to  prove  their  debts.  Where  a 
question  of  great  difficulty  arises,  it  may 
be  expedient  to  send  it  to  law ;  but  it  is 
not  necessarily  the  practice  of  the  Court 
to  do  so.  I  cannot  but  think  that  the 
personal  representatives  would  have  re- 
membered better  what  was  due  to  the 
memory  of  the  deceased,  if  they  had  not 
endeavoured  to  take  advantage  of  this 
objection  to  defeat  this  young  man's  just 
claim ;  but  as  they  have  pursued  that 
course,  it  is  my  duty  to  decide  upon  the 
strict  rights  of  the  parties.  If  tiiis  had 
been  a  mere  question  on  the  covenant,  this 
Court  would  not  have  entertained  original 

(9)  2  Bro.  C.C.  78. 

(10)  2  Moore,  538 ;  i.  c.  8  Taunt  492. 

(11)  1  Atk.  518. 

(12)  5  Price,  297. 
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jorisdictioii,  but  would  have  left  the  matter 
to  law,  where  it  would  have  rested  in 
damages,  which  a  jury  must  assess,  upon 
the  breach  of  covenant.  But  if,  on  the 
other  hand,  independently  of  that,  there  is 
a  right  existing  from  the  transaction  itself, 
and  which  woiUd  have  existed  if  there  had 
been  no  covenant,  that  is,  a  right  to  a 
return  of  a  proportion  of  the  premium 
paid,  on  the  ground  that  the  consideration 
for  which  it  was  paid  had  failed,  that  is  a 
ground  for  an  equitable  action  for  money 
had  and  received;  and  the  Court  will 
administer  this  equity  in  disposing  of  the 
estate  of  the  intestate.  I  am  of  opinion 
that  in  this  case  the  transaction,  indepen- 
dently of  the  covenant,  gives  the  plaintiff 
a  right  to  recover  back  a  proportionate 
part  of  the  money  so  paid,  on  the  ground 
that  the  instruction  has  failed.  In  Stokes 
V.  TwitcheHf  Gibbs,  C.J.  assumes  that  the 
plaintiff  was  certainly  entitled  to  recover 
back  the  money  so  paid  ;  but  the  articles 
did  not  contain  a  statement  of  the  premium 
which  had  been  paid,  and  the  question  was, 
whether  this  arose  from  error  or  fraud ;  and 
the  Chief  Justice  was  of  opinion  that  the 
plaintiff  ought  not  to  recover,  because  it 
was  an  attempt  to  defraud  the  revenue. 
Whether  the  consideration  fails  by  the  act 
of  the  party  or  by  the  death  of  the  party  is 
immaterial.  The  money  is  paid  in  antici- 
pation of  a  friture  benefit,  which  the  party 
is  prevented  from  receiving.  Here  the 
plaintiff  has  paid  money  for  instruction 
which  he  cannot  now  enjoy.  Upon  such 
a  state  of  things  the  authorities  establish 
that  from  the  transaction  an  equity  arises 
independent  of  the  covenant.  If  that  is 
so,  has  the  party  a  right  to  come  against 
the  intestate's  estate  ?  No  one  can  doubt 
it.  I  find  so  early  as  the  case  in  1  Vem, 
Rep.  no  question  was  raised  as  to  the 
jurisdiction  of  the  Court.  It  was  not  only 
entertained  to  that  extent,  but  carried 
further  in  Newton  v.  Rotvse,  It  is  difficult 
to  discover  in  that  case  upon  what  grounds 
the  apportionment  was  made  ;  but  the  case 
is  a  distinct  authority  for  an  apportion- 
ment. In  modem  times  this  principle  has 
been  applied  in  theadministration  of  estates. 
In  Hale  v.  Webb  Lord  Kenyon,  having 
the  full  matter  before  him  upon  an  appli- 
cation against  the  executors  of  the  master 
for  a  return  of  the  premium,  never  doubted 


the  jurisdiction,  but  decided  the  case  upon 
the  special  ground  that  the  parties  had 
agreed  to  cancel  the  articles.  If  the  Court 
has  jurisdiction  against  a  living  master, 
a  fortiori  it  must  have  against  the  estate 
of  a  deceased  master.  If  Qie  principle  has 
been  admitted  at  law  in  an  action  for  money 
had  and  received,  what  reason  is  there  for 
saying  that  this  Court  has  not  jurisdiction  ? 
The  only  matter  for  consideration  is,  whe- 
ther this  right  is  so  clear  that  the  Court 
can  adjudicate  upon  it  without  sending  it 
to  law  first.  I  think  there  is  a  debt  at 
law,  and  also  a  debt  in  equity,  and  that 
the  case  is  one  in  which  the  plaintiffs,  hav- 
ing such  debt,  have  a  right  to  payment  of 
such  debt  in  the  administration  of  the 
estate.  The  appeal,  therefore,  must  be 
dismissed,  with  costs. 


M.R,     \ 
ay  3,  4.  J 


SHALLCROSS  V.  WRIGHT. 


May 

Executor — Liability — PaymenU  —  /«- 
plied  Contract — Physician — Remuneration 
— Attendance. 

F.  B.  died,  at  the  house  of  Hy  of  a  eon^ 
tagious  disease,  and,  under  the  advice  of 
medical  men,  H.  removed  from  his  house 
with  his  family  while  it  was  cleansed^  and 
the  room  where  F.  B.  died  fumigated.  H^ 
also  to  prevent  infection,  destroyed  all  the 
furniture  in  the  room  where  F.  B,  died; 
and  his  executor  paid  to  H,  1601.  as  a  com-' 
pensation  for  his  loss,  ^c. ;  and  upon  exeep^ 
tions  to  the  Master's  report  disallowing 
the  payment,^-" Held,  it  being  both  neees^ 
sary  to  remove  and  a  duty  to  destroy  the 
furniture,  that  an  implied  contract  existed^ 
and  that  the  executor  was  entitled  to  be 
aUowed  the  payment,  but  that  the  parties 
were  entitled  to  further  inquiry;  and  the 
exception  was  allowed,  with  costs. 

A  physician  attended  F.  B.  during  several 
of  the  last  years  of  his  life  without  any  pay^ 
ment  being  made  to  him,  but  upon  some  under-' 
standing  that  remuneration  was  to  be  made 
by  a  legacy,  which  was  not  done,  and  the 
executor  paid  to  the  physician  100/.  as  a 
remuneration  for  the  services  performed^ 
which  the  Master  disallowed.  Upon  except 
tions  to  the  report, — Held,  that  there  was 
nothing  to  raise  an  implied  contract ;    that 
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i?te  executor  had  placed  himself  in  the  eitua^ 
turn  of  the  physician  and  was  not  entitled  to 
have  the  payment  allowed ;  and  the  excep- 
tion was  overruled^  with  costs. 

This  cause  came  before  the  Court  upon 
exceptions  to  the  Master's  report,  taken 
by  the  defendant,  Charles  Wright,  one  of 
the  executors  of  Francis  Brookes,  deceased. 
The  first  exception  was  on  the  ground  that 
he  had  not  allowed  him,  in  his  discharge, 
the  sum  of  160/.,  paid  to  Major  Hawkes 
as  an  indemnity  or  compensation  for  the 
destruction  of  certain  of  his  furniture  and 
for  the  expenses  of  himself  and  family  while 
residing  at  an  hotel  at  Leamington,  in  con- 
sequence of  the  testator's  death  from  typhus 
fever  while  staying  at  the  house  of  Major 
Hawkes  on  a  visit  to  him  as  a  friend. 

The  second  exception  was  on  the  ground 
that  the  Master  had  not  allowed  to  the 
defendant,  Charles  Wright,  on  his  dis- 
charge, the  sum  of  100/.  paid  by  him  as 
one  of  the  executors  of  the  said  testator 
to  Dr.  Knight,  for  his  attendance  on  the 
testator  as  a  physician  during  several  years. 

From  the  affidavits  it  appeared  that 
Francis  Brookes  went  to  Leamington  for 
the  benefit  of  his  health,  and  resided  at  the 
bouse  of  Major  Hawkes,  the  master  of  the 
ceremonies,  where  he  subsequently  died  of 
malignant  typhus  fever.  Major  Hawkes, 
under  the  advice  of  the  physician  and 
medical  attendants  of  Francis  Brookes,  and 
to  prevent  a  spread  of  contagion,  removed 
himself  and  family  to  an  hotel  while  the 
house  was  fumigated,  painted,  and  white- 
washed ;  and  to  prevent  infection  Major 
Hawkes,  under  the  like  advice,  destroyed 
the  bed  and  bedding  on  which  the  deceased 
died,  and  also  the  furniture  of  the  room, 
which  had  been  new  within  two  years  and 
was  of  a  costly  description,  and  a  consider- 
able quantity  of  linen  and  other  goods.  The 
rooms  and  interior  of  the  house  generally 
were  forthwith  whitewashed,  cleansed,  and 
fumigated  at  the  expense  of  Major  Hawkes, 
and  during  all  this  time  he,  with  his  wife 
and  nine  children,  and  an  establishment  of 
five  servants,  resided  at  an  hotel,  which, 
from  his  being  master  of  the  ceremonies,  it 
was  necessary  should  be  of  such  a  descrip- 
tion that  persons  visiting  the  Spa  might 
be  introduced  to  him.  In  consequence  of 
this  Charles  Wright,  the  executor  of  Francis 


Brookes,  paid  to  Major  Hawkes  the  sum 
of  160/.  as  a  compensation,  to  which  he 
considered  himself  entitled,  for  his  ex- 
penses and  the  destruction  of  his  property; 
but  this  sum  the  Master  refused  to  allow. 
Dr.  Knight,  in  his  affidavits  in  support 
of  the  second  exception,  stated  that  he 
had  practised  at  StajQTord  as  a  physician 
for  thirty  years ;  that  he  attended  Francis 
Brookes,  who  declared  his  intention  of 
making  payment  for  the  same;  that  for 
many  years  previous  to  his  decease  he 
attended  him,  more  frequently  as  his  mala- 
dies increased,  and  for  die  last  year  he  was 
in  almost  constant  attendance,  frequently 
at  night,  though  Moss  Hill,  the  residence  of 
the  deceased,  was  two  miles  from  Stafford ; 
and  that  after  the  death  of  Francis  Brookes 
his  executors  paid  him  100/.  as  a  compen- 
sation for  his  professional  services,  which, 
if  the  remuneration  had  been  made  after 
the  rate  usually  allowed  to  physicians, 
would  have  been  much  larger.  He  also 
stated  that  Francis  Brookes  promised  to 
pay  him  for  his  services  or  leave  him  an 
equivalent ;  but  that  he  had  never  received 
any  sum  of  money  for  the  professional 
services  he  had  rendered  to  Francis  Brookes. 

Mr.  RoupeU  and  Mr.  ViUiers  in  sup- 
port of  the  exceptions.— Major  Hawkes 
is  entitled  to  a  remuneration  for  his  loss. 
The  injury  was  done  by  the  deceased ; 
an  implied  contract  was  raised;  and  the 
executors  ought  not  to  be  subject  to 
an  action  for  a  duty  cast  upon  them  by 
their  office.  With  respect  to  the  second 
exception.  Dr.  Knight  had  attended  under 
the  impression  that  he  was  to  be  paid. 
Promises  had  been  made  to  Dr.  Knight; 
but  was  that  to  be  considered  as  an  equiva- 
lent, and  to  be  in  lieu  of  payment? 

2  Black.  Com.  443,  18th  edit. 

Jenkins  v.  Tucker^  1  H.  Black.  90. 

TugweU  v.  HeymaUy  3  Camp.  298. 

Rogers  v.  Price,  3  You.  &  J.  28. 

Wentworth  v.  Tubh,  1  You.  &  C.  C.C. 
171 ;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc.  61 ;  and  2  You.  &  C.  C.C. 

537. 
Williams  v.  Wentworth,  5  Beav.  325. 
These  are  cases  of  implied  contract. 

Mr.  Turner  and  Mr.  Elderton,  for  the 
plaintiff,  said  the   sums  disallowed  were 
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paid  out  of  an  insolvent  estate.  Had 
F.  Brookes  lived  and  Major  Hawkes  been 
forced  to  destroy  his  furniture,  he  could 
not  have  brought  any  action.  It  might 
as  well  be  said  there  was  a  charge  for 
extra  food  :  it  was  a  work  of  charity. 
The  cases  cited  were  cases  of  necessity. 
There  was  also  nothing  to  shew  that  the 
disease  was  not  contracted  at  the  house 
of  Major  Hawkes.  With  respect  to  Dr. 
Knight,  he  took  his  chance  whether  the 
testator  would  leave  him  a  legacy  or  not. 

Mr,  Walpole  and  Mr,  G,  L,  Russell,  for 
the  next-of-kin  of  F.  Brookes. — Nelson  v. 
Duncombe  (1),  Charley  v.  Bolcot  (2). 

The  Master  op  the  Rolls. — No  further 
discussion  is  necessary  on  the  first  ex- 
ception. There  are  cases  of  necessity,  in 
which  an  executor  is  called  upon  to  act.  It 
is  his  duty  to  bury  a  dead  body,  that  is  to 
be  done  for  the  benefit  of  the  living,  and 
it  raises  a  consideration  for  an  implied 
contract.  In  this  case  it  was  absolutely 
necessary  to  remove  the  furniture,  as  the 
deceased  had  died  of  a  disease  so  highly 
contagious  that  it  became  necessarily  a  duty 
to  remove  it.  As  there  was  both  a  neces- 
sity and  a  duty,  it  raised  a  right  to  be  re- 
munerated. The  parties,  however,  are  not 
bound  by  the  report.  They  are  entitled 
to  further  inquiry,  if  they  desire  it. 

Mr,  Roupell,  in  reply  upon  the  second 
exception.— There  is  nothing  which  shews 
that  Dr.  Knight  volunteered  his  services 
or  agreed  to  accept  any  equivalent.  The 
executor,  feeling  the  obligation  he  was 
under,  paid  the  amount — Veitch  v.  Russell 
(3). 

The  Master  op  the  Rolls. — Dr.  Knight 
had  gone  on  from  year  to  year  attending 
the  deceased,  but  it  was  in  the  hopes  of 
receiving  a  legacy.  There  does  not  appear 
to  be  anything  to  raise  an  implied  contract. 
I  must  therefore  overrule  this  exception; 
and  if  the  executor  takes  upon  himself  to 
pay  the  amount  he  places  himself  in  the 
situation  of  the  party.     I  cannot  have  it 

(1)  9  Beav.  211;   8.  c.  \5  Law  J.  Rep.  (n.b.) 
Chanc.  296. 

(2)  4  Term  Rep.  317. 

(3)  3  aB.  Rep.  928;  s.c.  12  Law  J.  Rep.  (n.s.) 
Q.B.  13. 


allowed,  as  it  was  paid  without  any  con- 
sideration. I  must,  therefore,  allow  the 
first  exception,  and  overrule  tiie  second, 
with  costs. 


V 
May 


.C.     >    J 


re  Webber's  settlement. 


Next-^f'hin — Statute  of  Distributions-^ 
Construction  of  a  Settlement, 

In  a  marriage  settlement,  a  sum  of  stock 
was  given  to  trustees,  after  the, death  of  the 
husband  and  wife,  upon  trust,  in  case  the  wife 
died  first,  ^^for  such  person  or  persons  as  at 
the  time  of  the  death  of  the  husband  should 
be  the  next-of-kin  of  the  wife,  and  would  be 
entitled  to  her  personal  estate  and  effects,  his, 
her  and  their  executors,  administrators  and 
assigns,  as  if  she  had  died  sole  and  unmar" 
ried,**  The  wife  died  first,  leaving  five 
brothers  and  sisters.  On  the  death  of  the 
husband  only  one  brother  was  living,  but 
there  were  children  of  the  other  brothers  :•— 
Held,  that  the  brother  surviving  at  the  death 
of  the  husband  took  the  whole  fund,  as  the 
next-of-kin  designated  in  the  settlement. 

This  was  the  petition  of  Thomas  Webb, 
which  stated  that,  by  an  indenture,  dated 
the  27th  of  May  1813,  made  upon  the 
marriage  of  John  Webber  and  Ann  Webb, 
a  sum  of  378/.  consols  was  transferred  into 
the  names  of  the  trustees  of  the  settlement, 
upon  trust  to  pay  the  dividends  to  the  said 
Ann  Webb  for  life,  for  her  separate  use ; 
and  in  case  she  should  survive  the  said 
John  Webber  then  upon  trust  for  the  said 
Ann  Webb,  her  executors,  administrators 
and  assigns ;  but  in  case  the  said  Ann  Webb 
should  die  in  the  lifetime  of  the  said  John 
Webber,  then  in  trust  for  such  persons  as 
the  said  Ann  Webb  should  by  deed  or  will 
appoint,  and  for  want  of  such  appointment 
upon  trust  to  pay  the  dividends  to  John 
Webber  for  his  life,  and  after  his  decease 
the  trustees  were  to  stand  possessed  of  and 
interested  in  the  said  trust  monies,  ''for 
such  person  or  persons  as  at  the  time  of 
the  death  of  the  said  John  Webber  should 
be  tlie  next-of-kin  of  the  said  Ann  Webb, 
and  would  be  entitled  to  her  personal 
estate  and  effects,  his,  her  and  their 
executors,  administrators  and  assigns,  as  if 
she  had  died  sole  and  unmarried.*'     The 
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petition  stated  that  Mrs.  Webber  died 
during  her  husband's  lifetime  without 
leaving  any  issue,  and  without  having 
made  any  appointment  of  the  trust  funds 
comprised  in  the  settlement;  that  John 
Webber  died  afterwards  in  the  month  of 
March  1849  ;  that  the  said  Ann  Webber 
left  at  the  time  of  her  decease,  five  bro- 
thers surviving  her,  that  is  to  say,  the 
petitioner,  and  four  others  who  all  died 
in  the  lifetime  of  John  Webber,  leaving 
children ;  that  the  trustees  of  the  settlement 
had  paid  the  trust  funds  into  court  under 
the  Trustee  Act.  The  petition  prayed 
that  the  said  trust  funds  might  be  trans- 
ferred and  paid  to  the  petitioner. 

Mr,  Stuart  and  Mr.  Law  appeared  in 
support  of  the  petition,  and  contended  that 
the  petitioner  being  Uie  eldest  brother  of 
Mrs.  Webber,  was  entitled  to  the  whole  of 
the  stock  as  her  next-of-kin  living  at  the 
death  of  her  husband.  There  could  be 
no  doubt  that  according  to  the  ultimate 
limitation  in  the  settlement,  the  period  at 
which  the  persons  composing  the  class  of 
next-of-kin  of  Ann  Webber  were  to  be 
ascertained  was  the  death  of  her  husband, 
and  not  the  period  of  her  own  death.  It 
was  also  clear  that  a  gift  or  limitation  to 
the  next-of-kin  of  an  individual,  in  the 
absence  of  any  words  importing  a  reference 
to  the  Statute  of  Distributions,  comprised 
those  only  who  were  her  next  or  nearest  of  kin 
according  to  the  natural  and  literal  mean- 
ing of  the  words,  and  not  those  who  would 
be  entitled  by  right  of  representation  under 
the  Statute  of  Distributions.  It  was  true 
that  where  there  was  an  intestacy,  and  the 
division  of  property  was  to  be  made  under 
the  statute,  nephews  and  nieces  of  the 
intestate,  as  representing  their  deceased 
parents,  would  be  entitled  to  share  with  the 
brothers  and  sisters  of  the  intestate  living 
at  his  death ;  but  in  this  case  the  persons 
entitled  to  take  must  be  ascertained  from 
and  could  only  take  under  the  expressions 
made  use  of  in  the  ultimate  limitation  in 
the  settlement,  and  not  as  if  there  were 
an  intestacy.  The  only  doubt  that  could 
arise  was  upon  the  words  **  and  would  be 
entitled  to  the  personal  estate  as  if  she  had 
died  sole  and  unmarried,*'  whether  those 
words  could  be  held  to  import  any  reference 
to  the  Statute  of  Distributions ;  but  it  was 


contended  that  they  were  not  susceptible 
of  such  a  construction,  and  that  they  were 
only  used  to  express  an  anxious  intention 
of  excluding  any  claim  cm  the  part  of  John 
Webber  the  husband.  The  foUowing  cases 
were  cited— 

Elnaley  v.  Yornip,  2  Myh  &  K.  780 ; 

8.  c.  4  Law  J.  Rep.(N.s.)Chanc.  200* 

Withy  V.  Mangles,  4  Beav.  S58;  s.c. 

10  Law  J.  Rep.  (n»s.)  Chanc.  391, 

and 

Brandon  v.  Brandon,  8  Swanst.  312. 

.  Mr.  Rogers  and  Mr.  Prior,  for  the 
children  of  the  deceased  brothers  of  Mrs» 
Webber,  contended  that  the  words  in  the 
clause  of  the  settlement  clearly  pointed  out 
that  the  whole  of  the  next-of-kin  under 
the  Statute  of  Distributions  were  intended 
to  take,  and  therefore  that  the  nephews 
and  nieces  of  Mrs.  Webber,  who  formed 
part  of  her  next-of-kin  at  the  decease  of 
John  Webber,  were  entitled  to  share  with 
the  petitioner. 

Mr.  FoUett  appeared  for  the  trustees. 

The  Vice  Chancellor. — ^The  rule  in 
construing  a  deed  is,  that  the  first  words 
are  to  controul  the  latter,  and  if  the  latter 
part  of  the  clause  be  inconsistent  with  the 
former,  the  latter  words  must  be  disregarded. 
The  question  woidd  be  different  if  it  arose 
upon  the  words  of  a  will;  but  as  this  is 
a  settlement,  my  opinion  is  that  the  peti- 
tioner is  entitled  to  the  whole  of  the  fund, 
and  the  order  must  be  made  according  to 
the  prayer  of  the  petition. 


M 

June 
July 


.R.     ") 
Bl2;    V 

y2.  ) 


GRAY  V,   HAIO. 
HAIO  V,   GRAY. 


Practice — Original  BiU  and  Cross  Bill — 
Amendment  of  original  Bill — Priority. 

The  rule,  that  a  plaintiff  in  an  original 
suit  hy  amending  his  hill  after  a  cross  hill  is 
filed  loses  his  priority  of  suit,  and  cannot  call 
upon  the  defendant  to  answer  the  amended 
bill,  before  he  answers  the  cross  biU,  will 
not  prevail,  where  exceptions  being  taken  to 
the  answer  to  the  original  bill  for  insuffi^ 
ciency,  and  allowed,  the  plaint^  under  an 
order  to  amend,  and  for  the  defendant  to 
answer  the  amendments  and  exceptions  to- 
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geiheTf  amended  his  bill  after  a  cross  InU 
filedf  but  having  served  notice  of  the  order 
to  amend,  before  he  was  served  with  the 
subpoena  to  answer  the  cross  bill. 

This  was  a  motion  by  6.  Gray  to  dis- 
charge an  order  of  course,  dated  the  8th  of 
April  1850,  directing  that  Haig  should 
have  a  month  to  put  in  his  answer  to  the 
amended  bill  of  the  plaintiff  G.  Gray,  after 
the  latter  should  have  put  in  his  answer  to 
the  cross  bill. 

The  original  bill  was  filed  on  the  14th  of 
January  1849  by  the  plaintiff  G.  Gray,  the 
defendant  to  the  second  or  cross  suit. 

Mr.  Haig,  the  defendant  in  the  first  suit 
and  the  plaintiff  in  the  second  suit,  put  in 
his  answer.  Exceptions  were  taken  for 
insufiiciency  and  allowed  by  the  Master  on 
the  21st  of  March,  and  a  month's  time  was 
given  to  Mr.  Haig  to  answer  the  excep- 
tions. 

On  the  21st  of  March  Gray  obtained  an 
order  to  amend  his  bill  without  prejudice 
to  an  injunction  which  he  had  obtained, 
and  that  Haig  might  answer  the  amend- 
ments and  exceptions  together. 

On  the  27th  of  March  Gray  amended 
his  bill  in  material  parts,  and  filed  a  new 
engrossment. 

On  the  21st  of  March,  the  same  day  on 
which  the  order  to  amend  was  obtained, 
Haig  filed  a  cross  bill,  and  on  the  22nd 
of  March  served  a  subpoena  on  Gray  to 
appear  and  answer  the  cross  bill,  and  on 
the  8th  of  April  he  obtained  the  order  now 
sought  to  be  discharged. 

Mr,  Lee,  in  support  of  the  motion.— Mr. 
Gray  is  entitled  to  priority  in  respect  of 
his  suit,  and  before  he  answers  the  cross 
bill  he  has  a  right  to  an  answer  to  the 
original  bill. 

Mr,  Turner,  for  Mr.  Haig.— Mr.  Ghray 
by  amending  his  bill  forfeited  his  priority 
of  suit.  Mr.  Haig,  therefore,  is  entitled 
to  an  answer  to  his  cross  bill  before  he  can 
be  required  to  answer  the  amended  bill — 

Long  V.  Burton,  2  Atk.  218. 

Steward  v.  Roe,  2  P.  Wms.  435. 

Wigley  v.  Whitaker,  I  Beav.  349 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  103. 

Noel  V.  King,  2  Madd.  392. 

De  Tastet  v.  Lopez^  1  Sim.  11. 


July  2.— The  Master  op  the  Rolls,— 
It  seems  to  be  an  established  rule,  that  the 
plaintiff  in  the  original  suit,  by  amending 
his  bill  after  a  cross  bill  is  filed,  loses  his 
priority  of  suit,  and  is  not  entitled  to  an 
answer  to  the  amended  bill  until  he  has 
answered  the  cross  bill.  In  this  case  the 
cross  bill  is  filed  on  the  21st  of  March ; 
the  subpoena  to  answer  was  served  on  the 
22nd  of  March,  and  the  amendments  were 
not  filed  until  the  27th  of  March.  The 
plaintiff  would,  were  there  nothing  else, 
have  lost  his  priority  of  suit.  But  this  case 
differs  from  the  others.  Here,  the  order 
to  amend  was  obtained  and  served  before 
the  subpoena  to  answer  the  cross  bill  was 
served.  I  therefore  am  of  opinion  that  the 
plaintiff  in  the  original  suit  ought  not  to  be 
considered  as  having  lost  his  priority  of 
suit.  I  must,  therefore,  direct  the  order 
of  the  8th  of  April  to  be  discharged,  with- 
out costs. 


L 

1849 
Nov 


L.C.     7 
849.      > 
.9,10.3 


GOODALE  V.  GAWTHORNE. 
SAME  V.  SAME. 


Practice — Two  Suits  on  behalf  of  an  In- 
fant— Amendment  of  one  Suit  after  an  Order 
of  Reference, 

Two  suits  having  been  instituted  by  two 
different  next  friends  on  belmlfofan  iitfant^ 
an  order  of  reference  was  made  in  both  suits 
as  to  which  was  most  for  the  benefit  of  the 
infant.  Subsequently  to  the  date  of  the  order^ 
but  before  it  was  executed,  a  demurrer  was 
put  in  to  one  suit  and  submitted  to,  and  the 
bill  substantially  amended : — Held,  that  the 
amendment  of  the  bill  in  one  suit  did  not  pre^ 
elude  the  Master  from  proceeding  with  the 
order  of  reference. 

Under  such  an  order  of  reference  the 
Master  is  to  report  as  to  the  **  suit,**  and 
therefore  is  bound  to  refer  both  to  the  original 
bill  and  the  amended  bill  (if  any)  as  evidence 
of  the  object  and  scope  of  the  suit. 

It  is  not  aground  of  appeal  that  the  Court 
below  has  reserved  the  question  of  costs,  which 
might  have  been  properly  disposed  of  at  the 
hearing. 

Two  separate  suits  had  been  instituted  on 
behalf  of  an  infant ;  in  one  of  which  Jane 
Moss  was  the  next  Mend|  and  this  suit  was 
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litarbfd  to  tlie  comt  €si  Kn^t  Bmce, 
y.C. ;  and  in  the  otlieT  of  whidi  J.  Dear- 
knre  was  the  next  friend,  and  this  soit  was 
attadied  to  the  court  of  the  Yiee  Chan- 
edkr  of  England.  On  the  19th  of  Decem- 
ber 1848  an  order  of  refinence  was  made  by 
Ae  Yioe  Chancellor  of  England  in  bodi 
canaet,  to  inquire  whidi  snit  was  most  for 
the  benefit  of  the  in&nt ;  and  on  the  same 
daj  a  decree  was  made  in  the  soit  attached 
Id  tke  court  of  Knight  Brace,  Y.C. 

On  the  8th  of  Jannarj  1849  a  demnrrer 
wns  pnt  in  to  the  first  soit  (Moss's),  and 
mbmitted  to ;  the  plaintiff  obtained  the 
common  order  to  amend,  and  amended  ae- 
mtdmgly.  The  Master  declined  to  proceed 
irith  the  reference,  npon  die  groond,  diat 
ademnrrer  baring  been  put  in  to  the  bill  in 
the  firrt-mentioned  canse,  after  the  order 
cf  reference  of  the  19lhof  December  1848, 
Mid  sndi  dcmmrer  haTing  been  snbmitted 
to^  and  die  bill  substantially  amended,  he 
conld  not  proceed  with  die  order  of  rder- 
cnee  widioiit  a  farther  cnrder  of  the  Coort. 

A  Tcsy  kmg  petition  was  then  presented 
m  bodi  smta,  on  behalf  of  the  plaintiff^  by 
the  next  friend  in  the  first  snit,  that  the 
Master  might  be  diiected  to  proceed  with 
dK  referenee;  and  the  Yioe  Chancdlor  of 
made  an  order  to  that  effect,  bat 
die  qnestion  as  to  the  costs  of  the 
The  plaintiff,  by  her  next  friend 
In  Ae  second  suit,  then  presented  a  peti- 
tkm  of  appeal  to  the  Lord  ChaneeUor, 
pnying  Aat  the  last-mentioned  order  of  the 
Yiee  Chancellor  might  be  ^charged. 

Mr,  R^  and  Mr.  Sekrym,  m  support  of 
the  appeal,  contended,  that  the  demnrrer 
kscring  been  sabmitted  to  and  die  bill 
«imiiw],  the  sabject-matter  of  refcienee 
no  longer  existed;  that  the  order  of  the 
Yiee  Chancdlor  directing  die  Master  to 

new  order,  and  such  as  he 
no  jmisdiction  to  nuike  in  two  smta, 
of  whidi  was  not  attached  to  his  own 
and  in  whidi  a  decree  had  been 
r.OUimm(l).  The  order 
o«^t  to  hare  gircn  to  the  reqicmdents  the 
costs  occasioned  by  the  annecessary  lei^th 
of  the  petition. 

Mr.  BetkeUmnd  Mr.  Webtier,  centra.— 
Under  the  curder  of  reference  the  Master 
bound  to  look  at  the  amended  biH — 

(l)Jae.$27. 


WmiMm  T.  Life  (2).     In  die 
die  Court  does  not  hold 
bound  by  terhniralities  as  in  the 
adalts— iSi^i|M<toa  t.  Siapilimm  (8) 
Uwmm  r.  Smilivam  (4).     If  the  Yiee 
eeOiM'  had  jmisdiction  to  make  the 
order,  he  had  also  authority  to  dSrect 
be  earned  into  execution. 


of  infents 


of 


It  to 


Not.  10. — ^The  Lokd  Chakcslua. — 
This  case  laises  a  point  of  pure  technicality 
on  a  matter  relatmg  to  the  interest  of  an 
infimt ;  and  <^  all  Stie  cases  Aat  can  come 
before  the  Court  Aat  is  a  matter  that  the 
Court  is  least  diiposed  to  listen  tou  Asa 
protection  to  the  infent,  two  ndts  are  filed, 
and  it  is  alleged  Aat  they  are  both  for  the 
same  purpose,  and  in  sndi  case  tibe  practice 
of  die  Court  is  to  send  it  to  die  Master  to 
inquire,  whether  they  are  for  die  saaae  pwr- 
pose,  and,  if  they  are,  then  to  select  which 
of  the  two  shall  go  on,  in  order  that  tibe 
infimt's  prc^xrty  may  not  be  wasted  by 
doaUe  titigation  haTing  one  object  in  Tiew. 
No  qfuestion  iqipears  to  be  made  as  to  tibe 
ngularity  of  the  original  order  of  itltunce  ; 
becanse,  aldioagh  it  was  not  aerred  tfll 
after  the  decree,  what  passed  at  the  time 
before  the  Yiee  Chancdkr  pieclndes  tibe 
parties  from    malmig    the   obyrrtinn.      I 


<^  referenee  to 
to  inquire  which  of  Ae  two  suits 
proceed  ;    the  preliminary  inquiry 
whether  they  are  fiv  the 
If  they  are  not   for  the 
then  the  Court  does  not  interfere, 
parties  go  on  at  dieir  own  risk, 
reference  had  been  made  the  next 
Ae  infent  in  one  suit  amea 
Master  does  not  make  a  certificate 
on  the  subject ;  but  diere  is  a 
frimished  by  which  the  Master  sa 
under  these  circumstances,  there 


^ehilL  The 


not  at 


fiberty  to  go 
Now,  Ae 


bill 

the  inquiry 

both  suits. 


whk^  the  Court 
I  am  Tcry  dearly 
The  object  of  * 


(2)  IHaDJL 

(3)  1  Atk.  €L 
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is  to  know  which  suit  is  to  go  on.  The 
inquiry  whether  they  are  for  the  same  pur- 
pose is  not  as  to  the  bill.  The  bill  is  only 
referred  to  as  an  evidence  of  what  the  suit 
is  for.  It  contains  the  statement  of  the 
case  made  on  behalf  of  the  infant ;  whether 
that  is  stated  in  the  original  bill  or  in  the 
amended  bill,  still  it  remains  the  bill  on 
which  that  particular  suit  is  to  depend,  and 
the  Master  has  to  look  into  that  bill  to  see 
what  the  next  jfriend  has  alleged  in  that 
suit  on  behalf  of  the  infant,  and  it  would 
be  a  most  extraordinary  thing  that  that 
should  stay  the  proceedings  in  the  cause. 
It  has  been  matter  of  inquiry ;  and  the 
answer  is,  as  of  course  it  would  be,  that 
it  does  not  stay  the  proceedings  in  the 
cause.  It  would  be  staying  proceedings 
by  amendment.  In  many  cases  you  can- 
not go  on  a  step  without  amendment.  A 
question  is  raised  by  demurrer,  shewing  a 
defect  for  want  of  parties,  and  there  is  a 
reference  to  ascertain  parties,  and  the  refer- 
ence is  a  stay  of  proceedings  in  that  cause, 
because  you  cannot  get  rid  of  the  objection 
except  by  amendment,  and  according  to  the 
doctrine  contended  for  you  are  not  at  liberty 
to  amend.  I  think  the  Master  has  fallen 
into  an  error  in  considering  the  matter  of 
amendment  on  this  demurrer  as  ousting 
him  of  his  jurisdiction  under  the  order. 
Now,  that  is  the  whole  case.  If  the  Master 
ought  to  go  on,  then  all  the  Vice  Chancellor 
has  said  is,  **  You  ought  to  go  on.*' 

Then  comes  the  question  as  to  the  objec- 
tion made  that  though  it  was  quite  regular 
for  the  Vice  Chancellor  to  make  the  ori- 
ginal order  (for  that  is  not  disputed),  yet  it 
was  irregular  for  him  to  say  "  Go  on  with 
that  order  of  course.**  If  he  is  not  to  do  it, 
who  is  to  do  it  ?  The  Master  says,  "  I  can- 
not go  on,  I  will  not  go  on  ;  I  am  not  at 
liberty  to  go  oa without  the  direction  of  the 
Court.**  The  petition  is  merely  asking  the 
opinion  of  the  Court  whether  the  Master  is 
right.  The  Court  is  of  opinion  that  the 
Master  is  wrong.  Now,  you  could  not  go 
to  the  Vice  Chancellor  Knight  Bruce  on 
that,  because  he  did  not  make  the  order.  It 
appears  to  me  there  was  no  way  of  remov- 
ing the  Master*s  difficulty  but  by  going  to 
the  Vice  Chancellor  who  made  the  order. 
The  Vice  Chancellor  is  the  best  judge  of 
his  own  order.  I  cannot  think  there  is 
anything  in  either  of  these  two  objections. 

Nrw  Series,  XIX.— Chahc. 


I  think,  therefore,  the  order  which  the  Vice 
Chancellor  has  made  is  correct,  to  the  extent 
of  directing  the  Master  to  proceed. 

Then  comes  the  question,  which  I  cer- 
tainly do  not  see  any  necessity  for;  the 
Vice  Chancellor  having  postponed  the 
consideration  of  the  question  of  costs,  all 
the  parties  wanted  to  know  was,  whether 
the  Master  was  right  or  wrong.  They 
were  stopped, — they  could  not  help  them- 
selves. The  Master  thought  himself 
precluded  from  going  on,  and  they  could 
not  make  him  go  on  without  the  inter- 
position of  the  Court.  What  they  came 
for  was  simply  to  know,  whether  that 
demurrer  and  amendment  was  properly 
considered  by  the  Master  as  a  Suspension 
of  his  proceedings  under  the  order.  I  do 
not  know  anything  about  the  long  petition 
in  this  case,  but  I  know  that  what  the  parties 
really  had  to  ask  the  Court  might  have  been 
contained  in  six  lines.  The  Court  had  re-^ 
ferred  the  merits  in  both  suits  to  the  Master; 
the  sole  question  was,  whether  what  had 
taken  place  superseded  the  efficacy  of  that 
order.  Why  the  Court  should  not  have 
disposed  of  the  case  at  that  time,  or  what 
the  Master's  certificate  had  to  do  with  that 
long  petition,  or  how  it  can  affect  the  deci- 
sion of  the  Court  as  to  whether  the  petition 
was  properly  or  improperly  extended  to 
that  length,  I  do  not  understand.  I  doubt 
whether  I  can  interfere  with  the  mode  of 
management  of  the  business  of  each  parti- 
cular Court.  The  Court  might  say  "  I  do 
not  think  it  convenient  to  dispose  of  this 
petition  now,  but  I  will  dispose  of  it  in 
another  stage  of  the  cause.**  The  Vice 
Chancellor  has  a  discretion,  and  there  would 
be  no  end  of  applications  here  if  every 
adjudication  of  that  sort  was  matter  of 
appeal.  There  is  no  injustice  done  to  the 
parties,  except  it  be  this :  that  instead  of 
having  it  decided  to-day,  it  would  probably 
be  decided  on  the  next  petition  day ;  be- 
cause the  inquiry  before  the  Master  is  not 
a  thing  of  protracted  delay.  It  is  a  matter 
of  that  sort  which  can  be  disposed  of  as 
soon  as  you  look  into  the  two  bills.  There- 
fore, I  cannot  understand  that  there  is  any 
delay  or  any  evil  arising  from  not  deciding 
the  question  of  costs  when  the  matter  was 
before  the  Court.  You  might  have  saved 
some  little  expense  and  some  little  delay 
if  the  Court  had  said,  "  I  will  make  this 
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order  and  dispose  of  the  costs  now."  But 
the  Court  said,  "  I  do  not  see  why  you 
extended  your  petition  to  that  length;" 
and  it  thought  it  proper  and  more  safe  to 
dispose  of  it  hereafter;  the  counsel  will 
have  to  refresh  their  memories,  and  the 
Vice  Chancellor  will  have  to  refresh  his 
by  hearing  matters  again,  which  he  might 
perhaps  have  disposed  of  when  it  was 
before  him  in  the  first  instance.  But  I 
cannot  interfere  on  that  ground. 

I  think,  therefore,  the  application  here 
must  be  refused,  with  costs. 


L 

Jan 


*     '^     >       SHALLCROSS  V.  WEAVER. 

.  17.  i 

Production  of  Documents, 


A  bill  was  filed  by  the  heir-at-law  of  a 
testator,  against  a  purchaser  from  his  devisees 
in  trust  for  sale,  to  set  aside  the  conveyance 
on  the  ground  thai  the  purchaser  had  acted  as 
solicitor  to  the  devisees,  and  the  consideration 
was  inadequate.  The  defendant,  by  his 
answer,  insisted  that  the  title  was  materially 
defective,  and,  regard  being  had  to  that,  the 
consideration  was  adequate ;  and  he  admitted 
possession  of  the  title  deeds : — Held,  that  the 
title  deeds  must  be  produced. 

This  was  an  application  to  discharge  or 
vary  an  order  of  the  Master  of  the  Rolls, 
whereby  it  was  ordered  that  certain  deeds, 
documents,  abstracts,  and  writings  in  the 
defendant's  answer  and  schedule  mentioned 
relating  to  lots  3,  4,  and  6.  of  the  mes- 
suages in  the  pleadings  mentioned  should 
be  produced. 

This  bill  was  filed  to  take  an  account  of 
the  real  estate  of  Francis  Brookes,  who 
died  in  November  1836,  having  by  his  will 
devised  all  his  real  estates  to  Wright  and 
Bishop,  in  trust  to  sell,  and  pay  certain 
legacies  in  the  will  mentioned  which  did 
not  exhaust  the  whole  of  the  fund.  The 
plaintiff  claimed  the  undisposed-of  residue 
as  heir-  at-law  of  the  testator.  The  testator's 
real  estate  consisted,  amongst  other  things, 
of  a  house  at  Stafford,  and  other  premises 
which  were  comprised  in  lots  3,  4,  and  6. 
This  part  of  the  property  had  been  valued, 
on  behalf  of  the  trustees,  at  the  sum  of 
2,000/. ;  but  on  being  put  up  to  auction  in 


February  1837,  the  aggregate  amount  of 
the  biddings  for  these  three  lots  reached 
only  to  1,655/.,  and  the  property  was 
bought  in. 

In  November  1837,  the  defendant. 
Weaver,  who  had  acted  as  the  solicitor  to 
the  trustees,  and  was  cognizant  of  the 
valuation  made  previously  to  the  auction, 
contracted  with  the  trustees  for  the  pur- 
chase of  these  three  lots  for  1,200/.,  and 
they  were  accordingly  conveyed  to  him. 

The  bill  charged  that  the  purchase- 
money  was  grossly  inadequate  to  the  value 
of  the  property ;  and  that  no  other  solicitor 
was  employed  on  behalf  of  the  trustees,  and 
it  sought  a  reconveyance  from  Weaver  of 
tiie  property  so  purchased  by  him. 

The  defendant  Weaver,  by  his  answer, 
stated,  that  previously  to  his  purchase,  it 
had  been  discovered,  upon  examination  of 
the  title  deeds,  that  the  testator  had  not  a 
good  title  to  the  estate ;  that  the  premises 
were  in  reality  of  leasehold  tenure,  though 
the  testator  had  taken  a  conveyance  in  fee 
from  his  grantor;  that  the  defendant  was 
willing  to  take  the  title  as  it  was,  without 
putting  the  vendors  to  further  expense,  and 
that  he  was  unable  now  to  make  a  market- 
able title  thereto ;  and  he  offered  to  recon- 
yey  to  the  plaintiflT,  and  to  account  for  the 
rents  received  by  him,  upon  being  repaid 
his  purchase-money  and  his  expenditure  in 
repairs  and  lasting  improvements,  with 
interest.  The  defendant  admitted  posses- 
sion of  the  title  deeds,  evidences  and 
writings,  and  abstracts  relating  to  the  pre- 
mises, and  submitted  that  the  plaintiff  was 
not  entitled  to  have  copies  of  or  to  inspect 
the  same  unless  upon  his  undertaking  to 
repay  to  the  defendant  his  purchase-money 
and  the  sum  expended  on  lasting  improve- 
ments, and  that  the  exposure  of  the  title 
would  be  to  the  injury  of  the  defendant,  in 
case  the  plaintiff  should  abandon  the  suit. 

Mr,  Wright,  in  support  of  the  motion, 
contended,  that  the  plaintiff  was  not  entitled 
to  the  production  of  the  earlier  title  deeds, 
as  they  could  not  afford  any  evidence  of 
the  fraud  alleged  by  the  bill.  The  order 
for  production  might  have  the  effect  of 
letting  in  the  real  owner  of  the  property, 
and  therefore  the  plaintiff  ought  to  under- 
take to  repay  the  defendant  his  purchase- 
money  and  expenditure  before  he  should 
be  allowed  to  inspect  the  deeds.   In  Dendy 
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V.  Cross  (1)  the  Master  of  the  Rolls  refused 
to  order  the  production  of  a  deed  which  the 
bill  sought  to  impeach. 

Mr.  R,  Palmer  and  Mr,  Elderion,  contrlk. 

The  Lord  Chancellor. — The  ground 
of  the  claim  made  by  the  bill  is,  that  the 
defendant  has  not  given  full  value  for 
the  property.  The  defendant  sets  up 
by  way  of  defence  that  the  title  to  the 
property  was  defective,  and  that  being 
taken  into  consideration,  an  adequate  price 
was  given.  This  being  the  issue  raised  by 
the  bill  and  answer,  I  am  of  opinion  that 
the  Master  of  the  Rolls  was  right  in  order- 
ing the  production  of  these  title  deeds.^ 


L.C.  \ 

Jan.  26,  28,  30./ 


H0WKIN8  9.  JACKSON. 


Deed,  Construction  of  —  Intention  — 
Mutual  Ignorance  of  Fact, 

Under  the  will  of  a  testator  who  died  in 
India,  A,  was  entitled  during  the  life  of  his 
wife  to  the  income  of  property  in  the  course 
of  being  transmitted  from  India,  and  B,  to 
the  capital  after  her  death.  By  a  deed, 
reciting  that  certain  arrears  of  interest  were 
due  to  A,  in  respect  of  monies  remitted, 
and  that  certain  sums  (specifying  them) 
still  remained  due  to  the  testator'' s  estate  in 
India,  which  were  carrying  interest,  and  also 
reciting  that  B,  had  paid  2,000Z.  in  discharge 
ofA,*s  debts  ;  and  that  A,  in  consideration 
thereof,  had  agreed  absolutely  to  assign  ioB, 
all  his  interest  in  the  estate  of  the  testator, 
it  was  witnessed  that,  in  consideration  of  the 
premises.  A,  absolutely  assigned  to  B,  (in 
the  most  comprehensive  terms)  all  his  interest 
in  the  monies  received  or  to  be  received  in 
respect  of  the  testator^ s  estate,  with  a  gene» 
ral  release  of  all  claims  in  respect  of  the 
same.  At  the  date  of  the  deed  both  parties 
were  ignorant  of  the  existence  of  a  sum  of 
12,000/.,  part  of  the  assets,  which  had  been 
received  and  fraudulently  retained  by  the 
executor.  On  a  bill  by  the  executors  of  A, 
praying  a  declaration  that,  upon  the  true 
construction  of  the  deed,  A,*s  interest  in  the 
12,000/.  did  not  pass  thereby, — Held,  r«- 
versing  the  decree  of  the  Court  below,  that 

(1)  llBeav.91. 


t?i€  mutual  ignorance  of  the  existence  of  this 
sum  was  not  sufficient  ground  for  limiting 
the  effect  of  the  general  words, 

Semble — If  the  bill  had  been  to  reform 
the  deed,  the  circumstances  would  not  have 
raised  an  equity  for  relief 

Robert  Gibson  the  elder,  being  entitled 
to  considerable  real  and  personal  estate 
both  in  this  country  and  in  India,  by  his 
will,  dated  the  25th  of  February  1820, 
bequeathed,  among  other  things,  to  his 
trustees  therein  named,  7,000/.  3/.  per 
cent,  upon  trust,  to  pay  the  dividends 
thereof  to  his  daughter,  Ann  Gibson,  during 
her  life,  and  after  her  death,  in  trust,  as 
to  the  capital,  for  her  child  or  children, 
if  more  than  one,  equally  between  them. 
And  the  said  testator  thereby  gave  all  his 
real  and  residuary  personal  estate  to  his 
trustees  upon  trusts  for  conversion,  and  out 
of  the  proceeds  thereof  to  pay  his  debts,  &c. 
and  to  invest  the  residue ;  and  to  stand 
possessed  of  one-third  part  thereof  upon 
the  same  or  the  like  trusts  as  were  therein- 
before declared  of  the  7,000/.  3/.  per  cent, 
consols,  bequeathed  in  favour  of  his  daugh- 
ter, Ann  Gibson,  and  her  children ;  one 
other  third  part  upon  trusts  in  favour  of  his 
other  daughter ;  and  the  remaining  one- 
third  upon  trust  for  his  son  Robert  Gibson 
the  younger,  whom  he  appointed  one  of 
his  executors.  Ann  Gibson,  the  testator's 
daughter,  shortly  after  the  date  of  the  will 
married  T.  Hearsey,  who  died  in  January 
1822,  leaving  Ann,  his  widow,  and  an 
only  child  of  the  marriage,  Ann  Gibson 
Hearsey,  him  surviving.  Robert  Gibson, 
the  testator,  died  in  1823,  and  his  will  was 
proved  both  in  England  and  in  India  by 
Ann  Gibson  his  widow  and  Robert  Gibson 
the  younger  only. 

In  1830,  Ann  Hearsey,  the  widow, 
intermarried  with  William  Howkins,  since 
deceased,  and  she  afterwards  died  in 
January  1839,  leaving  her  husband,  W. 
Howkins,  and  her  only  child,  Ann  Gib- 
son Hearsey,  her  surviving;  and  shortly 
after  her  death,  W.  Howkins  took  out 
letters  of  administration  to  her  estate.  In 
February  1839,  Ann  Gibson  Hearsey 
intermarried  with  the  defendant,  Alfred 
Jackson,  and  by  a  settlement,  executed 
previously  to  that  marriage,  reciting  that 
Ann  G.  Hearsey,  as  the  only  chUd  of 


452 


COURTS  OF  CHANCERY: 


[Ksw  Sebies 


her  mother,  was  entitled,  amongst  other 
things,  to  a  sum  of  12,589/.  Is,  7d,f  Si, 
per  cent,  consolidated  bank  annuities,  or 
thereabouts,  under  the  will  of  Robert 
Gibson,  the  testator,  it  was  declared  that 
7f010/.  consols,  part  of  the  above-men- 
tioned sum,  should  be  held  upon  trust 
for  the  benefit  of  Ann  G.  Hearsey  and  her 
children,  and  that  the  residue  of  the  pro- 
perty to  which  she  was  entitled  under  the 
said  will  should,  after  the  marriage,  become 
and  be  the  absolute  property  of  Alfred 
Jackson,  the  intended  husband. 

It  appeared  that  at  the  death  of  Mrs. 
Howkins,  the  testator's  daughter,  there 
were  considerable  parts  of  the  testator's 
estate  outstanding  and  some  arrears  of 
interest  thereon  were  due  to  W,  Howkins 
as  administrator  of  his  late  wife.  The 
accounts  rendered  by  the  executors  of  the 
testator  in  November  1839,  did  not  dis- 
tinguish what  part  of  the  sums  received 
by  them  consisted  of  capital  and  what  of 
interest ;  and  after  the  defendant  A.  Jack- 
son's marriage,  it  was  discovered  that  a 
considerable  part  of  the  sums  which  in 
the  marriage  settlement  had  been  treated 
as  capital,  and  had  been  received  as  such 
by  A.  Jackson,  consisted  of  interest  and 
income  accrued  in  the  lifetime  of  Ann 
Howkins,  and  to  which  W.  Howkins  was 
entitled  as  her  administrator. 

In  1839,  W.  Howkins  was  in  consider- 
able pecuniary  difficulties,  and  the  defen- 
dant, A.  Jackson,  paid  various  sums  of 
money  in  discharge  of  the  debts  of  W. 
Howkins,  amounting  in  the  whole  to 
1,547/.  165.  2d.  or  thereabouts.  By  an  in- 
denture, dated  the  1 1th  of  November  1839, 
and  made  between  W.  Howkins  of  the  one 
part,  and  Alfred  Jackson  of  the  other  part, 
reciting  the  testator's  will  and  the  marriage 
settlement  of  A.  Jackson,  and  the  error  in 
the  accounts  rendered  by  the  testator's 
executors  in  treating  the  interest  and  in- 
come as  capital ;  and  further  reciting  that 
considerable  sums  (specifying  them)  were 
still  due  to  the  estate  of  the  said  testator 
in  India,  which  had  been  and  were  carry- 
ing interest,  and  that  W.  Howkins  as  re- 
presenting his  late  wife  would  be  entitled 
to  such  interest  and  income  as  had  accrued 
during  her  lifetijnc ;  and  further  reciting 
that  A.  Jackson  relying  that  he  would  be 
entitled  under  his  marriage  settlement  to 


the  whole  of  the  residue  of  the  sum  of 
12,589/.  Is,  Id.,  after  deducting  the  7,010/., 
had  paid  debts  of  the  said  W.  Howkins  to 
the  amount  of  nearly  2,000/. ;  and  reciting 
that  neither  W.  Howkins  or  A.  Jackson  at 
the  time  of  making  the  aforesaid  settlement 
had  any  knowledge  that  any  part  of  the 
sum  of  12,589/.  Is.  7d.  consols  consisted 
of  interest  or  rent,  or  that  any  part  of  the 
future  remittances  from  India  would  belong 
to  W.  Howkins  in  right  of  his  late  wife  ; 
and  reciting  that  the  said  W.  Howkins, 
taking  all  the  aforesaid  circumstances  into 
consideration,  and  especially  that  A.  Jack- 
son had  paid  his  debts  to  the  amount 
aforesaid,  was  minded  and  desirous,  and 
had  proposed  and  agreed  to  give  up  and 
absolutely  assign  to  the  said  A.  Jackson, 
for  his  own  use  and  benefit,  all  principal 
monies,  rents  and  interest,  rights,  claims, 
and  demands  whatsoever,  to  which  he,  W. 
Howkins,  in  his  marital  right  or  as  such 
administrator  as  aforesaid,  could  set  up  or 
be  entitled  to  in  respect  of  the  estate  and 
effects  of  the  said  testator  under  or  by 
virtue  of  his  will,  and  also  to  give  A. 
Jackson  the  general  release  thereinafter 
contained ;  it  was  witnessed  that  in  con- 
sideration of  the  premises,  and  more  espe- 
cially of  the  2,000/.  paid  by  A.  Jackson 
to  or  for  the  use  of  W.  Howkins,  W. 
Howkins  assigned  to  A.  Jackson  all  and 
every  the  stocks,  funds,  bank  annuities, 
rupees,  dividends,  interest,  rents,  profits 
and  sum  and  sums  of  money,  principal 
and  interest,  and  rights,  claims  and  de- 
mands whatsoever,  at  law  and  in  equity, 
which  he,  W.  Howkins,  as  administrator 
of  his  late  wife,  then  had  or  could  or  might 
claim,  set  up,  demand,  or  be  in  any  man- 
ner entitled  to,  from,  out  of,  or  upon  all 
or  any  of  the  estate  and  effects  of  the 
testator  R.  Gibson  under  or  by  virtue 
of  his  said  will,  and  the  proceeds,  gains, 
profits,  or  income  thereof,  or  otherwise 
produced  thereby,  or  therefrom,  or  in  any 
manner  relative  thereto,  and  particularly 
in,  to,  from,  out  of,  or  upon  all  and  every 
the  stocks  and  funds  or  bank  annuities 
thereinbefore  mentioned,  and  the  dividends, 
interest  and  annual  proceeds  thereof,  and 
the  debts  or  monies,  principal  or  interest 
then  remaining  due  and  uncollected  in 
India,  England,  or  elsewhere,  and  the 
rents  remaining  due  and  uncollected,  and 
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thereafter  to  be  or  which  ought  to  be 
remitted  to  England,  and  all  or  anj  other 
the  property  and  estate  late  of  the  said 
testator,  R.  Gibson,  to  hold  the  same  to 
the  said  A.  Jackson,  his  executors,  ad- 
ministrators and  assigns,  to  and  for  his  and 
their  own  absolute  use  and  benefit,  with 
the  usual  powers  to  sue  for  and  receive  the 
same  in  the  name  of  W.  Howkins.  Then 
followed  a  covenant  against  incumbrances 
and  for  further  assurance  and  mutual 
general  releases. 

In  the  early  part  of  the  year  1842,  it 
was  for  the  first  time  discovered,  that  in 
May  1825,  Robert  Gibson  the  younger, 
as  such  executor  as  aforesaid,  had  received 
in  India  a  sum  of  12,000/.,  part  of  a  larger 
sum  which  was  owing  to  the  testator  at  the 
time  of  his  death,  but  which  was  not  in- 
cluded or  mentioned  in  the  accounts 
rendered  by  him  in  1838,  but  was  frau- 
dulently concealed  by  the  said  Robert 
Gibson,  and  applied  to  his  own  use.  Upon 
this  discovery,  Robert  Gibson  the  younger 
acknowledged  his  liability,  and  an  account 
was  come  to  between  the  parties  by  which 
it  appeared  that  the  share  of  A.  Jackson  in 
the  said  sum  amounted  to  5,030Z.  65.  9d. 
capital,  and  3,400/.  for  interest  thereon, 
making  together  8,430/.  Gs,  9d,,  of  which 
sum  it  was  agreed  that  1,500/.  was  to  be 
paid  to  A.  Jackson  immediately,  and  the 
remainder  was  to  be  secured  by  a  mort- 
gage of  certain  reversionary  property  be- 
longing to  Robert  Gibson  the  younger. 
W.  Howkins  claimed  2,733/.  Gs.  Sd.  (part 
of  the  sum  of  3,400/.)  as  interest  that  had 
accrued  due  during  the  lifetime  of  his  late 
wife. 

Certain  negotiations  for  an  arrangement 
of  the  matters  in  dispute  took  place  be- 
tween W,  Howkins  and  the  defendant,  and  a 
paper  writing  was  drawn  up  called  "  Heads 
of  a  deed  to  be  indorsed  on  the  assignment 
from  Mr.  Howkins  to  Mr.  A.  Jackson," 
dated  the  16th  of  February  1843,  and 
signed  by  G.  S.  Drew,  as  the  solicitor  of 
A.  Jackson,  and  by  W.  Codner,  as  the 
agent  of  W.  Howkins.  The  effect  of  this 
writing  was  an  acknowledgment  by  the 
defendant  A.  Jackson,  that  the  assignment 
of  the  11th  of  November  1839  was  merely 
by  way  of  securing  to  A.  Jackson  the  sums 
of  money  advanced  by  him  to  W.  Howkins; 
and  that  the  residue  was  to  be  received 


by  W.  Howkins.  A  deed  was  afterwards 
prepared  to  carry  out  this  arrangement, 
but  eventually  A.  Jackson  refused  to 
execute  it. 

In  June  1846  W.  Howkins  died,  hay- 
ing by  his  will  appointed  the  plaintiffs  his 
executors.  In  May  1847  the  present  bill 
was  filed  by  the  executors  of  W.  Howkins, 
and  after  stating  the  above  circumstances, 
and  charging  diat  the  deed  of  the  11th  of 
November  1839,  proceeded  upon  the  foot- 
ing of  the  accounts  rendered  by  the  ex- 
ecutor of  Robert  Gibson  the  elder  in  1839 
being  accurate  and  without  fraud,  and  that 
no  part  of  the  interest  of  the  12,000/.  was 
intended  to  be  assigned  or  in  any  way 
affected  thereby,  it  prayed  a  declaration 
that  the  sum  of  2,733/.  69.  8e/.,  or  other 
the  sum  due  to  W.  Howkins,  for  interest 
in  respect  of  one-third  part  or  share  of  the 
12,000/.,  was  not  intended  to  be  assigned, 
and  was  not  in  equity  assigned  to  the  de- 
fendant A.  Jackson  by  the  said  indenture, 
and  that  the  plaintiffs  were  entitled  thereto 
notwithstanding  such  indenture,  and  also 
that  it  might  be  declared  that  such  inden- 
ture operated  merely  as  a  security  for  what 
might  be  due  from  W.  Howkins  to  the 
defendant,  and  that  the  defendant  was  a 
trustee  of  the  surplus,  and  for  an  account 
and  payment. 

The  defendant,  by  his  answer,  insisted 
that  the  deed  of  the  11th  of  November 
1839  was  intended  to  be,  and  was  in  fact, 
an  absolute  sale  to  him  of  all  the  interest 
of  W.  Howkins,  in  right  of  his  wife,  under 
the  will  of  Robert  Gibson  the  elder. 

By  decree  of  Knight  Bruce,  V.C.  it 
was  declared  that  the  share  of  W.  How- 
kins, in  right  of  his  late  wife  Ann  Howkins, 
in  the  arrears  of  interest  due  in  respect  of 
the  sum  of  12,000/.,  was  not  intended  to 
pass,  and  did  not  pass,  by  the  indenture 
of  the  11th  of  November  1839,  and  that 
the  plaintiffs  were  entitled  in  equity  to  the 
same. 

The  defendant  appealed  from  this  de- 
cree. 

Mr,  J.  Russell  and  Air,  Cole^  for  the 
plaintiffs. — At  the  time  of  the  execution 
of  the  deed  of  the  11th  of  November  1889 
the  existence  of  this  sum  of  12,000/.,  in 
the  hands  of  the  executor  in  India,  was 
unknown  to  all  the  parties ;  and  it  is  clear 
from  the  recitals  in  that  deed,  that  the 
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parties  intended  to  deal  with  that  part  of  the 
estate  which  they  supposed  to  he  the  only 
amount  outstanding.  In  equity  the  deed 
will  operate  upon  that  fund  only  upon 
which  the  parties  intended  it  should  ope- 
rate ;  for  though  the  general  words  may  he 
large  enough  to  include  everything,  yet 
the  Court  will  restrain  their  e£fect  with 
reference  to  the  intention  appearing. 
Butcher  v.  Butcher,  1  New  Rep.  113. 
Simons  v.  Johnson,  3  B.  &  Ad.  175  ; 

s.  c.  1  Law  J.  Rep.  (n.s.)  K.B.  98. 
The  Marquis  of  Exeter  v.  the  Mar^ 
chioness  of  Exeter,  3  Myl.  &  Cr.321; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc. 
240. 
Lindo  V.  Lindo,  1  Beav.  496 ;  s.  c.  8 

Law  J.  Rep.  (n.s.)  Chanc.  284. 
Solly  V.  Forbes,  2  Brod.  &  B.  38. 
Ramsden  v.  Hylton,  2  Yes.  sen.  310. 

Mr,  Bethell,  for  the  defendant. — The 
sole  ohject  of  the  hill  is  to  construe  the 
deed ;  but  the  decree  of  the  Vice  Chancel- 
lor has  reformed  the  deed  by  matter  dehors. 
No  extrinsic  evidence  can  be  admitted  to 
disprove  the  intention  of  a  general  release. 

Mr,  J,  Russell  replied. 

Jan.  30. — The  Lord  Chakcellor. — If 
I  had  collected  from  the  opening  of  the 
plaintiffs*  case  what  the  nature  of  the  bill 
was,  under  which  that  declaration  was  to 
be  supported,  I  should  not  have  called 
upon  the  defendant  at  all.  It  appears  to 
me  that  upon  this  bill  it  is  impossible  to 
support  the  decree  below.  The  bill  does 
not  seek  to  correct  the  deed,  but  it  prays 
a  declaration  that  not  only  this  sum  men- 
tioned in  the  indenture,  but  all  the  pro- 
perty comprised  in  the  assignment  was 
only  assigned  as  a  security  to  the  defendant 
for  what  he  might  have  claimed  against 
the  plaintiffs.  That  case  was  not  made 
below.  The  part  of  the  case  opened  was, 
that  Howkins  was  entitled  to  2,700/.  as 
having  arisen  from  the  interest  of  one- 
third  of  certain  property  of  the  testator, 
to  which  income  the  wife  was  entitled. 
But  the  decree  assumes  that  he  is  so 
entitled,  and  that  that  interest  was  not 
intended  to  pass  by  the  deed.  The  com- 
plaint is  not  that  the  deed  was  executed 
under  any  misapprehension  or  fraud,  or 
under  such  circumstances  as  this  Court, 


upon  a  proper  case  made,  would  give  relief; 
or  that  the  express  terms  of  the  deed  are 
not  in  the  form  in  which  the  parties  in- 
tended they  shoiild  be»  The  observations 
of  Lord  Elden  may  be  referred  to,  that, 
unless  the  mistake  appears  on  the  face  of 
the  deed,  as,  for  instance,  the  operative 
part  being  inconsistent  with  the  recitals, 
in  which  case  the  Court  acts  without  diffi- 
culty, the  attempt  is  seldom  successfiiL 
But  Uiat  is  not  the  object  of  this  suit  The 
recitals  set  forth  the  intentions  of  the 
parties,  and  the  operative  part  carries  out 
those  intentions ;  and  no  psirt  of  the  relief 
sought  is  founded  upon  any  attempt  to 
correct  the  deed  or  to  shew  that  it  ought 
not  to  have  that  effect.  It  is  quite  clear 
what  the  case  is.  The  transaction  was  be- 
tween W.  Howkins  and  Jackson  who  mar- 
ried the  daughter  of  the  wife  of  the  plaintiff's 
testator.  The  mother  was  entitled  to  the 
income  and  the  daughter  to  the  capital  of 
property  which  was  to  be  remitted  from  the 
East  Indies.  When  the  settlement  was 
made  on  the  defendant  Jackson's  marriage, 
there  was  property  remitted,  which  it 
appeared  was  capital  and  also  interest. 
The  interest  ougl^t  to  have  been  received  by 
Howkins's  wife  ;  but  when  it  was  remitted 
to  this  country  the  distinction  was  not 
made,  and  it  became  involved  in  the  settle- 
ment of  the  daughter.  Upon  that  being 
discovered,  a  claim  was  raised  that  the 
settlement  included  property  not  belonging 
to  the  daughter.  It  appears  that  Jackson 
had  been  in  the  habit  of  assisting  the  family 
of  Howkins,  and  had  claims  upon  the  family 
for  monies  advanced  to  them ;  and  a  state 
of  accounts  subsisted  between  them  which 
became  matter  of  arrangement  by  deed. 
It  was  known  that  property  was  still  out- 
standing in  India,  though  a  great  part  had 
been  realized ;  but  the  fact  of  the  personal 
representative  having  received  a  sum  of 
12,000/.  which  was  not  accounted  for,  but 
which  constituted  part  of  the  estate,  was 
not  known  to  either  party.  The  question 
in  this  case  is,  whether  that  deed  did  or  did 
not  comprise  that  portion  of  the  testator's 
property  which  was  in  the  hands  of  the 
personal  representative,  though  it  was  not 
known  to  be  so  by  the  parties  at  the  time. 
Upon  this  point  it  is  only  necessary  to 
look  at  the  deed  itself.  The  deed  recites 
the  sums  received,  and  then  recites  that 
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William  Howklns,  taking  all  the  aforesaid 
things  into  consideration,  and  more  espe- 
cially that  A.  Jackson  had,  out  of  his  own 
monies,  paid  the  debts  of  W.  Howkins  to 
the  amount  of  2,000Z.,  W.  Howkins  was 
minded  and  had  agreed  to  give  up  to 
A.  Jackson,  for  his  own  use,  all  the  stocks, 
funds,  and  dividends,  principal  and  inter- 
est,  rights,  claims  and  demands  whatso- 
ever, to  which  he,  W,  Howkins,  in  right 
of  his  wife,  or  as  such  administrator,  could 
or  might  claim,  &c.  by  virtue  of  the  said 
recited  will,  and  to  give  to  A.  Jackson 
the  general  release  hereinafter  contained. 
The  deed  then  assigns  to  A.  Jackson  all 
and  every  the  stocks,  &c. — [His  Lordship 
here  stated  the  operative  part  of  the  deed.] 
There  cannot  be  larger  words.  Not  only 
the  recitals,  but  also  the  operative  words 
repeat  it  twice  over. 

It  being  known  that  other  property  was 
outstanding,  property  likely  to  come  from 
India,  with  that  knowledge,  but  without 
the  knowledge  of  the  particular  fund  in 
question,  he  passes  all  his  interest  in  the 
funds  to  be  derived  under  the  will  to 
A.  Jackson.  To  say  that  he  did  not  con- 
vey all  the  estate,  is  to  say  that  no  words 
shall  have  that  effect.  It  is  true  that  the 
parties  did  not  know  of  the  12,000/.;  it  was 
not  known  to  exist,  and,  therefore,  was 
not  in  the  contemplation  of  either  party, 
and  so,  in  one  sense,  was  not  intended  to 
be  included ;  but  the  intention  of  the  parties 
was  to  assign  all :  there  was  no  want  of 
intention,  but  only  a  want  of  knowledge 
in  the  parties  that  the  12,000/.  existed. 
What  is  the  meaning  of  the  decree  which 
declares  that  the  property  did  not  pass  ? 
If  a  case  was  made  to  take  it  out  of  the 
deed,  if  the  deed  was  executed  under  cir- 
cumstances that  gave  the  party  a  right  to 
recall  it,  then  it  would  have  been  within 
the  province  of  the  Court  to  give  the  relief 
sought.  But  the  bill  states  no  case  of  this 
kind,  but  only  that  nothing  was  known 
of  it ;  and  that  this  occurred  through  the 
fraud  of  the  personal  representative  of 
Gibson,  the  testator.  Upon  a  bill  framed 
like  this  I  must  look  at  the  deed,  to  see 
whether  the  property  passed  by  the  deed ; 
and  beyond  controversy  it  did  pass.  The 
decree  assumes  that  the  Court  had  juris- 
diction under  this  bill  to  declare  that  the 
case    made  before  the   Court  did  arisci 


namely,  that  the  property  was  not  intended 
to  pass ;  which  is  only  true  in  an  imma- 
terial sense,  but  the  common  sense  of  it  is, 
that  the  residue  was  intended  to  pass,  and 
this  sum  formed  part  of  the  residue.  It 
was  intended  to  pass,  and  without  doubt  it 
did  pass ;  and  I  apprehend  it  would  be 
impossible,  under  these  circumstances,  to 
establish  a  case  for  relief,  even  if  a  proper 
bill  were  filed.  The  only  circumstance 
exciting  any  doubt  is  the  subsequent  cor- 
respondence in  which  the  parties  seem  in- 
clined to  give  it  up ;  but  that  is  no  part  of 
the  case.  The  relief  is  founded  upon  a 
supposed  equity,  that  the  parties  did  not 
know  of  the  existence  of  this  sum .  Without 
going  further  into  the  case,  I  am  clearly  of 
opinion  that  the  Court  ought  not  to  make 
any  decree  except  dismissing  the  bill,  with 
costs.  I  am  also  of  opinion  that  the  plain- 
tiffs could  not  succeed  upon  a  bill  filed 
with  a  totally  different  equity. 

Decree  reversed. 
Bill  dismissed,  with  costs. 


L.C. 
Jan.  29,  30 


.  { 


COWELL  V.  WATTS. 
WATTS  V.  COWELL. 


Partners — Building  Speculation — Parol 
Agreement —  Waiver — Acquiescence, 

In  May  1843  A,  and  B,  agreed  hy  parol 
to  become  jointly  interested  in  certain  lands 
for  the  purpose  of  a  building  speculation. 
The  lease  of  the  lands  was  taken  in  B,*s 
namcy  and  A,  and  B,  continued  in  joint 
occupation  of  the  lands  till  July  1843,  when 
B,  assumed  exclusive  possession  and  ejected 
A,  From  July  1843,  B,  at  his  sole  labour 
and  expense,  carried  on  operations  upon  the 
land  by  preparing  it  for  building  purposes 
and  erecting  houses  thereon.  A,  never  assert^ 
ing  any  title  thereto  until  January  1845, 
when  he  claimed  an  equal  interest  with  B, 
Upon  B,  repudiating  A.*s  title,  a  bill  was 
filed  by  A,  for  specific  performance  of  the 
parol  agreement : — Held,  that  assuming  A,'s 
title  to  have  been  good  originally,  he  had 
debarred  himself  from  asserting  that  title  by 
making  no  claim  for  eighteen  months  after  his 
exclusion,  during  all  which  time  he  had  per- 
mitted B,  to  carry  on  the  undertaking  at  his 
own  cost  and  risk;  and  the  bill  was  dis- 
missed, with  costs,  except  so  far  as  the  same 
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were  increased  hy  the  defendant  setting  up 
the  Statute  of  Frauds  or  denying  the  parol 
agreement  or  part  performance  thereof 

This  was  an  appeal  from  the  decision  of 
Vice  Chancellor  Knight  Bruce,  dismissing 
the  bill  of  the  plaintiff  Cowell,  with  costs, 
except  so  far  as  the  same  had  been  occa- 
sioned by  the  defendant  setting  up  the 
Statute  of  Frauds,  or  negativing  the  fact 
of  the  parol  agreement  in  the  pleadings 
mentioned,  or  the  part  performance  thereof, 
and  dismissing  the  cross  bill,  without  costs« 

The  object  of  the  original  bill  was  to 
obtain  from  the  defendant,  B.  Watts,  sen., 
the  benefit  of  a  certain  partnership  agree- 
ment entered  into  by  parol  between  the 
plaintiff  and  Watts,  sen.  in  the  early  part 
of  1843,  to  share  the  profits  to  be  derived 
from  taking  certain  lands  at  Brompton,  in 
the  county  of  Middlesex,  and  preparing 
them  for  building  purposes,  and  re-letting 
the  same  in  parcels  at  improved  ground 
rents.  The  defendants,  B.  Watts,  jun. 
and  his  children,  were  made  defendants  in 
respect  of  an  alleged  interest  in  the  same 
lands  derived  through  B.  Watts,  sen. 

It  appeared  that  in  the  spring  of  1843, 
one  Bonnin  had  been  in  treaty  with  the 
trustees  of  Smith's  Charity  to  take  certain 
lands  and  tenements  upon  a  building  lease 
for  the  term  of  eighty-four  years,  from 
June  1843 ;  the  buildings  to  be  com- 
pleted by  the  25th  of  October  1 848.  B. 
Watts,  sen.  then,  on  behalf  of  himself  and 
Cowell,  entered  into  a  treaty  with  Bonnin 
for  an  under-lease  of  part  of  the  lands  ; 
but  Bonnin  requiring  a  deposit  of  lOOZ. 
and  B.  Watts  not  having  that  sum,  Bonnin 
drew  a  promissory  note  for  lOOZ.  payable 
to  the  order  of  B.  Watts,  and  handed  it 
over  to  B.  Watts,  who  immediately  pro- 
cured Cowell  to  discount  it;  and  there- 
upon B.  Watts  gave  to  Cowell  the  follow- 
ing document : — **  I  O  U  the  half  of  100/. 
now  advanced  for  Mr.  Bonnin.  May  17, 
1843.  Benjamin  Watts."  B.  Watts  then 
handed  over  the  money  so  received  to 
Bonnin,  and  on  the  same  17th  of  May 
Bonnin  entered  into  a  written  agreement 
with  B.  Watts  to  grant  him  a  lease  of 
certain  portions  of  the  land  which  he 
should  acquire  from  the  trustees  of  Smith's 
Charity.  In  the  July  following,  Bonnin 
obtained   a  formal    agreement  from    the 


trustees  of  Smith's  Charity  for  a  lease  of 
the  lands,  and  on  the  19  th  and  24th  of 
August  formal  articles  of  agreement  were 
executed  between  Bonnin  and  Watts  for  a 
lease  to  Watts  of  that  portion  of  the  same 
lands  previously  agreed  upon.  Bonnin, 
who  was  examined  as  a  witness  for  the 
plaintiff,  deposed  that  Watts  in  his  inter- 
view with  him  on  the  17th  of  May  1843, 
stated  that  Cowell  was  to  join  with  him 
in  the  undertaking  as  his  partner,  and 
he  proposed  that  the  land  should  be  let 
to  both ;  but  that  he  Bonnin  objected  to 
having  more  than  one  tenant;  and  that 
subsequently  B.  Watts  introduced  the 
plaintiff  to  him  as  his  partner  in  the  under- 
taking. There  was  other  evidence  to  the 
same  effect.  It  appeared  also  that  Cowell, 
from  May  1843  to  July  following,  was  in 
the  habit  of  turning  his  horses  and  cattle 
on  that  part  of  the  land  which  was  meadow, 
and  that  B.  Watts  had  the  exclusive  enjoy- 
ment of  the  produce  of  the  garden.  In 
July  1843,  B.  Watts  gave  notice  to  Cowell 
to  remove  his  cattle  from  the  land,  and 
from  that  time  Cowell  was  excluded  from 
all  enjoyment  of  the  premises,  and  he 
never  made  any  claim  in  respect  of  his 
interest  in  the  premises  until  January  1 845, 
when  he  applied  to  B.  Watts,  through  his 
solicitor,  to  give  a  written  acknowledg- 
ment of  his,  Cowell's,  interest  in  the  un- 
dertaking:  B.  Watts  absolutely  refused 
to  acknowledge  the  plaintiff's  right.  It 
appeared  also  that  B.  Watts  from  1843 
had  prosecuted  the  undertaking  at  his 
sole  labour  and  expense,  and  that  Cowell 
had  never  offered  in  any  way  to  contribute 
to  the  same.  In  August  1845,  the  plain- 
tiff filed  his  bill  to  compel  specific  per- 
formance of  the  agreement. 

Mr.  Swanston  and  Mr.  Metcalfe,  in 
support  of  the  appeal,  contended  that  there 
was  sufficient  part  performance  to  take  the 
case  out  of  the  Statute  of  Frauds,  namely, 
the  joint  occupation  of  the  lands ;  and  that 
the  partnership  agreement  might  be  proved 
by  parol,  and  that  being  done,  the  conse- 
quence would  be  that  all  the  subjects  of 
the  partnership  must  be  dealt  with  accord- 
ing to  the  contract ;  secondly,  that  Watts 
was  the  agent  of  the  plaintiff  in  procuring 
the  lease  from  Bonnin,  and  the  agency 
being  proved,  the  plaintiff  would  have  a 
right  to  call  for  the  land  : — 
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Dale  V.  Hamilton,  5  Hare,  369  ;  s.  c. 
on  appeal,  2  Phil.  266 ;  16  Law  J. 
Rep.  (n.8.)  Chanc.  126,  397. 

Lanuu  v.  Bayly,  2  Vem.  627* 

Atkins  V,  Rowe,  Mosely,  39. 

Forster  v.  Hale,  5  Ves.  308. 

Lake  v.  Craddock,  3  P.  Wms.  158. 
Mr.  J.  Russell  and  Mr.  R.  W.  E.  Forster, 
in  support  of  the  decree,  for  the  defendant, 
B.  Watts,  sen.,  contended  that  neither  was 
the  subject-matter  nor  were  the  terms  of 
tlie  partnership  clearly  defined ;  and  that, 
even  assuming  the  agreement  to  have  been 
made,  the  plaintiff's  subsequent  conduct 
amounted  to  an  abandonment,  for  he  per- 
formed no  part  of  the  duty  of  a  partner, 
and,  when  excluded,  raised  no  objection 
for  eighteen  months. 

Mr.  Bacon  and  Mr.  RoU,  for  the  defen- 
dants, B.  Watts,  jun.  and  his  children. 
— It  would  have  been  impossible  to  have 
fixed  Co  well  i^dth  any  part  of  the  expenses 
if  the  speculation  had  turned  out  unsuc- 
cessful. The  plaintiff,  in  such  a  case, 
must  shew  acts  done  inconsistent  with  the 
notion  of  any  other  agreement  than  that 
alleged.  The  joint  occupation  of  the 
lands  might  have  been  by  the  permission  of 
the  defendant. 

Mr.  Swanston,  in  reply.— The  terms  of 
the  partnership  are  definite,  for  an  agree- 
ment for  a  joint  benefit,  without  more,  is 
an  agreement  for  an  equal  benefit. 

[The  Lord  Chancellor. — The  question 
is,  whether  the  Court  will  disturb  the 
defendant's  possession,  where  the  plaintiff 
has  lain  by  for  nearly  two  years,  and  allowed 
the  defendant  to  risk  the  expenditure  of 
his  own  money.] 

The  plaintiff  was  not  intended  to  be  an 
active  partner.  The  defendant  was  to 
carry  out  the  contract,  and  there  was  no 
exclusion  until  the  defendant's  refusal  to 
sign  the  agreement  in  January  1845. 

The  Lord  Chancellor. — The  object  of 
the  bill  is  to  obtain  from  the  defendant, 
B.  Watts,  an  equal  share  of  the  property 
which  has  been  demised  to  him  by  Bonnin. 
The  case  made  is,  that  the  plaintiff  and 
Watts  originally  agreed  to  take  this  pro- 
perty on  their  joint  account  on  a  building 
speculation.  The  party,  who  was  the 
owner  of  the  property,  objected  to  make  the 
lease  to  the  two,  and  in  consequence  it 
New  Sbriss,  XIX.— Chanc. 


was  granted  to  Watts  only.  Still,  if  such 
a  contract  existed  and  was  proved,  this 
would  make  no  difference.  The  land  re- 
quired preparation  and  the  removal  of 
existing  buildings.  The  plaintiff  is  repre- 
sented as  a  monied  man,  and  as  having 
other  occupations  of  his  own,  and  it  is 
alleged  that  the  intention  of  the  parties  was, 
that  the  defendant  was  to  take  the  active 
part  in  the  management  of  the  adventure. 
The  object  of  the  parties  was,  that  the 
money  of  the  one  should  be  set  off  against 
the  experience  of  the  other.  The  plaintiff 
applied  to  the  defendant,  in  1843,  for  a 
written  acknowledgment  of  his  interest  in 
the  undertaking,  and  the  reason  given  for 
the  defendant's  refusal  to  comply  with  this 
request  does  not  at  all  shew  that  the 
defendant  then  intended  to  dispute  the 
title  of  the  plaintiff.  But  the  singular 
part  of  the  transaction  is,  that  after  the 
lease  had  been  granted,  the  plaintiff  made 
no  further  application,  and  this  struck  me 
as  fatal  to  the  plaintiff's  case ;  for,  however 
the  matter  might  have  stood  originaUy,  it 
appears  that  the  plaintiff,  at  a  very  early 
period,  ceased  to  consider  himself  as  a 
party  interested,  and  the  defendant  acqui- 
esced in  that  view  of  the  case.  The  fact 
of  the  plaintiff  turning  his  cattle  upon 
the  land  might  have  been  done  with  the 
permission  of  the  defendant.  In  the  July 
following,  however,  the  plaintiff's  cattle 
were  no  longer  permitted  to  be  there.  No 
step  was  taken  by  the  plaintiff  to  enforce 
his  right  to  the  use  of  the  land,  and  this  is 
the  first  act  from  which  the  intention  of 
the  parties  is  to  be  inferred.  Until  Janu- 
ary 1845,  the  defendant  was  carrying  his 
operations  into  effect,  not  only  by  his  own 
exertions,  but  by  the  advance  of  his  own 
money,  and  it  appears  that  he  actually 
mortgaged  his  own  property  to  the  amount 
of  600^.  for  the  sake  of  carrying  on  the 
business.  The  plaintiff  is  described  as 
the  monied  partner,  and  if  he  did  not  inter- 
fere actively  he  ought  to  have  put  some- 
thing into  the  scale;  but  he  permits  the 
defendant  to  raise  the  necessary  money 
upon  property  of  his  own  for  the  purpose 
of  finding  means  to  carry  on  the  adventure, 
and  no  application  was  ever  made  to  the 
plaintiff  for  this  purpose.  All  this  is  in- 
consistent with  the  idea  that  the  plaintiff 
had  not  retired,  when  you  find  the  defen- 
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dant  borrowing  money  upon  his  own  credit 
when  he  had  the  resource  of  a  monied 
partner,  who  was  bound  in  duty  to  advance 
one-half,  at  least.  The  plaintiff  could  not 
suppose  that  all  these  operations  were  car- 
ried on  without  an  expenditure  of  money. 
The  parties  were  living  in  the  immediate 
neighboiu*hood.  Not  only  does  the  plain- 
tiff permit  the  defendant  to  go  on  without 
any  intervention  on  his  part,  laying  out  his 
own  money,  but  he  never  asserts  any  right, 
he  submits  to  the  ejection  of  his  cattle  and 
his  total  exclusion  from  the  joint  occupa- 
tion of  the  property,  and  then,  when  the 
adventure  becomes  promising,  he  asserts 
his  right  to  the  property.  Then  after 
asserting  his  claim  in  January  1845,  he 
takes  no  further  step  till  the  August  fol- 
lowing. What  else  could  the  defendant 
have  inferred  from  his  conduct,  but  that  he 
meant  entirely  to  give  up  his  interest  in 
the  property  and  leave  the  defendant  to 
his  own  risk  ?  It  is  much  too  late  after 
that  to  say,  "  now  that  the  speculation  is 
promising  I  will  come  for  my  share." 
This  is  a  much  stronger  case  than  that  in 
Norway  v.  Rowe  ( 1 ).  There  the  parties  had 
an  actual  interest  in  the  mine,  which  at  one 
time  was  not  a  promising  concern.  Some 
of  the  adventurers  thought  they  would  try 
an  experiment,  and  they  worked  the  mine 
for  a  considerable  length  of  time.  When 
it  was  found  likely  to  be  productive,  and 
these  parties  had  run  all  the  risk  and 
the  chance  of  failure,  the  other  parties, 
who  had  not  till  then  interfered,  wished  to 
come  in  and  offered  to  share  the  expendi- 
ture, but  Lord  Eldon  would  not  allow 
them  to  do  that.  It  seems  to  me  that, 
upon  the  grounds  expressed  in  the  Vice- 
Chancellor's  decree,  and  in  absence  of 
assertion  of  the  right  of  the  plaintiff  between 
July  1843  and  January  1845,  there  is  quite 
flufBcient  to  exclude  the  plaintiff.  It  is 
unnecessary,  therefore,  to  refer  to  the  other 
parts  of  the  case  as  to  the  original  title  of 
the  plaintiff.  Some  of  the  cases  referred 
to  have  no  application,  as  where  an  agent 
who  has  been  instructed  to  purchase  for 
his  principal  has  purchased  for  himself. 
That  is  a  fraud,  but  there  is  no  fraud  here 
in  the  way  in  which  the  property  has  got 
into  the  hands  of  the  defendant.     It  was 

(1)  19  Yes.  144. 


properly  in  his  hands  according  to  the 
agreement.  I  am  of  opinion  that  the  Vice 
Chancellor's  order  was  correct,  and  the 
appeal  therefore  must  be  dismissed,  with 
costs. 


DARBISHIRE  V,  HOME. 


WlGRAM,V.C.") 

April  18.      S 

Practice — General  Orders — Prelimina ry 
Inquiries, 

If  one  of  the  defendants  is  out  of  the 
jurisdiction^  and  it  is  objected  by  the  answers 
of  others  that  persons  not  parties  to  the  suit 
claim  an  interest  in  the  subject-matter^  the 
Court  will  not  order  a  reference  for  pre- 
liminary inquiries  and  accounts,  under  the 
5th  General  Order  of  the  9th  of  May  1839. 

This  was  a  motion,  on  behalf  of  the 
plaintiffs,  for  an  order  for  certain  preliminary 
inquiries  and  accounts,  under  the  5th  of  the 
General  Orders  of  the  9th  of  May  1839  (1 ). 

The  suit  was  instituted  by  cestuis  que 
trust,  charging  the  trustees  with  breaches 
of  trust,  whereby  the  trust  funds  had  been 
misapplied  and  wasted,  and  praying  that 
the  trust  funds  might  be  made  good  and 
new  trustees  appointed.  All  the  defen- 
dants, who  were  very  numerous  (amount- 
ing to  twenty  in  number),  had  appeared 
and  answered,  except  one,  who  was  a 
joint-piu*chaser  and  assignee  with  another 
defendant  of  the  share  of  one  of  the  cestuis 
que  trust  in  the  trust  funds,  and  out  of  the 
jurisdiction  of  the  Court. 

( 1 )  "  That  in  all  cases  in  which  it  shall  appear 
that  certain  preliminary  accounts  and  inquiries  must 
be  taken  and  made  before  the  rights  and  interests 
of  the  parties  to  the  cause  can  be  ascertained,  or 
the  questions  therein  arising  can  be  determined,  the 
plaintiff  shall  be  at  liberty  at  any  time  after  the  de- 
fendants shall  have  appeared  to  the  bill,  to  move  the 
Court  on  notice,  that  such  inquiries  and  accounts 
shall  be  made  and  taken,  and  that  an  order  referring 
it  to  the  Master  to  make  such  inquiries  and  take 
such  accounts  shall  thereupon  be  made  without 
prejudice  to  ai>y  question  in  the  cause,  if  it  shall 
appear  to  the  Oourt  that  the  same  will  be  beneficial 
to  such,  if  any,  parties  to  the  cause  as  may  not  be 
competent  to  consent  thereto,  and  that  the  same  is 
consented  to  by  such,  if  any,  of  the  defendants  as, 
being  competent  to  consent,  have  not  put  in  their 
answer  to  the  bill,  and  that  the  same  is  consented 
to  by,  or  is  proper  to  be  made  upon,  the  statements 
contained  in  the  answers  of  such,  if  any,  of  the 
defendants  as  have  answered  the  bill." — Ord.  Can. 
137;  8  Law  J.  Rep.  (n.s.)  Chanc  273. 
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By  some  of  the  answers,  it  was  objected 
that  other  persons  than  the  parties  to  the 
suit  claimed  an  interest  in  the  funds  in 
question,  and  ought  to  be  made  parties. 
This  objection  had  not  been  set  down  by 
the  plaintiffs  for  argument  under  the  39th 
Order  of  August  1841. 

In  support  of  the  motion,  it  was  con- 
tended, that  it  was  in  the  discretion  of  the 
Court  to  grant  it,  if  satisfied  that  the  case 
came  within  the  terms  of  the  General 
Order.  The  great  number  of  defendants 
was  a  reason  for  granting  a  reference,  which 
might  save  the  expense  and  delay  of  going 
to  a  hearing.  If  the  right  of  the  plaintiffs 
to  institute  the  suit  was  not  admitted,  their 
title  to  the  funds  in  question  either  under 
the  will  or  the  settlement  mentioned  in  the 
pleadings  was  admitted  by  all  the  defen- 
dants who  had  appeared  and  answered. 
Therefore  the  only  relief,  if  any,  which 
could  be  had  at  the  hearing,  was  such  as 
the  bill  prayed.  It  was  not  necessary  for 
the  purposes  of  the  present  motion  that 
the  plaintiffs  should  be  entitled  to  the  whole 
of  the  relief  prayed  ;  if  they  were  entitled 
to  any  relief,  it  would  be  sufficient 

Against  the  motion,  it  was  contended 
that  the  Court  would  not  make  the  order 
where,  as  in  the  present  case,  the  substan- 
tial equity  of  the  plaintiffs  was  denied  by 
answer — Belcher  v.  Whitmore  (2)  ;  where 
the  defendants  objected  that  other  persons 
were  necessary  parties — Logan  v.  Baines 
(f3) ;  or  where  some  of  the  defendants  were 
out  of  the  jurisdiction  of  the  Court — Barrett 
V.  Buck  (4),  Meinertzhagen  v.  Davis  (5). 

Mr,  Wood  and  Mr,  Southgate,  for  the 
plaintiffs. 

Mr,  Teed,  Mr,  Hallett,  Mr,  Sandys^ 
Mr,  W,  Morris  and  Mr.  Hoare  were 
amongst  the  counsel  who  appeared  for  the 
several  defendants. 

WiGRAM,  V.C.,  on  the  authority  of 
Barrett  v.  Buck  and  Meinertzhagen  v. 
Davis,  rel^sed  the  motion,  with  costs. 


(2)  7  Beay.  2i5 ;   s.  c.   13  Law  J.  Rep.  (n.8.) 
Cbanc.  247. 

(3)  10  Sim.  604. 

(4)  2  Hare,  520. 
{5)  10  Sim.  289. 


.R.     ') 

ch  7 ;  > 
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PAYNE  V,  LITTLE. 


M. 

March 

May 

Master — Special  Order — Amendmenti 
67ih,  esth,  69th  General  Orders  of  May 
1845. 

Special  orders  to  amend  must  be  obtained 
upon  the  affidavit  of  the  plaintiff  and  the 
solicitor. 

On  obtaining  a  special  order  to  amend,  it 
is  not  necessary  that  the  affidavit  mentioned 
in  the  6Sth  General  Order  of  May  1845, 
should  state  all  the  amendments  to  be  made 
in  the  bill. 

This  was  a  motion  by  C.  Greville  to 
discharge  the  Master's  order,  dated  the  5th 
of  February,  giving  the  plaintiff  leave, 
under  the  68th  General  Order  of  May  1845 
(1),  to  amend  the  bill  as  she  might  be 
advised  before  the  7th  of  February ;  and 
that  the  amendments  made  in  pursuance 
of  the  order  might  be  taken  off  the  file. 

The  bill  was  filed  to  obtain  an  account 
of  the  estate  of  William  Freest,  deceased, 
and  it  prayed  a  declaration  that  J.  Little 
and  C.  Grreville  were  personally  liable  to 
pay  to  the  plaintiff  the  arrears  of  an  annuity 
of  400Z.  a  year,  and  asking  that  they  might 
invest  sufficient  money  in  the  funds  to 
secure  the  future  payments. 

The  bill  was  filed  on  the  12th  of  October 
1848  ;  and  on  the  5  th  of  March  1849  the 
defendant  C.  Greville  put  in  his  answer  to 
the  original  bill. 

On  the  29th  of  May  1849  the  plaintiff 
obtained  the  first  order  to  amend  her  bill, 
which  was  amended  on  the  11th  of  June. 
C.  Greville  put  in  his  answer  to  the 
amended  bill  on  the  20th  of  August  In 
consequence  of  the  facts  disclosed  by  the 
several  answers,  counsel  ad  vised  that  further 
amendments  were  necessary.  Some  time 
was  occupied  in  making  these  amendments, 
but  on  the  5th  of  February  1850  the  Master 
gave  the  plaintiff  leave  to  amend  her  bill 
as  she  might  be  advised.  In  pursuance 
of  this  order,  the  plaintiff  made  sixteen 
amendments  in  the  body  of  the  bill,  together 
with  the  corresponding  amendments  in  the 
interrogating  part,  and  amended  the  defen- 
dant's office  copy  of  the  bill. 

( 1 )  Ord.  Can.  300 ;  14  Law  J.  Rep.  (n.s.)  Cbanc 
290. 
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Mr.  Bagshawe  and  Mr,  T,  S.  Clarke, 
in  support  of  the  motion. — The  affidavit 
upon  which  the  order  was  made  did  not 
state  that  the  amendments  had  heen  settled, 
approved  and  signed  by  counsel,  in  com- 
pliance with  the  67th  Order  of  May  1845 : 
it  was  also  made  by  the  solicitor  alone, 
and  not  by  the  plaintiff  and  her  solicitor ; 
neither  did  it  shew  that  the  amendments 
were  material,  or  that  they  could  not  with 
reasonable  diligence  have  been  sooner 
introduced  into  the  bill.  Upon  these 
points  the  affidavit  was  silent,  and  did  not 
state  circumstances.  The  Master,  there- 
fore, had  never  exercised  his  judgment 
upon  the  case — Christ's  Hospital  v.  Grain- 
ger  (2),  Phillips  v.  Coding {S),  The  Attorney 
General  v.  the  Fishmongers  Company  (4). 
The  defendant's  affidavit  shews  that  the 
matter  of  the  amendments  must  have  been 
known  so  far  back  as  1849. 

Mr,  Turner  and  Mr,  Selwyn,  contr^. — 
This  case  falls  within  the  68th  and  69th 
General  Orders,  which  are  within  the  dis- 
cretion of  the  Master,  whose  attention 
was  drawn  to  the  amendments  and  to  the 
69th  Order.  The  Master  heard  the  solici- 
tor, and  through  him  the  nature  of  these 
amendments,  and  no  affidavit  has  been 
made  to  the  contrary. 

The  Master  op  the  Rolls. — The  plain- 
tiff seems  to  have  looked  at  the  67th  Order 
and  not  at  the  68th  and  69th.  I  am  con- 
cerned to  see  a  stoppage  of  the  proceedings 
by  such  an  application  which  creates  ex- 
pense only.  I  do  not  think  that  it  is  the 
rule  to  have  an  affidavit,  stating  all  the 
material  amendments :  if  they  were  produced, 
they  were  before  the  Master  and  of  course 
heard,  and  were  I  to  lay  down  a  rule  that 
a  party  must  swear  to  them  all,  it  would 
create  a  monstrous  expense ;  but  I  cannot 
withdraw  that  part  of  the  obligation  im- 
posed by  the  Order  which  requires  it  to  be 
stated  by  the  plaintiff  and  her  solicitor  that 
the  amendments  were  material .  There  may 
be  delay  by  a  plaintiff  as  well  as  by  a 
defendant.  I  must,  therefore,  discharge 
the  Master's  order  ;   but  I  shall  allow  the 

(2)  1  Phil.  634;  8.  c.  15  Law  J.  Rep.  (N.s.)Chanc. 
145. 

(3)  1  Hare,  40;  p.  c.  11  Law  J.  Ilcp.  (n.s.) 
Chanc.  90. 

'  *    (4)  4  Myl.  &  Cr.  1. 


question  as  to  taking  the  amendments  off 
the  file  to  stand  over  until  the  Master  has 
decided  what  amendments  are  to  be  made, 
and  I  shall  give  no  costs. 

Upon  the  25th  of  March  a  further  appli- 
cation to  amend  was  made  to  the  Master; 
it  was  attended  on  both  sides  by  counsel, 
when  the  order  made  was,  that  *'  upon  the 
application  of  the  plaintiff,  and  reading  an 
affidavit  of  the  plaintiff  and  of  G.  T.  Tweed 
and  G.  W.  Watson,  and  also  the  draft 
amended  bill,  and  hearing  what  was  alleged 
by  the  counsel  and  solicitors  of  the  respec- 
tive parties,  I  do  order  that  the  plaintiff 
be  at  liberty  to  amend  her  bill  as  she  may 
be  advised,"  &c. 

Mr,  Bagshawe  and  Mr,  T,  S,  Clarke 
now  moved  to  discharge  this  order  for 
irregularity,  on  the  ground  that  it  was  not 
shewn  that  the  plaintiff  had  used  reason- 
able diligence  in  preparing  the  amendments, 
and  because  only  five  out  of  sixteen 
amendments  made  to  the  bill  were  stated 
or  referred  to  in  the  affidavit  filed  in  sup- 
port of  the  application  before  the  Master, 
when,  as  insisted,  the  68th  Order  of  May 
1845  required  all -the  amendments  to  be 
stated  in  the  affidavit. 

Mr,  Turner  and  Mr,  Selwyn  opposed 
the  application. 

Mr,  Bagshawe,  in  reply. 

The  Master  of  the  Rolls. — The 
amendments  arose  out  of  a  banker's  pass 
book,  which  was  discovered  in  July,  with- 
out any  want  of  diligence.  As  soon  as  it 
was  discovered  an  attempt  was  made  to 
take  advantage  of  it,  but  it  failed  from 
the  illness  of  counsel :  that  is  no  excuse  ; 
the  other  party  is  not  to  be  delayed 
on  that  ground.  Was  this  delay,  then, 
such  that  it  amounted  to  a  want  of  rea- 
sonable diligence  ?  It  is  said  that  reason- 
able diligence  has  not  been  proved;  but 
I  cannot  come  to  that  conclusion,  and  the 
order  does  not  fail  on  that  ground.  It 
is  then  said  that  the  Master  did  not  take 
the  amendments  into  his  consideration ; 
but  the  amendments  were  stated  to  him, 
and  in  fact  had  been  placed  on  the  file, 
and  the  defendant's  office  copy  amended. 
In  this  state  the  parties  went  before  the 
Master,  and  it  was  then  agreed  that  two 
subjects  of  these  amendments  might  have 
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been  introduced  earlier,  and  that  the  other 
eleven  amendments  had  not  been  mentioned 
in  the  affidavit ;  but  it  is  not  required  that 
all  the  amendments  should  be  proved  at 
full  length.  It  was  also  said  that  the  eleven 
amendments  were  not  consequential  on 
those  mentioned  in  the  affidavit.  They 
must,  however,  be  in  some  way  connected. 
The  counsel  for  the  defendants  knew  what 
they  were,  and  stated  objections  ;  but  the 
Master  thought  it  unnecessary  to  attach 
any  weight  to  them.  I  must,  therefore, 
refuse  this  application,  with  costs. 


RAM,  V.C.^ 

).  20,  27  ;    > 
arch  12.     J 


WiGRAM,  V.C. 

Feb, 
March 


BOREHAM  V.  BIGNALL. 


Will  "^Construction — Annuity  to  Wife 
after  Insolvency  of  Husband — Second  Wife. 

A  testator  directed  trustees  to  pay  an  annuity 
to  his  nephew  for  life,  without  anticipation, 
^c,  or  until  bankruptcy  or  insolvency ;  and 
in  case  of  bankruptcy  or  insolvency  to  pay 
the  same  to  his  wife  for  the  personal  support 
of  herself  and  him  and  his  children,  during 
the  life  of  him  and  her  and  the  survivor, 
with  power,  in  case  of  alienation,  ^c.  by 
them  or  either  of  them,  to  the  trustees  to 
withhold  payment  of  the  annuity,  or  to  apply 
it  towards  the  support  of  their  children. 
The  nephew  took  the  benefit  of  the  Insolvent 
Debtors  Act  in  the  lifetime  of  his  first  wife^ 
living  at  the  testaiofs  decease,  and  after^ 
wards  married  a  second  wife  : — Held,  that 
the  second  wife  took  no  interest  in  the  an^ 
nuity,  and  that  upon  the  death  of  his  first 
wife,  their  children  became  entitled  in  equal 
shares  to  the  annuity  during  his  life,  and 
that  upon  his  decease  the  fund  upon  which 
it  was  secured  fell  into  the  residue  of  the 
testator^ s  estate. 

At  the  hearing  for  further  directions  a 
question  was  raised  whether  the  widow  of 
James  Boreham,  in  the  pleadings  mentioned, 
took,  during  her  life,  an  annuity  of  100/., 
bequeathed  by  the  following  clause  in  the 
testator's  will : — **  And  as  to  the  residue  of 
my  stocks  or  funds  and  other  sufficient 
parts  of  my  property,  I  do  hereby  direct 
my  trustees  and  executors  to  set  apart  and 


appropriate  a  sufficient  part  thereof,  in 
trust  to  answer  and  pay  a  further  annuity 
or  clear  yearly  sum  of  lOOZ.  into  the  pro- 
per hands  of  my  said  nephew  James  Bore- 
ham,  from  the  time  of  my  decease,  for  his 
pei*sonal  support,  in  such  manner  as  to 
them  shall  seem  best,  and  so  as  that  the 
same  may  not  be  anticipated,  aliened, 
charged,  or  affected  in  anywise  howsoever, 
and  the  same  to  be  and  continue  payable 
half-yearly  or  quarterly  during  his  natural 
life,  or  until  he  shall  become  a  bankrupt 
or  insolvent ;  and  from  and  after  his  decease 
or  in  case  he  shall  become  bankrupt  or 
insolvent,  then  I  will  and  declare  that  the 
same  annuity  or  yearly  sum  shall  be  paid 
and  payable  to  iJie  wife  of  him,  the  said 
James  Boreham,  as  some  provision  for  the 
personal  support  of  herself  and  of  her  hus- 
band and  his  children,  as  an  inalienable 
provision  during  the  life  of  the  said  James 
Boreham  and  of  his  wife,  and  of  the  sur- 
vivor of  them  ;  and  in  case  they  or  either 
of  them  shall  attempt  to  alienate,  charge, 
or  incumber  the  said  last-mentioned  pro- 
vision or  annuity,  it  shall  be  in  the  power 
of  my  said  trustees  or  executors  to  withhold 
the  payment  thereof  altogether,  or  to  apply 
the  same  for  or  towards  the  support  of 
their  children  in  such  manner  as  they  shall 
think  fit." 

The  testator  also  gave  the  rents  and 
profits  of  certain  real  estates,  after  the 
death  of  his  widow,  to  his  nephew  for  life, 
**  as  an  inalienable  provision  for  him  and 
his  family." 

The  testator  died  in  1814  and  his  widow 
in  1834.  At  the  date  of  the  will  James 
was  married  to  his  first  wife,  and  after  the 
testator's  death,  and  in  her  lifetime,  he 
twice  applied  for  and  obtained  the  benefit 
of  the  Insolvent  Debtors  Act.  His  first 
wife  died  in  1838,  leaving  three  children, 
bom  after  the  testator's  death,  surviving. 
James  afterwards  married  a  second  wife, 
and  died  without  children  by  her. 

The  Solicitor  General  and  Mr*  Moore, 
appeared  for  the  plaintiffs. 

Mr.  RoundeU Palmer  and  Mr.  Pemberton, 
for  the  heir-at-law  and  next-of-kin  of  the 
testator. 

Mr.  Walker  and  Mr.  Campbell,  for  the 
widow  of  James  Boreham  ;  and 

Mr.  Wood,  Mr.  Kenyon  Parker,  Mr. 
Bacon,  Mr.  Terrell,  Mr.  Bagshawe,  Mr. 
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Willcock,  Mr.  FoUett,  and  Mr,  Cankrien, 
for  other  parties. 

On  behalf  of  the  heir-at-law  and  next- 
of-kin  of  the  testator,  it  was  argued  that 
the  annuity,  in  the  event  which  happened, 
was  payable  only  to  the  first  wife  of  James 
during  her  life,  and  not  to  his  second  wife 
'—Garratt  v.  Niblock{\)  and  1  Jarman  on 
Wills,  285  ;  and  that  upon  the  insolvency 
of  James  it  became  payable  during  his  life 
for  the  benefit  of  his  children  by  her ;  and 
that  upon  his  death  (the  residuary  gift  over 
being  held  void  for  remoteness)  it  fell  into 
the  residue,  and  passed  to  the  testator's 
next-of-kin. 

For  the  widow  of  James  it  was  contended 
that  the  word  **  wife"  meant  any  wife 
whom  he  might  at  any  time  marry.  The 
case  of  Peppin  v.  Bickford{2)  was  cited, 
and  relied  upon  as  an  authority  for  the 
form  of  settlement  required  in  the  present 
case. 

March  12. — ^Wigram,  V.C,  after  stat- 
ing the  above  facts  and  reading  the 
clause  in  the  will,  said — If  this  ques- 
tion were  addressed  to  a  person  not 
bound  by  legal  rules  of  construction,  and 
such  person  were  told  that  James  Bore- 
ham  had  no  children  by  his  first  wife,  and 
that  he  lefl  a  family  by  his  second  wife 
surviving  him,  he  would  have  a  difficulty 
in  admitting  that  effect  would  be  given  to 
the  intention  of  the  testator,  if  the  widow 
of  James  were  not  to  enjoy  the  annuity  for 
her  life,  and  that  the  children  of  James  by 
that  wife  were  not  the  objects  of  the  testa- 
tor's bounty  when  he  speaks  of  the  children 
of  James.  And,  yet,  to  this  length  the 
argument  against  the  widow  must  go. 

The  question,  however,  which  I  have  to 
consider  is,  whether  the  will  gives  it  to  her 
or  not.  In  considering  the  construction  of 
the  will,  I  am  compelled  to  consider  it, 
not  only  with  reference  to  the  events  which 
actually  happened,  but  to  those  which 
might  have  happened  and  are  expressly 
provided  for  by  the  will.  To  this  extent, 
at  least,  I  must  go,  and  if  the  construction 
which  would  give  the  annuity  to  the  widow 
of  James  is  incompatible  with  the  construc- 
tion which  such  other  events  required,  I 

(1)1  Ru88.  &  My].  629. 
(2)  3  Ves.  570. 


must,  however  satisfied  I  may  be  that  I 
am  disappointing  the  real  intentions  of  the 
testator  by  doing  so,  hold  that  the  case  of 
the  second  marriage  of  James  is  casus 
omissus  from  the  will,  and,  consequently, 
that  the  widow  of  James  has  no  interest  in 
the  annuity. 

Now,  the  will  directs  that  in  case  of  the 
insolvency  of  James,  the  annuity  shall  be  paid 
to  his  wife  during  the  joint  lives  of  James  and 
his  wife,  and  the  survivor  of  them,  for  the 
purposes  mentioned  in  the  will.  It  further 
provides,  that  if  they  or  either  of  them  shall 
attempt  to  alienate  the  annuity,  it  shall  be 
in  the  power  of  the  trustees  to  withhold 
the  annuity  altogether,  or  to  apply  it  for 
the  support  of  the  children.  Now,  without 
relying  on  the  insolvency  of  James  as  an 
attempt  to  alienate,  which  in  law  it  is, 
suppose  James  to  have  attempted  to  alien- 
ate the  annuity  otherwise  than  by  insol- 
vency, the  trustees  would  in  that  case  have 
had  power  to  apply  the  annuity  for  the 
benefit  of  the  children  of  James  by  his  first 
wife,  but  not  for  the  benefit  of  that  wife. 
How,  then,  could  the  second  marriage  of 
James  revive  the  annuity  for  the  benefit  of 
the  second  wife  ?  It  may  be  said  that  ac- 
cording to  the  words  of  the  will,  the  annuity, 
in  case  of  alienation  by  insolvency,  was  to 
go  to  the  wife  of  James.  But  I  must  either 
consider  this  as  qualified  by  the  power 
immediately  afterwards  given  to  the  Iftrus- 
tees,  or  hold  that  the  testator,  in  the  clause 
giving  such  power  to  the  trustees,  contem- 
plated alienation,  or  attempt  at  alienation 
by  some  act  other  than  insolvency,  which, 
in  ordinary  acceptation,  is  not  looked  upon 
as  alienation  by  the  act  of  the  party. 
Unfortunately,  I  am  bound  to  adopt  a 
construction  of  the  will  which  would  have 
met  the  case  of  alienation  by  James  other- 
wise than  by  insolvency.  The  word 
**  their,"  used  in  describing  the  children, 
for  whose  support  the  trustees  have  power 
to  apply  the  annuity  in  the  events  men- 
tioned in  the  will,  is  conclusive,  as  shewing 
that  one  wife  only  of  James  was  in  the 
contemplation  of  the  testator,  and  that  that 
wife  must  have  been  the  one  living  at 
the  date  of  the  will.  This  criticism  upon 
the  word  **  their,"  unfortunately  confirms  the 
conclusion  which  the  general  argument 
upon  the  will  appears  to  me  to  bear.  I 
have  never  before  seen  a  case  in  which  I 
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am  more  satisfied  than  I  am  in  this  case 
that  the  real  intention  of  the  testator,  which 
certainly  was  to  secure  some  provision  for 
James  and  his  family,  (which  word  "  fa- 
mily*' would  include  his  wife  and  children 
by  any  wife),  is  disappointed  by  the  omission 
of  the  testator  to  provide  for  the  case  of  a 
second  marriage  by  James.  It  is  remarkable 
that  the  testator  in  the  present  case  provides 
for  the  children  of  James  out  of  the  residue 
of  his  (the  testator's)  property;  but  this 
provision  is,  I  am  afraid,  too  remote,  not 
being  given  to  them  imtil  they  reach 
twenty-five  years  of  age. 

The  case  of  Peppin  v.  Bickford,  which 
was  cited  in  the  argument,  does  not  help 
this  case.  Independently  of  the  circum- 
stance that  in  that  case  the  legatee  was 
unmarried  at  the  date  of  the  will  and  of 
the  testator's  death,  the  gift  in  tail  after 
the  death  of  the  nephew  and  his  wife, 
might  have  been  disappointed  if  the  word 
**  wife"  had  been  confined  to  the  first  wife 
only. 

By  the  decree  it  was  declared  that  the 
defendant,  the  widow  of  James  Boreham 
deceased,  was  not  entitled  to  or  interested 
in  the  annuity  of  100/.  given  by  the  will 
of  the  testator  to  the  wife  of  the  said  James 
Boreham,  and  that  his  three  children  be- 
came entitled  in  equal  shares  to  the  annuity 
upon  the  death  of  his  first  wife,  and  thence- 
forward during  his  life,  and  that  upon  his 
decease  the  fund  directed  to  be  set  apart 
to  secure  the  annuity  fell  into  the  testator's 
residuary  estate.  The  costs  of  all  parties 
to  come  out  of  the  fund. 


V 

June 


.c.      •) 

4,20.     y 


ROBINSON  V.  HEDOER. 


Insolvency — Priority — Judgment, 

An  insolvent  within  a  year  previous  to  his 
insolvency  executed  a  mortgage  upon  certain 
property i  with  a  power  of  sale  for  the  mort^ 
gagee  to  pay  himself  off,  and  the  residue  to 
go  to  the  insolvent,  his  appointees  and  assigns. 
The  insolvent  had  subsequently  executed  a 
warrant  of  attorney  to  the  plaintiff,  on 
which  judgment  was  entered  up,  and  he  was 
taken  in  execution.  He  then  presented  his^ 
petition  under  the  Insolvent  Act,  and  before 


his  discharge  the  mortgagee  sold  under  his 
power  of  sale : — Held,  that  the  plaintiff  was 
entitled  to  priority  in  respect  of  his  judgment 
over  the  other  creditors  of  the  insolvent. 

In  this  case  a  gentleman  named  Lister 
became  entitled  upon  attaining  the  age  of 
twenty-one,  in  October  1 846,  to  a  remainder 
in  fee  in  certain  property  called  Burwell 
Park.  On  the  22nd  of  May  in  the  follow- 
ing year  1847,  he  barred  the  entail  in  the 
property,  and  on  the  12th  of  F'ebruary 
1848  he  mortgaged  his  remainder  in  fee  to 
the  defendant  Hedger,  to  secure  lOOZ.  and 
interest. 

By  the  mortgage  deed  a  power  of  sale 
was  given  to  Hedger,  the  proceeds  to 
be  applied  in  payment  of  the  principal, 
interest,  and  costs,  and  the  residue  to  be 
upon  trust  for  Mr.  Lister,  his  heirs,  ap- 
pointees, and  assigns.  On  the  2nd  of 
March  1848  Mr.  Lister  having  become 
indebted  to  the  plaintiff  Robinson  in  400^., 
secured  that  sum  to  him  by  a  warrant  of 
attorney  and  judgment.  'The  judgment 
was  entered  up  on  the  5th  of  March,  and 
registered  on  the  7th  of  March  1848. 

In  June  1848  Mr.  Lister  was  taken  in 
execution  upon  this  judgment,  and  on  the 
12th  of  September  following  he  presented 
his  petition  to  the  Insolvent  Debtors  Court 
for  protection,  under  the  act  of  the  7  &  8 
Vict.  c.  96,  and  was  discharged  in  Feb- 
ruary 1849.  Previously  to  his  discharge, 
on  the  12th  of  January  1849,  Lister,  Qie 
mortgagee,  executed  his  power  of  sale  under 
the  mortgage  deed,  and  this  bill  was  filed 
by  Robinson,  the  judgment  creditor,  against 
Hedger,  the  mortgagee,  and  against  the 
assignees  of  Lister,  claiming  priority  in 
respect  of  the  judgment  over  the  other 
creditors  in  the  insolvency. 

The  question  for  the  opinion  of  the  Court 
depended  upon  the  construction  of  the 
statutes  1  &  2  Vict.  c.  110.  ss.  13.  and  61. 
(1),  and  7  &  8  Vict.  c.  96.  s.  21.  (2),  and 

(1)  1  &  2  Vict  c.  110.8. 18.— "And  be  it  enacted, 
That  a  judgment  already  entered  up  or  to  be  here- 
after entered  up  against  any  person  in  any  of  Her 
Majesty *s  superior  courts  at  Westminster  shall 
operate  as  a  charge  upon  all  lands,  tenements, 
rectories,  adTowsons,  tithes,  rents,  and  heredita- 
ments (including  lands  and  hereditaments  of  copy- 

(2)  See  next  page. 
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die  argument  relied  upon  by  the  de- 
fendant was  that  by  the  61st  section  of 
the  former  act,  and  the  2l8t  section  of  the 
latter  act  the  charge  in  equity  given  by  the 
13th  section  of  the  first  act  was  negatived, 

hold  or  customarv  tenure)  of  or  to  which  such  per- 
son shall  at  the  time  of  entering  up  such  judgment, 
or  at  any  time  afterwards,  he  seised,  possessed,  or 
entitled  for  any  estate  or  interest  whatever,  at  law 
ox  in  equity,  whether  in  possession,  reyersion,  re- 
imtindcr,  or  expectancy,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or 
at  any  time  afterwards,  have  any  disposing  power 
which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judg- 
ment shall  he  so  entered  up,  and  against  all  persons 
claiming  under  him  after  such  judgment,  and  shall 
also  be  binding  as  against  the  issue  of  his  body  and 
all  other  persona  whom  he  might  without  the  assent 
of  any  other  person  cut  off  and  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  any  of 
the  said  lands,  tenements,  rectories,  advowsons,  tithes, 
renta,  and  hereditaments ;  and  that  every  judgment 
creditor  shall  have  such  and  the  same  remedies  in 
a  court  of  equity  against  the  hereditaments  so 
charged  by  virtue  of  this  act^  or  any  part  thereof, 
as  he  would  be  entitled  to  in  case  the  person  against 
whom  such  judgment  shall  have  been  so  entered 
up  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge 
the  same  with  the  amount  of  such  judgment  debt 
and  interest  thereon  :  Provided  that  no  judgment 
creditor  shall  he  entitled  to  proceed  in  equity  to 
obtain  the  benefit  of  such  charge  until  after  the  ex- 
piration of  one  year  from  the  time  of  entering  up 
auch  judgment,  or  in  cases  of  judgments  already 
entered  up,  or  to  be  entered  up  before  the  time 
appointed  for  the  commencement  of  this  act,  until 
afiter  the  expiration  of  one  year  from  the  time  ap- 
pointed for  the  commencement  of  this  act,  nor 
shall  such  charge  operate  to  give  the  judgment 
creditor  any  preference  in  case  of  the  bankruptcy 
of  the  person  against  whom  judgment  shall  have 
been  entered  up,  unless  such  judgment  shall  have 
been  entered  up  one  year  at  least  before  the  bank- 
ruptcy :  Provided  also,  that  as  regards  purchasers, 
mortgagees,  or  creditors,  who  shall  have  become 
such  before  the  time  appointed  for  the  commence- 
ment of  this  act,  such  judgment  shall  not  affect 
lands,  tenements,  or  hereditaments,  otherwise  than 
as  the  same  would  have  been  affected  by  such  judg' 
ment  if  this  act  had  not  passed:  Provided  also,  that 
nothing  herein  contained  shall  be  deemed  or  taken 
to  alter  or  affect  any  doctrine  of  courts  of  equity 
whereby  protection  is  given  to  purchasers  for  valuable 
consideration  without  notice." 

1  &  2  Vict  c.  110.  s.  61.— -"And  be  it  further 
enacted.  That  in  all  cases  where  any  prisoner  whose 
estate  shall  have  been  vested  in  the  said  provisional 
assignee  under  this  act  shall  have  executed  any  war- 
rant of  attorney  to  confess  judgment,  or  shall  have 
given  any  cognovit  actionemf  or  bill  of  sale,  whether  for 
a  valuable  consideration  or  otherwise,  no  person  shall, 
after  the  commencement  of  the  imprisonment  of 
such  prisoner,  avail  himself  or  herself  of  any  execu- 


inasmuch  as  the  charge  arose  on  a  judg- 
ment. 

Mr.  Stuart  and  Mr.  MartituUUe  appeared 
for  the  plaintifif. 

Mr,  BetheU  and  Mr.  Beales^  fcNr  the  as- 
signees, and 

Mr.  Murray,  for  the  defendant  Hedger. 

June  20. — The  Vice  CHANCSLLoa. — In 
this  case  I  have  read  over  all  the  documents 
connected  with  this  question,  for  the  pur- 
pose of  ascertaining  the  machinery  which 
was  used,  and  my  opinion  is,  that  having 
regard  to  the  provisions  of  the  1  &  2  Viet, 
c.  110.  the  act  for  regulating  insolvency, 
and  the  7  &  8  Vict.  c.  96,  the  case  must 
be  decided  entirely  upon  the  law  of  insol- 
vency created  under  the  former  act.  It 
does  not  appear  to  me  that  anything  con- 
tained in  the  7  &  8  Vict  c.  96.  can  be 
considered  as  overruling  the  plain  construc- 
tion of  the  1  &  2  Vict.  c.  110.  The  facts 
are  simply  these :  that  Mr.  Lister  having 
a  remainder  in  tail,  which  was  capable  of 
being  barred,  did,  by  a  conveyance  in 
1847,  upon  which  nothing  turns,  and  by 
another  deed  in  1848  which  created  a  charge 

tion  issued,  or  to  he  issued  upon  any  judgment 
obtained  or  to  be  obtained  upon  such  warrant 
of  attorney  or  cognovit  aetiongm,  or  of  such  bill  of 
Bale,  either  by  seizure  and  sale  of  the  property  of 
such  prisoner,  or  any  part  thereof,  or  by  sale  of 
such  property  theretofore  seized,  or  any  part 
thereof,  but  tnat  any  person  or  persons  to  whom 
any  sum  or  sums  of  money  shall  be  due  in  respect 
of  any  such  warrant  of  attorney  or  cognovit  acHomem, 
or  of  such  bill  of  sale,  shall  and  may  be  a  creditor 
or  creditors  for  the  same  under  this  Act'* 

(2)  7  &  8  Vict.  c.  96,  s.  21.—"  That  in  all  cases 
where  any  petitioner  for  protection  firom  process, 
whose  estate  shall  have  been  vested  in  an  assignee 
or  assignees  under  the  provisions  of  the  said 
recited  act,  and  of  this  act,  or  of  either  of  them, 
shall  have  executed  any  warrant  of  attorney  to  con- 
fess judgment,  or  shall  have  given  any  cognovit 
actionem  or  bill  of  sale,  whether  for  a  yalvdble 
consideration  or  otherwise,  no  person  shall  after 
the  filing  of  the  petition  of  such  petitioner, 
avail  himself  of  any  execution  issued  or  to  be 
issued  upon  any  judgment  obtained,  or  to  be 
obtained  upon  such  warrant  of  attorney  or  cog- 
novit actionem^  either  by  seizure  and  sale  of  the 
property  of  such  petitioner  or  any  part  thereof,  or 
by  sale  of  such  property  theretofore  seized,  or 
any  part  thereof,  or  avail  himself  of  such  bill  of 
sale,  but  that  any  person  or  persons  to  whom  any 
sum  or  sums  of  money  shall  be  due  in  respect  of 
any  such  warrant  of  attorney  or  cognovit  actiomem, 
or  of  such  bill  of  sale,  shall  and  may  be  a  creditor 
or  creditors  for  the  same  under  the  said  recited  act 
and  this  act" 
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in  favour  of  Hedger,  convey  the  remainder 
in  fee  to  Hedger,  so  as  to  give  him  the 
legal  estate,  in  trust  to  sell  and  pay  himself 
what  should  be  due  to  him,  and  the  residue 
was  to  go  to  Lister,  his  heirs,  appointees, 
and  assigns.  When  this  case  was  before 
me  last,  I  expressed  an  opinion  that  it 
might  be  difficult  to  say  whether  the  charge 
under  the  Insolvent  Act  might  not  operate 
as  an  appointment.  That,  however,  it  is 
unnecessary  to  decide,  because  my  opinion 
is  that  when  once  the  conveyance  was  made 
to  Hedger,  and  the  judgment  entered  up 
on  a  warrant  of  attorney,  a  redeemable 
interest  at  least  was  created  in  Lister  or 
other  persons  claiming  under  him,  and 
therefore  it  is  a  mere  matter  of  course  that 
the  plaintiff  should  have  what  he  asks  for, 
and  that  the  residue  should  go  to  the  as- 
signees in  insolvency. 


V 

June 


.c.   •) 

»  1    4    i     ^^^'^^N  ^'  I-ORD  BROUGHAM. 

Pleading — Exception — Impertinence. 


Plaintiffs  filed  a  hill  against  executors  for 
the  administration  of  their  testator* s  estate  and 
for  payment  of  a  debt  alleged  to  be  due  to  them 
from  the  estate  of  the  deceased.  The  inter^ 
rogatories  were  framed  with  great  minuteness, 
requiring  the  executors  to  set  forth  all  the 
particulars  relating  to  the  testamentary  pro^ 
perty,  and  whether  the  defendants^  or  one  and 
which  of  them,  do  or  does  not  refuse  to  pay 
the  plaintiffs  the  amount  of  their  demand^  or 
some  and  what  part  thereof  and  why.  One 
of  the  executors,  in  answer  to  the  interro- 
gatories, stated  various  facts  relating  to 
previous  money  transactions  between  himself 
and  the  plaintiffs  as  a  reason  for  doubting 
the  accuracy  of  the  plaintiffs*  claim.  Ex- 
ceptions  were  taken  to  the  answer  for  imper- 
tinence, and  allowed  by  the  Master,  Upon 
exceptions  to  the  Master* s  report,  the  Court 
held  that  the  defendant  was  justified,  in 
answer  to  the  pointed  form  of  the  interroga- 
tories, in  setting  forth  what  he  had  done ;  and 
the  exceptions  to  the  Master* s  report  were 
allowed. 

This  matter  came  before  the  Court  upon 
exceptions  to  the  report  of  the  Master,  who 
had  allowed  exceptions  to  the  answer  of 

}Cew  Sehim,  XIX.— Cdakc. 


Lord  Brougham,  for  impertinence.  The 
bill  was  filed  by  John  Robson  the  elder 
and  John  Robson  the  younger,  who  were 
coachmakers,  in  South  Audley  Street, 
against  Lord  Brougham  and  the  Right 
Hon.  Edward  Ellice,  executors  of  the  late 
Lord  Melbourne.  The  bill  stated  that,  for 
many  years  previous  to  the  month  of  June 
1848,  Lord  Melbourne  had  been  in  the 
habit  of  dealing  with  the  plaintiffs  for 
carriages  and  harness,  and  that  in  June 
1848  the  said  Lord  Melbourne  contracted 
with  the  plaintiffs  for  the  hire  of  three 
carriages,  built  in  the  best  and  most  ex- 
pensive style,  expressly  for  his  use,  and 
fitted  up  for  him,  and  thereupon  an  agree- 
ment was  executed  by  the  plaintiffs  and 
Lord  Melbourne,  dated  the  10th  of  June 
1848,  by  which  the  said  John  Robson  & 
Co.,  for  themselves,  their  heirs,  adminis- 
trators and  assigns,  covenanted  and  agreed 
to  furnish  Lord  Viscount  Melbourne  with 
a  town  chariot,  travelling  chariot,  and 
barouche,  on  job,  for  seven  years  next 
ensuing ;  and  further,  the  said  John  Rob- 
son &  Co.  agreed  to  do  all  the  necessary 
repairs,  find  new  wheels  when  wanted,  &c,, 
for  the  sum  of  24 IZ.  10^.  per  annum;  and 
that  the  said  Lord  Viscount  Melbourne,  for 
himself,  his  heirs,  executors  or  assigns 
covenanted  and  agreed  to  take  the  said 
carriages  for  the  term  of  seven  years  on 
job,  as  therein  specified,  paying  for  each 
year  in  succession  in  advance  the  sum  of 
241 Z.  10^.,  and  all  taxes  to  which  the  said 
carriages  might  be  liable,  and  the  charges 
for  repairing  damages  done  by  accident, 
broken  glasses,  oiling  of  wheels,  &c.,  the 
said  carriages  to  be  and  remain  the  pro- 
perty of  John  Robson  &  Co.,  and  delivered 
up  to  them  at  the  expiration  of  the  term 
of  seven  years  as  agreed.  That  in  pur- 
suance of  the  said  agreement  the  plaintiffs 
furnished  the  three  carriages,  which  were 
kept  and  used  by  Lord  Melbourne  on  the 
footing  of  the  said  agreement  up  to  the 
time  of  his  decease,  and  Lord  Melbourne 
paid  the  plaintiffs,  in  the  month  of  July 
1848,  the  sum  of  241/.  10*.  for  the  hire  of 
the  carriages  for  the  first  year.  That  Lord 
Melbourne  also  contracted  with  the  plaintiffs 
for  the  hire  of  harness  for  the  said  carriages 
for  the  term  of  seven  years,  at  the  annual 
sum  of  twenty  guineas,  and  that  the  har- 
ness was  supplied  in   pursuance  of  such 
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agreement.  That  during  the  year  1848 
the  plaintiffs  painted  and  repaired  the  said 
three  carriages,  free  of  expense  in  all  par- 
ticulars provided  for  by  the  said  agreement; 
that  during  the  same  year  the  plaintiffs 
made  divers  fittings  for  the  said  carriages 
not  included  in  the  said  agreement,  and  did 
other  work  and  labour  for  Lord  Melbourne 
to  the  amount  of  53/.  ISs.  6d,y  in  which 
amount  the  said  Lord  Melbourne  was  in- 
debted to  the  plaintiffs  at  the  time  of  his 
death,  which  took  place  in  1848;  that  the 
said  Lord  Melbourne,  by  his  will,  dated  the 
31  st  of  January  1 843,  amongst  other  things, 
directed  all  his  just  debts  to  be  paid,  and 
appointed  the  defendants  his  executors ; 
that  on  the  10th  of  June  1849  there  be- 
came due  to  the  plaintiffs,  under  the 
said  agreement,  for  the  hire  of  the  said 
three  carriages,  the  sum  of  2411.  10s. 
and  for  the  said  hamesd  the  sum  of 
21/.,  and  also  the  sum  of  53Z.  185.  6d. 
for  repairs,  &c.,  making  together  the 
sum  of  316Z.  Ss.  6d,,  which  said  sum  the 
plaintiffs  had  repeatedly  applied  for  to  the 
defendants,  but  which  the  defendants  had 
declined  to  pay  them ;  that  the  plaintiffs 
had  also  applied  to  Mr.  Cookney,  the 
defendants*  solicitor,  for  payment  of  the 
amount,  when  an  offer  of  262/.  10s,  was 
made  to  the  plaintiffs,  but  which  offer  the 
plaintiffs  refused.  The  bill  prayed  that 
an  account  might  be  taken  of  what  was 
owing  to  the  plaintiffs  in  respect  of  their 
said  demand,  and  that  the  estate  of  the 
said  Lord  Melbourne  might  be  duly  ad- 
ministered, and  that  the  demand  of  the 
plaintiffs,  and  all  other  the  unpaid  debts  of 
Lord  Melbourne  might  be  paid  and  satis- 
fied, together  with  the  costs  of  this  suit. 

The  interrogatories  to  the  bill  set  forth 
at  great  length  the  correspondence  between 
the  parties  and  various  requests  for  pay- 
ment by  the  plaintiffs  and  refusals  by  the 
defendants,  and  the  last  interrogatory  was 
in  the  following  words  : — **  Whether  the 
said  defendants,  or  one,  and  which  of  them, 
do  or  does  not  re^se  to  pay  to  your  orators 
the  amount  of  their  said  demand,  or  some 
and  what  part  thereof,  and  why;  and 
whether  the  said  defendants,  or  one,  and 
which  of  them^  do  or  does  not  allege,  and 
whether  it  is  the  fact  that  the  personal 
estate  and  effects  of  the  said  Lord  Viscount 
Melbourne  were  small  and  inconsiderable, 


and  whether  or  not  insufficient  to  pay  and 
satisfy  his  just  debts  and  funeral  and  tes- 
tamentary expenses,  or  how  otherwise :  and 
that  unless  they  shall  admit  assets  of  the 
said  Lord  Viscount  Melbourne  come  to 
their  hands  or  use,  sufficient  to  answer  the 
demands  of  your  orators,  the  said  defen- 
dants may  set  forth  and  discover  a  full, 
true,  and  just  inventory  and  accoont  of 
all  and  singular  the  personal  estate  and 
effects  which  at  the  time  of  his  death  the 
said  Lord  Viscount  Melbourne  was  pos- 
sessed of,  interested  in,  or  entitled  to,  and 
all  particulars  whereof  the  same  consisted, 
and  the  quantities  and  qualities,  full,  true, 
and  utmost  value  thereof,  and  every  part 
thereof,  and  the  amount  or  value  thereof 
in  the  whole,  and  how  and  what  parts  or 
part  of  such  particulars  have  or  has,  and 
when,  been  possessed  and  received  by  or 
come  to  the  hands  of  them,  the  said  de- 
fendants, or  either,  and  which  of  them,  or 
any  other  persons  or  person,  and  whom 
by  name,  by  their,  or  either,  and  which  of 
their  order,  or  for  their,  or  either,  and 
which  of  their  use,  and  how  and  in  what 
manner,  and  when  and  where,  and  by  and 
to  whom,  and  for  how  much  the  same  and 
every  part  thereof  hath  or  had  been  sold 
or  disposed  of;  and  what  part  or  parts 
thereof,  and  to  what  value  and  amount,  now 
is  or  are  undisposed  of,  and  what  hath 
become  of  such  personal  estate,  and  every 
part  thereof;  and  whether  any  and  what 
part  or  parts  of  the  personal  estate  and 
effects  of  the  said  Lord  Viscount  Melbourne 
is  or  are  now  remaining  outstanding  and 
to  be  received,  and  from  whom,  and  what 
is  the  amount  thereof,  and  why  the  same 
and  every  part  thereof,  hath  been  permitted 
to  remain  outstanding  and  unreceived ;  and 
that  the  said  defendants  may  also  set  forth 
and  discover  a  full,  true,  and  particular 
account  of  all  debts  or  debt,  of  what  nature 
or  kind  soever,  which  were  or  was  due 
from  the  said  Lord  Viscount  Melbourne 
at  the  time  of  his  death,  and  to  whom,  and 
for  what  and  on  what  security  or  securities, 
if  any,  the  same  were  or  was  respectively 
due ;  and  whether  any  and  what  sums  or 
sum  of  money  have  or  has  been  since  paid 
for  or  towards  the  discharge  of  such  debts, 
or  any  or  either,  and  which  of  them,  and 
when  and  by  whom,  and  to  whom,  and  for 
what  in  particular ;  and  whether  any  and 
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what  sums  or  sum  of  money  do  or  doth 
now  remain  unpaid  on  account  of  such 
debts,  or  any  or  either,  and  which  of  them. 
Whether  the  said  defendants,  or  one,  and 
which  of  them,  had  or  hath  not  now,  or 
had  not  lately,  or  at  some  time  or  times, 
and  when,  in  their,  or  one,  and  which  of 
their  possession,  custody,  or  power,  and 
whether  or  not  in  the  possession,  custody, 
or  power  of  their,  or  one  and  which  of  their 
solicitors  or  agents,  or  some  other  persons 
or  person  on  their,  or  one,  and  which  of 
their  behalf,  and  whom  by  name,  divers 
and  what,  or  some,  and  what  deeds,  books 
of  account,  accounts,  bills  of  exchange, 
promissory  notes,  and  other  and  what 
negotiable  instruments,  bonds,  receipts, 
vouchers,  invoices,  bills  of  parcels,  letters, 
notes,  drafts  of  deeds,  bills  of  costs,  cases 
for  the  opinion  of  counsel,  opinions  of 
counsel,  memorandums,  documents,  papers 
and  writings,  or  some,  or  one,  and  which 
of  such  particulars;  and  whether  or  not 
also  divers  and  what,  or  some  and  what 
copies  or  copy  of,  or  extracts  or  extract 
from,  some,  or  one,  and  which  of  such 
particulars  relating  to,  or  mentioning,  or 
referring  to  the  several  matters  hereinbefore 
stated  and  charged,  or  some,  or  one,  and 
which  of  them,  and  whether  thereby,  or  by 
some,  or  one,  and  which  of  them,  if  the 
same  were  produced,  the  truth  of  such 
matters,  or  some,  or  one,  and  which  of 
them  would  not  appear.  And  that  the 
said  defendants  may  set  forth  a  full,  true, 
and  particular  list  and  schedule  of  all  and 
every  the  aforesaid  particulars,  and  pro- 
duce and  leave  such  of  them  as  are  or  is 
now  in  their  or  either  of  their  possession, 
custody,  or  power,  or  in  the  possession, 
custody,  or  power  of  their,  or  either  of 
their  solicitors  or  agents,  solicitor  or  agent, 
or  any  other  persons  or  person  on  their,  or 
either  of  their  behalf,  with  the  proper 
officer  or  officers  of  tlfts  honourable  court 
for  the  usual  purposes,  and  may  set  forth 
what  has  become  of  such  of  the  aforesaid 
particulars  as  at  any  time  were  or  was, 
but  are  or  is  not  now  in  their,  or  either, 
and  which  of  their  possession,  custody, 
or  power,  or  of  their,  or  either,  and  which 
of  their  solicitors  or  agents,  solicitor  or 
agent,  or  any  other  persons  or  person  on 
their  or  either,  and  which  of  their  behalf, 
and  why,   when,   and  to  whom,  and  for 


what  reason,  they,  the  said  defendants,  or 
either,  and  which  of  them,  parted  with  the 
same  respectively.** 

To  this  bill  the  defendants  put  in  their 
joint  answer,  stating  their  belief  from  the 
papers  found  after  Lord  Melbourne's  death, 
that  he  had  for  many  years  previous  to 
June  1848  been  in  the  habit  of  hiring  car- 
riages on  job  and  purchasing  harness  from 
the  plaintiffs,  and  that  the  longest  period 
for  which  such  contracts  were  made  was 
for  six  years ;  that  they  had  found  a  re- 
ceipt dated  the  10th  of  June  1846,  pur- 
porting to  be  for  the  fourth  year's  hire  of 
two  carriages  of  a  renewed  job  of  six 
years  ;  that  such  last-mentioned  contract 
would  not  have  expired  until  the  year 
1849,  and  that  the  said  Lord  Melbourne, 
in  the  year  1846,  had  entered  into  a  con- 
tract for  a  third  carriage,  and  that  the  yearly 
sums  payable  upon  the  said  two  contract 
amounted  to  241/.  lOs.  ;  that  the  defen- 
dants had  found  among  the  papers  of  the 
said  Lord  Melbourne  an  unstamped  paper 
bearing  the  signature  of  J.  Robson  &  Co., 
but  not  signed  by  Lord  Melbourne,  and 
which  was  in  the  same  terms  as  that  alleged 
by  the  plaintiffs  to  have  been  executed  by 
Lord  Melbourne  on  the  10th  of  June  1848, 
but  that  in  the  said  paper  the  word  **  seven*' 
occurred  three  times,  and  was  inserted  in 
a  handwriting  different  from  that  in  which 
the  body  of  the  paper  was  written,  but 
apparently  in  the  same  handwriting  as  that 
in  which  the  signature  "J.  Robson  &  Co." 
was  written;  that  they  had  also  found 
amongst  the  said  Lord  Melbourne's  papers 
a  bill  purporting  to  be  dated  in  June  1848, 
and  to  have  been  owing  to  the  plaintiffs 
for  coach-making  business,  commencing 
June  1847,  and  to  which  bill  a  receipt 
was  annexed,  the  last  item  of  which  was 
"  the  first  year's  hire  of  town  chariot, 
travelling  chariot,  and  barouche,  on  re- 
newed job  for  seven  years  certain  from 
date,  at  the  annual  premium  of  241/.  105., 
as  per  agreement,  the  present  harness  being 
made  over  to  Robson  &  Co.,  they  agree- 
ing to  repair  the  harness  and  keep  it  in 
order,  and  furnish  new  harness  when  re- 
quisite for  the  same  term  as  the  three 
carriages,  at  the  annual  premium  of  twenty 
guineas,  as  per  agreement."  The  defen- 
dants further  stated,  that,  regard  being  had 
to  the  fact  that  in  the  said  month  of  June 
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1848  the  said  Viscount  was  in  the  seven- 
tieth year  of  his  age,  and  was  and  had 
for  some  time  before  been  in  very  infirm 
health,  having  had  two  severe  paralytic 
strokes,  as  was  well  known  to  the  plaintiffs, 
and  regard  being  had  to  the  fact,  as  the 
defendants  well  knew,  that  the  said  Viscount 
had  thought  very  badly  of  his  own  chance 
of  life,  and  regard  being  had  to  the  fact 
that  the  said  Viscount  had  previously  to 
1848  hired  carriages  on  a  contract  for 
six  years  only,  and  had  a  contract  which 
would  not  expire  by  effluxion  of  time 
till  April  1849,  the  defendants  thought 
it  very  improbable  that  the  said  Viscount 
did  in  June  1848  either  intend  to  con- 
tract or  did  in  fact  contract  for  the  hire  of 
three  carriages  for  seven  years  certain, 
without  obtaining  any  diminution  of  charge, 
and  without  providing  for  new  carriages, 
built  for  him  expressly,  or  for  the  said  con- 
tract being  put  an  end  to  either  in  the  event 
of  his  increasing  infirmity  or  of  his  death, 
on  payment  of  some  penalty,  as  was  usual 
in  contracts  of  this  nature.  And  under 
the  circumstances  aforesaid  the  defendants 
considered  that  there  was  great  suspicion 
attached  to  the  aforesaid  transaction,  and 
were  under  the  impression  and  belief  that, 
as  executors  and  trustees  under  the  will  of 
the  said  Viscount,  under  which  they  were 
trustees  for  unborn  persons,  and  for  an 
infant  of  the  said  testator,  they  were  bound 
to  investigate  the  said  claim  with  the  utmost 
care,  the  more  especially  as  the  defendant 
Henry  liOrd  Brougham  and  Vaux,  had 
reasons,  from  his  own  personal  experience, 
to  doubt  the  accuracy  in  business  matters 
of  the  said  firm  of  John  Robson  &  Co.  And 
the  defendant,  Henry  Lord  Brougham  and 
Vaux,  for  himself,  stated  that  previously 
to  December  1835  he  had  dealings  with 
the  said  firm  of  John  Robson  &  Co.  as  to 
the  hire  of  carriages,  on  job  and  otherwise, 
in  respect  to  which  he  paid  the  said  firm 
a  sum  of  250/.  in  of  about  the  month  of 
June  1835,  and  while  he  was  sitting  in  the 
House  of  Lords  hearing  appeals,  and  for 
which  he  took  no  receipt ;  and  that  in  the 
month  of  December  1835  the  said  firm 
demanded  payment  of  him  of  a  debt  of 
600/.  and  upwards  in  respect  of  the  said 
transaction,  and  sent  in  an  account  of  such 
claim,  but  without  giving  credit  therein 
for  the  said  sum  of  250/.  so  paid  in  the 


preceding  month  of  June,  and  that  on  or 
about  the  23rd  of  December  1835  he,  the 
said  Lord  Brougham,  had  an  interview  on 
the  subject  of  such  claim  at  his  house  in 
Berkeley  Square  with  one  of  the  said 
plaintiffs,  in  the  presence  of  William 
Brougham,  Esq.  one  of  the  Masters  of  this 
court,  and  a  brother  of  the  defendant,  and 
in  the  course  of  the  said  interview  the 
defendant  observed  to  the  said  last-men- 
tioned plaintiff  that  no  credit  was  given  in 
the  said  account  for  the  said  sum  of  250/., 
and  that  thereupon  the  said  last-mentioned 
plaintiff  positively  denied  that  any  such 
payment  had  been  made,  and  thereupon 
he  (Lord  Brougham)  reminded  the  said 
plaintiff  of  the  place  and  the  circumstances 
under  which  it  was  paid,  but  that  tbe  said 
plaintiff  continued  to  deny  the  receipt  of 
the  said  sum,  or  of  any  sum  in  the  year 
1835.  And  while  the  said  discussion  was 
proceeding  the  said  William  Brougham 
went  to  the  place  of  business  of  the  said 
firm  of  John  Robson  &  Co.,  and  there  saw 
a  person  connected  with  the  firm,  and 
informed  him,  as  the  fact  was,  that  there 
was  a  dispute  then  going  on  between  the 
defendant  and  the  said  last-mentioned 
plaintiff  as  to  an  item  of  payment ;  and 
the  said  William  Brougham  requested  the 
said  person  to  turn  to  the  books  of  the  said 
firm,  and  that  the  said  person  did  turn  to 
the  said  books,  and  did  shew  the  same  to 
the  said  William  Brougham,  who  therein 
saw  an  entry  of  the  said  pajrment  of  the 
sum  of  250/.  to  the  firm  to  the  credit  of 
the  defendant  last  named,  in  the  month  of 
June  1835,  and  the  said  William  Brougham 
made  a  copy  of  such  entry,  and  returned 
to  the  house  of  the  defendant,  and  there 
found  him  and  the  said  last-mentioned  plain- 
tiff still  discussing  the  bill,  when  the  said 
William  Brougham  produced  the  copy  of 
the  entry,  and  informed  the  last-mentioned 
plaintiff  of  the  circumstances  under  which 
he  had  obtained  the  same,  and  thereupon 
the  said  last-mentioned  plaintiff  could  no 
longer  deny  the  pay ment,butexpressed  him- 
self willing  to  give  credit  for  the  said  sum  of 
250/.,  and  which  he  did  accordingly  then 
and  there.  And  the  defendant  Henry  Lord 
Brougham  and  Vaux  also  stated  that  under 
the  circumstances  aforesaid  he  entertained 
an  impression  unfavourable  to  the  correct- 
ness of  the  mode  of  transacting  business 
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used  by  the  said  firm  of  John  Robson  & 
Co.,  and  on  that  account  he  caused  the  rest 
of  the  claim  of  the  said  firm  amounting  to. 
600/.  and  upwards  to  be  closely  looked  into 
and  investigated,  between  the  said  month 
of  December  and  the  following  month  of 
March,  when  numerous  overcharges  were 
detected  in  the  account,  insomuch  that  in 
the  month  of  March  1836  the  said  claim 
of  600/.  and  upwards,  was  wholly  satisfied 
by  a  payment  of  280/.  or  thereabouts  by 
the  defendant  to  the  said  firm  ;  and  under 
the  circumstances  aforesaid  the  defendant 
conceived  it  to  be  his  duty,  as  one  of  such 
trustees  and  executors  as  aforesaid  of  the 
late  Viscount,  to  investigate  most  rigor- 
ously the  account  of  the  said  plaintiffs 
against  the  estate  of  the  said  late  Viscount, 
regard  being  had  to  the  aforesaid  circum- 
stances connected  therewith. 

Exceptions  for  impertinence  were  taken 
by  the  plaintiffs  to  the  latter  part  of  the 
joint  answer  of  the  defendants  containing 
the  separate  statement  of  Lord  Brougham 
respecting  his  transactions  with  the  plain- 
tiffs' firm  in  the  year  1835 ;  these  excep- 
tions were  allowed  by  the  Master,  and  the 
Master's  report  was  now  excepted  to  by 
the  defendants. 

Mr.  Bethell  and  Mr,  Bagshawe  appeared 
for  the  exceptions  ;  and 

Mr,  Roll  and  Mr,  Glasse  supported  the 
Master's  report. 

The  Vice  Chancellor. — My  opinion  is, 
that  the  exceptions  to  the  Master's  report 
must  be  allowed.  The  case  stands  in  this 
way.  The  plaintiffs,  Messrs.  Robson,  by 
their  bill,  which  is  not  a  simple  creditors' 
bill  in  the  common  form,  have  set  forth  a 
contract  between  themselves  and  the  late 
Lord  Melbourne,  for  the  supply  of  three 
carriages  of  a  certain  description,  for  which 
a  specified  sum  was  to  be  paid.  This  con- 
tract was  made  in  1848,  the  year  in  which 
Lord  Melbourne  died,  for  a  term  of  seven 
years,  and  there  was  to  be  a  payment  in 
advance,  upon  which  it  is  not  necessary  to 
make  any  observation,  because  that  appears 
to  be  the  usual  course  with  respect  to  the 
hire  of  carriages  in  London.  The  bill 
then  states  Lord  Melbourne's  death  and 
the  probate  of  his  will,  and  it  enters  into 
a  number  of  small  circumstances  shewing 


a  reluctance  on  the  part  of  the  executors 
to  pay  what  was  alleged  to  be  due  on  the 
fair  construction  of  the  contract.    The  bill 
then  alleges  the  possession  of  assets,  and 
proceeds    at    much    more    than    ordinary 
length  to  ask  relief.     To  this  bill  Lord 
Brougham  and   Mr.  Ellice  put   in   their 
joint  answer,  which  is   necessarily  made 
long,  because  they  were  obliged  to  put  in 
an  answer  to  a  great  number  of  minute 
particulars.     There  appears  to  have  been 
a  good  deal  of  chaffering  between  the  exe- 
cutors  and   the    plaintiffs,   in   which   the 
names  of  different  parties   as   agents  on 
both  sides  are  introduced.     The  bill  con- 
tains  some   very  pointed  interrogatories, 
and    it    appears   that    in   three   different 
places  they  are  constructed  with  a  degree 
of  point  seldom  seen,  because  the  question 
of  the  possession  of  assets  and  the  usual 
questions  as  to  books  and  papers  are  made 
to  end  with   the   emphatic  words,   "and 
why,"  and  the  same  words  **and  why"  are 
used  when  the  executors  are  called  upon 
to  set  forth  the  particular  circumstances 
under    which    they    resist     the     general 
claim  of  the  plaintiffs,  which  rendered  it 
necessary  for  the  defendants  to  set  forth 
the  reasons  why  they  did  not  accede  imme- 
diately to  the  demand  of  the  plaintiffs,  and 
Lord   Brougham  was   particularly   called 
upon  by  the  pointed  form  of  the  interro- 
gatory to  state  the  reasons  upon  which  he 
relied  for  not  settling  the  plaintiffs'  claim. 
The  answer  of  the  defendants  set  forth  the 
whole  transaction  with  reasonable  succinct- 
ness, and  represented  some  circumstances 
which  took  place  in  the  year  1885,  which, 
according  to  that  statement,  were  such  as 
would  induce  any  person  who  had  dealings 
with  Messrs.  Robson  &  Co.  to  inquire  into 
their  claim  with  more  than  usual  diligence. 
I  could  understand  if  the  bill   had  been 
framed  in  the  simple  form  of  a  creditors' 
bill,  it  might  have  been  said  by  the  plain- 
tiffs, that  this  story,  told  in  the  answer,  was 
impertinent,  but  in  order  to  judge  of  that, 
attention  must  be  called  to  the  mode  in 
which  the  matter  is  treated  in  the  bill. 
The  question  asked  was,  "Whether  the 
defendants,  or  one,  and  which  of  them,  did 
not  refuse  to  pay  the  plaintiffs'  demand, 
or  some  and  what  part  thereof,  and  why?" 
Here,  then,  was  the  emphatic  word  "why," 
and  my  opinion  is,  that  the  plaintiffs  would 
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have  had  a  right  to  except  to  the  answer 
for  insufficiency  if  it  had  not  been  full,  so 
as  to  cover  the  whole  importance  of  the 
word  "why."  It  therefore  appears  to 
me  that  the  plaintiffs,  by  the  way  in  which 
they  have  constituted  their  own  case,  by 
needless  particularity,  have  brought  upon 
themselves  what  has  taken  place ;  and  I 
cannot  but  think,  if  due  attention  had 
been  paid  to  the  mode  in  which  the  case 
on  the  bill  is  framed,  the  Master  would 
not  have  allowed  exceptions  to  the  answer. 
My  opinion  therefore,  is,  that  the  Master 
is  wrong,  and  the  exceptions  to  his  report 
must  be  allowed. 


1  «4Q  f  ^^®^^  ».  THE  GREAT  WES- 

XT          «'/»  /"      TERN      RAILWAY     COM- 

Nov.  26 ;  ( 

Dec.  4.  J 


PANY. 


Accounts — Reference — Motion — Costs. 

If  accounts  are  directed  to  be  kept,  with 
regard  to  future  events  (which  subsequently 
happen)  on  a  case  not  raised  by  the  pleadings, 
and  distinct  from  the  points  to  be  decided  by 
the  decree,  it  is  in  the  discretion  of  the  Court 
to  hear  a  motion  for  such  reference  before,  or 
to  postpone  it  until,  the  hearing  of  the  cause. 
Therefore,  where  lessees  of  premises  filed 
a  bill  for  an  injunction  to  restrain  the  lessors 
from  committing  an  alleged  breach  of  their 
covenant,  and  the  Court  directed  the  plain- 
tiffs  first  to  establish  their  rights  at  law,  the 
lessors  undertaking  to  keep  certain  accounts, 
and  to  pay  what  this  Court  might  award  for 
damages  to  the  plaintiffs,  it  was  held,  on 
motion  before  the  hearing  by  the  plaintiffs, 
who  had  succeeded  at  law,  but  who,  pending 
the  proceedings,  had  parted  with  their  inter- 
est in  the  subject-matter  of  the  litigation, 
that  they  were  entitled  to  an  order  of  refer- 
ence to  take  the  accounts  directed,  without 
bringing  the  cause  to  a  hearing  or  filing 
a  supplemental  bill,  the  defendants  not  assign- 
ing any  reasons  for  postponing  the  motion 
until  the  hearing,  and  the  justice  of  the  case 
not  requiring  a  supplemental  bill. 

The  motion  of  the  plaintiffs  respecting  their 
costs  of  the  proceedings  at  law,  was  ordered 
to  stand  over,  without  prejudice  to  the  ques- 
tion of  the  costs  of  the  motion,  until  the  report 


had  been  made,  upon  the  grounds  that  the 
costs  of  such  proceedings  might  he  affected 
by  the  result  of  the  reference. 

At  the  time  of  the  filing  of  the  bill  in 
this  suit  (10th  of  May  1845)  the  plaintiffs 
(J.  D.  &  C.  Rigby)  were  lessees  from 
ihe  defendants,  the  Great  Western  Railway 
Company,  for  the  term  of  ninety-nine 
years,  granted  by  indenture  of  lease  of  the 
18th  of  December  1841,  of  certain  refresh- 
ment rooms  and  premises  at  the  Swindon 
station  on  the  line  of  the  Great  Western 
Railway;  which  premises  by  an  under- 
lease of  the  24th  of  the  same  month  they 
underlet  for  a  term  of  seven  years  to  one 
S.  G.  Griffith,  who  was  subsequently  made 
a  defendant.  The  company  having  begun 
to  run  trains  called  *' express  trains,*' 
which  did  not  stop  at  the  above  station  for 
the  refreshment  of  the  passengers,  contrary, 
as  the  plaintiffs  alleged,  to  the  covenant  in 
that  behalf  contained  in  the  lease  to  them, 
the  present  suit  was  instituted  to  restrain 
the  company  from  running  such  trains 
without  stopping  for  the  above  purpose, 
and  the  bill  merely  prayed  for  an  injunc- 
tion to  that  effect.  On  the  first  motion 
for  the  injunction  (a  demurrer  by  the  com- 
pany to  the  bill  having  been  previously 
overruled),  the  Court,  by  its  order  of  the 
15th  of  May  1845,  ordered  that  the  plain- 
tiffs should  be  at  liberty  to  bring  two 
actions  at  law  touching  the  matters  com- 
plained of  by  the  bill,  the  company  imder- 
taking  to  keep  an  account  of  all  passengers 
who  should  daily  pass  the  Swindon  station 
in  the  *'  express  trains,"  and  also  of  all 
passengers  who  should  daily  pass  there  in 
other  trains  and  stop  for  refreshment.  The 
actions  were  decided  in  favour  of  the 
plaintiffs ;  and  in  Hilary  term  1 846,  they 
renewed  the  motion  for  an  injunction  until 
the  hearing,  and  the  company  applied  for 
a  case  to  be  sent  to  a  court  of  law  for  the 
purpose  of  trying  a  question  (1)  alleged 
to  have  been  inadvertently  omitted  to  be 
raised  at  the  trial  of  the  above  actions. 
The  Vice  Chancellor  accordingly  sent  a 
case  to  the  Court  of  Exchequer,  and,  by  an 
order  of  the  23rd  of  January  1846,  granted 

(1)  Whether  the  plaintifis  were  liable  at  law  to 
the  defendant  Griffith  for  any  loss  which  he  might 
sustain  from  the  **  express**  trains  ceasing  to  stop 
at  the  Swindon  station. 
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the  injunction  in  the  mean  time  (2).  Upon 
appeal  to  the  Lord  Chancellor  (Cottenham), 
in  the  July  following,  his  Lordship  dis- 
solved the  injunction,  the  company  con- 
tinuing to  keep  the  accounts  ordered  by 
the  Vice  Chancellor,  and  undertaking* 
further,  to  pay  to  the  plaintiffs  such 
damages  as  the  Court  might  thereafter 
award  (3). 

The  case  of  the  plaintiffs  is  fully  stated 
in  the  report  of  the  hearing  of  the  renewed 
motion  before  Vice  Chancellor  Wigram. 

The  term  of  the  under-lease  to  the  defen- 
dant Griffith  had  now  expired,  and  the 
plaintiffs  had  assigned  the  premises  to  a 
third  party.  Their  right  to  the  injunction 
prayed  by  the  bill  was  consequently 
waived. 

The  present  application  comprised  two 
motions,  on  behalf  of  the  plaintiffs,  one  for 
payment  of  the  costs  of  and  consequent 
upon  the  proceedings  at  law  (in  all  of 
which  they  had  been  entirely  successful) 
(4),  and  the  other,  for  a  reference  to  the 
Master  founded  upon  the  company's  un- 
dertaking before  the  Lord  Chancellor  to 
keep  the  accounts  and  make  the  payments 
directed  by  his  Lordship. 

Mr.  Wood  and  Mr.  J.  Baily,  for  the 
motion. 

The  Solicitor  General  tokdMr.  T.  Stevens^ 
contra. 

Dec.  4. — Wigram,  V.C. — The  plaintiffs 
in  this  case  filed  their  bill  to  restrain  the 
defendants,  the  Great  Western  Railway 
Company,  from  running  certain  trains 
without  stopping  at  the  Swindon  station 
for  the  purpose  of  the  refreshment  of  pas- 
sengers, in  violation  of  a  contract  between 
the  plaintiffs  and  the  company  for  that 
purpose.  At  the  time  the  bill  was  filed, 
the  alleged  injury,  or  that  which  the  plain- 
tiffs sought  by  their  bill  to  restrain  by  in- 
junction, had, not  been  committed,  but  the 
company  had  given  notice  of  their  intention 
to  do  that  which  it  was  the  object  of  the 
suit  to  prevent.  The  bill,  therefore,  was 
confined  to  the  injunction  only.  A  motion 
for  an  injunction  was  made  before  me,  and 
I  required  the  plaintiffs  before  I  granted  it, 
to  establish  their  right  at  law,  the  Great 

(2)  15  Law  J.  Rep.  (m.b.)  Chanc.  266. 

(8)  2  Ph.  4*. 

(4)  18  Law  J.  Rep.  (n.s.)  Exch.  404. 


Western  Railway  Company  undertaking  to 
keep  certain  accounts.     The  parties  went 
to  law  accordingly,  and  proceedings  were 
had,    under   which    they   had   an    oppor- 
tunity of  trying  every  question,  both  of 
fact  and  of  law,  which  they  thought  fit 
to  try.    In  those  proceedings  the  plaintiffs 
were  altogether  successful,  and  then  the 
above   application  for  an  injunction   was 
renewed  before  me.     Upon  that  occasion 
the  defendants  (the  Grreat  Western  Railway 
Company)  asked  me  to  direct  a  case  for 
the  opinion  of  a  court  of  law,  upon  a  ques- 
tion of  law  which  it  was  said  they  had  inad- 
vertently omitted  to  submit  to  the  judgment 
of  the  Court  at  the  former  trial,  and  they 
resisted   the   injunction  being  granted  in 
the  mean  time.     I  thought  the  company 
were  entitled  to  that  which  they  asked ; 
but,   as  it  was  admitted  that  they  might 
have  tried,  on  the  former  trial,  the  question 
then  for  the  first  time  raised,  I   thought 
the  injunction  ought  to  go  in  the  mean 
time.     On  appeal  to  the  Lord  Chancellor 
(Cottenham),  his  Lordship  disapproved  of 
the   course  I   had  taken  in  granting  the 
interim  injunction  ;  and  in  lieu  thereof  he 
required   the  company   to   submit   to   an 
undertaking  by  which  they  bound  them- 
selves, not  only  to  keep  the  accounts  which 
I  had  required  them  to  keep  in  the  first 
instance,  but  also   to   undertake  to   pay 
what,  if  anything,  the  Court  might  find  due 
to  the  plaintiffs  for  whatever  injury  they 
might  sustain  by  their  continuing  to  run 
their  trains  in  the  manner  objected  to  by 
the  plaintiffs.     A  case  was  accordingly  car- 
ried to  a  court  of  law,  and  the  opinion  upon 
it  has  been  in  favour  of  the  plaintiffs.     I 
may  here  observe,  that  by  this  decision,  un- 
appealed  from,  I  consider  the  plaintiffs  have 
completely  established   their  case  at  law 
against  the  company,  and  I  consider  also, 
as  a  consequence  of  this,  regard  being  had  to 
the  proceedings  in  this  suit,  that  they  have 
established  their  right  to  an   injunction, 
supposing  it  necessary  for  the  protection  of 
their  rights.  But  this  is  no  longer  necessary, 
for  the  interest  the  plaintiffs  had  in  obtain- 
ing an  injunction  has  ceased  by  efflux  of 
time,  and  they  have  no  interest  in  prose- 
cuting the  suit  to  a  hearing  for  the  pur- 
pose of  making  the  injunction  perpetual, 
or  any  other  purpose  connected  with  the 
injunction. 
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The  only  points  remaining  to  be  decided 
in  the  cause  are  three :  first,  the  costs  of 
the  suit  in  equity ;  secondly,  the  costs 
of  the  proceedings  at  law  (assuming  for 
the  moment  that  these  are  not  part  of  the 
costs  of  the  suit  in  equity) ;  and  thirdly, 
the  account.  In  this  stage  of  the  cause  I 
have  two  motions  before  me,  both  of  them 
on  the  part  of  the  plaintiffs.  By  one,  as 
modified  at  the  hearing,  they  ask  payment 
of  the  costs  of  the  proceedings  at  law ;  and 
by  the  other  they  ask  a  reference  to  the 
Master,  founded  upon  the  company  under- 
taking before  the  Lord  Chancellor  to  keep 
the  accounts  and  make  the  payments  to 
which  the  company  are  liable  by  their  un- 
dertaking. 

I  will  dispose  of  the  last  point  first. 
The  objection  is,  that  the  account  must 
be  matter  of  decree,  or,  at  all  events, 
that  the  plaintiffs  are  not  entitled  to  a 
reference  on  motion  before  decree.  No 
special  case  has  been  made  in  support 
of  the  objection  ;  but  the  general  practice 
of  the  Court,  it  is  said,  forbids  it.  My 
opinion  is,  that  it  is  in  the  discretion  of 
the  Court  to  direct  the  reference  asked 
upon  motion,  and  that  before  decree,  or  to 
postpone  it  to  the  hearing  of  the  cause, 
according  as  the  justice  of  the  case  may 
require.  If,  indeed,  the  Lord  Chancel- 
lor had  simply  required  the  company 
to  keep  the  account  which  he  required 
in  the  first  instance,  it  might  have  been 
said,  that  the  object  of  the  Court  was 
merely  to  preserve  evidence,  the  benefit 
of  which  the  plaindfis  might  obtain  by 
supplemental  bill.  But  the  undertaking 
went  further ;  the  company  have  undertaken 
to  account  and  pay  as  the  Court  shall 
direct ;  and  as  this  account  and  payment 
could  not  be  had  in  the  present  suit  with- 
out the  undertaking,  I  think  it  clear  the 
Court  must  have  intended  to  give  the  plain- 
tiffs in  this  suit  such  relief  as  they  might 
be  entitled  to  without  filing  a  supplemental 
bill,  unless  indeed  the  justice  of  the  case 
required  that  proceeding.  In  fact,  if  the 
reference  were  saved  to  the  hearing,  such 
reference  could  only  be  made  upon  motion, 
the  case  upon  which  it  is  founded  not 
being  in  the  pleadings.  The  objection  on 
that  point  is  simply  this :  the  undertaking  is 
to  pay  as  well  as  to  keep  the  accounts,  and 
the  question  is,  how  and  when  are  the  plain- 


tiffs to  have  the  benefit  of  that  undertaking  ? 
If  the  time  is  to  be  postponed  to  the  hear- 
ing, a  motion  would  be  necessary  to  get 
the  plaintiffs  the  benefit  of  the  undertaking 
by  decree.  The  question,  then,  whether 
the  motion  for  a  reference  is  to  be  made 
before  or  at  the  hearing  must  be  in  the 
discretion  of  the  Court.  In  this  case,  no 
reason  is  found  on  the  merits  for  post- 
poning the  reference,  or  for  requiring  a 
supplemental  bill,  because,  not  being  on 
the  pleadings,  it  is  distinct  from  the  points 
to  be  decided  by  the  decree. 

The  only  question  then  is,  whether  the 
question  of  costs,  which  remains  to  be  dis- 
posed of,  alters  the  case.  There  is  not  now 
any  doubt  that  where  the  Court  directs  an 
issue,  or  an  action  in  the  nature  of  an  issue, 
for  the  guidance  of  its  own  conscience,  it 
may,  in  the  exercise  of  its  discretion,  dispose 
of  llie  costs  before  the  hearing,  as  in  the  case 
of  Duncan  v.  Varty  (5).  I  confess,  how- 
ever, I  had  a  doubt  at  one  time  whether 
the  costs  of  the  proceedings  at  law  ought 
not  in  the  present  case  to  be  dealt  with  at 
the  same  time  with  the  costs  of  the  suit 
in  equity,  for  those  proceedings  were  had 
under  a  general  rule  which  obliges  a  plain- 
tiff to  establish  his  right  at  law  before  he 
obtains  the  assistance  of  a  court  of  equity, 
as  in  patent  cases,  or  the  like.  Strong 
reasons,  however,  may  be  found  against 
the  distinction,  and  I  did  not  venture  to  act 
upon  it ;  but,  as  the  result  of  the  reference 
upon  the  matter  of  account  may  affect 
the  question  of  costs,  as  it  might  have 
done  if  the  account  had  been  asked  by  the 
bill  and  a  reference  directed  by  the  decree, 
I  think  it  better  to  order  the  motion  re- 
specting the  costs  to  stand  over  until  after 
the  Master  shall  have  made  his  report 
upon  the  reference.  I  propose  to  direct  this 
part  of  the  order  to  be  without  prejudice 
to  the  question  by  whom  the  costs  of  the 
motion  should  be  paid.  I  am  not  at  all 
clear  whether,  if  the  cause  had  come  to  a 
hearing,  there  would  have  been  any  necessity 
for  making  any  special  application  for 
costs.  I  think  not.  When  the  reference 
shall  have  been  finally  answered,  the  pur- 
poses of  the  suit  will  have  been  satisfied, 
and  nothing  but  the  costs  will  remain  to 
be  disposed  of.     The  plaintiffs  will  then 

(5)  2  Ph.  6996. 
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have  to  consider  the  course  they  have  to 
pursue  with  reference  to  the  question  in 
Sivell  V.  Abraham  (6).  Refer  it  to  the 
Master  to  inquire  whether  any  and  what 
losses  have  heen  sustained  hy  the  defen- 
dant Griffith  in  respect  of  the  running  of 
the  trains  from  day  to  day  without  stop- 
ping at  the  Swindon  station  for  the  pur- 
pose of  refreshment. 


.R.     \ 

y30.  i 


BUTLER  V.  GARDINER. 


M 

May 

Pauper— Order  to  sue  in  forma  pauperis 
— Suppression  of  Facts — Discharge. 

A  plaintiff  was  entitled  to  an  annuity  of 
20/.  a-year^  which  her  brother  ordered  to 
be  secured  to  her.  She  filed  a  biU  to  have 
it  secured,  and  obtained  an  order  to  sue 
in  forma  pauperis.  The  executors  of  her 
brother,  though  they  did  not  admit  assets, 
paid  the  annuity,  but  this  fact  was  not  stated 
to  the  Court,  and  in  consequence  the  order 
to  sue  in  formd  pauperis  was  discharged. 

On  the  17th  of  December  1849  the 
plaintiff,  Susannah  Butler,  obtained  an 
order  of  course  to  sue  in  formd  pauperis. 
The  application  was  supported  by  her  affi- 
davit, which  stated,  **  that  my  just  debts 
being  first  paid,  and  my  wearing  apparel 
and  the  matter  in  question  in  the  cause 
only  excepted,  I  am  not  worth  the  sum  of 
5/.'*  It  now  appeared  that  the  plaintiff 
was  entitled  to  an  annuity  of  20L  a-year 
under  the  will  of  her  father,  whose  business 
was  taken  by  James  Butler,  her  brother ; 
and  he,  by  his  will  dated  the  17th  of  July 
1843,  charged  the  business  with  the  pay- 
ment of  the  annuity  of  20/.,  theretofore 
payable  unto  his  sister,  Susannah  Butler, 
80  long  as  the  same  trade  or  business 
should,  if  at  all,  be  continued  and  she 
should  remain  unmarried,  to  be  paid  quar- 
terly, together  with  all  arrears  due  at  his 
death,  and  a  proportional  part  of  the  same 
annuity  up  to  and  inclusive  of  the  day  of 
her  death  or  marriage.  And  in  case  his 
business  should  be  discontinued  while  the 
annuity  should  be  payable,  the  testator 
directed  his  trustees,  out  of  the  residue  of 
his  personal  estate  or  the  proceeds,  to  make 

(6)  8  Beay.  598. 
New  Series,  XIX.~Chahc. 


an  investment  in  the  public  funds  to  answer 
the  annuity.  James  Butler  died  on  the 
15th  of  December  1847,  and  his  will  was 
proved  by  William  Gardiner  and  Edward 
Haward,  the  executors. 

The  suit  was  instituted  by  S.  Butler, 
against  the  executors  of  her  brother's  will, 
to  have  the  annuity  secured,  and  they, 
though  they  denied  assets,  paid  the  annuity 
to  the  plaintiff  from  the  death  of  their 
testator  up  to  the  15th  of  December  1849. 

By  the  decree  made  on  the  5  th  of  March 
1850,  a  sum  of  6661.  135.  \d.,  consols, 
was  set  apart  in  court  to  secure  the  annuity, 
and  the  dividends  were  ordered  to  be  paid 
to  the  plaintiff.  A  direction  was  also  given 
to  take  ^rther  accounts,  which  included 
arrears  of  the  annuity  due  at  the  death  of 
her  brother,  and  proceedings  for  that  pur- 
pose were  still  pending  before  the  Master. 

Mr.  Toller  moved  to  discharge  the  order 
to  sue  in  formd  pauperis. 

Mr.  Chandless,  in  support  of  the  order. 
— The  suit  is  still  going  on ;  though  a  fund 
has  been  brought  into  court  to  secure  the 
annuity,  still  there  are  arrears  of  it  which 
were  due  at  the  death  of  the  plaintiff's  bro- 
ther, and  the  accounts  remain  to  be  taken. 

The  Master  op  the  Rolls. — The  plain- 
tiff was  entitled  to  an  annuity  of  20/. 
a-year,  which  is  the  subject  of  this  suit. 
The  executors  of  her  brother's  will  paid  it 
regularly  previous  to  her  making  the  affi- 
davit to  obtain  the  order  to  sue  in  formd 
pauperis.  That  &ct  should  have  been  stated ; 
its  omission  is  fatal  to  the  order. 

Mr.  Toller  asked  for  the  costs  of  the 
application. 

Mr.  Chandless, — They  are  not  asked 
for  by  the  notice  of  motion. 

The  Master  op  the  Rolls. — I  have 
acted  upon  the  impression  that  they  ought 
to  be  asked  for  in  the  notice  of  motion  ; 
but  the  Lord  Chancellor  has  decided  that 
the  Court  may  give  them  without  their 
being  asked  for  by  the  notice  of  motion. 
I  discharge  the  order,  with  costs. 

See  Spencer  v.  Bryant  (1),  Taprell  v, 
Taylor  (2),  and  Clark  v.  Jaques  (3). 

(1)  11  Ve8.49. 

(2)  9  Bear.  493. 

(3)  11  Ibid.  628. 
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WiGRAM,  V.C.^  In  re  THE  dendre  valley 

April  27,  29 ;  >     railway    and    canal 

June  8.       J      COMPANY,  ea;j9ar/e MOSS. 

Jurisdiction — Discretionof  Court  under 
Winding-up  Acts  —  English  and  Foreign 
Joint-Stock  Company  —  Collateral  Contract 
— Order  of  Reference — Service, 

An  Anglo-Belgian  company,  constituted 
a  socle te  anony me,  with  domicUe  at  Brussels^ 
a  board  of  directors  there  and  in  London, 
and  shares  divisible  equally  between  English 
and  Belgian  allottees,  was  formed  for  making 
a  railway  and  canal  in  Belgium ;  but  being 
unable  to  complete  the  undertaking  within 
the  time  limited,  contracted,  with  the  concur- 
rence  of  the  Belgian  Government,  to  lend  the 
caution-money  to  other  railway  companies 
for  a  definite  period  : — Held,  on  the  petition 
of  an  English  shareholder,  that  the  company 
was  within  the  operation  of  the  Winding-up 
Acts,  and  that,  notwithstanding  the  collateral 
contract  into  which  the  company  had  entered, 
the  Court  had  jurisdiction  to  adjudicate  in 
respect  of  the  English  shareholders. 

Reference  ordered  to  the  Master  to  inquire 
whether  the  original  undertaking  had  been 
finally  abandoned,  or  merely  suspended,  and 
could  hereafter,  as  between  the  company  and 
the  Belgian  Government,  be  resumed;  and,  if 
abandoned  or  incapable  of  being  resumed, 
whether  it  would  be  expedient  to  make  an 
order  to  wind  up  the  affairs  of  the  company. 

This  was  a  petition,  under  the  Winding- 
up  Acts,  1848  and  1849(1),  for  an  order 
to  dissolve  and  wind  up  the  Dendre  Valley 
Railway  and  Canal  Company.  The  peti- 
tioner, Samuel  Tenison  Moss,  was  an  En- 
glish allottee  and  holder  of  fifty  shares. 
The  company  was  formed,  in  1845,  under 
a  concession  from  the  Belgian  Government 
granted  hy  two  royal  ordinances,  dated  in 
June  1845,  for  ninety  years  from  the  com- 
pletion of  the  undertaking,  for  the  con- 
struction of  a  line  of  railway  from  Ath  to 
Termonde  along  the  valley  of  the  Dendre, 
and  also  of  a  canal  from  Mons  to  the  river 
Scheldt  vid  Jemmappes  and  Alort.  Capital 
45,000,000  francs  (1,800,000/.  sterling) 
in  90,000  shares  of  500  francs  (20/.  ster- 
ling) each  ;  deposit  50  francs  (2/.  sterling) 
per  share,  and  one-half  of  the  shares  to  be 

(1)  11  &  12  Vict.  c.  45.  and  12  &  13  Vict,  c  108. 


allotted  in  Belgium.  The  applicants  for 
shares  undertook  to  conform  to  the  statutes, 
rules  and  regulations  duly  authorized  by 
the  laws  of  Belgium,  upon  such  condidons 
as  the  directors  should  accept  the  same. 
The  company  was  to  be  constituted  a 
societe  anonyme,  and  the  liability  of  the 
shareholders  limited  according  to  the  Bel- 
gian law.  A  dividend  of  7/.  per  cent,  of 
the  net  profits  was  to  be  paid  to  the  share- 
holders, and  the  remainder  divided  between 
them  and  the  concessionnaires  or  their 
nominees.  An  English  board  of  directors 
for  the  management  of  the  affairs  of  the 
company  was  appointed  in  London,  and 
the  same  directors  named  in  the  prospectus 
were  in  office  when  the  petition  was  pre- 
sented. The  deposits  in  England  amounted 
to  61,400/.,  and  in  Belgium  to  9,800/. 
The  sum  of  2,000,000  francs  (80,000/. 
sterling)  was  invested  in  the  purchase  of 
Belgian  stock,  and  duly  deposited  in  June 
and  July  1845  as  caution-money  for  the 
completion  of  the  undertaking,  one-half 
being  in  respect  of  the  railway,  and  the 
other  in  respect  of  the  canal.  The  further 
sums  of  19,860/.  and  600/.  wefe  respec- 
tively paid  by  the  English  and  Belgian 
allottees  upon  a  call  made  in  November 
1845.  The  line  was  surveyed,  and  the 
plans,  &c.  approved  by  the  Minister  of 
Public  Works  in  Belgium  in  July  1846 ; 
and  in  July  1847  the  deed  of  incorporation 
received  the  signature  of  the  King  of  the 
Belgians,  and  the  company  thereupon  be- 
came a  sociHe  anonyme  according  to  the 
Belgian  law.  The  time  limited  for  the 
completion  of  the  undertakings  expired  in 
July  1848.  In  July  1847  the  directors 
made  a  report  to  the  shareholders,  stating 
that  the  whole  amount  then  received  for 
shares  was  only  91,800/,  of  which  81,400/. 
had  been  paid  to  the  London  bankers,  and 
10,400/.  to  the  Brussels  bankers,  and  that 
the  then  expenditure  and  liabilities  amount- 
ed to  15,484/. ;  and  submitting  a  pro- 
position for  the  dissolution,  &c.  of  the 
company.  At  a  general  meeting  held  at 
Brussels,  in  August  1847,  it  was  resolved 
to  empower  the  directors  to  negotiate  with 
the  Belgian  Government  for  the  most 
favourable  arrangement  which  they  could 
obtain,  and  to  adjust  the  claims  against  the 
company  with  a  view  to  its  dissolution. 
The  Belgian  Government  refused  to  allow 
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any  modification  of  the  undertaking  in 
consequence  of  the  deficiency  of  capital, 
or  to  return  the  caution-money.  The 
directors  subsequently  agreed  by  a  contract, 
which  had  been  sanctioned  by  the  Minister 
of  Public  Works,  passed  by  the  Chamber 
of  Deputies,  and  received  the  royal  assent, 
to  lend  the  amount  of  the  caution-money 
for  two  years  to  the  Toumay  and  Jurbise 
and  the  St.  Fronde  and  Hairett  Railway 
Companies,  at  interest,  payable  in  equal 
moieties  to  this  company  and  the  Belgian 
Government.  The  agreement  was  carried 
into  e£fect  under  a  convention,  made  in 
April  1848,  between  the  Minister  of  Public 
Works  in  Belgium  and  the  several  directors 
of  the  Toumay  and  Jurbise  Railway,  the 
St.  Fronde  and  Hafrett  Railway  and  the 
Dendre  Valley  Railway  and  Canal  Com- 
panies, and  in  the  convention  it  was  recited 
that  the  directors  of  the  latter  company 
were  unable  to  complete  either  their  pro- 
posed railway  or  canal  before  the  expiration 
of  the  time  limited  for  that  purpose. 

In  opposition  to  the  petition  were  read 
the  opinions  of  certain  foreign  jurists  stating 
that  a  sociSte  anonyme  in  Belgium  could 
not  be  dissolved  without  the  royal  autho- 
rity, and  the  afi[idavit  of  the  secretary 
denying  that  the  undertaking  had  been 
abandoned. 

The  company  had  not  any  offices  or 
place  of  business  in  England,  and  its  domi- 
cile was  at  Brussels. 

The  Solicitor  General  and  Mr,  RoX" 
burgh,  in  support  of  the  petition,  cited  the 
case  of  The  Madrid  and  Valencia  Railway 
Company,  ex  parte  James  (2). 

Mr.  Bacon  and  Mr.  Rogers  opposed  the 
petition,  and  submitted  that  the  Court  had 
to  try  a  totally  different  case  from  that 
cited.  They  relied  upon  two  grounds  of 
argument  against  the  petition.  First,  that 
the  allegation  of  the  company  having 
abandoned  its  undertaking  had  not  been 
proved,  but,  on  the  contrary,  had  been 
totally  disproved.  Secondly,  that  the  con- 
tract made  by  the  company  was  with  a 
foreign  government,  and  this  Court  had 
not  jurisdiction  to  dissolve  it.  The  secre- 
tary had  distinctly  sworn  that  the  under- 
taking had  not  been  abandoned.     All  that 

(2)  1  Hall  &  Twells,  597  ;  s.  c.  anU,  p.  260. 


had  been  done  was  to  lend  the  funds,  with 
the  consent  and  concurrence  of  the  Belgian 
Government,  to  two  other  companies. 
When  the  latter  should  have  completed 
their  works,  it  was  possible  that  this  com- 
pany might,  with  the  permission  of  the 
Belgian  Government,  resume  and  complete 
its  undertaking.  If  the  company  should 
be  dissolved  by  an  order  of  this  Court,  the 
Belgian  Government  would  be  at  liberty 
to  claim  as  forfeited  the  sum  which  had 
been  deposited  as  caution-money  :  a  result 
which  this  Court  would  never  produce  by 
any  act  of  its  own.  In  fact,  the  Court 
was  asked  to  dissolve  by  its  order  a  con- 
tract entered  into  by  the  English  and 
Belgian  directors  with  the  Belgian  Govern- 
ment. 

[WiGRAM,  V.C. — The  principle  to  be 
decided  is  this :  a  company,  partly  En- 
glish and  partly  foreign,  enters  into  a  col- 
lateral contract.  If  the  company  were 
wholly  English,  would  that  contract  ex- 
clude the  operation  of  the  Winding-up 
Acts,  or  prevent  the  exercise  of  the  juris- 
diction of  this  Court  ?] 

The  company  had  been  constituted  a 
societS  anonyme,  which  could  not  be  dis- 
solved in  Belgium  without  the  royal  autho- 
rity. Again,  the  place  of  domicile  which, 
the  Belgian  Code  of  Commerce  required 
every  company  to  specify,  had  been  fixed 
by  the  convention  to  be  at  Brussels.  Would 
the  Court  direct  service  of  its  order  to  be 
made  there  ?  At  all  events,  the  only  order 
which  could  be  made  in  the  present  case 
was,  for  a  reference  to  the  Master  to  ascer- 
tain and  state  the  facts,  and  it  would  then 
be  in  the  discretion  of  the  Court,  under 
the  12th  section  of  the  Winding-up  Act, 
1848  (3),  to  make  an  order  for  the  dissolu- 

(3)  11  &  12  Vict.  c.  45.  8.  12.— "That  on  the 
hearing  of  any  such  petition  it  shall  he  lawful  for 
the  Court,  if  it  shall  not  think  fit  in  the  first  in- 
stance to  make  an  order  absolute,  to  require  any 
parties  to  shew  cause,  within  such  time  as  the 
Court  shall  think  fit,  why  the  company  should  not 
be  dissolved  and  wound  up  or  wound  up  under 
this  Act,  or  to  make  an  order  for  the  dissolution 
and  winding  up  or  for  the  winding  up  of  such 
company,  conditional  on  the  non-fulfilment  of  such 
terms  and  by  such  parties  as  the  Court  shall  think 
fit,  or  to  refer  it  to  the  Master  to  make  preliminary 
inquiries  as  to  the  necessity  or  expediency  of  the 
dissolution  and  winding  up  or  of  the  winding  up 
of  such  company ;  and  it  shall  be  lawful  for  the 
Court,  in  case  no  sufiUcient  cause  be  shewn,  or  in 
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tion  of  the  company  and  the  winding  up  of 
its  affairs. 

The  Solicitor  General^  in  reply,  con- 
tended that  the  case  was  sufficiently  clear 
for  the  Court  at  once  to  make  the  usual 
order  for  dissolution  and  winding  up,  with- 
out referring  the  petition  preliminarily  to 
the  Master  to  ascertain  the  facts.  The 
convention  of  April  1848,  to  which  the 
directors  of  the  company  were  parties, 
recited  their  inability  to  complete  the 
undertaking  within  the  tune  limited.  Ad- 
mitting the  opinions  of  the  foreign  jurists 
reladve  to  the  dissolution  of  a  sociSiS 
anonyme  to  be  correct,  it  might  be  argued 
that  they  were  applicable  only  to  the  term 
of  years  for  which  the  concession  was 
granted,  and  which  would  not  commence 
until  the  expiration  of  the  three  years 
previously  limited  for  the  completion  of 
the  undertaking.  The  completion  of  the 
undertaking  was  a  condition  precedent; 
and  it  was  quite  clear  that  the  company 
might  be  dissolved  without  the  royal  assent 
in  Belgium,  by  non-completion  of  the 
undertaking  within  the  time  limited — 
Cohen  v.  Wilkinson  (4).  As  to  the  rights 
and  liabilities  of  shareholders,  he  cited — 
Reynell  v.  Lewis  and  Wyld  v.  Hopkins^ 

15  Mee.  &  W.  517 ;  s.  c.  16  Law 

J.  Rep.  (n.s.)  Exch.  25. 
In  re  the  Universal  Salvage  Company, 

ex  parte  Earl  of  Mansfield^  1  Hall 

&  Twells,  593  ;  s.  c.  ante,  p.  258. 

Jime  8. — ^WiGRAM,  V.C.  delivered  out 
the  following  judgment  to  the  parties : — 
In  considering  this  case,  the  distinction 
must  be  carefully  kept  in  mind  be- 
tween, first,  the  law  which  is  to  govern 
the  Court  in  winding  up  the  affairs  of 
this  company,  and  secondly,  the  law 
which  is  to  govern  the  Court  in  deciding 
whether  the  petitioner  is  now  entitled  to 
require   this    Court    to    make    an    order 

case  the  terms  of  any  such  conditional  order  be  not 
fulfilled,  or  in  case  it  shall  appear  from  the  Master's 
report,  upon  such  reference  as  aforesaid,  that  the 
dissolution  and  winding  up  or  the  winding  up  of 
any  such  company  under  this  act  is  necessary  or 
expedient,  to  make  such  order  absolute  as  hereafter 
mentioned." 

(4)  1  Hall  &  Twells,  554 ;  s.  c.  1  Mac.  &  Gor. 
481  ;  18  Law  J.  Rep.  (n.s.)  Chanc.  411  (coram 
M.R  and  affirmed  by  the  Lord  Chancellor,  Not.  8, 
1849). 


for  winding  up  its  affairs.  I  observed 
during  the  argument  (the  point  scarcely 
required  the  observation)  that  this  Court, 
having  the  proper  parties  before  it,  may 
administer  foreign  law,  treating  that  law 
as  a  question  of  fact  to  be  ascertained  by 
evidence.  A  party  of  Englishmen  may 
have  a  partnership  confined  to  themselves 
for  constructing  a  railroad  in  a  foreign 
country.  In  such  a  case  the  contract  may 
clearly  be  subject  to  the  Winding-up  Acts, 
as  part  of  the  law  of  this  country  ;  but 
the  law  which  is  to  determine  the  rights  6L 
the  parties  may  be  the  law  of  that  country 
in  which  the  railroad  is  to  be  constructed. 
In  the  case  now  before  me,  looking  at  the 
original  proposals  for  forming  the  company, 
and  the  terms  of  the  convention  between 
the  Belgian  Government  and  the  promoters 
of  the  imdertaking,  and  the  laws  of  Bel- 
gium so  far  as  they  are  in  evidence  before 
me,  it  is  plain  that  the  laws  of  Belgium 
must  be  adverted  to  for  the  purpose  of 
determining  what  the  rights  of  the  share* 
holders  are.  But  this  is  not  the  only 
matter  I  have  now  to  adjudicate  upon*. 
This  matter  involves  several  questions. 
First,  what  law  is  to  govern  me  in  deciding 
whether  I  am  to  make  an  order  for  wind- 
ing up  the  affairs  of  this  company  or  not ; 
and,  having  decided  that,  secondly,  whether 
I  ought  to  make  an  order  for  that  purpose, 
and  upon  what  terms.  In  this  case  the 
ground  upon  which  I  am  asked  to  make 
an  order  for  winding  up  the  affairs  of  the 
company  must  be  brought  under  the  clauses 
of  the  act,  which  entiUe  a  contributory  to 
the  order  sought  by  the  petition.  The 
clauses  run  thus  : — "  If  any  company  shall 
have  been  dissolved,  or  shall  have  ceased  to 
carry  on  business,  or  shall  be  carrying  on 
business  only  for  the  purpose  of  winding  up 
its  affairs,  and  the  same  shall  not  be  com- 
pletely wound  up  :  or  if  any  other  matter 
or  thing  shall  be  shewn  which  in  the 
opinion  of  the  Court  shall  render  it  just 
and  equitable  that  the  company  should  be 
dissolved'*  (5).  Now,  upon  the  question 
whether  the  company  has  been  dbsolved, 
or  has  ceased  to  carry  on  its  operations, 
— and  by  parity  of  reasoning,  the  question 
whether  there  exists  any  other  matter  or 
thing  which,  in  the  opinion  of  this  Court, 

(5)  11  &  12  Vict.  c.  45.  B.  5,  clauiei  7.  and  8. 
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shall  render  it  just  and  equitable  that  the 
company  shall  be  dissolved, — I  confess  my- 
self unable  to  come  to  a  conclusion  without 
more  information  than  I  now  possess  as  to 
the  law  of  Belgium.  Has  the  company, 
according  to  that  law,  finally  abandoned 
its  intention  to  carry  out  its  original 
undertaking,  or  is  the  intention  to  carry 
out  the  original  undertaking  suspended 
only  under  an  arrangement  come  to  with 
the  Belgian  Government  ?  Is  the  company, 
as  between  itself  and  the  Belgian  Govern- 
ment, discharged  from  its  obligation  to 
complete  its  original  undertaking?  Has 
the  company  a  right,  as  between  itself  and 
the  Belgian  Government,  to  say  that  it  will 
hereafter  resume  its  operations  and  com- 
plete the  original  undertaking  ?  The  peti- 
tioner in  this  case  must  be  considered  and 
treated  as  a  party  to  the  convention  and 
other  proceeduigs  of  the  company,  and  the 
law  of  Belgium  must  determine  whether 
the  petitioner  and  all  the  shareholders  in 
the  company  are  bound  by  the  new  arrange- 
ment come  to  with  the  Belgian  Govern- 
ment, and  what  is  the  present  position  of 
the  company.  In  the  case  of  The  Madrid 
and  Valencia  Railway  Company,  the  Lord 
Chanctf  lor  Cottenham  was  of  opinion  that 
the  evidence  before  the  Court  was  sufficient 
to  shew  that  the  undertaking  was  put  an 
end  to  by  the  acts  of  the  Spanish  directors. 
That,  in  principle,  is  the  very  question 
upon  which  I  am  not  satisfied  in  the  present 
case,  and  upon  which  I  require  further 
information.  The  information  which  I 
require  for  that  purpose  will  throw  much 
light  upon  the  other  questions  upon  which 
also  I  am  in  want  of  information.  The 
inquiries  which  I  propose  to  direct,  and 
which  when  answered  will,  I  hope,  enable 
me  to  determine  both  questions  satisfac- 
torily, are,  whether  before  the  petition  was 
presented,  the  Dendre  Valley  Railway  and 
Canal  Company  in  the  petition  mentioned 
had  finally  abandoned  the  original  under- 
taking therein  mentioned  ;  or  whether  the 
intention  to  carry  out  the  original  under- 
taking was  suspended  only  under  the  ar- 
rangement come  to  with  the  Belgian 
Government  in  the  petition  mentioned ; 
and  whether  the  said  company,  as  between 
itself  and  the  Belgian  Government,  was 
discharged  from  its  obligation  to  complete 
its  original  undertaking ;  and  whether  the 


said  company  has  a  right,  as  between  itself 
and  the  Belgian  Government,  hereafter  to 
resume  its  operations  and  complete  the 
original  undertaking.  And  if  the  Master 
shall  find  that  the  original  undertaking  has 
been  abandoned,  or  that  the  company 
has  no  right  to  resume  its  original  under- 
taking, let  him  inquire  whether  it  is  expe- 
dient that  the  affairs  of  the  company  should 
be  wound  up  ;  and  let  the  inquiries  hereby 
directed  be  without  prejudice  to  any  ques- 
tion in  the  matter,  and  let  the  said  Master 
report  specially  as  he  may  think  fit,  at  the 
request  of  either  party ;  and,  for  the  better 
making  the  said  report,  the  parties  are  to 
produce  books,  &c.     Liberty  to  apply. 


M.R.         ^  CARLISLE     V.    THE     80UTH- 

March  23 ;    >     eastern  railway  com- 
April  16, 17.J      PANY. 

Railway  Company — Payment  of  Divi^ 
dends — Court  of  Equity — Jurisdiction—^ 
Judicial  Discretion — Act  of  Parliament-'^ 
Acquiescence. 

The  Brighton,  Lewes  and  Hastings  Rail- 
way Company  was  by  the  S^9  Vict,  e,  cc. 
empowered  to  transfer  a  portion  of  the  line 
thereby  authorized  to  be  made  to  the  South' 
Eastern  Railway  Company,  The  act  con" 
tained  a  provision  that,  if  the  portion  of 
the  line  to  be  transferred  should  not  be 
completed  within  three  years  from  such 
transfer,  it  should  not  be  lawful  for  the 
South-Eastern  Railway  Company  to  pay 
any  dividends  until  the  whole  of  the  rail- 
way  should  be  opened  to  the  public  for 
traffic.  On  the  2lst  of  August  1845,  a  deed 
was  executed  transferring  a  portion  of  the 
line  to  the  South-Eastern  Railway  Com- 
pany, but  they  neglected  to  complete  that 
portion  of  the  line  within  the  three  years 
limited  for  that  purpose.  Upon  a  bill  filed 
by  a  shareholder,  on  behalf  of  himself  and 
others, — Held,  that  the  act  was  imperative^ 
and  that  the  South-Eastern  Railway  Com- 
pany could  not,  after  the  expiration  of  the 
three  years,  pay  any  dividend  whatever 
until  the  line  was  opened  to  the  public  for 
irdffic. 

Held,  also,  that  the  Court  might  exercise 
a  discretion,  and  upon  a  proper  case  being 
made  might  abstain  from  exercising  its  autho^ 
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rity  to  restrain  the  payment  of  a  dividend 
which  had  been  declared,  and  leave  was 
given  to  bring  forward  such  a  case  on  affidavit. 
Held,  also,  that  the  plaintiff  by  receiving 
dividends  was  not  prevented  from  applying 
for  the  intervention  of  the  Court  to  prevent 
a  public  benefit  from  being  carried  out,  and 
the  company  and  the  directors  were  restrained 
from  paying  any  future  dividends,  and  also^ 
an  insufficient  case  having  been  made,  from 
paying  the  dividend  which  had  been  already 
declared  until  the  line  was  opened  for  traffic. 

This  bill  was  filed  by  Thomas  Carlisle, 
on  behalf  of  himself  and  all  others  the  share- 
holders in  the  South-Eastem  Railway  Com- 
pany, except  the  defendants,  against  the 
South-Eastem  Railway  Company,  and 
against  James  Macgregor  and  the  other 
directors  of  the  company,  praying  for  a 
declaration,  under  the  circumstances  stated, 
and  charged  in  the  bill,  that  the  payment  of 
any  dividends  by  the  South-Eastem  Rail- 
way Company  was  illegal  and  ought  not  to 
be  made,  and  that  the  company  and  the 
directors,  secretary,  treasurer,  bankers,  and 
agents  of  such  company  and  directors  might 
be  restrained  from  paying  any  dividend 
upon  any  of  the  shares  in  the  said  company, 
and  that  whether  such  dividend  should  have 
been  already  declared  or  should  thereafter 
be  declared,  until  so  much  of  the  railway 
by  the  Brighton,  Lewes  and  Hastings  Rail- 
way Act  authorized  to  be  made,  as  had  been 
transferred  to  the  South-Eastem  Railway 
Company  should  be  opened  to  the  public 
for  traffic. 

The  bill  stated  that  the  South-Eastem 
Railway  Company  was  incorporated  by  the 
6  &  1  Will.  4.  c.  Ixxv.,  and  that  in  Feb- 
ruary 1845,  they  contemplated  making  a 
railway  from  Hastings  to  Ashford.  At  the 
same  time  the  Brighton,  Lewes  and  Hast- 
ings Railway  Company  intended  to  make 
a  line  of  railway  which  would  include  one 
from  Hastings  to  Ashford,  and  the  8  &  9 
Vict.  c.  cc.  intituled  *  An  Act  to  enable 
the  Brighton,  Lewes  and  Hastings  Railway 
Company  to  make  a  railway  from  Bul- 
verhithe,  in  the  county  of  Sussex,  to  Ashford 
in  the  county  of  Kent,'  was  passed.  It 
empowered  the  company  to  use  the  name 
of  the  Brighton,  Lewes  and  Hastings  Rail- 
way Act,  Hastings,  Rye  and  Ashford  Exten- 
sion, 1845,  and  to  make  a  line  of  railway  to 


commence  by  a  junction  with  the  main  line 
of  the  Brighton,  Lewes  and  Hastings  Railway 
in  a  field  near  the  Bull  Inn,  in  the  parish  of 
St.  Mary,  Bulverhithe,  in  the  county  of 
Sussex,  and  terminate  by  a  junction  with 
the  South-Eastem  Railway  at  or  near  the 
station  at  Ashford,  in  the  county  of  Kent ; 
and  by  section  39.  of  the  act,  after  reciting 
that  a  railway  from  St.  Leonard's  and  from 
Hastings  to  Ashford  had  been  projected  by 
the  South-Eastem  Railway  Company  in  a 
direction  similar  to  that  of  the  line  autho- 
rized by  the  act,  and  that  the  Brighton, 
Lewes  and  Hastings  Railway  Company 
was  willing  that  so  much  of  the  line  by 
this  act  authorized  as  lay  between  a  point 
in  the  parish  of  St.  Leonardos,  where  the 
Brighton,  Lewes  and  Hastings  Railway 
Company  intended  to  make  a  station,  and 
which  was  distant  from  the  point  of  junc- 
tion with  the  Brighton,  Lewes  and  Hast- 
ings Railway  in  the  parish  of  St.  Mary, 
Bulverhithe,  one  mile  and  thirty  chains,  or 
thereabouts,  and  Ashford,  should  be  exe- 
cuted by  the  South-Eastem  Railway  Com- 
pany, and  that  the  last-mentioned  raOway 
company  were  willing  to  adopt  such  por- 
tions of  the  said  last-mentioned  line  in  lien 
of  the  one  projected  by  them,  4t  was 
enacted  that  it  should  be  lawfril  for  the 
Brighton,  Lewes  and  Hastings  Railway 
Company,  with  the  consent  in  writing  of 
the  London  and  Brighton  Railway  Com- 
pany, under  their  corporate  seal,  by  any 
deed  or  instrument  under  their  corporate 
seal,  to  transfer  to  the  South-Eastem  Rail- 
way Company  all  the  powers  of  the  act 
conferred  with  reference  to  the  purchase  of 
lands,  and  execution  of  so  much  of  the 
railway  as  laid  between  a  point  in  the 
parish  of  St.  Leonard's  and  Ashford,  and 
the  maintenance  and  use  thereof,  and  the 
levying  and  recovery  of  tolls  and  charges  in 
respect  of  the  same,  and  that  on  the  exe- 
cution of  such  transfer  it  should  be  lawful 
for  the  South-Eastem  Railway  Company 
to  use,  exercise,  and  enjoy  all  the  powers 
thereinbefore  given,  so  far  as  the  same 
related  to  that  portion  of  the  said  railway 
in  relation  to  which  such  powers  might  be 
transferred  to  them,in  like  manner  as  though 
they  had  been  specifically  authorized  so 
to  do  in  lieu  of  the  Brighton,  Lewes  and 
Hastings  Railway  Company,  and  that  such 
portion  of  the  said  railway  when  executed 
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should  be  and  become  part  and  parcel  of  the 
undertaking  of  the  South-Eastem  Railway 
Company,  And  by  section  40,  it  was 
enacted,  that  for  the  purpose  of  executing 
the  said  railway,  it  should  be  lawful  for  the 
South-Eastem  Railway  Company  to  raise 
by  the  creation  of  new  shares  the  sum  of 
410,000/.,  and  when  one-half  of  the  said 
sum  should  have  been  paid  up,  to  borrow 
on  mortgage  the  sum  of  136,000/.,  and  also 
to  apply  to  the  formation  of  the  said  rail- 
way any  portion  of  the  capital  which  they 
were  then  authorized  to  raise.  And  by 
section  42,  it  was  provided,  that  if  so  much 
of  the  railway  by  the  act  authorized  to  be 
made  as  might  be  transferred  to  the  South- 
Eastem  Railway  Company,  should  not  be 
completed  within  three  years  from  the  com- 
pletion of  such  transfer,  it  should  not  be 
lawful  after  the  expiration  of  the  said 
period  for  the  South-Eastem  Railway  Com- 
pany, unless  authorized  by  parliament  so 
to  do,  to  pay  any  dividend  until  the  whole 
of  the  said  railway  should  be  opened  to  the 
public  for  traffic.  The  time  which  the  act 
for  the  making  the  railway  limited  for  its 
completion  was  seven  years  from  the  pass- 
ing of  the  act. 

By  an  indenture,  dated  the  21st  of 
August  1 845,  and  made  between  the  Brigh- 
ton, Lewes  and  Hastings  Railway  Com- 
pany of  the  first  part,  the  London  and 
Brighton  Railway  Company  of  the  second 
part,  and  the  South-Eastern  Railway  Com- 
pany of  the  third  part,  the  Brighton,  Lewes 
and  Hastings  Railway  Company,  with  the 
consent  of  the  London  and  Brighton  Rail- 
way Company,  transferred  unto  the  South- 
Eastem  Railway  Company  all  the  powers 
by  the  act  of  the  8  &  9  Vict.  c.  cc.  con- 
ferred on  the  Brighton,  Lewes  and  Hast- 
ings Railway  Company,  with  reference  to 
the  purchase  of  lands  and  the  execution  of 
so  much  of  the  railway  by  the  said  act 
authorized  to  be  made  as  laid  between 
the  said  point  in  the  parish  of  St.  Leonard, 
where  the  Brighton,  Lewes  and  Hastings 
Railway  Company  intended  to  make  a 
station,  and  Ashford,  and  the  maintenance 
and  use  thereof,  and  the  levying  and 
recovery  of  tolls  and  charges  in  respect  of 
the  same,  in  as  full  and  ample  a  manner 
as  the  Brighton,  Lewes  and  Hastings  Rail- 
way Company  could  or  might  have  exer- 
cised the  same  powers. 


On  the  1 1th  of  September  1845,  in  pur- 
suance of  resolutions  of  the  company 
passed  on  the  6th  of  February  1845,  shares 
called  Consolidated  No.  3  Shares  were 
created  by  the  South-Eastem  Railway 
Company,  for  the  purpose  of  completing, 
among  others,  that  portion  of  the  line 
transferred  to  them.  The  bill  then  stated 
the  several  local  acts,  9  &  10  Vict.  c.  Iv., 
9  &  10  Vict.  c.  Ivi.,  9  &  10  Vict.  c.  Ixiv., 
and  9  &  10  Vict.  c.  cccv.;  the  whole  of  which 
empowered  the  South-Eastem  Railway 
Company  to  raise  additional  capital  by  the 
creation  of  new  shares,  and  that  shares 
under  these  acts  were  created,  and  were 
called  No.  4  Shares,  and  that  the  plaintiff 
was  the  purchaser  and  registered  proprietor 
of  100  of  the  No.  4  shares.  That  the 
three  years,  limited  by  the  42nd  section, 
expired  on  the  21st  of  August  1848,  but 
that  portion  of  the  Brighton,  Lewes  and 
Hastings  Railway  which  had  been  trans- 
ferred to  the  South-Eastem  Railway  Com- 
pany was  not  completed  or  near  completion. 
That  the  company,  notwithstanding  the 
prohibition  in  the  8  &  9  Vict.  c.  cc,  had, 
since  the  expiration  of  the  period  of  three 
years  paid,  and  were  continuing  to  pay, 
the  dividends  wliich  from  time  to  time  since 
that  period  had  been  declared  on  the  shares 
in  the  South-Eastem  Railway  Company, 
and  that  they  had  paid  one  half-yearly 
dividend,  declared  in  March  1849,  and 
another  half-yearly  dividend  declared  in 
September  1849.  That  the  company  and 
the  directors  contemplated  and  intended 
to  procure  another  dividend  to  be  declared 
by  a  general  meeting  of  the  shareholders, 
which  had  been  called  and  was  to  be  holden 
on  the  14th  of  March  last.  That  since  the 
21st  of  August  1848  the  payment  of  divi- 
dends on  any  of  the  shares  in  the  company 
had  been  and  still  was  illegal.  That  the 
holders  of  No.  3  and  4  shares  had  not  re- 
ceived any  dividends ;  but  as  an  inducement 
for  shareholders  to  pay  the  calls,  the  com- 
pany had  resorted  to  the  expedient  of 
paying  interest  at  5/.  per  cent,  on  the 
amount  of  such  calls  paid  up  out  of  the 
capital  of  the  company,  and  that  it  was 
illegal  and  wasteful  and  injurious  to  the 
company.  That  the  capital  of  the  com- 
pany, by  the  misapplication  of  the  directors, 
had  become  insufficient  to  meet  the  pur- 
poses for    which  it    was   raised.      That 
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tihere  did  not  remain  sufficient  of  the  capital 
raised  upon  the  No.  3  shares  to  complete 
the  railway,  and  that  it  had  become  neces- 
sary for  the  company  to  apply  to  parliament 
for  powers  to  raise  additional  capital,  and 
that  a  bni  had  been  laid  before  parliament 
for  that  purpose. 

On  the  14th  of  March  1850  a  general 
meeting  of  the  South-Eastem  Railway 
Company  was  held,  when  a  general  dividend 
was  declared  on  the  capital  of  the  company, 
in  favour  of  the  shareholders  entitled  to 
receive  it ;  and  by  this  motion  the  plaintiff 
sought  to  restrain  the  company  and  the 
directors  from  paying  any  dividend  upon 
any  of  the  shares  in  the  South-Eastem 
Railway  Company,  whether  such  dividend 
should  have  been  declared  or  should  there- 
after be  declared,  until  so  much  of  the 
Brighton,  Lewes  and  Hastings  Railway 
authorized  by  the  8  &  9  Vict.  c.  cc.  as  had 
been  transferred  to  the  South-Eastem 
Railway  Company  should  be  opened  to  the 
public  for  traffic. 

Mr.  Turner  and  Mr,  W,  J.  BoviU,  for 
the  plaintiff.  —  Before  the  directors  can 
legally  pay  any  dividend  to  the  share- 
holders of  the  company  the  portion  of  the 
railway  transferred  to  them  must  be  opened 
to  the  public  for  traffic :  in  this  respect,  the 
8  &  9  Vict.  c.  cc.  8.  42.  is  imperative. 

Sir  F.  Kelly,  Mr.  Roundell  Palmer  and 
Mr.  Bathfy  for  the  defendants. — The  con- 
struction of  the  act  of  parliament  is  a  ques- 
tion for  a  court  of  law ;  and  its  decision 
may  be  obtained  on  a  case  in  time  to 
restrain  the  payment  of  the  half-yearly 
dividend,  and  in  the  mean  time  a  court  of 
equity  will  not  interfere.  The  restriction 
contained  in  the  42nd  section  cannot  apply 
to  any  dividend  whatever.  The  company 
is  constituted  by  various  acts  of  parlia- 
ment, and  the  shareholders  are  numerous. 
The  8  &  9  Vict.  c.  cc.  is  a  substantive  act, 
and  does  not  even  refer  to  many  of  the 
other  acts  :  the  terms  in  the  act  are  general ; 
but  they  cannot  be  extended  to  share- 
holders under  acts  not  referred  to :  the 
42nd  section,  therefore,  cannot  apply  to 
any  dividend  whatever,  it  must  be  confined 
to  dividends  in  respect  of  that  particular 
branch  which  formed  no  part  of  the  South- 
Eastem  Railway  until  it  was  completed. 
A  dividend  has  recently  been  declared; 


this,  therefore,  was  separated  from  the 
capital,  and  cannot  now  be  legally  applied 
to  the  formation  of  the  railway.  In  any 
ease,  it  will  be  a  hardship  upon  die  parties, 
who  expect  to  receive  their  dividends,  and 
it  will  be  severely  felt  if  the  Court  now 
interferes  to  prevent  them  from  receiving 
the  dividend  declared.  By  the  report  made 
to  the  meeting  the  shareholders  were  in- 
formed that  the  railroad  would  be  opened 
for  traffic  in  August  next,  as  all  the  land 
had  been  purchased  and  paid  for,  and  the 
works  were  in  an  advanced  state,  while 
the  company  had  frmds  sufficient  applicable 
to  the  completion  of  the  line.  The  plain- 
tiff himself  has  acquiesced  in  the  payment 
of  dividends :  he  became  a  shareholder  in 
January  1849,  in  the  March  following  a 
dividend  was  declared.  In  September  he 
was  present  at  another  meeting  of  share- 
holders, when  another  dividend  was  de- 
clared, both  of  which  he  had  received ;  he 
has,  therefore,  precluded  himself  from 
obtaining  any  relief.  If  the  public  is 
aggrieved,  the  Attorney  General  may  in- 
terfere, as  no  time  can  make  that  legal 
which  the  act  says  is  illegal.  It  was  in 
1845  that  the  company  resolved  to  pay 
interest  to  the  shareholders  of  the  Brighton, 
Lewes  and  Hastings  line  until  it  was  com- 
plete; but  this  was,  no  doubt,  made  to 
avoid  the  hardship  of  the  act  of  parlia- 
ment. The  plaintiff  said,  he  did  not  know 
of  the  42nd  section  until  just  before  the 
filing  the  bill,  but  this  was  no  excuse,  and 
the  Court  will  not  grant  the  injunction. 
Gray  v.  the  Liverpool  and  Bury  Rail- 
way Company,  9  Beav.  391. 
The  Attorney  General  v.  tJie  Mayor  of 
Liverpool,  1  Myl.  8c  Cr.  171;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  51. 
Hodgson  v.  Earl  Powis,  ante,  p.  856. 
Pickford  v.  the  Grand  Junction  Rail- 
way  Company,  3  Rail.  Ca.  538  (1). 

Mr.  Turner,  in  reply. — It  is  said  that 
the  company  has  sufficient  capital;  this 
should  be  distinctly  stated,  and  not  left 
to  inference.  As  to  questions  of  conve- 
nience and  inconvenience  to  the  share- 
holders, they  resolve  themselves  into  a  con- 
struction of  the  act.     In  this  case,  if  the 

(1)  See  Pickford  v.  the  Grand  Junction  Railway 
Company,  10  Mee.  &  W.  399 ;  s.  c.  8  Mee.  &  W. 
872 ;  10  Law  J.  Rep.  (n.s.)  Exch.  342. 
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company  is  allowed  to  pay  the  dividends, 
to  whom  is  the  plaintiff  to  look  for  its 
repayment?  The  words  of  the  clause  apply 
to  dividends  generally,  and  fidl  effect  must 
he  given  to  them,  unless  other  words 
restricting  them  are  found  in  the  act.  It 
18  not  the  true  construction  of  the  act  of 
parliament  to  say,  that  this  portion  of  the 
line  does  not  hecome  a  part  of  the  company 
until  it  is  complete,  since  the  payment 
of  dividends  must  he  considered  in  con- 
nexion with  the  42nd  section.  The  plain- 
tiff asks  for  no  order  respecting  the  pay- 
ment of  interest  on  calls  paid  up.  The 
acquiescence  in  a  private  right  hinds  the 
party,  hut  under  acts  of  parliament  for 
the  puhlic  good  the  provisions  of  the  legis- 
lature must  he  observed,  and  acquiescence 
has  not  the  same  effect.  I  do  not  deny 
the  power  of  the  Court  to  send  this  to 
a  court  of  law  upon  the  construction  of  the 
act;  but  if  there  is  any  doubt,  the  Court 
will  restrain  the  payment  of  the  dividends 
in  the  mean  time. 

The  Master  op  the  Rolls. — ^Whenever 
my  attention  has  been  called  to  matters  of 
this  description,  I  have  always  had  to  lay 
down  the  principle,  that  these  companies 
and  their  affairs  are  not  to  be  dealt  with 
merely  as  private  partnerships  and  their 
affidrs.  They  are  constituted  for  public 
purposes,  and  the  public  purposes  which 
are  hoped  to  be  effected  by  their  means; 
and  powers  are  granted  wholly  on  certain 
conditions  which  are  to  be  found  in  the 
acts  of  parliament  which  enable  them  to 
interfere  by  imperial  powers  with  the 
private  property  of  any  individual  whose 
property  happens  to  be  in  the  line  of 
the  projected  railway,  for  the  purpose 
which  is  supposed  to  be  the  public  good. 
Every  man's  property  lying  on  the  line  is 
taken  from  him  without  his  consent,  his 
own  estate  is  interfered  with,  and  all  the 
evil  which  must  arise  from  the  exercise  of 
that  despotic  power  is  supposed  to  be 
compensated  by  the  public  good  which  is 
expected  to  be  derived  from  the  works  to 
be  accomplished  by  means  of  those  powers. 
Those  works  are  to  be  accomplished 
strictly  upon  the  conditions  which  are 
imposed  by  their  several  acts  of  parliament, 
and  I  think  I  may  say  now,  after  having 
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heard  a  good  many  of  these  cases,  that  in 
every  instance  which  has  come  before  me, 
the  mistake  of  the  directors  (where  it  has 
turned  out  to  be  a  mistake)  has  arisen 
from  the  idea  that  they  had  a  right  to 
use  the  vast  amoimt  of  property  placed 
in  their  hands,  and  the  vast  amount  of 
power  given  to  them  over  that  of  other 
people,  in  the  manner  which  they  thought 
most  advantageous  to  the  company  or 
most  convenient  to  the  shareholders,  with- 
out having  regard  to  the  public  objects 
and  purposes  intended  to  be  effected  by 
their  acts  of  parliament.  I  think  hardly 
one  of  these  cases  has  occurred  in  which 
something  has  not  arisen  in  the  course 
of  it  which  made  it  my  duty  to  remind  the 
parties  of  that  circumstance. 

In  this  case  it  seems  there  were  three 
companies:  the  London  and  Brighton 
Railway  Company,  the  Brighton,  Lewes 
and  Hastings  Rmlway  Company,  and  the 
South-Eastem  Railway  Company,  who  had 
some  competition  in  relation  to  each  other 
in  reference  to  the  line  in  contemplation. 
Some  works  had  been  effected,  and  some 
were  in  contemplation  towards  the  com- 
pletion of  part  of  the  line  of  railway  from 
Ashford  in  the  county  of  Kent  to  Bulver- 
hithe  in  the  county  of  Sussex.  The  act 
of  parliament  was  passed  to  enable  the 
Brighton,  Lewes  and  Hastings  Railway 
Company  to  make  that  railway.  Regard 
was  had  to  the  claims  or  the  competition 
of  the  other  companies,  and  in  consequence 
the  powers  were  given  which  have  been  so 
particularly  adverted  to,  and  necessarily 
so,  in  the  course  of  the  argument.  There 
were  some  things  to  be  done  by  the  com- 
pany, in  whose  favour  this  act  was  granted, 
with  the  consent  of  the  London  and 
Brighton  Railway  Company.  The  point 
which  is  most  important  is,  that,  by  section 
39,  there  was  a  right  given  to  them  to 
transfer  that  portion  of  what  I  must  call 
the  important  public  duty  which  they  had 
undertaken  to  the  South-Eastem  Railway 
Company. 

As  to  the  question  which  arises  concern- 
ing the  likelihood  of  these  works  being 
completed  within  the  limited  time,  I  can 
infer  nothing  except  from  this  act  of 
parliament.  These  powers  were  to  expire 
in  the  course   of  seven  years  in  case  of 
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non-completion,  and  if  the  whole  of  this 
railway  was   completed   according  to  the 
construction  put  upon  it  on  one  side,  it  was 
to  become  part  and  parcel  of  the  under- 
taking of  the  South-Eastern  Railway  Com- 
pany.     Power  was  given  to  raise  capital 
and  power  to  receive  tolls  and  other  things 
which  were  required,  and  then  comes  the 
42nd  section,  which  has  given  rise  to  the 
whole  question.     Now,  the  very  generality 
of  the  words   in  this  section,  it  is  said, 
creates  a  doubt.     You  are  not  to  pay  any 
dividend  till  such  a  time,  therefore  it  must 
be  construed  in  a  limited  sense.     That  no 
dividend  whatever  should  be  paid,  it  is  said, 
could  not  be  meant;    and  why  could  it 
not  be  meant  ?     It  is  said,  it  could  not  be 
meant,  because  the  South-Eastern  Railway 
Company  has  a  vast  capital  and  a  very 
great    number    of  shareholders,   and   the 
dividends  have  been  paid  and  were  allowed 
to  be  paid  during  the  three  years  to  elapse 
before  the  completion  of  the  contract.  The 
defendants  therefore  say,  it  could  not  have 
been  intended  that  the  dividends  payable 
to  so  many  shareholders  should  be  stopped 
if  this  particular  line  was  not  completed 
within  the  three  years.     But  is  it  really 
possible  to  construe  these  words  in  any 
other  manner  ?     I  have  tried  in   vain  in 
attending  to  the   arguments  which   have 
been  addressed  to  me  with  so  much  in- 
genuity, and  I  cannot  find  out  that  I  have 
any  good  reason  to  construe  those  words 
80  very  general  **  any  dividend"  to  mean 
only  such  dividends  as  might  arise  from 
such   part  of  this  Ashford  and  Hastings 
Railway  as  might  be  completed  before  the 
three  years.     It  seems   to  me   the   most 
extraordinary  interpretation  for  the  Court 
to  be  asked  to  make  which  could  possibly 
be.     I  dare  not  thus  palter  with  an  act  of 
parliament,  especially  with  an  act  of  par- 
liament in  which  it  appears  to  me  it  was 
intended  that  this  should  be  a  condition 
between  the  parties.     It  may  be  quite  im- 
material whether  parliament  had  regard  to 
these  things  especially,  because  the  object  is 
the  public  benefit,  and  it  was  considered  by 
parliaraent  that  this  should  be  established 
as  a  duty  upon  these  parties,  and  this  Court 
has  no  power  to  relax  it  the  least  in  the 
world.     I  must  own,  therefore,   that  not 
finding  any  rational  mode  of  construing 


this  act  of  parliament,  which  does  not  neces- 
sarily infer  that  all  the  dividends  of  the 
Soudi-Eastem  Railway  Company  were  to 
be  stopped  if  this  line  was  not  completed 
within  the  course  of  three  years,  it  is  my 
opinion  that  the  defendants  are  violating 
this  act  in  what  they  are  now  proposing  to 
do ;  and  I  have  no  hesitation  in  saying  now, 
that  I  grant  an  injunction  to  restrain  them 
from  paying  any  dividends  after  this  one 
which  is  now  declared  and  about  to  be  paid. 
With  respect  to  that,  I  am  not  in  the  least 
degree  disposed  to  close  the  question,  which 
has  not  yet  been  decided.  I  believe  many 
of  these  cases,  however  instructive  and  use- 
ful they  may  have  become  to  the  railway 
companies  who  have  considered  them,  have 
in  a  great  measure  taken  them  by  surprise ; 
for  whilst  they  were  proceeding  in  the 
frantic  way  in  which  they  have  been  going 
on  for  many  years  past,  they  have  not 
properly  construed  the  powers  granted 
to  them,  or  considered  the  purpose  for 
which  those  powers  were  granted,  and 
they  got  into  such  a  habit  of  dealing 
with  the  funds  at  their  disposal  that  they 
were  rather  surprised  when  they  found 
they  were  not  at  liberty  to  do  anything  out 
of  ihe  scope  of  the  powers  given  to  them. 
When  these  matters  come  under  the  deci- 
sion of  the  Court,  there  is  not  a  question 
to  be  raised,  whether  the  companies  are 
or  are  not  to  be  stopped  when  proceed- 
ing in  an  illegal  manner :  but  if  by  per- 
mitting some  acts  not  strictly  legal  at 
the  present  moment,  you  may  save  a  great 
amount  of  suffering  to  the  parties  who 
have  been  going  on  in  the  expectation 
of  receiving  the  dividends,  I  think  I  may 
be  allowed  to  do  something  for  the  accom- 
modation of  the  parties.  I  shall  therefore 
give  leave  to  the  defendants,  if  they  are  so 
inclined,  to  bring  forward  a  case  on  affidavit, 
which  will  raise  the  question  for  my  con- 
sideration. I  do  not  think  the  case  is 
sufficiently  raised  on  the  report  made  by 
the  directors  to  the  shareholders  at  their 
meeting.  I  dare  not  give  credit  to  these 
railway  reports.  I  hope  the  time  will 
come  when  they  will  be  framed  with  so 
much  core  and  under  such  a  scrutinizing 
superintendence  that  what  comes  from 
a  responsible  body  of  directors  will  be 
of  such   value  as    that  it  may  be  taken, 
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not  as  conclusive  evidence,  but  evidence 
sufficient  for  the  Court  to  act  upon  till  met 
by  other  contradictory  evidence.  That  is 
not  the  case  now ;  and,  therefore,  if  that 
point  is  to  be  raised  by  facts  brought  for- 
ward and  proved  on  affidavit, — and  certainly 
in  a  case  of  this  kind,  when  I  cannot  doubt 
but  that  much  difficulty  must  follow  upon 
stopping  the  dividend  so  much  expected, — 
I  shall  attend  to  it  with  an  earnest  expec- 
tation that  I  may  find  grounds  for  protect- 
ing the  parties  from  such  su£fering. 

As  to  the  point  of  acquiescence,  I  do 
not  think  there  is  anything  in  that.  The 
plaintiff  coming  here  and  asking  the  Court 
to  prevent  a  public  purpose  from  being 
hindered,  is  not  to  be  prevented  from 
making  his  application  to  tJiis  Court  in  the 
same  way  as  a  private  person  applying 
for  private  purposes  would  be  barred  by 
acquiescence.  I  think  I  must  grant  the 
injunction  as  to  friture  dividends ;  and  if 
the  defendants  are  inclined  to  make  a  case 
on  affidavit,  to  justify  the  payment  of  the 
dividend  declared,  1  will  hear  it. 

April  17. — This  case  was  again  brought 
before  the  Court,  upon  the  question  whe- 
ther the  payment  of  the  dividend  already 
declared  should  be  stopped.  Both  sides 
had  filed  affidavits  since  the  motion  was 
heard,  the  object  of  the  defendants  being 
to  satisfy  the  Court  that  the  South-Eastem 
Railway  Company  had  sufficient  funds  pro- 
perly applicable  to  complete  the  railway. 

Mr,  Turner  and  Mr.  W,  J.  Bovilly  for 
the  plaintiff. 

Mr,  RoundeU  Palmer  and  Mr,  J,  Baily, 
for  the  defendants — Mayor  of  King*^  Lynn 
V.  PemherUm{2), 

The  Master  op  the  Rolls. — On  the 
original  hearing  I  was  of  opinion  that,  the 
works  being  incomplete  at  the  end  of  the 
time  limited  by  the  act  for  their  comple- 
tion, the  plaintiff  might  come  to  restrain 
the  payment  of  any  dividend  whatever, 
and  an  order  would  then  have  been  made 
if  it  had  not  been  suggested  that  there  was 
a  dividend  then  recently  declared,  which 
might  be  paid  without  interfering  with  the 
completion   of  the  works  ;    it  was   also 

(2)  1  Swanst.  244. 


alleged  that  the  works  would  be  com- 
pleted in  August  next,  notwithstanding 
the  company  took  out  of  their  funds 
the  amount  of  the  dividend  so  declared. 
Such  a  statement  was  calculated  to  afiect 
anybody.  The  dividend  could  not  be 
withheld  without  a  great  deal  of  inconve- 
nience, and  perhaps  suffering,  and  the 
question  arose  whether  the  Court  could 
relax  the  strict  rule.  I  allowed  the  case 
to  stand  over  for  further  information,  and 
it  has  since  been  brought  before  me  twice. 
On  the  first  occasion,  I  did  not  think  the 
affidavits  of  the  defendants  satisfactory. 
Further  affidavits  were  then  filed  on  both 
sides.  Now,  the  act  is  imperative,  that  a 
dividend  shall  not  be  paid  unless  the  works 
are  complete  within  a  limited  time.  Taking 
it  that  I  have  a  right  to  exercise  some  dis- 
cretion, I  have  attended  to  the  case  to  see 
whether  I  could  safely  abstain  from  exer- 
cising the  authority  of  the  Court  to  restrain 
the  payment  of  the  dividend  which  has 
been  declared,  and  I  should  have  been 
glad  if  I  could  have  come  to  that  conclu- 
sion. The  affidavits  of  the  defendants  are 
not  satisfactory,  they  do  not  of  themselves 
satisfy  me ;  but  taken  in  conjunction  with 
the  affidavits  on  the  other  side,  they  do 
not  answer  them,  and  certainly  are  not 
satisfactory.  The  defendants  say  that  they 
have  funds  applicable  for  the  purpose ;  but 
the  matter  is  not  brought  so  fully  or  fairly 
forward  as  it  ought  to  be.  They  say, "  strike 
oflf  everything  which  is  objected  to,  and 
there  still  will  be  sufficient  ;**  but  however 
that  may  be  I  do  not  know  it,  and  they 
have  declined  to  give  any  explanation  in 
answer  to  the  affidavits  of  the  plaintiff; 
and  that  being  so,  the  defendants  are 
necessarily  subject  to  the  imputation  that 
they  cannot  explain  it.  The  question  is» 
not  whether  somehow  or  other  there  are 
not  funds  sufficient,  but  whether,  acting 
fairly  to  all  parties  and  taking  into  consi- 
deration everything,  there  are  funds  clearly 
applicable  for  this  purpose,  or  which  may  be 
collected,  to  enable  them  to  complete  the 
works.  The  plaintiff  in  his  affidavit  says, 
that  he  believes  that  the  company  have 
exhausted  all  their  capital  applicable  for 
making  the  line,  and  that  an  application 
to  parliament  for  powers  to  raise  additional 
capital  is  now  pending.     If  the  company 
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Avill  produce  their  books,  or  guch  further 
evidence  as  they  have,  I  will  attend  to 
any  application  on  their  behalf;  but  as 
the  matter  now  stands,  I  must  grant  the 
injunction. 


WiGRAM 

March  20 


,  V.C.7 
10,  27. S 


DOBSON  V.  LAND. 


Mortgagor  and  Mortgagee — Insurance  by 
Mortgagee — Premiums. 

A  mortgagor  covenanted  with  the  mortgO' 
gees  to  insure  the  mortgaged  premises  against 
fire  in  their  joint  names,  After  his  decease 
the  mortgagees  entered  into  possession,  and 
insured  the  premises : — Held,  that  they  were 
not  entitled,  as  a  matter  of  course,  to  add 
the  amount  of  the  premiums  for  such  insur- 
ance to  the  mortgage  debt,  and  charge  it 
against  the  mortgaged  premises. 

Exceptions  to  the  Master's  report. 

The  bill  in  this  suit  was  filed  by  mort- 
gagees in  possession  against  the  persons 
claiming  through  the  mortgagor,  for  fore- 
closure of  mortgaged  premises,  consisting  of 
certain  messuages,  mills,  warehouses,  and 
machinery.  Three  several  sums  of  1,400/., 
8,000/.,  and  1,600/.  were  respectively  se- 
cured thereon  by  three  several  mortgages 
executed  respectively  in  1817,  1819,  and 
1824.  The  mortgagor  covenanted  by  every 
deed  to  insure  the  premises  in  the  joint 
names  of  himself  and  the  mortgagees,  and 
the  deed  of  1 8 1 9  also  contained  a  proviso, 
that  in  case  the  mortgagees  should  at  any 
time  during  the  continuance  of  the  security 
advance  and  pay  the  premiums  and  duty 
for  the  insurance,  such  payments  should 
be  a  charge  upon  the  mortgaged  premises. 
The  mortgagor  died  in  1825,  and  the  mort- 
gagees entered  into  possession  in  the  fol- 
lowing year. 

At  the  hearing  of  the  cause  the  usual 
reference  was  ordered  to  take  the  accounts. 
The  plaintiffs  claimed  before  the  Master 
a  sum  for  premiums  paid  by  them  for 
the  insurance  of  the  premises  since  the 
mortgagor's  death.  The  policies  were  not 
produced,  and  the  Master  only  allowed 
one-half  of  the  claim,  upon  the  ground 
that  they  were  authorized  by  the  proviso 


in  the  deed  of  1819  (whereby  half  the 
mortgage  debt  was  incurred)  to  charge  the 
premiums  of  insurance  on  die  mortgaged 
premises,  but  were  not  authorized  to  do 
BO  by  either  of  the  other  deeds. 

Various  exceptions  were  taken  to  the 
report  of  the  Master.  The  plaintifis  ex- 
cepted in  respect  of  the  non-allowance  of 
the  whole  of  the  premiums  paid  by  them ; 
and  the  defendants  entitled  to  the  equity  of 
redemption  objected,  by  their  fifth  excep- 
tion, to  the  allowance  of  any  portion  of  the 
premiums  to  the  plaintiffs. 

This  exception  was  based  upon  two 
grounds :  first,  that  from  the  non-produc- 
tion of  the  policies  in  the  Master's  office, 
it  did  not  appear  that  the  mortgagees  had 
insured  the  premises  in  the  joint  names  of 
themselves  and  the  mortgagor;  and,  se- 
condly, that  the  mortgagees  could  not, 
without  special  contract  with  the  mort- 
gagor, insure  the  mortgaged  premises  in 
their  own  names  and  add  the  premiums  to 
the  mortgage  debt. 

The  production  of  the  policies  at  the 
hearing  of  the  exceptions  was  not  allowed, 
as  they  had  not  been  produced  in  the 
Master's  office. 

Mr,  Kenyan  Parker  and  Mr,  Hardy 
appeared  for  the  plaintiffs,  the  mortgagees. 

The  Solicitor  General  and  Mr,  Batten^ 
for  the  defendants  entitled  to  the  equity  of 
redemption. 

Mr,  Wood,  Mr,  M,  A.  Shee,  and  Mr» 
Torriano,  for  the  other  defendants,  sup- 
ported the  Master's  report  in  respect  of 
the  allowance  of  one-half  of  the  plaintifib' 
claim. 

In  support  of  the  fifth  exception  of  the 
first-mentioned  defendants,  it  was  con- 
tended that  a  mortgagee  in  possession  had 
not  any  right  to  charge  the  mortgaged 
premises  with  premiums  for  insurance 
against  fire,  if  the  mortgagor  had  not  ex- 
pressly agreed  to  such  charge ;  and  that 
in  the  present  case,  assuming  that  the 
mortgagees  had  insured  in  their  own  names, 
they  had  effected  the  insurance  in  such  a 
manner  that  if  the  premises  should  have 
been  burnt  down,  they  might  have  put  the 
whole  of  the  sum  recovered  from  the  office 
into  their  own  pockets,  and  still  have  pro- 
ceeded against  the  mortgagor  for  their  debt 
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and  interest.  In  this  respect  the  position 
of  the  mortgagees  was  anedogous  to  that  of 
landlord  and  tenant,  where  either  might 
insure  the  premises  without  being  account* 
able  to  the  other  for  the  sum  recovered 
under  such  insurance. 

The  following  cases  were  cited  in  sup- 
port of  their  argument— 

Brown  v.  Quitter ,  Ambl.  619. 

Hare  v.  Groves,  3  Anst.  687. 

Holtzapffell  v.  Baker,  18  Yes.  115. 

Leeds  v.  Cheetham,  1  Sim.  148 ;    s.  o* 
5  Law  J.  Rep.  Chanc.  105. 

Mason  v.  Sainshury,  2  Marshall  on 
Insurance,  p.  794,  (1st  edit.) ;  796, 
(3rd  edit.) 
For  the  mortgagees  it  was  argued  that 
by  taking  possession  of  the  mortgaged  pre- 
mises, they  had  changed  their  previous 
relationship  to  the  mortgagor.  In  Leith 
T.  Irvine {{)  Lord  Brougham  had  defined 
a  mortgagee  in  possession  to  be  ''a  bailiff 
without  a  salary,  accountable  to  the  mort- 
gagor, but  not  paid  by  him.*'  Although 
only  a  quasi  owner  in  equity,  he  was 
absolute  owner  at  law,  and  might  do  every 
thing  which  a  prudent  owner  would  have 
done.  The  principle  upon  which  the  pre- 
miums for  insurance  against  fire  were 
claimed  was  analogous  to,  if  not  identical 
with,  that  upon  which  a  mortgagee  was 
entitled  to  add  to  his  mortgage  debt  sums 
paid  by  him  for  fines,  premiums,  foregifts, 
&c.  on  renewal  of  leases  of  premises  in 
mortgage.  A  mortgagee  in  possession  might 
pull  down  ruinous  and  build  new  cottages, 
make  improvements  and  add  the  amount  of 
such  outlay  to  the  principal.  He  would  be 
allowed  the  expenditure  for  any  act  where- 
by the  mortgaged  property  had  been 
ameliorated  at  his  expense,  and  would  be 
entitled  to  be  repaid  with  interest  all  sums 
laid  out  in  the  prudent  management  of 
the  estate,  but  would  be  liable  to  a  decree 
for  wilful  default  in  case  of  gross  mis- 
management —  Godfrey  v.  Watson  (2), 
Hardy  v.  Reeves {3),  DetUlin  v.  Gale{^\ 
Quarrell  v.  Beclrford  (5  ),  Davis  v.  Dendylfi)^ 

(1)  1  Myl.  &K.286. 

(2)  3  Atk.  517. 

(3)  4Ve8.466. 

(4)  7  Ibid.  583. 

(5)  1  Madd.269. 

(6)  3  Ibid.  170. 


Sandon  v.  Hooper  {7)  t  Drydenv,  Frost  (8), 
Russely.  Smithies  {9),  Hughes  y,  Williams 
{10),  Wragg  v.  Denham  (11),  and  Moore 
V.  Painter  (12).  The  mortgagees  had  only 
an  insurable  interest  through  the  act  of 
the  mortgagor.  They  were,  therefore, 
trustees  for  him,  and  must  account  for  any 
benefit  produced  by  or  in  consequence  of 
his  act.  A  mortgagee  or  tenant  of  renew<- 
able  leaseholds  obtaining  a  renewed  lease, 
was  a  trustee  of  the  renewed  lease  for  the 
mortgagor  or  lessor;  and  the  mortgagees 
in  the  present  instance  could  not  have 
retained  as  against  the  mortgagor  the  sum 
which  they  might  have  received  from  the 
insurance  office  in  case  of  fire.  The  case 
of  landlord  and  tenant  was  not  applicable 
to  the  present  case,  because  there  was  not 
any  privity  of  accoimt  between  them — 
Giddings  v.  Giddings  (13),  Webb  v.  Lugar 
(14),  Ex  parte  Andrews  re  Emmett  (15), 
Baldwin  v.  Banister  (16),  Holland  y* 
Smith  {\1). 

March  27. — ^Wigram,  V.C. — In  the  ab- 
sence of  the  policies  of  insurance  which 
have  not  been  produced  either  in  the  Mas- 
ter's office  or  before  me,  the  question  raised 
by  the  fifth  of  the  exceptions  taken  by 
the  defendants  to  the  Master's  report  is, 
if  a  mortgagee  of  houses  not  entitled 
by  express  contract  with  the  mortgagor 
to  insure  the  premises  against  fire  at  the 
mortgagor's  expense,  nor  entitled  to  require 
the  mortgagor  to  insure  them  against  fire, 
thinks  proper,  without  the  privity  of  the 
mortgagor,  to  insure  the  premises  against 
fire,  whether  in  such  a  case  a  mortgagee  is 
entitled,  as  a  matter  of  course,  to  add  the 
premiums  of  the  policies  to  his  mortgage 

(7)  6  Beay.  246;  8.  c.  12  Law  J.  Rep.  (v.s.) 
Chanc.  809. 

(8)  3  Myl  &  Cr.  670}  a.  c  8  Law  J.  Hep.  (n.8.) 
Chanc.  235. 

(9)  1  Anstr.  96. 

(10)  12Ve8.  493. 

(11)  2Y0U.&  ail7;  S.C.  6  Law  J.  Rep. (n.8.) 
£x.  Eq.  38. 

(12)  6  Jurist,  903. 
MS)  3  Ru88.  24L 

(14)  2  Too.  &  C.  247  ;  b.  c.  6  Law  J.  Rep.  (h.b.) 
Ex.  £q.  49. 

(15)  2  Rose,  410 

(16)  3  P.  Wma.  (Cox'a  edit.)  251,  note  (A)  to 
Robinson  o.  Fett 

(17)  6  Espin.  11  (referred  to  by  Sir  E.  Sugden 
in  Phillips  v.  Eastwood,  Lloyd  &  Qoold,  289.) 
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debt,  and  charge  them  against  the  mort- 
gaged premises. 

In  the  case  before  me  the  mortgagees  are 
entitled  by  contract  in  certain  events  to 
charge  the  premises  with  premiums  of 
insurance  against  fire ;  but  as  the  policies 
have  not  been  produced,  I  am  not  at 
present  in  a  condition  to  determine  whether 
the  insurances  effected  are  within  the 
terms  of  that  contract,  and,  therefore,  I  am 
compelled  at  present  to  try  the  question 
in  the  abstract. 

Now,  in  the  absence  of  authority,  I 
certainly  think  the  rule  ought  to  be 
against  the  right  of  the  mortgagees  to  make 
such  a  charge.  It  was  admitted  in  argu- 
ment that  if  the  mortgagees  had  a  right 
to  make  this  charge,  the  mortgagor  must 
have  had  a  corresponding  right  to  require 
that  the  sums  payable  on  the  policies,  in 
case  the  property  hacL  been  destroyed  by 
fire,  should  be  laid  out  in  restoring  the 
jAremises ;  and  the  question  was  argued  in 
that  view  of  the  case.  The  argument  for 
the  mortgagees  was,  that  they  were  trus- 
tees for  the  mortgagor,  and  that  they  had 
no  insurable  interest  in  the  property,  ex- 
cept that  which  the  mortgage  gave  them ; 
and  on  these  premises  the  conclusion  was 
rested  that  whatever  they  did  as  mort- 
gagees must  enure  for  the  benefit  of  the 
mortgagor,  subject  to  the  payment  of 
the  mortgage  debt.  In  the  absence  of 
authority,  I  am  not  prepared  to  adopt 
that  conclusion.  I  must  observe  that  I 
do  not  see  how  the  question  could  be 
afiected  by  the  circumstance  that  the  mort- 
gagees were  in  possession. 

Now,  that  a  mortgagee  is,  in  some  sense, 
a  trustee  for  the  mortgagor,  may  be  admitted; 
for  the  person,  in  whom  the  legal  estate  is 
vested,  with  a  beneficial  interest  in  another 
person,  is,  in  a  sense,  a  trustee  for  that  person. 
In  some  sense  a  mortgagee  is  in  a  worse 
position  than  a  trustee :  for  a  trustee,  in 
an  ordinary  case,  is  not  liable  to  a  decree 
for  wilful  default,  unless  a  special  case  be 
proved  against  him ;  whereas,  such  a  de- 
cree is  always  as  of  course,  against  a  mort- 
gagee in  possession.  On  the  other  hand,  a 
trustee  can  never  take  a  benefit  to  himself 
by  any  dealing  with  the  trust  property.  But 
if  a  second  mortgagee  shoidd  buy  in  the 
first  mortgage  for  half  its  amount,  or  even 
obtain  an  assignment  of  it  without  consider- 


ation, I  can  have  no  doubt  he  would  be  en- 
titled to  charge  the  mortgagor  with  the  full 
amount  of  the  first  mortgage,  in  addition 
to  his  own.  Other  cases  of  a  like  kind 
might  be  put.  This  destroys  the  integrity 
of  the  proposition  contended  for  by  the 
mortgagees;  and  I  confess  I  have  great 
difficulty  in  seeing  why  a  mortgagee,  as 
between  himself  and  the  mortgagor  only, 
should  not  be  allowed  to  make  any  contract 
he  pleases,  collateral  with,  and  not  affect- 
ing the  mortgaged  premises,  just  as  a  lessor 
or  lessee  may  insure  the  leasehold  property 
as  against  the  other,  but  without  giving 
any  interest  in  the  policy.  Questions  may 
arise  with  the  insurance  offices,  but  that  is 
foreign  to  the  matter  in  hand. 

Two  cases,  however,  were  cited  which,  it 
was  said,  were  authorities  in  support  of  the 
claim  of  the  mortgagees.  Those  cases  were 
Ex  parte  Andrews  in  re  Emmett  and  Baldwin 
v.  Banister.  In  respect  of  the  former,  Sir 
Thomas  Plumer  certainly,  in  the  first  part 
of  his  judgment,  uses  expressions  favour- 
able to  the  claim  of  the  mortgagees,  but 
ultimately  he  declines  to  decide  the  case 
on  that  ground,  and  he  rests  his  judgment 
on  the  ground  of  trust.  Upon  looking 
at  the  case,  it  will  be  found  that  the  trans- 
action was  in  terms  a  trust,  and  not  a 
mortgage.  The  other  case  is,  I  admit, 
more  difficidt  to  be  got  over.  It  might  be 
distinguished  from  the  present  case  on  the 
ground  that  the  purchase  of  the  right  to 
dower  of  the  mortgagor's  widow  was  deal- 
ing with  the  mortgaged  property  itself; 
but  I  do  not  think  that  is  a  distinction  in 
principle.  The  case  is  very  shortly  stated, 
and  no  light  is  thrown  upon  it  by  the 
Registrar's  book.  Neither  the  argument  of 
counsel  nor  the  judgment  of  the  Court 
appears.  I  cannot  deny  that  I  consider 
the  case  an  authority  adverse  to  my  own 
view  ;  but  I  cannot  follow  it  without 
deciding  in  effect  that  a  mortgagee  is,  to 
all  intents  and  purposes,  a  trustee  for  the 
mortgagor,  and  subject  to  the  same  rules 
upon  which  the  Court  restrains  persons 
filling  a  fiduciary  character  from  having 
any  dealings  for  their  own  benefit.  The 
principle  upon  which  that  doctrine  is 
founded,  does  not  apply  to  the  case  of 
mortgagor  and  mortgagee ;  and  I  have 
already  shewn  that  it  is  not  so  applied  by 
the  Court. 
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The  decree  ordered  a  reference  back  to 
the  Master  to  inquire  into  and  state  the 
provisions  of  the  policies  of  insurance,  with 
liberty  to  receive  further  evidence  in  respect 
of  them,  and  to  state  special  circumstances. 
No  order  upon  the  exceptions  as  to  the 
premiums. 


WiGRAM 

Jan 


RAM,  V.C.") 

.  11,  12.  > 


ORD  V.  FAWCETT. 


Production  of  Documents, 

Where  the  entries  in  the  trade  books  of 
a  defendant  may  shew  the  infringement  by 
him  of  an  alleged  custom  for  the  benefit 
of  the  plaintiff,  the  Court  will  order  the 
production  of  the  trade  books  for  the  in- 
spection  of  the  plaintiff  before  the  hearing , 
and  before  the  existence  of  the  custom  has 
been  proved,  notwithstanding  the  existence  of 
such  custom  is  denied  by  the  answer  of  the 
defendant. 

This  was  a  motion  for  the  production  of 
documents  admitted  by  the  answer  of  the 
defendant  to  be  in  his  possession.  The 
plaintiiTs  by  their  bill  alleged  the  existence 
of  a  certain  custom,  whereby  all  com  grown 
within  the  soke  or  district  of  Wakefield 
was  bound  to  be  ground  at  their  ancient 
mill :  and  after  stating  that  the  defendant, 
a  corn-merchant  and  master  miller,  occu- 
pied a  farm  in  the  above  soke  or  district, 
and  had  caused  com  grown  there  to  be 
ground  at  a  mill  other  than  that  of  the 
plaintiffs,  prayed  for  an  account  of  all 
the  flour  sold  by  him  within  a  certain  time. 
The  books  required  to  be  produced  con- 
sisted of  two  bought  day  books,  containing 
entries  of  com,  &c.  bought  by  the  defen- 
dant in  his  business  of  corn-merchant  and 
master  miller,  with  the  prices  and  names 
of  the  sellers;  two  bought  ledgers,  con- 
taining entries  of  goods  posted  from  the 
bought  day  books  ;  three  mill-receiving 
books,  containing  entries  of  goods  received 
Into  the  defendant's  mill ;  four  sale  ledgers, 
containing  entries  of  goods  sold  by  the 
defendant,  posted  from  day-books  of  goods 
sold  by  him  ;  three  cash-books,  containing 
entries  of  monies  received  and  paid  by 
him ;  and  various  other  books,  &c.  used 
by  the  defendant  in  his  trade  or  business 
of  corn-merchant  and  master  miller. 


Mr,  E.  Rodwellf  for  the  motion,  cited 
Lancaster  v.  Evors{l). 

Mr,  Chapman  Barber ,  for  the  defendant, 
contended  that  the  plaintiffs  were  not  en- 
titled to  the  production  of  the  books,  &c., 
as  they  had  not  proved  the  existence  of 
the  alleged  custom.  The  defendant  in  his 
answer  denied  the  existence  of  the  custom, 
and  swore  that  the  value  of  the  com, 
fiour,  &c.  sold  by  him  to  residents  within 
the  district  claimed  to  be  subject  to  the 
alleged  custom,  did  not  amount  to  one 
eightieth  part  of  the  com,  flour.  Sec,  the 
particulars  of  which  were  entered  in  the 
books  required  to  be  produced.  Indepen- 
dently of  the  inconvenience  of  producing 
trade  books,  it  might  be  injurious  to 
him  in  his  business  to  disclose  the  names 
of  his  customers  to  rivals  in  business.  The 
defendant  had  offered  by  his  answer  to  pay 
to  the  plaintiffs  the  sum  of  2002.  when  the 
alleged  custom  should  be  proved,  and  he 
swore  that  such  sum  exceeded  what  they 
would  be  entitled  to  recover  from  him  if 
the  custom  should  be  proved. 
He  cited — 

Adams  v.  Fisher,  3  Myl.  &  Cr.  526 ; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  289. 

Combe  y,  the  Corporation  of  London,  15 
Law  J.  Rep.  (n.s.)  Chanc.  80. 

Airey  v.  Hall,  12  Jurist,  1043. 

Mr.  RodweU  replied. 

Jan.  12. — WiGRAM,  V.C. — I  am  of 
opinion  that  in  this  case  as  it  stands  before 
me  now,  the  order  must  be  made  for  pro- 
duction. In  making  this  order  I  am  not 
touching  the  case  oi Adams  v.  Fisher,  There 
the  plaintiff  contended  that  he  was  interested 
in  certain  accounts,  and  moved  for  the  pro- 
duction of  certain  papers ;  the  Lord  Chan- 
cellor (Cottenham)  said,  it  was  impossible 
that  any  of  those  papers  could  help  him  to 
prove  his  title  to  an  account  fVom  the 
defendant,  and  refused  to  order  production. 
But  here,  the  object  is  to  prove  two  things : 
first,  the  custom  ;  and  secondly,  that  it 
has  been  infringed  by  the  defendant.  The 
entries  in  the  trade  books  of  the  defendant 
may  shew  that  during  the  whole  time  to 
which  they  apply,  part  only  and  not  the 

(1)  1  Phil.  349 ;  8.  c.  16  Law  J.  Rep.  (n.8.)  Chftnv. 
308  ;  13  Ibid.  269. 


488 


COURTS  OF  CHANCERY  s 


[NxwSsBixir 


whole  of  the  com  grown  withm  the  district 
with  reference  to  which  the  plaintiffs' 
claim  is  made,  and  ground  for  the  defen- 
dant, was  ground  at  the  plaintiffs*  mill; 
and  may  shew  that  part  of  such  com  was 
ground  at  other  mills.  Without  saying 
anything  as  to  the  custom,  it  seems  to  me 
that  there  is  sufficient  to  entitle  the  plain- 
tiffs to  production  of  the  hooks  and  docu- 
ments asked  for.  I  shall,  therefore,  make 
the  usual  order  for  their  production.  The 
defendant  to  he  at  liberty  to  file  an  affi- 
dayit  to  enable  bim  to  seal  up  such  parts 
of  the  books  as  have  no  relation  to  the 
com  and  flour  in  question,  and  the  pro- 
duction of  them  to  be  at  the  office  of  the 
solicitor  in  the  country. 


April 
May 


E  KINO  OF  THE  TWO  SICILIES 
V,  THE  PENINSULAR  AND 
ORIENTAL  STEAM-PACKET 

COMPANY. 


Ship  and  Shipping — Fraud  under  Ship 
Registry  Act  and  Foreign  Enlistment  Act — 
Corporation — Indictment, 

During  the  rebellion  in  Sicily  two  foreigners 
were  sent  to  England  by  the  usurping  govern^ 
meni  to  purchase  a  vessel  from  the  defendants. 
2'he  vessel  was  registered  in  the  name  of  the 
company  f  and  a  bill  of  sale  was  then  exe- 
cuted  to  two  persons  alleged  to  be  trustees 
for  the  foreigners.  The  plaintiff,  upon  being 
restored  to  his  government,  filed  a  bill  to 
restrain  the  company  from  parting  with  the 
vessel  upon  the  ground  that  the  purchase^ 
money  was  taken  from  his  royal  treasury. 
The  bill  alleged  thai  the  company  had 
entered  into  a  scheme  with  the  two  foreigners 
for  the  purpose  of  evading  the  provisions  of 
the  Ship  Registry  Act,  The  company  de- 
murred, on  the  ground  that  by  answering 
the  bill  they  would  expose  themselves  to 
pains  and  penalties  under  the  Ship  Registry 
Act,  and  to  an  indictment  under  the  Foreign 
Enlistment  Act,     Demurrer  overruled. 

Held,  that  a  corporation  cannot  be  indicted 
under  the  Foreign  Enlistment  Act, 

The  bill  in  this  case  will  be  found  fully 
set  forth  {ante,  p.  202).  The  case  then 
came  before  the  Court  upon  motion  to 
dissolve  an  injunction  granted,  on  behalf 


of  his  Majesty  the  King  of  the  Two 
Sicilies,  to  restrain  the  defendants,  the  Pen- 
insular and  Oriental  Steam  Packet  Com- 
pany, from  delivering  up  a  vessel  called 
the  Bombay,  which  had  been  purchased  by 
two  persons  named  GranateUi  and  Scalia, 
who  had  been  sent  over  to  this  countzy  for 
that  express  purpose  at  the  time  of  the 
late  revolution  in  Sicily  by  the  usurping 
government.  The  case  also  came  on  to 
be  heard  upon  the  demurrer  of  two  persons 
named  Wilcox  and  Moody,  in  whose 
names  the  vessel  had  been  registered  under 
the  Ship  Registry  Act.  llie  injunction 
was  dissolved  and  the  demurrer  overruled. 
The  cause  now  came  on  upon  the  demurrer 
of  the  Peninsular  and  Oriental  Steam 
Packet  Company  by  their  chairman,  Bro- 
die  M'Ghee  Wilcox,  and  their  secretary, 
Charles  Wellington  Howell,  and  for  cause 
of  demurrer  shewed  that  it  appeared  from 
the  plaintiff's  own  shewing  in  his  bill,  that 
the  discovery  sought  from  these  defendants 
by  that  part  of  the  bill  to  which  they  de- 
murred might  subject  the  defendants  to 
pains  and  penalties  and  to  criminal  prose- 
cution^ in  respect  of  the  matters  in  that 
part  of  the  bill  mentioned.  To  the  residue 
of  the  bill,  which  was  not  demurred  to,  the 
defendants  had  put  in  their  answer. 

Mr,  Stuart,  Mr,  Chandless,  and  Mr. 
Willes  appeared  in  support  of  the  demur- 
rer.— The  bill  alleged  that  two  foreigners 
named  Oranatelli  and  Scalia,  had  pur- 
chased the  vessel  called  the  Bombay  from 
the  defendants,  the  Peninsular  and  Orien- 
tal Steam  Packet  Company  with  money 
taken  from  the  royal  treasury  at  Palermo, 
and  that  the  said  defendants,  knowing  by 
whom  and  with  what  money  the  vessel 
had  been  purchased,  had  entered  into  a 
scheme  at  the  request  of  such  foreigners 
for  the  purpose  of  assisting  them  to  obtain 
possession  of  the  vessel,  and  had  in  pur- 
suance of  such  scheme  caused  the  said 
vessel  to  be  registered  in  the  name  of  the 
company  as  the  owners  thereof,  and  that 
the  company  had  afterwards  caused  a  bill  of 
sale  to  be  executed  to  two  English  persons 
named  Wilcox  and  Moody,  who  were  well 
known  by  the  company  to  be  agents  for 
the  two  foreigners  who  had,  in  fact,  paid 
the  money  for  the  purchase  of  the  vessel 
out  of  monies  taken  from  the  plaintiff's 
royal  treasury.     The  bill  alleged  that  the 
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Bombay  before  the  same  was  so  far  com^ 
pleted  that  it  could  be  registered^  had 
ceased  to  belong  to  the  company,  and  had 
never,  since  a  time  anterior  to  the  registry 
thereof,  belonged  to  any  persons  being 
subjects  of  Great  Britain,  or  otherwise 
entitled  to  the  benefit  of  the  Act  for  the 
Registration  of  British  Vessels  ;  and  that 
^e  registering  the  said  ship  and  the  causing 
the  particulars  of  the  subsequent  bills  of 
sale  to  be  entered  were  acts  in  fraud  of  the 
provisions  of  such  act  of  parliament,  and 
in  violation  of  the  just  rights  of  the  plain- 
tiff, whose  monies  had,  without  his  consent, 
been  invested  in  the  said  ship.  It  was 
contended  that,  if  the  company  were  to 
answer  these  allegations,  they  would  expose 
themselves  to  pains  and  penalties  under 
the  Ship  Registry  Act,  8  &  9  Vict.  c.  89. 
ss.  5,  12,  13.  (1).  For,  although  there 
was  nothing  to  prevent  a  British  ship  being 
sold  to  a  foreigner,  still  the  bill  alleged 
that  the  ship  had  been  registered  in  the 
names  of  British  subjects  for  the  purpose 
of  defeating  the  rights  of  the  plaintiff,  and 


(1)  Sect.  5.  "That  no  ship  or  vessel  shall  be  re- 
gistered, or  having  been  registered  shall  be  deemed 
to  be  duly  registered  by  virtue  of  this  act,  except 
such  as  are  wholly  of  the  build  of  the  said  United 
Kingdom  or  of  the  Isle  of  Man,  or  of  the  Islands 
of  Guernsey  or  Jersey,  or  of  some  of  the  colonies, 
plantations,  islands,  or  territories  in  Asia,  Africa  or 
America,  or  of  Malta,  Gibraltar,  or  Heligoland, 
which  belonged  to  Her  Majesty,  her  heirs  or  succes- 
sors, at  the  time  of  the  building  of  such  ships  or 
vessels  or  such  ships  or  vessels  as  shall  have  been 
condemned  in  any  Court  of  Admiralty  as  prize 
of  war,  or  such  ships  or  vessels  as  shall  have 
been  condemned  in  any  competent  court,  as  for- 
feited for  the  breach  of  the  laws  made  for  the  pre- 
vention of  the  slave  trade,  and  which  shall  wholly 
belong  and  continue  whollv  to  belong  to  Her 
Majesty^s  subjects  duly  entitled  to  be  owners  of 
ships  or  vessels  registered  by  virtue  of  this  Act." 

Sect  12.  ''That  no  person  who  has  taken  the 
oath  of  allegiance  to  any  foreign  state,  except  under 
the  terms  of  some  capitulation,  unless  he  shall 
afterwards  become  a  denizen  or  naturalized  subject 
of  the  United  Kingdom  by  Her  Majesty's  letters 
patent,  or  by  act  of  parliament,  nor  any  person 
usually  residing  in  any  country  not  under  the  domi- 
nion of  Her  Majesty,  her  heirs  and  successors, 
unless  he  be  a  member  of  some  British  factory,  or 
agent  for  or  partner  in  any  house  or  copartnership 
actually  carrying  on  trade  in  Great  Britain  or 
Ireland,  shall  be  entitled  to  be  the  owner,  in  whole 
or  in  part,  directly  or  indirectly,  of  any  ship  or 
vessel  required  and  authorized  to  be  registered  by 
virtue  of  this  act" 

17kw  Sbrixs,  XIX.— Cuano. 


that  consequently  a  fraud  had  been  com- 
mitted against  the  act,  which  would  be  a 
crime  punishable  at  conmfion  law.  It  was 
also  contended,  that  the  company  by 
answering  the  allegations  in  the  bill  would 
render  themselves  liable  to  an  indictment 
under  the  Foreign  Enlistment  Act,  59 
Geo.  3.  c.  69.  s.  7.  (2)  ;    because,  if  the 


(2)  Sect?.  "And  be  it  further  enacted,  that  if  any 
person  within  any  part  of  the  United  Kingdom,  or  in 
any  part  of  his  Majesty's  dominions  beyond  the  seas, 
shall,  without  the  leave  and  licence  of  his  Majestv 
for  that  purpose  first  had  and  obtained,  as  aforesaid, 
equip,  furnish,  fit  out,  or  arm,  or  attempt  or  endeavour 
to  equip,  furnish,  fit  out,  or  arm,  or  procure  to  be 
equipped,  furnished,  fitted  out,  or  armed,  or  shall 
knowingly  aid,  assist,  or  be  concerned  in  the  equip- 
ping, furnishing,  fitting  out,  or  arming  of  any  ship 
or  veasel  with  intent  or  in  order  that  such  ship  or 
vessel  shall  be  employed  in  the  service  of  any  foreign 
prince,  state,  or  potentate,  or  of  any  foreign  colony, 
province,  or  part  of  any  province  or  people,  or 
of  any  person  or  persons  exercising  or  assuming 
to  exercise  any  powers  of  government  in  or  over 
any  foreign  state,  colony,  province,  or  part  of 
any  province  or  people,  as  a  transport  or  store-ship, 
or  with  intent  to  cruise  or  commit  hostilities  against 
any  prince,  state,  or  potentate,  or  against  the  sub- 
jects or  citizens  of  any  prince,  state,  or  potentate, 
or  against  the  persons  exercising  or  assuming 
to  exercise  the  powers  of  government  in  any 
colony,  province  or  part  of  any  province  or 
country,  or  against  the  inhabitants  of  any  foreign 
colony,  province,  or  part  of  any  province  or  coun- 
try, with  whom  his  Majesty  shall  not  then  be 
at  war,  or  shall  within  the  United  Kingdom,  or 
any  of  his  Majesty  *s  dominions,  or  in  any  set  de- 
ment, colony,  territory,  island,  or  place  belonging 
or  subject  to  his  Majesty,  issue,  or  deliver  any 
commission  for  any  ship  or  vessel,  to  the  intent  that 
such  ship  or  vessel  shall  be  employed  as  aforesaid, 
every  such  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanour,  and  shall,  upon  convic- 
tion thereof,  upon  any  information  or  indictment  be 
punished  by  fine  and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the  Court  in  which  such 
offender  shall  be  convicted,  and  every  such  ship  or 
vessel,  with  the  tackle,  apparel,  and  furniture,  toge- 
ther with  all  the  materials,  arms,  ammunition,  and 
stores  which  may  belong  to  or  be  on  board  of  any 
such  ship  or  vessel,  shidl  be  forfeited ;  and  it  shall 
be  lawful  for  any  ofl^cer  of  bis  Migesty's  Customs 
or  Excise,  or  any  officer  of  his  Majesty's  navy, 
who  is  bv  law  empowered  to  make  seizures  for 
any  forfeiture  incurred  under  any  of  the  laws  of 
Customs  or  Excise,  or  the  laws  of  trade  and 
navigation,  to  seize  such  ships  and  vessels  afore- 
said, and  in  such  places  and  in  such  manner  in 
which  the  officers  of  bis  Majesty^s  Customs  or 
Excise  and  the  officers  of  his  Migesty's  navy  are 
empowered  respectively  to  make  seizures  under 
the  laws  of  Customs  and  Excise,  or  under  the 
laws  of  trade  and  navigation,  and  that  every  such 
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allegations  in  the  bill  were  true,  tKe  com- 
pany would  have  been  concerned  in  fur- 
nishing and  fitting  out  a  ship  which  was 
to  be  employed  in  the  service  of  persons 
who  intended  to  commit  hostilities  against 
a  power  with  whom  Her  Majesty  was  not 
at  war,  and  a  defendant  could  not  be  com- 
pelled to  answer,  when  by  answering  he 
would  subject  himself  to  punishment. — 

Thorpe  v.  Macauleyy  5  Madd.  218. 

Lee  V.  Readf  5  Beav.  381 ;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  26. 

Earl  of  Lichfield  v.  Bond^  6  Beav.  88  ; 
8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc. 
329. 

Mitchell  V.  Koecker,  1 1  Beav.  380. 

Paxton  V.  Douglas,  19  Ves.  225. 

Mr.  BetheU  and  Mr,  Goldsmid,  in  sup- 
port of  the  bill,  contended  that  the  company 
could  not  incur  any  punishment  under 
either  of  the  acts  cited  by  answering  the 
allegations  in  the  bill.  The  48th  section 
(3)  of  the  Ship  Registry  Act  provided  a 
penalty  of  500Z.  for  making  any  false 
declaration  under  the  act,  and  no  further 
punishment  could  be  inflicted  by  any  pro- 
ceedings at  common  law  against  the  com- 
pany. It  was  expressly  provided  by  the 
same  section  that  the  person  or  persons 
making  the  false  declaration  should  be  the 
person  or  persons  to  sufier  the  penalty. 
Now,  there  was  nothing  in  the  allegations 
of  this  bill  to  shew  that  any  officer  of  the 
company  made  the  declaration  alleged  to 


■hip  and  vessel,  with  the  tackle,  apparel,  and  furni- 
ture, together  with  all  the  materials,  arms,  ammu- 
nition, and  stores  which  may  belong  to  or  be  on 
board  of  such  ship  or  vessel,  may  be  prosecuted 
and  condemned  in  the  like  manner  and  in  such 
courts  as  ships  or  vessels  may  be  prosecuted  and 
condemned  for  any  breach  of  the  laws  made  for 
the  protection  of  the  revenues  of  Customs  and  Ex- 
cise or  of  the  laws  of  trade  and  navigation.^ 

(3)  Sect  48.  '*That  if  any  person  or  persons  shall 
falsely  make  declaration  to  any  of  the  matters 
hereinbefore  required  to  be  verified  by  declaration, 
or  if  any  person  or  persons  shall  counterfeit,  erase, 
alter,  or  falsify  any  certificate  or  other  instrument 
in  writing  required  or  directed  to  be  obtained, 
granted  or  produced  by  this  act,  or  shall  knowingly 
or  wilfully  make  use  of  any  certificate  or  other 
instrument  so  counterfeited,  erased,  altered,  or 
falsified,  or  shall  wilfully  gprant  such  certificate  or 
other  instrument  in  writing,  knowing  it  to  be  false, 
such  person  or  persons  shall  for  every  such  offence 
forfeit  the  sum  of  500/.'* 


be  false,  and  therefore  there  was  nothing 
to  shew  that  any  of  the  defendants  were 
liable  under  the  act ;  but  as  regarded  these 
defendants  being  a  corporation  they  could 
not  be  indicted  on  the  grounds  alleged. 
There  was  no  instance  of  a  corporation  ever 
having  been  indicted,  except  in  a  case  of 
misfeasance  for  the  non-repair  of  a  road — 
The  Queen  v.  the  Inhabitants  of  Heage  (4). 
The  only  method  of  punishing  a  corpora- 
tion was  by  fine,  for  the  purpose  of  com- 
pelling them  to  do  an  act;  but  you  could 
not  imprison  a  corporation,  and  there  was 
no  other  punishment  that  could  be  in- 
flicted. As  to  the  act  of  the  company 
being  in  contravention  of  the  Foreign 
Enlistment  Act,  it  was  contended  that 
there  was  no  allegation  that  the  vessel  was 
to  be  used  for  war  purposes  ;  but,  on  the 
contrary,  it  was  expressly  stated  in  the 
agreement  set  forth  in  the  bill,  "  that  if 
any  alteration  should  be  required  for  war 
purposes  the  alteration  was  to  be  made  at 
the  expense  of  the  purchasers.*' 

Mr*  Stuart,  in  reply,  submitted  that  the 
company  could  not  be  compelled  to  answer 
if  by  their  answer  they  should  subject 
themselves  even  to  the  penalty  of  a  fine 
under  the  act.  There  was  a  distinct  alle- 
gation that  a  false  certificate  had  been 
made  by  the  company,  and  there  was  a 
distinct  punishment  provided  by  the  act 
for  a  crime  of  that  nature. 

May  22. — The  Vice  Chancellor. — I 
thought  it  necessary,  owing  to  the  length 
of  the  demurrer,  to  read  through  the  whole 
of  the  bill.  There  are  a  number  of  small 
points  adverse  to  the  demurrer.  For  in- 
stance, one  of  the  interrogatories  in  the 
bill  to  which  the  defendants  have  demurred 
is,  whether  the  city  of  Palermo  is  not  in 
the  island  of  Sicily.  I  cannot  conceive 
how  the  answer  to  this  can  subject  the 
defendants  to  pains  and  penalties ;  but 
the  case  must,  in  fact,  be  considered  upon 
the  principal  points  raised,  which  are  these : 
first,  whether  the  defendants,  the  Steam 
Packet  Company,  would,  by  answering, 
expose  themselves  to  pains  and  penalties 


(4)  2  aB.  Rep.  128;  s.  c  10  Lsw  J.  Rep.  (n.s.) 
M.C.  145. 
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under  the  Ship  Registration  Act;  and 
secondly,  whether  they  would  also  render 
themselves  liable  to  such  penalties  under 
the  Foreign  Enlistment  Act.  Upon  the 
first  question  I  certainly  do  not  see  any 
ground  for  the  demurrer.  I  am  not  prepared 
to  say  no  fraud  has  been  committed  upon 
the  act ;  but  my  opinion  is  that  there  is  no 
such  fraud  charged  upon  the  bill :  conse- 
quently, upon  the  first  point  the  demurrer 
must  be  overruled.  Then,  as  to  the  other 
question,  whether  the  defendants  would 
expose  themselves  to  penalties  under  the 
Foreign  Enlistment  Act  in  having  supplied 
foreigners  with  ships  of  war,  and  whether 
there  is  anything  upon  this  subject  in  the 
bill  which  renders  it  necessary  for  the 
defendants  to  protect  themselves  by  de- 
murring  from  answering.  The  principal 
argument  pressed  upon  me  was,  that  the 
company  would,  if  they  answered  the  bill, 
be  liable  to  an  indictment.  It  is  true  that 
in  some  cases  a  corporation  is  liable  to 
be  indicted,  as,  for  instance,  in  the  case 
which  has  been  cited,  where  there  had  been 
non-compliance  with  an  order  of  the  Jus- 
tices, requiring  that  a  certain  bridge  should 
be  repaired ;  but  such  cases  are  of  a  limited 
description,  and  not  inconsistent  with  the 
general  principle,  that  by  the  law  of  England 
corporations  are  not  liable  to  indictments. 
Since  the  case  was  argued,  I  have  had  the 
opportunity  of  consulting  one  of  the  Judges 
upon  this  point,  who  has  coincided  with  my 
own  view  of  the  law.  I  do  not,  therefore, 
think  it  can  be  made  out  that  the  company 
could  be  indicted  under  the  Foreign  Enlist- 
ment Act.  My  opinion  is  also  confirmed 
by  the  language  of  the  act  itself,  which 
clearly  refers  to  individuals;  the  word  "he" 
is  used  repeatedly  in  several  sections,  and 
it  is  evident  that  the  intention  of  the  act 
was  to  prevent  private  individuals  from 
giving  aid  to  foreigners  at  the  hazard  of 
involving  this  country  in  a  war  with  other 
nations ;  and  I  do  not  see  any  expressions 
which  can  lead  to  the  supposition  that  the 
act  was  intended  to  apply  to  persons  sus- 
taining a  corporate  capacity.  Under  these 
circumstances,  the  demurrer  must  be  over- 
ruled. 


WiGRAM 

April 
May 


LM,  V.C) 
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DAVEY  V.  PLESTOW. 


Administration  of  Estate — Creditors^  Suit 
"^Staying  Proceedings — Costs. 

Where  a  decree  for  the  general  adminis- 
tration of  an  estate  has  been  made,  and  the 
Court  upon  that  ground  restrains  the  proceed- 
ings in  another  (a  creditors*  J  suit,  the  question 
of  payment  of  the  costs  of  the  plaintiff  in 
such  creditors*  suit  wiU  he  reserved,  if  the 
debt  he  disputed  hy  the  executors. 

The  case  of  West  v.  Swinburne  (1)  e«- 
plained. 

This  was  a  motion,  on  behalf  of  the 
defendants,  the  executors  of  a  deceased 
testator,  to  stay  the  proceedings  in  the 
plaintiff's  suit,  a  creditors'  suit.  A  decree 
for  administration  of  the  testator's  estate 
had  been  obtained  in  a  previous  suit.  The 
executors  admitted  assets,  but  denied  that 
the  plaintiff's  claim  was  a  debt  due  from 
the  testator.  The  plaintiff  asked  for  the 
costs  of  her  suit. 

Mr.  Twells,  for  the  motion,  submitted 
that  as  the  debt  was  disputed,  the  plaintiff 
was  not  entitled  to  an  order  for  immediate 
payment  of  her  costs.  It  might  turn  out 
that  the  plaintiff  had  not  any  foundation 
for  commencing  her  suit.  At  all  events, 
there  was  an  opportunity  of  proving  the 
alleged  debt  under  the  decree  in  the  former 
suit. 

Mr.  W.  Morris,  for  the  plaintiff,  cited 
West  V.  Swinburne  iX). 

Mr.  TweUs  replied. 

May  2. — ^Wigram,  V.C. — I  should  not 
have  had  any  doubt  in  this  case  if  it  had 
not  been  for  the  case  of  West  v.  Swinburne^ 
before  the  Vice  Chancellor  Knight  Bruce, 
in  which  he  thought  it  necessary  to  ask 
for  the  certificate  of  the  Registrars  as  to  the 
costs.  The  certificate  upon  the  first  im- 
pression is  as  to  what  costs  should  be  paid ; 
but  on  looking  into  the  case,  it  appears 
that  the  party  applying  did  not  admit  that 

(1)  AnU,^,  81. 
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any  debt  was  due.  I  confess  I  do  not 
see  any  difference  between  not  admitting 
a  debt  and  disputing  a  debt ;  because,  if  it 
is  not  admitted,  the  same  proof  of  it  is  re- 
quired as  if  it  was  denied.  Upon  applying 
to  the  Vice  Chancellor  Knight  Bruce,  it 
appears  that  he  had  not  this  point  in  his 
mind.  I  therefore  mentioned  the  case  to 
the  Registrars,  and  inquired  whether  they 
meant  to  certify  that  the  payment  of  costs 
was  the  price  for  the  injunction,  if  the 
debt  should  or  not  be  due ;  or,  whether 
their  certificate  only  applied  to  those  costs 
which  the  plaintiff  might  be  entitled  to 
receive  independently  of  that  question. 
They  have  informed  me  that  they  only 
meant  to  state  what  costs  he  was  entitled 
to  receive,  if  he  was  entitled  to  receive  any ; 
but  that  when  the  debt  was  disputed  they 
thought  the  costs  ought  to  be  reserved, 
because,  if  there  was  no  debt,  the  suit 
would  fail ;  and  that  the  only  ground  upon 
which  the  Court  interfered  was,  that  the 
executor  ought  not  to  be  vexed  by  two 
suits  for  the  same  object.  In  the  present 
case,  therefore,  I  shall  make  the  usual 
order  for  staying  the  proceedings  in  the 
plaintiff's  suit,  and  reserve  the  question  of 
tests. 


WiGRAM 

May  7 
June 


.  V.C.^ 
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MARKER  V,  KEKEWICK. 


Settlement — Canstruction — Charge  when 
raiseahle — Tenant  for  Life  and  Remainder^ 
man —  Trustees^  Discretion. 

Estates  were  limited  by  settlement  to  the 
use  of  trustees  for  a  term^  upon  trusty  in  the 
first  place  by  cutting,  ^*c,  and  converting 
into  money  certain  timber,  or  by  demising, 
mortgaging,  or  selling  the  settled  estates,  or 
by  any  other  reasonable  means  to  raise  cer- 
tain charges;  and  subject  to  the  term,  the 
estates  were  limited  to  the  use  of  several 
successive  tenants  for  life,  without  impeach- 
ment of  waste,  with  divers  remainders  over 
in  tail.  The  trustees  proposed  to  raise  the 
charges  by  mortgage  of  the  estates,  without 
resorting  to  the  timber  : — Held,  on  demurrer 
to  bill  Jiled  by  I'emuindrr-nian  to  restrain  the 
trustees  from  so  doivg^  that  the  course  about 


io  be  adopted  by  them  wag  fight ;  that,  ai 
between  the  tenant  for  life  and  the  remainder* 
men,  the  former  wtu  to  keep  down  the  interest 
and  the  corpus  of  the  estate  to  bear  the 
charges ;  and  that  the  tenant  for  Ufe,  being 
Unimpeachable  for  waste,  was  entitled^  as 
part  of  the  profits  of  the  estate,  to  the  Hmbef 
which  he  had  a  right  to  cut. 

The  bill  was  filed  by  the  tenant  in  tail 
in  remainder,  under  a  settlement  of  the 
11th  of  October  1844,  against  the  sturvir-* 
ing  tenant  for  life  of  the  premises  com-' 
|>rised  in  the  settlement,  the  personi 
interested  in  certain  charges  thereon  created 
by  the  settlement,  and  the  trustees  of  a 
term  for  raising  such  charges.  By  the 
indenture  of  setdement,  certain  real  estates 
consisting,  amongst  other  hereditarnentSi 
of  a  mansion-house  and  pleasure  grounds, 
near  Combe,  in  the  county  of  Devon,  were 
limited  to  the  use  of  the  defendants,  the 
trustees,  for  a  term  of  1,000  years,  without 
impeachment  of  waste,  except  fot  cutting 
ornamental  timber,  and  subject  thereto  to 
the  use  of  several  successive  tenants  for 
life,  with  divers  remainders  over  in  tail* 
The  trusts  of  the  term  were  declared  to  be, 
in  the  first  place,  by  cutting,  felling  and 
selling,  and  converting  into  money  all  or 
any  part  of  the  timber  then  standing  on 
the  settled  lands,  which  was  of  f^l  and 
ripe  growth,  and  not  ornamental  to  the 
mansion  at  Combe,  or  the  pleasure  grounds 
attached  to  it,  or  any  of  the  views  or  pro- 
spects of  it,  (of  which  timber  it  was  de- 
clared, that  enough  of  the  most  ornamental 
should  always  remain  to  preserve  the 
beauty  of  the  place  unimpaired,)  or  by 
demising,  mortgaging,  or  selling  the  pre-* 
mises,  or  any  part  or  parts  thereof  com- 
prised in  the  term,  (except  the  mansion- 
house  at  Combe,)  for  all  or  any  part  of  the 
term,  or  by  all  or  any  of  the  said,  or  any 
other  reasonable  ways  or  means,  forthwith 
to  raise  three  several  sums  of  10,000/* 
each.  The  settlement  contained  the  usual 
proviso  for  cesser  of  the  term,  and  decla- 
ration that  it  should  attend  the  inheritance 
in  respect  of  such  of  the  premises,  if  any, 
as  should  be  mortgaged  under  the  above 
powers. 

The  bill  stated  that  there  was  then  stand- 
ing and  growing  on  the  premises  a  large 
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quantity  of  timber  of  ripe  and  full  growth^ 
not  being  ornamental  timber,  of  the  value 
of  7)0002.  and  upwards  to  sell ;  and  charged 
that  the  trustees  were  about  to  raise  the 
three  several  charges  by  sale  or  mortgage 
of  a  sufficient  part  of  the  premises  without 
resorting  to  cutting  or  felling  any  of  the 
timber,  unless  in  case  of  deficiency  of  the 
proceeds  of  such  sale  or  mortgage  for  the 
above  purposes,  and  that  if  they  were  per- 
mitted so  to  do,  the  inheritance  would  be 
thereby  unnecessarily  burdened,  and  the 
tenant  for  life  would  be  benefited  at  the 
expense  of  the  inheritance  to  the  amount 
of  7,000/.  and  up'wards.    It  then  prayed  a 
declaration  that  the  remainder-men  were 
entitled  to  have  all  the  said  timber,  not 
being  ornamental,  cut  and  sold,  and  the 
proceeds  applied  towards  payment  of  the 
said  charges,  in  exoneration  so  far  as  they 
would  extend  of  the  corpus  of  the  settled 
estates  from  those  charges ;  and  that  the 
trustees  were  not  entitled  to  raise  the  whole 
of  the  charges  by  way  of  mortgage,  without 
resorting  to  the  timber ;  and  for  an  injunc- 
tion to  restrain  them  from  raising  the  whole 
or  any  part  of  the  charges  until  they  had 
cut  and  sold  the  timber  and  applied  the 
proceeds  towards  payment  thereof;  or  at 
all  events,  to  restrain  them  from  raising  by 
way  of  mortgage  any  greater  sum  than  the 
difference  between  the  then  value  of  the 
timber  and  the  amount  of  the  charges. 

The  tenant  for  life  and  the  trustees 
severally  demurred  to  the  bill. 

The  Solicitor  General^  Mr,  Lloyd  and 
Mr,  Giffard  appeared  for  the  tenant  for 
life ;  and — 

Mr.  Roundell  Palmer  and  Mr,  Amphlett, 
for  the  trustees,  in  support  of  the  respec- 
tive demurrers. 

Air.  Wood  and  Afr.  Sandys^  for  the 
plaintiff,  opposed  the  demurrers. 

The  following  were  the  principal  cases 
cited : — 

Maddison  v.  Andrew,  1  Ves.  sen.  57. 
Gower  v.  Mainwaring,  2  Ibid.  87. 
Brown  v.  Higgs,  8  Ves.  561. 
Burges  v.  Lamb,  16  Ibid.  174. 
Cowley  V.  Hartstonge,  1  Dow,  378. 
Davies  v.  fVescomb,  2  Sim.  425. 


Tooker  v.  Annesley,  5  Sim.  235. 
Piper  r.  Piper,  3  Myl.  &  K.  159. 
Ferrand  v.  Wilson,  4  Hare,  844  ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  41. 
Fordyce  v.  Bridges,  2  Ph.  497  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  81 ; 

17  Ibid.  185. 

June  10. — ^WtGRAM,  V.C.  delivered  out 
the  following  judgment  to  the  parties.^— My 
opinion  as  to  the  proper  conclusion  to  be 
come  to  on  these  demurrers  has  undergone 
no  change  from  the  moment  I  felt  that 
I  was  in  possession  of  the  real  question 
raised  by  the  pleadings.  In  order  to  ex* 
plain  my  views,  the  case  must  be  noticed 
under  two  different  aspects :  first,  as  be* 
tween  the  parties  entitled  to  the  charged 
created  by  the  settlement  of  the  11th  of 
October  1844  on  the  one  side,  and  the 
persons  entitled  to  the  estates  subject  to 
the  charges  on  the  other ;  and  secondly, 
as  between  the  tenant  for  life  of  the  estates 
subject  to  the  charges  on  the  one  side,  and 
the  parties  entitled  in  remainder  on  the 
other.  The  former  of  these  questions 
may  be  dismissed  with  a  passing  observa- 
tion. It  is  only  for  the  sake  of  giving 
distinctness  to  the  latter  question,  that  it 
requires  even  such  an  observation.  It  is 
admitted  on  all  hands,  that  the  parties 
entitled  to  the  charges  have  primd  facie 
a  right  to  have  those  charges  raised  in  the 
manner  most  beneficial  to  themselves. 
The  limits,  if  any,  of  this  right  must  be 
found  in  the  obligation  which  this  Court 
in  some  cases  imposes,  in  compelling  par- 
ties to  exercise  their  paramount  rights  in 
the  manner  least  injurious  to  others:  as, 
for  example,  in  the  case  of  marshalling 
assets  and  some  cases  of  contribution.  The 
argument,  therefore,  in  this  case  was  pro- 
perly confined  to  the  latter  question.  It 
was  said  for  some  of  the  demurring  par« 
ties,  that  the  trustees  had  an  unlimited 
discretion  to  raise  the  charges  in  such  way 
as  they  thought  fit,  and  that,  if  their  dis* 
cretion  were  but  honestly  executed,  the 
Court  would  leave  the  charges  to  be  finally 
borne  by  those  parties  upon  whom  the 
mere  act  of  the  trustees  might  chance  to 
throw  it ;  and  the  case  of  Brawn  v.  Higgs 
and  other  cases  of  that  class  were  cited  in 
support   of  the  argument.     It  was  this 
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argument  which  for  the  moment  embar- 
rassed me.  I  felt  satisfied  that  it  could 
not  be  sound  ;  and  assuming  that  the  case 
of  the  defendants  might  require  my  adop- 
tion of  the  argument,  I  did  not  at  once  see 
my  way  to  the  conclusion  which  I  am 
about  to  state.  If  the  argument  were 
right,  the  trustees,  by  postponing  the  raising 
of  the  charges  until  after  the  death  of  the 
tenant  for  life,  might  throw  the  whole  bur- 
then of  principal  and  interest  upon  the 
inheritance ;  or,  by  entering  into  posses- 
sion of  the  estates  in  the  first  instance  and 
collecting  the  rents  and  profits,  including 
the  timber  which  the  tenant  for  life  sans 
waste  might  cut,  they  might  deprive  the 
tenant  for  life  of  all  benefit  under  the 
settlement;  or,  by  pursuing  the  course 
which  it  is  the  object  of  this  bill  to  restrain, 
namely,  by  raising  the  charges  immediately 
by  sale  or  mortgage,  they  might  apportion 
the  charges  between  the  tenant  for  life  and 
remainder-man  in  proportion  to  their  re- 
spective interests  in  the  estates.  It  is 
impossible  that  I  can  ascribe  so  capricious 
an  intention  to  the  settlor,  unless  the  words 
of  the  settlement  imperatively  require  it. 
Now,  nothing  can  in  my  opinion  be  more 
clear  than  the  intention  of  the  settlor  in 
this  case  as  expressed  in  the  settlement. 
She  intended  that  her  estates,  in  the  first 
instance,  should  be  subject  to  certain 
charges  in  favour  of  the  persons  to  whom 
those  charges  are  given  ;  and  subject  to 
those  charges,  she  has  given  her  estates 
to  a  tenant  for  life  unimpeachable  for 
waste,  with  remainders  over.  All  else  in 
the  settlement  relating  to  the  manner  of 
raising  the  charges  is  mere  machinery  for 
carrying  out  the  intentions  I  have  described. 
It  follows,  that  as  between  the  tenant  for 
life  and  the  remainder-man,  the  tenant 
for  life  must  pay  the  interest  of  the  charges, 
and  the  corpus  of  the  estate  must  bear  the 
charges  upon  it.  The  tenant  for  life  in 
the  mean  time  is  entitled,  as  part  of  the 
profits  of  the  estate,  to  the  timber  which 
the  tenant  for  life,  not  impeachable  for 
waste,  has  a  right  to  cut  as  between  him- 
self and  the  remainder-man.  As  the  course 
about  to  be  pursued  by  the  trustees  will 
do  that  which,  as  between  the  tenant  for 
life  and  the  remainder-man,  I  think  is 
right,   I   need    not   say   what  course   the 


Court  would  take  at  the  hearing  of  the 
cause  if  a  different  course  had  been  pur- 
sued by  the  trustees.  The  cases  dted 
from  Simons  are,  I  think,  authorities  in 
favour  of  this  view  of  Uie  case.  The 
demurrers,  therefore,  must  be  allowed,  in 
the  usual  way,  unless  the  costs  have  been 
made  matter  of  arrangement  between  the 
parties. 

Demurrers  allowed. 


M 
Jan 
July 


.R.     ^ 

.12;    V 
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GREEDY  V.  LAVENDER. 


Settlement —  Wife^s  Equity — Reversionary 
Interest. 

A  htisband  and  wife  assigned  a  reversion^ 
ary  interest  in  trust  funds  belonging  to  the 
wife,  as  a  security  for  money.  The  husband 
stifsequently  deserted  his  wife,  and  they  both 
survived  the  tenant  for  life.  Upon  a  peti" 
tion  by  the  wife, — Held,  that  she  was  entitled 
to  a  settlement,  and  that  as  between  herself 
and  her  husband* s  assignee,  her  having  com^ 
mitted  adultery  was  immaterial,  and  did  not 
deprive  her  of  that  right. 

This  was  the  petition  of  Martha  Tratt,  a 
married  woman,  by  her  next  friend,  pray- 
ing that  various  sums  of  money  to  which 
she  was  entitled  in  reversion  expectant  upon 
the  decease  of  Mary  Adams,  and  which  bad 
fallen  into  possession  during  the  life  of 
herself  and  her  husband,  might  be  abso- 
lutely settled  for  her  benefit. 

Richard  Adams,  by  his  will,  dated  the 
21st  of  May  1821,  bequeathed  unto  John 
Lavender  and  James  Churchill  all  his  house- 
hold goods,  &c.  for  the  benefit  of  bis  wife 
Mary  Adams  for  life,  and  after  her  death 
upon  the  trusts  thereinafter  mentioned. 
He  also  bequeathed  unto  John  Lavender 
and  James  Churchill  all  his  monies  in  the 
public  stocks  or  funds,  upon  trust  to  raise 
and  pay  the  sum  of  1,000/.  to  his  wife,  and 
to  pay  the  dividends  of  the  residue  to  her 
for  life,  and  after  her  decease  upon  the 
trusts  thereinafter  mentioned.  He  also 
bequeathed  to  John  Lavender  and  James 
Ciiurchill  a  leasehold  messuage  and  pre- 
mises, upon   trust  for  the  benefit  of  his 
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wife  for  life,  and  after  her  decease  upon 
trust  to  sell  the  same,  and  his  household 
goods,  &c.,  and  to  stand  possessed  of  the 
money  to  arise  therefrom,  and  also  the 
residue  of  his  stocks  or  funds,  upon  trust 
for  his  second  cousins,  the  sons  and  daugh- 
ters of  his  first  cousins  John  Beck,  William 
Beck,  George  Beck,  Mary,  the  widow  of 
Thomas  Antiss,  and  Elizabeth,  the  wife  of 
Mark  Bullock,  Hannah,  the  widow  of  James 
Antiss,  and  Elizabeth,  late  the  wife  of  Wil- 
liam Parrott,  equally  to  be  divided  among 
them,  share  and  share  alike  as  tenants  in 
common,  to  be  an  interest  vested  in  them 
at  their  respective  ages  of  twenty-one 
years. 

The  testator  appointed  Messrs.  Lavender 
and  Churchill  his  executors.  He  died 
on  the  30th  of  August  1822,  leaving 
Mary  Adams  his  widow  surviving,  and  his 
executors  proved  his  will  on  the  18th  of 
March  1823. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  testator's  estate,  by  parties 
who  claimed  to  be  interested  under  the 
bequest  made  to  his  second  cousins,  and  a 
decree  was  made  referring  it  to  the  Master 
to  take  the  usual  accounts  and  make  the 
common  inquiries  as  to  the  parties  entitled, 
and  by  his  report  he  found  that  John  Beck, 
one  of  the  first  cousins,  had  the  following 
children  living  at  the  death  of  the  testator : 
William  Beck,  Thomas  Beck,  John  Beck, 
and  Martha  the  wife  of  Samuel  Tratt,  and 
Elizabeth  Beck,  who  attained  the  age  of 
twenty-one,  and  had  since  died  intestate, 
in  consequence  of  which  her  share  became 
divisible  among  her  brothers  and  sisters. 

The  persons  found  to  be  entitled  as 
children  of  the  testator's  first  cousins  named 
in  the  will  amounted  to  fifteen. 

By  two  several  indentures  of  assignment, 
dated  the  20th  of  March  1827  and  the  16th 
of  April  1827,  each  made  between  Samuel 
Tratt  and  Martha  his  wife  of  the  one  part, 
and  William  King  of  the  other  part,  in 
consideration  of  various  sums  of  money 
paid  to  them,  Samuel  Tratt  and  Martha 
his  wife  assigned  all  that  fifteenth  share 
of  the  money  to  which  Martha  Tratt  was 
entitled  under  the  will  of  the  testator,  and 
also  the  one-fourth  of  the  share  to  which 
she  was  entitled  as  one  of  the  next-of-kin 
of  her  sister  Elizabeth  Beck  deceased,  to 


William  King  absolutely,  subject  to  the 
life  interest  of  Mary  Adams,  and  also  sub- 
ject to  the  payment  of  176Z.  to  Joseph 
Tratt. 

By  an  agreement,  dated  the  18th  of  Sep- 
tember 1824,  and  made  between  Samuel 
Tratt  and  Martha  his  wife  of  the  one  part, 
and  Joseph  Tratt  of  the  other  part,  Samuel 
Tratt  and  his  wife  agreed  to  mortgage  her 
share  of  the  monies  under  the  testator's 
will  to  Joseph  Tratt,  to  secure  the  repay- 
ment of  the  sum  of  176Z. ;  and  by  another 
agreement,  dated  the  17th  of  September 
1827,  and  made  between  the  same  parties, 
Samuel  Tratt  and  his  wife,  in  consideration 
of  a  further  sum  of  8/.  13*.,  agreed  to  pay 
all  monies  advanced  to  them  by  Joseph 
IVatt ;  and  they  directed  the  trustees  of  the 
testator's  will  to  pay  the  same  to  Joseph 
Tratt. 

By  an  indenture,  dated  the  10th  of  March 
1832,  after  reciting  that  Samuel  Tratt  was 
indebted  to  Joseph  Tratt  in  the  sum  of  300/., 
Samuel  Tratt  and  Martha  his  wife  assigned 
all  her  interest  in  the  said  testator's  estate 
unto  Joseph  Tratt,  subject  to  the  life  estate 
of  Mary  Adams,  to  secure  the  repayment 
of  the  sum  of  300/.  with  interest,  which 
was  composed  of  the  sums  secured  by  the 
agreement  made  on  the  1 8th  of  September 
1824,  and  the  17th  of  September  1827,  and 
the  interest  due  thereon,  and  also  of  monies 
subsequently  advanced. 

In  1834  Joseph  Tratt  deposited  these 
several  securities  with  Richard  Kirkman 
Lane,  who  was  a  defendant  to  this  suit,  to 
secure  304/.  15*.  which  he  claimed  to  be 
due  to  him  from  Joseph  Tratt. 

On  the  22nd  of  December  1 848  a  decree 
was  made  under  which  the  costs  of  the  suit 
were  paid,  and  a  sum  of  money  representing 
the  share  of  Martha  Tratt  in  the  estate  of 
the  testator  was  carried  to  an  account 
entitled  "The  account  of  Samuel  Tratt 
and  Martha  his  wife,  Richard  Kirkman 
Lane,  and  William  King.''  And  another 
sum  representing  the  share  of  Elizabeth 
Beck,  deceased,  was  carried  to  an  account 
entitled  "  The  account  of  John  Beck,  Sa- 
muel Tratt  and  Martha  his  wife,  William 
King  (who  was  also  the  assignee  of  William 
Beck's    share),   and   Thomas  Beck"  (1). 

(1)  Greedy  p.  Lavender,  II  Beav.  417;  s.c.  18 
Law  J.  Rep.  (n.s.)  Chanc  62. 
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Martha Tratt  also  stated  in  this  petition  that 
DO  settlement  or  agreement  for  a  settlement 
had  heen  made  previously  or  subsequent 
to  her  marriage ;  that  her  husband  Samuel 
Tratt  had  deserted  her  for  near  twenty 
years ;  that  she  had  ever  since  been,  and 
was  then  living  separate,  and  was  not  and 
had  not  been  in  any  manner  maintained  by 
him :  and  she  asked  that  the  whole  or  a 
competent  part  of  the  several  funds  to  which 
she  was  entitled  might  be  settled  upon 
her. 

Richard  Kirkman  Lane,  in  opposition  to 
this  petition,  filed  an  affidavit  stating  that  the 
petitioner  for  many  years  past  had  been, 
and  then  was,  cohabiting  with  another  man. 
The  petitioner  then  made  an  affidavit  stating 
that  her  husband  was  cohabiting  with  an- 
other woman. 

Mr,  Turner  and  Mr,  Sheffield^  for  the 
petition. — ^This  petition  is  presented  by  a 
married  woman  insisting  upon  her  equity  for 
a  settlement.  The  interest  was  reversion- 
ary, and  had  been  assigned  by  the  husband 
and  wife,  but  it  had  fallen  into  possession 
during  the  lives  of  both  husband  and  wife 
^-Miiford  v.  Mitford  (2),  Purdetv  v.  Jack^ 
ton  (3),  Honnorv,  Morton  {4)f  and  Stanton 
T.  Hall  (5).  But  the  petitioner  in  this  case 
claims  a  larger  share  of  the  funds  in  con- 
sequence of  being  deserted  by  her  husband. 

Mr,  Goodeve  appeared  for  Mr.  Lane. 

Mr,  Cankrieny  for  W.  King. — The  whole 
fund  is  claimed  because  the  husband  had 
deserted  his  wife  about  eighteen  years  since ; 
but  it  is  alleged  that  she  deserted  him  and 
is  living  in  adultery,  and  in  such  a  case 
the  Court  never  assists  a  wife  to  obtain  a 
settlement — 

Bullock  V.  Menzies,  4  Ves.  798. 

Wright  v.  Morley,  1 1  Ibid.  23. 

Eedes  v.  Eedes,  11  Sim.  570;  s.  c.  10 
Law  J.  Rep.  (n.b.)  Chanc.  199. 

Carr  v.  Eastabrooke,  4  Ves.  146. 

Mr,  fVinstanley  appeared  for  Thomas 
Beck. 

(2)  9  Ves.  87. 

(3)1  Russ.  1 ;  8.  c.  4  Law  J.  Rep.  Chanc.  1. 

(4)  3  Rubs.  65. 

(5)  2  Rubs.  &  M.  175;  t.  c.  9  Law  J.  Rep. 
Chanc.  111. 


Mr,  Turner,  in  reply. — ^The  question  is, 
whether  a  married  woman  has  a  right  to  a 
settlement  against  the  assignee  of  her  hus- 
band. The  law  gives  the  husband  such 
property  of  the  wife  as  he  can  reduce  into 
possession ;  hut  there  is  a  difference  in 
equity.  If  he  is  obliged  to  come  to  this  Court, 
equity  will  compel  him  to  make  a  settle- 
ment. If  he  can  reduce  it  into  possession 
without  coming  to  this  Court,  the  wife's 
right  is  at  an  end.  The  wife's  right  to  a 
settlement  has  not  been  intercepted  by 
the  assignment — Sturgis  v.  Champneys 
(6),  Elliott  v.  CordeU{7),  1  Roper*s  Hus- 
band and  Wife,  p.  271,  2nd  ediU  The 
conduct  of  the  husband  has,  by  his  own 
admission,  been  most  improper,  and  if 
she  has  been  driven  into  vice,  that  is  no 
reason  between  herself  and  her  husband's 
assignee  why  she  should  be  deprived  of 
her  rights. 

July  2. — The  Master  of  the  Rolls. — 
The  interest  of  Martha  Tratt  in  these  several 
funds  was  reversionary  when  the  several 
agreements  and  assignments  were  executed. 
But,  it  was  argued,  because  the  husband 
and  wife  both  survived  the  tenant  for  life, 
that  the  interest  of  the  wife  was  bound,  and 
ought  to  be  made  applicable  to  satisfy  the 
claims  of  the  assignees.  The  several  cases 
cited  do  not  appear  to  apply  to  the  present 
case.  There  was  no  settlement  made  at 
the  time  of  the  marriage,  or  subsequent ;  and 
the  wife  has  been  deserted  by  her  husband, 
who  did  not  maintain  her.  By  the  affida- 
vits made  in  opposition  to  this  application, 
it  is  stated,  that  she  had  been  living  in 
adultery.  By  her  affidavit  she  did  not 
deny  the  imputation ;  but  she  stated 
that  her  husband  had  lived  with  another 
woman.  But  between  the  wife  and  the  as- 
signee of  her  husband  these  circumstances 
do  not  seem  material.  I  am,  therefore,  of 
opinion  that  the  wife  is  entitled  to  a  settle- 
ment ;  and  if  the  parties  cannot,  agree,  I 
must  refer  it  to  the  Master  to  determine 
the  amount,  and  approve  of  a  proper  settle- 
ment. 


(6)  5  Myl.  &  Cr.  97;  8.c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  10. 

(7)  5  Madd.  149. 
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THE  VALE  OP  NEATH  AND 
WALES  BREWERY  COM- 

ex  parte  white. 


Company  —  Winding-up  Act  —  Contri^ 
hutortf — Husband  of  Female  Shareholder — 
Transfer  of  Shares  to  the  Company, 

By  the  provisions  of  the  deed  of  settlement 
of  a  company i  the  husband  of  a  female  pro^ 
prietor  might,  with  the  approbation  of  the 
directors,  become  a  proprietor;  but  if  he 
did  not  intend  to  become  such,  he  was  to  sell 
within  six  months  after  his  title  accrued,  or 
in  default  the  shares  were  to  be  forfeited ; 
but  in  case  he  should  not  obtain  the  apprO' 
bation  of  the  directors  to  become  a  proprietor 
within  the  six  months,  the  directors  were 
empowered  and  required,  on  the  application 
of  the  husband,  to  purchase  the  shares  at  the 
market  price  for  the  benefit  of  the  company » 
The  husband  of  a  female  shareholder  at- 
tended a  meeting  of  the  company,  and  pro- 
posed  certain  resolutions  thereat,  and  afters 
wards  applied  to  the  directors  to  purchase 
his  wife^s  shares  upon  certain  terms.  The 
transaction  was  completed  within  six  months 
after  the  title  of  the  husband  accrued:-^ 
Held,  that  the  transaction  was  valid  within 
the  terms  of  the  deed,  and  that  the  husband's 
liability,  as  a  contributory,  was  properly 
qualified  by  restricting  it  to  the  period  pre- 
ceding  the  sale. 

On  the  1 1  th  of  February  a  motion  was 
made,  on  the  part  of  the  official  manager 
of  the  Vale  of  Neath  and  South  WiJes 
Brewery  Company,  before  Knight  Bruce, 
V.  C. ,  that  the  decision  of  the  Master,  where- 
by the  name  of  the  respondent  William  M. 
White  was  included  in  the  list  of  contri- 
butories  of  the  said  company,  in  right  of 
his  wife  Mary  White,  a  member  or  contri- 
butory in  respect  of  seventy-two  shares, 
with  the  following  qualification,  that  the 
said  W.  M.  White  was  only  liable  in 
respect  of  debts  and  losses  (if  any)  up 
to  the  11th  of  April  1842,  might  be 
reversed,  and  that  the  name  of  W.  M. 
White  might  be  included  in  the  list  of 
contributories  of  the  said  company,  as  a 
contributory  in  his  own  right  in  respect 
of  the  said  seventy-two  shares,  without 
qualification. 

Nrw  Srribp,  XIX. — Chaho. 


The  Vice  Chancellor  confirmed  the  de- 
cision of  the  Master. 

The  ofiicial  manager  renewed  his  motion 
by  way  of  appeal  to  the  Lord  Chancellor.' 

The  following  were  the  facts  of  the  case, 
as  appearing  from  the  admissions  and  evi- 
dence. 

In  June  1840,  Mary  White,  then  Mary 
Davis,  spinster,  became  proprietor  of 
seventy-two  shares;  and  duly  executed 
the  deed  of  settlement  in  respect  of  the 
same,  but  her  name  was  never  entered  in 
the  register-book  in  respect  of  these  shares 
or  any  other  shares.  Mary  Davis  received 
the  dividends  payable  in  respect  of  these 
shares  in  September  1840,  March  1841, 
and  September  1841  ;  and  in  January 
1842  she  married  the  respondent. 

On  the  5th  of  February  the  respondent 
wrote  to  Mr.  Buckland,  one  of  the  directors 
of  the  company,  to  inquire  how  he  might 
dispose  of  the  shares,  so  as  to  get  rid  of 
his  responsibility  in  respect  thereof,  to 
which  Mr.  Bucldand  replied,  that  by  the 
terms  of  the  deed  of  settlement  a  share- 
holder's responsibility  would  cease  upon 
a  registered  transfer  of  shares ;  and  that  it 
was  not  necessary  to  offer  the  shares  in 
the  first  instance  to  the  company. 

On  the  3rd  of  March  the  respondent 
addressed  a  letter  to  the  directors  of  the 
company  as  follows : — **  When  I  had  the 
pleasure  of  seeing  you  last  week  at  Neath, 
I  made  you  acquainted  with  the  obligations 
I  am  under  with  my  partner  in  the  wine 
and  spirit  business,  of  not  being  engaged 
in  partnership  in  any  other  concern.  As 
you  are  aware  of  the  circumstances  which 
have  led  to  my  connexion  withth^  Brewery, 
may  I  beg  the  favour  of  your  assisting 
(under  these  circumstances)  in  relieving 
me  from  being  a  shareholder.  I  doubt 
not,  in  the  present  want  of  capital  of  the 
company,  this  request  is  not  so  convenient 
as  it  otherwise  might  be,  and  that  therefore 
I  must  make  a  sacrifice ;  but  having  no 
choice  in  the  matter,  I  leave  myself  in 
your  hands,  trusting  you  will  do  the  best 
for  me  in  your  power,  and  as  early  as 
possible." 

To  this  application  the  directors  replied 
by  a  letter  of  the  5th  of  March,  stating 
that  they  had  every  disposition  to  assist 
the  respondent,  but  that  they  could  not  at 
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that  time  entrench  upon  the  capital  of  the 
company,  and  suggested  that  the  difRculty 
in  respect  of  the  stipulation  of  the  respon- 
dent with  his  partner  might  be  obviated  by 
transferring  the  shares  into  the  name  of 
a  friend. 

On  the  7th  of  March  1842  the  respon- 
dent wrote  to  the  directors  as  follows  : — 
•*  I  am  favoured  with  yours  of  the  5  th  inst. 
I  would  prefer  taking  a  debenture  from 
you  at  61.  per  cent,  for  the  seventy-two 
shares,  rather  than  ask  any  friend  to  have 
them  transferred  into  his  name.  I  do  not 
know  the  time  you  purpose  to  issue  the 
debentures  at,  and  will  thank  you  to  let 
me  know.  This  mode  would  not  interfere 
with  the  capital  for  some  time,  until  you 
were  in  a  condition  when  it  would  not 
incommode  you."  In  April  1842  the 
directors  of  the  company,  on  behalf  of  the 
proprietors,  agreed  to  purchase  from  the 
respondent  the  seventy-two  shares,  at  20/. 
per  share,  provided  he  would  advance,  by 
way  of  loan  to  the  company,  260/.,  and 
would  take  the  debentures  of  the  company, 
payable  three  years  after  date,  with  interest 
thereon  in  the  mean  time  for  the  loan  and 
for  the  purchase-money  of  the  shares,  in 
all  1,700/.,  which  the  respondent  agreed  to 
do;  the  purchase  was  completed  on  the 
11th  of  April  1842,  when  the  respondent 
advanced  the  sum  of  260/.,  and  delivered 
up  to  the  directors  the  certificates  of  the 
seventy-two  shares,  and  received  from  the 
directors  debentures,  dated  the  11th  of 
April  1842,  for  the  agreed  amount,  and 
which  were  duly  signed  by  tliree  of  the 
directors ;  but  no  deed  of  transfer  of  the 
said  shares  was  executed  by  the  respondent 
or  his  wife,  or  either  of  them.  A  dividend 
on  the  said  shares  was  declared  in  June 
1842,  of  which  the  respondent  and  his  wife 
received  a  proportionate  part  up  to  the 
11th  of  April  1842,  and  never  received  any 
further  dividend  or  benefit  in  respect  of 
such  shares.  The  interest  which  accrued 
due  on  the  debentures  was  paid  by  the 
company,  and  at  the  end  of  three  years 
the  debentures  were  exchanged  for  the 
promissory  notes  of  the  company  for  the 
sum  of  1,700/.,  payable  at  six  and  twelve 
months,  all  of  which  simti,  except  400/. 
which  had  been  since  paid  oiF,  still  remained 
due,  tof^ether   with  an   arrear  of  interest 


thereon.  On  the  27th  of  October  1843 
the  directors  gave  to  Mr.  White  the  follow- 
ing document : — 

"  Fo.  69,— William  White  of  Bristol, 
gentleman. 

'<  April  11th,  1842. 

*'  Sold  to  the  directors,  on  behalf  of  the 
proprietors,  72  shares — Nos.  31.  to  60  ; 
2,491—2  ;  3,540  to  3,559  and  3,490  to 
3,509. 

"W.  H.  Buckland, 
**  Joseph  Rusher. 
"  We  hereby  certify  that  the  above  is  a 
true  extract  from  the  share  register  books 
of  the  Vale  of  Neath  and  South  Wales 
Brewery  Company.  Dated  the  27th  day 
of  October  1843. 

"  W.  H.  Buckland)  t>-      . 
"Joseph  Rusher     j  I^^^^^^^ors. 

"William  Lowther,  Secretary." 
On  the  23rd  of  February  1842,  an 
extraordinary  general  meeting  of  the  pro- 
prietors of  the  company  was  held,  at  wbich 
Mr.  White  attended  and  moved  three 
resolutions  relative  to  the  conduct  of  the 
business  of  the  company  and  the  raising 
additional  capital ;  but  the  respondent  never 
signed  or  was  required  to  sign  the  deed  of 
settlement  of  the  company  or  any  deed  of 
accession  thereto. 

The  deed  contained  four  clauses  relating 
to  the  present  question,  which  were  as 
follows  :  37 — "  It  shall  be  lawful  for  the 
present  or  future  proprietors,  and  all 
persons  claiming  under  them  or  in  their 
right,  whether  by  marriage  or  as  executors, 
legatees,  guardians,  committees,  or  assig- 
nees, upon  bankruptcy,  insolvency,  or 
otherwise,  to  assign  or  transfer  the  respec- 
tive shares  of  such  proprietors  respectively 
in  the  capital  and  property  of  the  said 
company  to  any  person  or  persons  in 
severalty,  but  no  assignment  or  transfer 
without  the  approbation  of  the  directors, 
to  be  manifested  as  hereinafter  mentioned, 
shall  have  any  force  cither  at  law  or 
equity." 

Clause  38.  "  Husbands  of  female  pro- 
prietors, executors,  administrators,  or 
legatees,  may  with  the  approbation  of  the 
directors  to  be  manifested  as  hereinafter 
mentioned,  but  not  otherwise,  be  admitted 
and  become  proprietors  of  the  company  in 
respect  of  the  shares  which  belonged  to  or 
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were  claimed  by  them  as  such ;  but  hus- 
bands, executors,  administrators,  or  legatees 
who  do  not  apply  for  or  obtain  the  appro- 
bation of  the  directors  to  be  admitted  pro- 
prietors, and  also  all  guardians,  committees, 
or  assignees  upon  bankruptcy,  insolvency, 
or  otherwise,  shall  within  six  calendar 
months  after  becoming  entitled  to  the  shares 
belonging  or  claimed  by  them  respectively 
in  such  characters,  sell  and  dispose  of  the 
same  ;  and  on  refusal  or  neglect  so  to  do, 
shall  forfeit  the  said  shares  for  the  benefit 
of  the  other  proprietors  of  the  company. 
Every  purchaser  or  transferee  of  a  share 
or  shares,  and  every  husband,  administrator, 
or  legatee  who  shall  have  obtained  the 
approbation  of  the  directors  to  be  admittted 
a  proprietor  in  respect  of  the  share  or  shares 
belonging  to  or  claimed  by  him  or  her  as 
such,  shall,  unless  already  a  proprietor  of 
the  company  in  respect  of  some  other  share 
or  shares,  execute  this  indenture  or  some 
deed  of  accession  thereto,  binding  himself 
or  herself  to  conform  to,  observe  and  abide 
by  all  stipulations,,  regulations  and  pro- 
visions, for  the  time  being  affecting  or 
intending  to  affect  the  proprietors  of  shares 
in  the  capital  and  property  of  the  company ; 
and  no  purchaser,  transferee,  husband, 
executor,  administrator,  or  legatee  unless 
already  a  proprietor  shall  become  a  pro- 
prietor before  being  approved  of  by  the 
directors  as  fit  to  become  a  proprietor,  or 
before  executing  this  indenture  or  some 
deed  of  accession  thereto,  be  entitled  in 
any  manner  or  respect  whatever  to  any  of 
the  rights,  privileges  or  benefits  of  a  pro- 
prietor of  the  company,  save  and  except  to 
a  proportionate  part  of  the  income  or  pro- 
ceeds of  the  capital  and  property  of  the 
said  company  upon  the  next  yearly  or 
other  division  thereof." 

41.  "  Upon  all  transfers  of  shares  to 
purchasers  and  others  approved  of  by  the 
directors,  and  in  all  cases  of  husbands,  exe- 
cutors, administrators,  or  legatees,  applying 
to  become  proprietors  of  shares  belonging 
to  or  claimed  by  them  in  those  characters, 
and  being  approved  of  by  the  directors, 
such  alterations  shall  be  made  in  the  share 
register  book  and  also  in  the  copies  by 
way  of  certificate  of  former  entries  therein, 
respecting  the  same  shares,  as  the  circum- 
stances may  require;  and  the  approbation 
of  the  directors,  in  all  the  above  cases,  to 


be  valid,  shall  be  manifested  by  entries  or 
memorandums  to  that  effect  in  the  share 
register  book,  under  the  signature  of  two 
of  the  directors  for  the  time  being,  and  by 
like  memorandums  so  signed  or  indorsed 
upon  the  copies  or  certificates  of  the  former 
entries  respecting  the  shares  in  question  in 
the  share  register  book ;  or,  instead  of 
such  last-named  memorandums  by  such 
copies  or  certificates  being  delivered  to  the 
parties  entitled  thereto  of  the  new  or  altered 
entries  respecting  the  same  shares  in  the 
share  register  book." 

42.  *'  In  case  any  husband  of  a  female 
proprietor,  or  any  executor,  administrator, 
or  legatee,  who  shall  not  obtain  the  appro- 
bation of  the  directors  to  be  admitted 
a  proprietor  of  the  company,  or  in  case 
any  guardian,  committee,  or  assignee,  upon 
bankruptcy  or  insolvency,  shall  not  be 
able,  within  six  calendar  months  from  the 
time  of  his  marriage,  or  of  his  becoming 
executor,  administrator,  legatee,  guardian, 
committee,  or  assignee,  to  sell  or  dispose 
of  the  share  or  shares  belonging  to  or 
claimed  by  him  in  such  character  or  right 
as  aforesaid  to  some  other  person  or  persons 
to  be  approved  of  by  the  directors  as  pro- 
per to  become  the  proprietor  or  proprietors 
thereof,  it  shall  be  lawful  for  the  directors 
in  all  such  cases,  and  they  are  hereby  re- 
quired, on  the  application  of  the  person 
holding,  or  entitled  to,  or  claiming  such 
share  or  shares  as  aforesaid,  to  purchase 
the  same  from  him  or  her  at  the  current  or 
market  price  thereof,  or  for  such  other 
price  as  the  directors  shall  think  fair  or 
reasonable ;  and  the  share  or  shares  so 
purchased  shall,  under  the  order  of  the 
directors,  be  transferred  to  one  of  the 
trustees  for  the  time  being,  in  trust  for  and 
for  the  benefit  of  himself  and  the  other  pro- 
prietors of  the  company." 

Mr,  Russell  and  Mr.  T.  H.  Terrell,  in 
support  of  the  motion. — The  purchase  of 
the  shares  by  the  directors  was  irregular 
and  a  breach  of  trust,  and  is  therefore  void 
— In  re  Vale  of  Neath  Brewery  Company^^ 
Morgan* s  case  ( 1 ).  The  power  to  purchase, 
under  the  42nd  clause  of  the  deed,  did  not 
come  into  operation  until  the  six  months 

(1)1  Hall  &  TweUs,  320;  s.  c  1  Mac.  &  Oor. 
225 ;  1  De  Oex  &  Sm.  750 ;  18  Law  J.  Aep.  (n.s.) 
Cbanc.  265. 
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had  expired,  and  the  ohligation  of  pur- 
chasing only  arises  after  the  directors  have 
rejected  the  person  entitled  or  his  nominee 
as  a  shareholder.  The  shares,  moreover, 
were  never  transferred  into  the  names  of 
the  trustees  in  pursuance  of  the  clause ; 
and  the  respondent  is  liahle  in  his  own 
right,  as  having  attended  the  meeting  of 
the  23rd  of  February  1842  and  exercised 
the  rights  and  privileges  of  a  proprietor. 

Mr.    Bacon  and   Mr,    Toller^   for   the 
respondent,  were  not  called  upon. 

The  Lord  Chancellor. — It  appears  to 
me,  taking  these  two  clauses  together,  the 
88th  being  necessary  to  be  thoroughly  un- 
derstood in  order  to  understand  the  42nd, 
that  the  Vice  Chancellor  has  come  to  a 
right  conclusion.  By  mixing  up  matters 
that  are  in  no  way  connected  together  a 
great  deal  of  confusion  in  the  language 
of  the  deed  has  been  created ;  but  confining 
it  to  that  which  is  the  subject  of  the  pre- 
sent question,  it  is  perfectly  clear ;  the  fact 
being  that  the  husband  of  a  female  pro- 
prietor of  shares,  not  having  applied  to  be 
admitted,  not  having  obtained  the  appro- 
bation of  the  directors,  and  not  having 
sold,  enters  into  an  agreement  within  six 
months,  in  April  1842,  by  which,  under 
the  authority  of  the  company,  he,  by  a 
note  or  memorandum,  sold  to  the  directors, 
on  behalf  of  the  proprietors,  seventy-two 
shares— then  it  enumerates  them.  There 
is  a  contract  for  sale  and  an  actual  transfer, 
a  contract  for  a  sale,  or  a  memorandum  of 
sale,  by  the  proprietor  to  the  company ; 
and  the  only  objection  here  stated  to  that 
is  this,  that  it  was  done  before  the  expira- 
tion of  six  months.  Now,  nothing  can  be 
plainer,  I  think,  than  the  purport  of  these 
two  sections  ;  but  what  is  mainly  to  be 
looked  to  is  the  provision  of  the  SSth 
section,  for  that  describes  what  it  is  that 
the  husband  of  a  female  proprietor  is  to  do. 
The  husband  of  a  female  proprietor  may, 
with  the  approbation  of  the  directors,  to 
be  manifested  as  after  mentioned,  but  not 
otherwise,  be  admitted  and  become  a  pro- 
prietor of  the  company  in  respect  of  the 
shares  which  belonged  to  or  were  claimed 
by  him  as  such.  But  husbands  who  do 
not  apply  for  or  obtain  the  approbation  of 
the  cUrectors  to  be  admitted  proprietors, 
shall,    within    six   calendar   months    after 


becoming  entitled  to  the  shares,  sell  their 
shares,  and  on  refusal  or  neglect  so  to  do, 
shall  forfeit  the  said  shares  for  the  benefit 
of  the  other  proprietors  of  the  company.  I 
adhere  to  the  construction  I  put  on  the  word 
"forfeit"  in  the  first  instance.  My  ob- 
servation was,  that  it  would  be  an  absurdity 
to  suppose  that  the  company,  after  the 
expiration  of  six  months,  woidd  pay  for 
that  which  they  had  the  means  of  obtain- 
ing without  payment.  Whether  the  word 
was  "  forfeit"  or  **  merge"  was,  for  that 
purpose,  identically  the  same.  Therefore, 
giving  the  word  "  forfeit"  the  meaning 
which  the  learned  counsel  wishes  to  give 
it,  the  objection  is  fully  answered.  That 
is  the  provision  of  the  38th  section,  but 
still  there  was  one  matter  to  be  provided 
for.  There  are  two  modes  prescribed  by 
which  the  husband  of  a  female  proprietor 
is  to  get  rid  of  the  shares  or  to  deal  with 
the  shares :  he  is  either  to  be  admitted  as 
a  proprietor  in  right  of  the  shares  to  which 
he  became  entitled  in  right  of  his  wife,  or 
he  is  to  have  six  months  to  sell  them. 
The  company  will  not  permit  that  sort 
of  interest  to  remain  outstanding  after 
the  expiration  of  six  months  ;  there- 
fore it  gives  him  six  months,  after  which 
the  shares  are  to  be  forfeited.  Then 
the  42nd  section  says,  "  In  case  any  hus- 
band of  any  female  proprietor  shall  not 
obtain  the  approbation  of  the  directors  to 
be  admitted  a  proprietor  of  the  company, 
or  shall  not  be  able  within  six  calendar 
months  from  the  time  of  his  marriage  to 
sell,  then  it  shall  be  lawful  for  the  directors 
in  all  such  cases,  and  they  are  hereby 
required  on  the  application  of  the  person 
holding  or  entitled  to  or  claiming  such 
share  or  shares  as  aforesaid,  to  purchase 
the  same"  according  to  the  mode  prescribed. 
Nothing  is  more  obvious  than  that  this 
cannot  be  necessary  to  be  postponed  tmtil 
after  the  expiration  of  six  months.  I  do 
not  say  the  directors,  if  so  minded,  are 
precluded  from  entering  into  it  after  the 
expiration  of  six  months,  but  it  cannot  be 
contended  that  that  is  not  to  be  a  matter 
of  negotiation  and  purchase  within  a  period 
of  six  months  ;  on  the  contrary,  the  inten- 
tion must  be  that  the  party  not  having 
made  up  his  mind  to  be  a  proprietor  him- 
self, or  to  sell  his  shares,  but  preferring  to 
deal  with  the  company,  they  should,   as 
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between  themselves,  have  recourse  to  that 
last  scheme  of  getting  rid  of  the  shares 
which  belonged  to  the  wife.  There  is  no 
obligation  on  the  party  to  comply,  there  is 
nothing  compulsory,  there  is  liberty  reserv- 
ed to  him  of  vesting  in  himself  the  beneficial 
interest  in  the  shares  belonging  to  the  wife, 
which  he  may  do  by  either  of  the  two  modes 
prescribed.  If  he  does  not  by  either  of 
those  two  modes,  there  is  the  Uiird.  The 
third  has  arisen,  and  the  directors  have 
purchased.  How  it  can  be  contended  that 
the  case  of  Morgan  has  any  reference  to 
the  present  I  cannot  understand.  The 
case  of  Morgan  proceeded  on  the  misappli- 
cation of  trust  funds.  There  was  a  certain 
mode  prescribed  to  the  company  by  the 
deed  under  which  they  were  to  administer 
the  trust  funds.  In  a  certain  event  they 
had  a  power  of  buying  shares,  and  that 
power  not  having  arisen,  they  could  not 
justify  what  they  had  done  under  that 
provision.  Then,  if  they  did  not  buy,  and 
buy  under  that  provision,  they  had  other 
duties  to  perform,  and  other  modes  of 
application  were  prescribed.  I  was  of 
opinion,  the  event  not  having  arisen,  and 
the  deed  not  authorizing  them  to  purchase, 
that  they  were  misapplying  the  trust 
funds  in  purchasing  shares  of  other  pro- 
prietors. Therefore,  I  thought,  on  that 
ground,  that  what  was  attempted  could  not 
be  justified.  I  justify  and  confirm  this 
transaction  because  it  is,  in  my  opinion, 
precisely  within  the  terms  of  the  deed. 
The  great  difference  between  that  case  and 
the  present  is  this,  that  there  I  objected  to  it 
because  it  was  not  authorized  by  the  terms 
of  the  deed  ;  and  I  confirm  this  because  I 
conceive  that  it  is  within  the  terms  of  the 
deed.  It  appears  to  me,  therefore,  that 
the  Vice  Chancellor  has  come  to  a  perfectly 
right  conclusion  ;  and  this  application  must 
be  dismissed,  with  costs. 


L 
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re  THE  VALE  OF  NEATH  AND 
SOUTH  WALES  BREWERY  COM- 
PANY, ex  parte  Walters. 

Company  —  Winding-up    Act  —  Contri- 
butory— Informal  Transfer, 

Shares  in  a  joint-stock  company  were  trans- 
ferred into  the  name  of  W.  in  the  share 


ledger  of  the  company,  and  were  accepted 
and  paid  for  by  him,  and  he  received  divi- 
dends thereupon;  but  no  formal  transfer 
was  made  to  him  in  the  mode  prescribed  by 
the  deed  of  settlement : — Held,  that  W,  was 
a  shareholder  as  between  himself  and  the 
other  shareholders  of  the  company. 

The  Master  had  excluded  the  name  of 
Mr.  Walters  from  the  list  ofcontiibutories. 
The  official  manager  moved,  before  Knight 
Bruce,  V.C.,  that  the  name  of  Mr.  Walters 
might  be  restored  to  the  list  as  a  contri- 
butory in  respect  of  fifty  shares  of  20/. 
each.  The  facts  of  the  case  were  these  :— 
In  1840  Mr.  Buckland,  who  was  the 
managing  director  of  the  company,  applied 
to  Mr.  Walters  to  become  a  shareholder  in 
and  a  director  of  the  company.  Mr.  Buck- 
land  was  at  that  time  indebted  to  Mr. 
Walters  in  the  sum  of  1,500/.,  and  Mr. 
Walters  agreed  to  become  such  director, 
and  to  take  fifty  shares  of  20/.  each,  to 
qualify  him  for  such  directorship,  upon  the 
understanding  that  Mr.  Buckland  would 
repay  him  1,000/.,  part  of  the  1,500/.,  in 
order  to  enable  him  to  take  up  the  fifty 
shares.  Mr.  Walters'  name  as  a  director 
was  then  inserted  in  the  advertisements  of 
the  company.  On  the  23rd  of  January 
1841  Mr.  Buckland  wrote  to  Mr.  Walters 
as  follows  : — **  I  have  placed  fifty  brewery 
shares  in  your  name  as  a  qualification  for 
directorship."  The  shares,  however,  were 
not  transferred  until  the  1st  of  February 
1841,  when  the  accountant  of  the  com- 
pany, by  Buckland*s  direction,  transferred 
to  the  account  of  Mr.  Walters  in  the  share 
ledger  of  the  company  fifty  shares.  These 
shares  were  previously  standing  in  the 
same  ledger  to  the  account  of  the  directors, 
being  part  of  the  shares  of  the  company 
which  had  never  been  issued.  The  ac- 
countant, at  the  same  time,  credited  Mr. 
Walters  with  1,000/.  in  payment  of  the 
shares,  and  debited  Mr.  Buckland  with 
the  like  amount  on  a  loan  account. 

On  the  26th  of  March  1841  Mr.  Walters 
wrote  to  Mr.  Buckland  as  follows : — 
"When  I  agreed  to  take  shares  in  the 
brewery  to  qualify  me  for  the  direction,  it 
was  my  full  intention  to  pay  promptly  for 
the  fifty  shares,  and  afterwards,  as  my 
monies  came  in,  to  take  fifty  more ;  and 
as  I  have  not  kept  up  my  first  intention, 
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I  feel  bound  to  tell  you  the  reason."  The 
letter  then  stated  certain  disappointments 
in  the  receipt  of  monies  as  the  reason. 

On  the3rdof  May  1841  Mr.  Walters  vrrote 
to  Mr.  Buckland  as  follows  : — **  Not  having 
received  dividend  warrants,  I  concluded  that 
no  shares  had  been  transferred  to  me  ;  be- 
cause, if  they  had,  I  ought  to  have  received 
the  dividend  warrants,  and  have  paid  in- 
terest until  the  money  was  paid  for  the 
shares.  However  my  object  in  mentioning 
this  is,  an  impression  that  I  have  strongly 
on  my  mind,  that  if  the  shares  are  not 
transferred  into  my  name  they  had  better 
not  be,  as  I  think  that  I  can  be  of  more  ser- 
vice to  you  in  not  being  a  shareholder  than 
in  being  one.  It  strikes  me  that  our  com- 
pany [the  respondent  being  a  partner  in  a 
banking  company]  will  decidedly  object  to 
discount  for  your  company  when  they  know 
that  I  am  an  interested  party,"  &c.  "  I 
know  that  I  am  pledged  by  promise  and 
agreement,  but  let  me  press  this  upon  you, 
and  weigh  it  well.** 

On  the  4th  of  May  1841  Mr.  Buckland 
wrote  to  Mr.  Walters  a  letter  in  which, 
after  giving  reasons  for  not  immediately 
forwarding  the  dividend  warrants,  he  pro- 
ceeded, "  I  cannot  give  up  the  pleasure  as 
well  as  the  advantage  of  your  co-operation 
as  a  shareholder  and  director  in  our  com- 
pany. Indeed,  we  merely  waited  the  for- 
mality of  your  being  nominated  and  elected 
at  the  general  meeting  of  our  company  on 
the  12th." 

On  the  12th  Mr.  Walters  was  elected  a 
director. 

On  the  26th  of  May  1841  Mr.  Walters 
wrote  to  Mr.  Buckland  as  follows  : — "  As  I 
understand  the  matter  of  the  shares,  it  is 
as  follows  ;  they  stood  in  my  name  in 
January,  and  as  they  were  not  paid  for,  I 
am  indebted  to  you  or  to  the  firm  (as  the 
case  may  be)  interest  from  that  time  to  the 
time  of  payment,**  &c.  "  On  the  other 
hand,  I  am  entitled  to  the  dividend  lately 
declared.'* 

On  the  26th  of  May  Mr.  Walters*s 
original  fifty  shares  w^ere  exchanged  for 
fifty  8/.  per  cent,  new  shares,  which  were 
thereupon  transferred  from  Mr.  Buckland's 
account  to  the  account  of  Mr.  Walters  in 
the  books  of  the  company. 

On  the  16th  of  June  1841  the  certificates 
of  the  fifty  new  8/.  per  cent,  shares  were 


forwarded  to  Mr.  Walters,  with  an  account 
stated  between  him  and  the  company,  on 
which  credit  was  given  to  him  for  interest 
at  8/.  per  cent,  upon  the  purchase-money 
of  the  fifty  new  shares  from  the  Ist  of 
February,  and  in  which  he  was  debited 
with  interest  on  the  1,000/.  for  the  same 
period  ;  and  a  cheque  was  inclosed  for  11/. 
ISs,  4d,,  the  balance  appearing  due  to  Mr. 
Walters  on  the  account  so  stated ;  the 
receipt  of  which  Mr.  Walters  acknowledged 
by  letter. 

On  the  6th  of  October  1841,  Mr.  Walters 
having  heard  that  a  bill  of  the  company 
had  been  dishonoured,  wrote  to  Mr.  Buck- 
land  as  follows  : — **  How  greatly  I  wish 
that  you  had  candidly  told  me  of  your 
engagements  to  the  North  Wilts  Bank 
before  I  had  joined  you,  as  I  think  you 
ought  to  have  done,  for  although  it  would 
have  prevented  my  becoming  a  partner, 
yet  I  could  have  materially  assisted  you." 

On  the  1 1th  of  October  Mr.  Walters  for- 
mally retired  from  the  directorship,  assign- 
ing as  a  reason,  the  incompatibility  of  diat 
ofilce  with  his  duties  as  member  of  a  bank- 
ing company ;  and  thereupon  the  fifty  new 
shares  were  re-transferred  to  the  company, 
and  on  the  27th  of  October  1841  Mr.  Buck- 
land  remitted  to  Mr.  Walters  a  cheque  for 
113/.  1 1^.,  being  the  amount  of  an  account 
made  up  of  several  items,  one  of  which  was 
"  half-year*s  directorship,  37/.  IO5."  To 
this  item  Mr.  Walters  made  no  objection. 
It  did  not  appear  that  Mr.  Walters  ever 
interfered  in  the  business  of  the  company 
or  attended  any  meeting  of  the  directors. 

Upon  the  original  hearing  of  the  motion, 
the  Vice  Chancellor  was  of  opinion  that  the 
evidence  went  to  shew  that  the  fifty  original 
shares  belonged  to  the  company,  and  were 
transferred  into  Mr.  Walters's  name  in  the 
share  ledger  with  his  consent,  and  that  he 
accepted  the  same,  and  agreed  to  pay  for 
them,  and  did  pay  for  them  ;  and  that  Mr. 
Walters  thereby  became  effectually  a  share- 
holder as  between  the  shareholders  them- 
selves, notwithstanding  the  formalities  of 
the  deed  were  not  complied  with ;  and 
as  the  Master's  decision  proceeded  upon  the 
ground  that  he,  Mr.  Walters,  never  in  fact 
became  a  shareholder,  his  Honour  referred 
it  back  to  the  Master  to  review  his  report 
in  that  respect,  without  expressing  any 
opinion  upon  the  point  whetherMr.  Walters, 
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having  been  once  liable,  had  been  dis- 
charged from  that  liability  by  what  took 
place  subsequently.  The  respondent  ap- 
pealed from  that  decision  to  the  Lord 
Chancellor. 

Mr,  Bacon  and  Mr.  Southgate,  for  the 
appellant,  Mr.  Walters. — The  formalities 
of  the  deed  were  not  complied  with  in  the 
first  transaction,  and,  therefore,  Walters 
never  was  a  shareholder  liable  to  losses, 
however  much  he  may  be  liable  to  creditors 
of  the  concern,  by  holding  himself  out  as 
a  director.  The  circumstances  relied  upon 
as  making  him  liable  are  the  receiving  the 
salary  of  a  director  and  dividends  upon  the 
shares ;  but  the  salary  was  a  gratuitous 
payment  on  the  part  of  Buckland,  being 
not  warranted  by  the  deed  ;  and  the  pay- 
ment of  the  dividends  was  made  by  the 
company  to  Buckland,  and  not  to  Walters. 
Walters  could  acquire  no  legal  right  to 
profits  by  these  transactions — Chartres* 
case{l). 

Mr.  J.  Russell  and  Mr.  T.  H.  Terrell, 
for  the  official  manager. — The  original  fifty 
shares  were  allotted  to  Walters  by  Buck- 
land,  as  the  agent  of  the  company,  and 
were  accepted  and  paid  for  by  Walters,  whose 
name  was  thereupon  entered  in  the  com- 
pany's books  as  proprietor.  These  shares 
could  not,  according  to  the  deed  of  settle- 
ment, have  been  re-transferred  to  the  com- 
pany, without  the  assent  of  every  share- 
holder —  Morgavks  case  (2)  ;  and  such 
acquiescence  is  not  alleged.  Mr.  Walters, 
therefore,  must  still  be  held  a  contributory 
in  respect  of  these  fifty  shares. 

Mr.  Bacon  replied. 

The  Lord  Chancellor. — Mr.  Walters's 
name  appears  in  the  company's  books  as  a 
shareholder;  he  is  therein  also  credited  with 
certain  sums  for  dividends  and  salary,  and 
he  allows  his  name  to  go  forth  to  the  world 
as  a  director  of  the  company.  I  am  of 
opinion  that  the  judgment  of  the  Vice 
Chancellor  was  correct,  and  the  appeal 
must  be  dismissed,  with  costs. 


L.C. 


TSANDERSON   V.  THE  COCK- 
Feb.  6,  11,  12.j     ERMOUTH  AND  WORKING- 


TON RAILWAY  COMPANY. 


(1)  IDeGex&Sm.  581. 

(2)  1  Hal/  &  Twells,  .320;  s.c.  1  Mac.  &  Gor. 
S25;  1  De  Gex  &  Sm.  750;  18  Law  J.  Rep.  (n.s.) 
Chanc.  265. 


Specific  Performance  —  Railway  Com- 
pany— Purchase  of  Lands  by  Agreement — 
Easements. 

Ay  the  owner  of  lands  in  the  line  of  a  rail- 
way, agreed  in  writing  to  sell  a  portion  of 
such  lands  to  the  company,  subject  to  the 
company  making  such  roads,  «^c.  as  might 
be  necessary  to  connect  the  portions  of  A.*s 
lands  which  would  be  severed  by  the  line. 
A.  conveyed  the  land  comprised  in  the  agree- 
ment to  the  company,  who  entered  and  made 
their  line.  Disputes  afterwards  arose  as 
to  the  sufficiency  of  the  communications  made 
by  the  company.  On  bill  by  A.  against  the 
company  for  specific  performance, — Held, 
that  the  contract  was  one  which  would  be 
enforced  in  equity,  and  that  the  jurisdiction 
of  the  Court  was  not  ousted  by  the  Lands 
Clauses  Consolidation  Act,  none  of  the  pro- 
visions of  which  respecting  the  mode  of  ascer" 
taining  compensation  were  applicable  to  the 
case  of  a  purchase  by  agreement,  but  only  to 
a  compulsory  taking  of  lands  by  the  com- 
pany ;  and  the  Court  referred  it  to  the  Master 
to  inquire  and  state  what  roads  were  neces- 
sary and  proper. 

An  act  was  passed  in  the  8  &  9  Vict.  c.  cxx. 
for  making  a  railway  from  the  market  town 
of  Cockermouth  to  the  port  of  Workington, 
in  the  county  of  Cumberland,  entitled 
**  The  Cockermouth  and  Workington  Rail- 
way Act,  1845."  The  plaintiff,  J.  Sander- 
son, was  the  owner  of  certain  lands  which 
the  defendants,  the  company,  were  autho- 
rized by  their  act  to  purchase  and  take  for 
the  purposes  of  the  railway. 

By  an  agreement  in  writing,  dated  the 
2nd  of  March  1846,  and  made  between 
the  plaintiff  of  the  one  part,  and  W. 
Dickinson,  on  behalf  of  the  defendants, 
the  Cockermouth  and  Workington  Rail- 
way Company,  of  the  other  part,  the 
plaintiff  agreed  with  W.  Dickinson  to  sell 
to  the  company  so  much  and  such  parts  of 
the  lands  situate  in  the  townships  of  Little 
and  Great  Clifton,  in  the  county  of  Cum- 
berland as  he,  the  said  J.  Sanderson,  could, 
by  virtue  of  the  said  act  or  otherwise,  law- 
fully agree  to  sell  and  as  should  be  re- 
quired by  the  said  company^  consisting  of 
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two  parcels  of  land,  containing  respec- 
tively la.  Or.  23  p.  and  1  a.  2  r.  5  p.,  part 
of  certain  closes  called  respectively  Codfit 
and  Botland,  and  numbered  on  the  railway 
plan  respectively  No.  15  and  No.  20,  with 
the  appurtenances,  subject  to  the  making 
such  roads,  ways,  and  slips  for  cattle  as 
might  be  necessary,  for  the  sura  of  352/. ; 
and  that  the  plaintiff,  with  all  other  neces- 
sary parties,  should,  on  the  consideration 
money  for  the  said  premises  being  duly 
paid  by  the  company,  convey  to  the  com- 
pany all  the  estate,  right,  title,  interest, 
claim  and  demand  whatsoever,  of,  in  and 
to  the  said  lands  which  he,  the  plaintiff, 
or  his  heirs,  could  or  might,  by  virtue  of 
the  said  act  or  otherwise,  lawfully  grant, 
release  or  convey ;  and  W.  Dickinson 
thereby  agreed  with  the  plaintiff  that  the 
said  company  should,  on  the  execution  of 
such  conveyance,  pay  the  price  agreed 
upon,  with  interest,  &c.  ;  and  it  was  fur- 
ther agreed  that  the  company  should  not 
be  liable  to  make  or  pay  any  further  sum 
or  compensation  to  the  plaintiff  for  any 
damage  done  to  any  other  lands  and 
grounds  of  the  plaintiff  than  the  sum  of 
852/.,  unless  notice  should  be  given  by 
the  plaintiff  to  the  company  within  two 
months  next  after  any  such  damage  or 
injury  should  have  been  done  ;  and  if  the 
company,  in  using  the  lands  thereby  con- 
tracted to  be  purchased,  or  otherwise  in 
carrying  into  effect  the  purposes  of  the 
said  act,  should  injure  or  damage  any  other 
lands  of  the  plaintiff,  and  having  received 
such  notice  as  aforesaid,  then  if  he  and  the 
said  company  should  not  agree  as  to  the 
amount  of  compensation  to  be  given  for 
such  injury  or  damage,  the  matter  should 
be  referred  to  arbitration. 

The  closes  called  Codfit  and  Botland 
were  part  of  a  considerable  estate,  of  which 
J.  Sanderson  was  the  owner  in  fee  simple, 
subject  to  a  mortgage. 

The  close  called  Botland  was  bounded 
on  the  north  side  by  the  river  Derwent, 
and  the  line  of  the  railway  through  the 
said  close  entirely  severed  the  residue  of 
the  said  close,  which  bordered  on  the  Der- 
went, from  the  plaintiff's  homestead  and 
lands  on  the  opposite  side  of  the  rail- 
way line,  and  which  homestead  and  lands 
were  altogether  dependent  for  the  neces- 
sary supply  of  water  on  the  communica- 


tion with  the  river  Derwent,  through  the 
close  called  Botland.  On  the  29th  of 
March  1846,  J.  Sanderson  and  his  mort- 
gagee conveyed  to  the  company  the  parcels 
of  land  comprised  in  the  agreement,  and 
the  company  entered  thereupon  and  made 
their  railway  across  and  through  the  same. 
The  line  of  the  railway  passing  through 
the  property  of  the  plaintiff  was  formed 
principally  by  means  of  a  deep  cutting 
extending  nearly  the  whole  length  of  the 
land  so  taken,  and  as  to  the  remainder,  by 
works  on  a  level  with  the  adjoining  land ; 
that  part  of  the  line  which  was  on  a  level 
being  at  the  west  end  of  the  land  taken  by 
the  company  ;  so  that  the  previously  exist- 
ing communications  between  the  plaintiff's 
lands  on  each  side  of  the  line  were  cut  off. 
The  company  proposed  to  give  the  plain- 
tiff a  communication  between  his  home- 
stead and  the  remainder  of  the  close  called 
Botland,  by  means  of  a  level  crossing  at 
the  west  end  for  loaded  carriages,  and  by 
a  covered  driftway  or  creep  underneath 
the  line  for  his  cattle.  The  plaintiff  in- 
sisted that  the  company  were  bound  to 
give  him  a  communication  by  making  a 
bridge  across  the  cutting,  either  at  or  near 
the  south-eastern  extremity,  or  the  middle 
of  the  close  called  Botland,  where  the 
communications  previously  existed ;  and 
that  he  was  not  bound  to  accept  a  com- 
munication less  convenient  than  that  which 
he  enjoyed  previously,  and  which  was  220 
yards  distant;  and  he  objected  that  the 
level  crossing  would  be  dangerous  and  that 
the  underground  driftway  would  be  liable 
to  be  flooded. 

Various  interviews  and  communications 
took  place  between  the  plaintiff  and  the 
officers  of  the  company ;  the  company 
making  proposals  to  submit  the  matter  to 
arbitration,  to  which  the  plaintiff  declined 
to  accede;  and  on  the  18th  of  January 
1847,  the  plaintiff  served  the  company 
with  a  written  notice  that  he  required 
them  to  make  a  bridge  at  either  of  the  old 
points  of  access,  and  that  in  default  of 
their  compliance  with  such  notice,  he 
should  take  proceedings  to  enforce  his 
rights  in  equity.  The  company  having 
refused  to  comply  with  this  demand,  the 
plaintiff  filed  his  bill,  praying  that  the 
agreement  of  the  2nd  of  March  1846,  so 
far  as  the  same  remained  to  be  executed, 
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might  be  specifically  performed  under  the 
direction  of  the  Court,  and  that  the  defen- 
dants, the  company,  might  be  directed  to 
make  all  such  ways,  roads  and  slips  for 
cattle  as  were  necessary  and  proper  for 
and  with  regard  to  the  convenient  and 
advantageous  occupation  of  the  plaintiff's 
said  lands ;  and  that  the  company  might 
be  restrained  by  injunction  from  in  any 
manner  using  the  land  taken  and  pur- 
chased from  the  plaintiff,  so  as  to  prevent 
or  in  any  manner  obstruct  the  free  passage 
and  communication  by  the  plaintiff  and  his 
tenants  or  their  servants,  workmen  and 
cattle,  to,  from  and  with  the  said  close 
ealled  Botland  from  the  plaintiff's  said 
homestead  on  the  opposite  side  of  the  said 
railway,  until  the  company  should  have 
made  such  proper  and  necessary  ways, 
roads,  and  creeps  for  cattle  as  aforesaid ;  and 
in  particular  from  using  or  running,  until 
such  acts  as  aforesaid  should  have  been 
done,  any  steam  carriage  over  or  upon  the 
line  of  railway  made  upon  the  land  so 
taken  and  purchased  from  the  plaintiff. 

The  defendants,  the  company,  by  their 
answer,  alleged  that  they  had  always  been 
ready  and  willing,  and  now  were  ready 
and  willing,  to  abide  by  and  perform,  and 
that  they  had,  in  fact,  performed  the  sti- 
pulations contained  in  the  said  agreement. 
They  admitted  the  existence  of  the  two 
previous  entrances  into  the  said  close 
called  Botland  from  the  plaintiff's  home- 
stead, and  they  insisted  that  the  new  com- 
munications made  by  them  were  equally 
convenient. 

There  was  a  great  mass  of  conflicting 
evidence  on  both  sides  as  to  the  sufficiency 
of  the  accommodation  works. 

On  a  motion  for  an  injunction  in  the 
terms  of  the  prayer,  the  Court  made  the 
following  order  :  —  The  defendants,  the 
company,  by  their  counsel,  submitting  to 
perform  the  agreement  under  the  direction 
of  the  Court,  the  Court  doth  not  think  fit 
to  make  any  further  order. 

On  the  4th  of  April  1849,  the  cause  came 
on  for  hearing  before  the  Master  of  the  Rolls, 
and  the  decree  declared  that  the  plaintiff 
was  entitled  to  a  specific  performance  of 
the  agreement  of  the  2nd  of  March  1846, 
and  the  same  was  decreed  accordingly; 
and  it  was  ordered  that  it  should  be  re- 
ferred to  the  Master  to  inqnse  and  state 
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what  roads,  ways,  and  slips  for  cattle  were 
necessary  and  proper  or  required  for  the 
purpose  of  obtaining  and  preserving  con- 
venient communications  between  the  por- 
tions of  the  plaintiff's  laiid  which  were 
severed  by  the  defendants'  railway  (1). 
The  defendants  appealed  from  this  decree. 

Mr,  Roupell  and  Mr.  Renshaw,  for  the 
plaintiff,  in  support  of  the  order  below. — 
There  is  no  objection  to  a  bill  for  specific 
performance  from  the  nature  of  the  act 
here  required  to  be  done — Pembroke  v. 
Thorpe  (2),  Price  v.  the  Corporation  of 
Penzance  (3),  and  Storer  v.  the  Great 
Western  Railway  Company  (4).  The  equit- 
able jurisdiction  is  not  ousted  by  the  sta- 
tutable remedy,  even  if  the  case  were  within 
the  8  Vict.  c.  18. 

Sheriff  Y.  Coaies,  1  Russ.  &  M.  159. 
Coats  V.  the  Clarence  Railway   Com- 
pany, 1  Russ.  &  M.  181 ;  s.  c.  8  Law  J. 
Rep.  Chanc.  72. 
Kemp   V.  the  Brighton  Railway  Com- 
pany,  1  Rail.  Cas.  495. 

Mr,  Matins  and  Mr,  Borton,  for  the 
defendants,  the  appellants. — This  was  a 
purchase  under  the  Railway  Acts,  and  the 
plaintiff  was  bound  to  take  the  course 
prescribed  by  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act.  That  act  is 
referred  to  in  the  agreement;  and  there- 
fore the  words  of  the  68th  section  are  as 
much  part  of  the  contract  as  if  the  section 
was  inserted  in  totidem  verbis,  and  where 
parties  have  introduced  into  a  written 
contract  that  which  the  law  implies,  this 
makes  no  difference.  But  the  act  does  not 
throw  any  obligation  upon  the  company 
to  make  roads  equally  convenient  to  the 
proprietor  as  the  old  roads,  but  in  case  of 
inconvenience  gives  to  the  proprietor  com- 
pensation; and  if  the  words  of  the  con- 
tract go  beyond  the  act,  this  is  not  that 
kind  of  case  which  will  entitle  the  plaintiff 
to  the  extraordinary  remedies  by  way  of 
specific  performance  ;  but  the  party  will 
be  left  to  his  remedies  at  law. 

(1)  llBeaT.497. 

(2)  8  Swanst  437,  n. 

(3)  4  Hare,  506. 

(4)  2  You.  &  C.  C.C.  48 ;  8.  c  12  Law  J.  Rep. 
(va)  Chanc  65. 
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The  Lord  Chancellor.— This  is  an 
agreement,  by  a  railway  company,  to  pur- 
chase certain  lands.  The  agreement  takes 
notice  of  the  act,  but  only  for  the  purpose 
of  shewing  the  authority  of  the  parties  pur- 
chasing to  deal  with  the  subject-matter  of 
the  contract.  It  is,  in  fact,  a  private  con- 
tract ;  and  the  only  difference  between  this 
and  other  contracts  is,  that  the  parties  pur- 
chasing are  authorized  to  contract  by  an  act 
of  parliament.  The  contract  provides,  that 
the  purchase  shall  be  made,  subject  to  the 
making  such  roads,  &c.  as  may  be  neces- 
sary. The  company,  by  virtue  of  the 
contract,  get  possession  of  the  vendor's 
land.  Then  comes  the  dispute  as  to  the 
communications.  Whether  that  dispute 
is  well  founded  or  not,  the  Court  will  best 
be  able  to  judge  by  means  of  the  Master's 
report.  The  plaintiff  has  a  right  to  have 
the  jurisdiction  of  the  Court  exercised 
upon  this  contract  as  to  whether  what  has 
been  tendered  to  him  by  the  company  was 
such  a  communication  as  he  was  justified 
in  expecting.  The  property  has  been  taken 
by  the  company,  and  the  plaintiff  now  asks 
that  the  contract  may  be  performed  on 
the  part  of  the  company.  The  order  made 
upon  the  motion  for  an  injunction  left  it 
open  for  the  defendants  to  contest  the 
question  of  jurisdiction.  But,  indepen- 
dently of  the  submission  of  the  parties  to 
perform  the  contract,  I  think  the  Court  had 
jurisdiction  to  decree  specific  performance 
in  this  case.  No  doubt  the  acts  of  parlia- 
ment did  not  intend  to  interfere  with  pri- 
vate contracts.  The  company,  having  a 
capacity  to  purchase  by  virtue  of  their 
act,  may  deal  with  parties  within  the  limits 
of  the  act  by  such  contracts  as  they  may 
think  proper.  They  have  a  right  to  obtain 
the  land  they  require  by  private  contract ; 
but  if  they  cannot  make  a  private  contract, 
then  the  act  gives  them  the  means  of  com- 
pelling proprietors  to  part  with  their  land. 
But  the  provisions  of  the  act  apply  only 
to  cases  in  which  there  is  a  compulsory 
taking  by  the  company,  and  do  not  inter- 
fere at  all  with  private  contracts.  Here 
the  parties  have  not  been  acting  at  all 
under  the  act,  except  so  far  as  the  indivi- 
duals agreeing  to  purchase  derive  their 
capacity  to  purchase  under  the  act.  Be- 
yond that,  it  is  a  mere  private  contract 
for  sale  to  the  company.     What  is  the  con- 


tract? It  is  a  contract  for  the  purchase  of 
lands,  subject  to  the  duty  of  making  com- 
munications between  the  lands  severed  by 
the  railway.  The  defendants  having  got 
from  the  plaintiff  a  performance  of  his  part 
of  the  contract,  must  not  the  Court  inter- 
fere for  the  purpose  of  securing  to  the 
plaintiff  that  advantage  which  he  has  con- 
tracted for?  The  Railway  Acts  regulate 
the  method  of  compulsory  purchases,  but 
there  are  no  such  distinct  provisions  in 
the  acts  for  regulating  the  mode  in  which 
private  contracts  entered  into  by  a  com- 
pany shall  be  carried  out  There  is  no 
doubt  that  this  Court  has  jurisdiction  in 
such  last-mentioned  contracts,  for  there  is 
nothing  to  take  away  the  Court's  original 
jurisdiction  to  see  that  the  enjoyment  of 
the  easements  contracted  for  is  secured  to 
the  vendor.  None  of  the  cases  referred  to 
apply  to  the  case  of  a  private  contract, 
which  this  is.  The  Court,  then,  has  adopted 
the  right  course  in  decreeing  specific  per- 
formance, and  the  right  means  of  carrying 
that  decree  into  effect.  The  Court  does 
not  enter  into  the  details  of  whether  such 
and  such  a  transit  be  sufficient  or  not ;  all 
that  is  for  the  Master  to  consider. 

Appeal  dismissed,  with  costs. 


K.  Bruce,  V.C. 
May  7,  8,  22 


?■} 


THOMAS  V.  ROBERTS. 


Parent  and  Child — Custody  of  Infant, 

Mr,  T,  married  Miss  N,  in  July  1845, 
and  deserted  her  in  February  1846.  In 
June  1846,  a  child  of  the  marriage  was 
bom.  After  the  separation,  Mrs,  T,  went 
to  the  house  of  her  mother,  and  there  she  and 
her  child  were  maintained,  Mr,  T,  after 
the  separation  resided  at  an  establishment 
called  "  The  Agapemone"  in  which  a  num^ 
her  of  persons  forming  a  hind  of  sect  lived. 
It  was  avowed  by  Mr,  T,  that  he,  in  common 
with  the  other  members  of  the  establishment, 
considered  prayer  to  God  as  unnecessary  and 
superfluous ;  and  that  they  did  not  in  any 
manner  observe  Sunday  or  acknowledge  a 
Sabbath,  Between  the  separation  and  1 850, 
Mr.  T,  had  not  taken  the  slightest  notice  of 
his  wife  or  child ;  but  in  the  spring  of  that 
year  he  made  an  attempt  to  possess  himself 
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of  the  child  by  force.  The  Court  ordered 
that,  under  these  circumstances,  Mr,  T, 
should  he  restrained  from  removing,  or 
obtaining  possession  of,  his  child. 

On  the  9th  of  July  1845,  the  Rev.  Mr. 
Thomas  married  Miss  Agnes  Nottidge. 
On  the  2nd  of  February  1846,  he  deserted 
her,  and  in  the  month  of  June  1846  Mrs. 
Thomas  gave  birth  to  a  child,  who  was 
named  George  Nottidge  Thomas. 

Previously  to  the  marriage,  Mr.  Thomas 
attached  himself  to  a  Mr.  Prince,  who 
had  laid  claim  to  spiritual  privileges,  and 
founded  a  sect;  and  shortly  after  the 
marriage,  Mr.  Thomas  joined  an  establish- 
ment called  "  The  Agapemone,"  of  which 
Prince  was  the  head,  where  he  had  ever 
since  lived. 

Shortly  after  the  birth  of  her  child  Mrs. 
Thomas  went  to  the  house  of  her  mother, 
Mrs.  Nottidge,  where  she  and  the  child 
had  ever  since  lived. 

In  the  spring  of  1850,  Mr.  Thomas, 
who  had  never  previously  in  any  way 
noticed  his  child,  appeared  at  Mrs.  Not- 
tidge's  residence,  and  attempted  forcibly 
to  take  away  the  child. 

The  bill  in  this  suit  was  filed  merely 
for  the  purpose  of  formally  bringing  the 
child  within  the  protection  of  the  Court ; 
and  a  petition  was  now  presented  in  the 
name  of  the  child  for  the  purpose  of  pro- 
tecting him  from  his  father.  This  petition 
now  came  on  to  be  heard. 

Very  voluminous  affidavits  were  filed  in 
support  of  the  petition,  in  which  the  pre- 
vious life  of  Mr.  Thomas,  the  history  of 
his  courtship,  the  circumstances  attending 
the  separation,  and  several  of  his  letters, 
were  set  out.  The  affidavits  also  contained 
a  statement  of  the  doctrines  of  Mr.  Prince 
and  several  of  his  letters,  manifestoes  and 
all  that  was  known  (h  could  be  ascertained 
of  the  proceedings  and  manner  of  life  of 
the  inmates  of  the  Agapemone. 

Three  of  Mrs.  Thomas's  sisters  lived  in 
the  Agapemone,  one  of  whom  was  married 
to  a  Mr.  Cobbe,  another  to  a  Mr.  Price,  the 
other,  Louisa,  being  single.  Some  affi- 
davits were  filed  in  reply  by  Mrs.  Cobbe, 
Mrs.  Price,  and  Miss  Louisa  Nottidge  and 
others.  All  the  material  parts  of  both  sets 
of  affidavits  are  fully  set  out  in  the  judg- 
ment. 


Mr,  Wigram  and  Mr,  Goldsmid,  for  the 
petition,  contended  that,  under  all  the  cir- 
cumstances of  the  case,  the  desertion  by 
Mr.  Thomas  of  his  wife  and  child,  the 
blasphemous  doctrines  that  he  held  or 
sanctioned,  and  his  residence  in  such  a 
place  as  the  Agapemone,  he  was  not  en- 
titled to  the  custody  of  his  child. 

[In  the  course  of  the  argument  His 
Honour  asked  if  there  was  any  charge  of 
unchastity  against  the  inmates  of  the 
Agapemone. 

Mr,  Wigram  said  that  it  was  considered 
thathe  had  quite  enough  to  go  upon  without 
introducing  that  subject,  which  obviously 
nothing  but  necessity  would  induce  him  to 
have  recourse  to.] 

Mr.  Thomas  in  person  opposed  the  peti- 
tion.— He  denied  that  there  was  any  ground 
whatever  for  the  charge  of  unchastity,  and 
complained  of  the  manner  in  which  the 
question  put  by  the  Court  had  been 
answered  by  the  counsel  for  the  petition. 
He  said  that  many  of  the  members  of  the 
Agapemone  had  been  distinguished  for 
prayer,  and  had  been  the  most  prayerful 
of  men  ;  but  that  prayer  had  been  discon- 
tinued for  this  reason,  that  they  had 
obtained  and  were  in  the  complete  fruition 
and  enjoyment  of  all  that  prayer  could 
obtain,  and  that  prayer  was  therefore  un- 
necessary and  superfluous.  They  abounded 
however  in  praise  and  thanksgiving,  and 
he  repeated  some  verses  which  the  mem- 
bers were  in  the  habit  of  repeating  or  sing- 
ing, as  evidence  of  their  religious  feeling. 
He  admitted  that  they  did  not  observe 
Sunday,  and  did  not  give  any  one  day  in 
the  week  preference,  in  the  way  of  reli- 
gious observance,  over  the  others,  and  men- 
tioned as  a  reason  that  they  considered 
every  day  as  given  to  the  Lord.  He  said 
that  they  considered  that  they  had  a  right 
to  enjoy  to  the  fullest  extent  innocent 
pleasures,  and  enlarged  on  the  beauty  of 
the  horses  kept  at  the  Agapemone.  He 
also  complained  of  the  conduct  of  his  wife. 
He  had  not  deceived  her ;  she  knew  per-* 
fectly  well  before  the  marriage  his  con-- 
nexion  with  Mr.  Prince,  and  the  religious 
views  that  he  held.  It  was  with  the  full 
knowledge,  and  apparently  with  the  fullest 
agreement  with  these  views  that  she  had 
become  his  wife.  If,  after  her  marriage, 
she  had   changed  her  opinions  and  had 
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openly  and  honestly  told  him  of  the  change, 
sometiiing  might  have  heen  done  short  of 
their  separation.  But  she  had  not  so  acted. 
He  considered  himself  deceived  and  ill- 
nsed  hy  her,  and  justified  in  the  course 
which  he  had  taken.  He  denied  that  he 
considered  Mr.  Prince  as  having  any  super* 
natural  powers. 

Mr.  Wigram  replied. 

Knight  Bruce,  V.C  — This  case  was 
before  the  Court  upon  a  petition  presented 
hi  the  name  of  George  Nottidge  Thomas,  an 
infant,  by  his  uncle-in-law  F.  P.  Ripley  as 
his  next  friend.  It  prays  that  some  proper 
person  or  persons  may  be  appointed  the 
guardian  or  guardians,  or  to  have  the  care 
of  the  infant  during  his  minority,  and  that 
proper  directions  may  be  given  for  his 
maintenance  and  education ;  and  that 
George  Robinson  Thomas  and  his  agents 
may  be  restrained  by  the  order  of  the 
Court  from  applying  for  any  writ  of  habecu 
corpus  for  the  purpose  of  obtaining  the 
possession  or  the  custody  of  the  inficmt, 
and  also  from  taking  forcible  means,  or 
otherwise  taking  possession  of  him,  or  in 
any  manner  interfering  with  him. 

The  petitioner  is  at  present  in  the  fourth 
year  of  his  age,  and  is  the  only  child  of 
the  marriage.  His  parents  are  both  living, 
one  of  them  being  Mr.  George  Robinson 
Thomas,  mentioned  in  the  prayer  and  in 
many  parts  of  the  petition,  a  native,  as  I 
collect,  of  Wales,  who  seems  to  have  been 
educated  at  Lampeter,  with  a  view  to 
become,  as  in  fact  he  did  become,  a  minister 
of  the  Church  of  England.  I  do  not, 
however,  collect  that  he  proceeded  beyond 
Deacon's  orders,  or  that  he  now  considers 
himself  to  be  a  member  of  that  Church.  I 
understand  him  to  dissent,  and  to  have 
seceded  from  it.  Nor  does  it  appear,  from 
the  observations  which  he  addressed  in 
person  to  the  Court,  that  he  has  any 
present  or  prospective  preferment,  ofRce, 
employment,  business,  fortune,  means,  or 
source  of  income  whatsoever.  His  wife, 
the  petitioner's  mother.  Is  one  of  the 
daughters  of  a  gentleman  of  good  fortune, 
who  resided  in  Suffolk,  but  who  died  before 
her  marriage,  leaving  a  widow,  still  living, 
the  grandmother  of  the  infant,  under  whose 
protection  and  in  whose  house  the  child 
now    is.     This   lady  I  collect   to   be  in 


good  circumstances,  and  to  be  a  person  of 
respectability.  The  daughters'  portions 
teem  to  have  been  at  least  as  much  as, 
in  the  situation  in  society  to  which  they 
belonged,  is  usual.  That  of  Miss  Agnes 
Nottidge,  the  petitioner's  mother,  was,  as 
I  collect,  between  5,000^.  and  6,000/^ 
Her  marriage,  whether  equal  or  unequal 
otherwise,  seems,  in  that  respect  at  least, 
to  have  been  unequal,  for  Mr.  Thomas 
had  not,  I  believe,  any  property.  It  took 
place  without  the  consent  and  against  the 
wish  of  Mrs.  Nottidge,  and  it  seems  in 
a  considerable  degree  ascribable,  so  hi 
at  least  as  Miss  Agnes  Nottidge  is  con- 
cerned, to  the  influence  and  ascendancy 
over  her  mind  which  must,  I  fear,  be  said, 
unhappily  for  her,  to  have  been  acquired 
and  exercised  by  a  fanatic  or  a  pseudo- 
fanatic  preacher,  who  styled  himself  "  the 
servant  of  the  Lord,"  who  seems  to  have 
acted  less  as  a  "go-between"  than  as  a 
spiritual  director  in  forming  this  and  other 
matches  between  endowed  ladies  and  such 
of  his  followers  or  associates  of  the  other 
sex  as  were  judged  fit  for  the  purpose. 
One  of  these  was  Mr.  Thomas,  whom  Miss 
Agnes  Nottidge  seems  to  have  been  led  to 
believe  it  was  the  "  will  of  Ch>d  to  reveal, 
through  the  servant  of  the  Lord,"  that  she 
should  marry,  and  she  did  so  very  much 
on  that  ground.  Thus,  at  least,  the  evi- 
dence strikes  me. 

Here  I  shall  qualify  a  statement  that  I 
have  made  as  to  her  husband's  means,  for 
she  married  without  a  settlement ;  her 
fortune  consequently  came  into  his  power, 
as,  if  it  remains^  it  still  seems  to  be.  The 
want  of  a  settlement  was,  however,  not 
through  oversight;  she  mentioned  the 
subject  to  him,  it  appears ;  at  the  same  time 
she  seems  to  have  mentioned  a  promise 
connected  probably  with  it,  which  she  had 
made  to  one  or  both  df  her  parents.  J  say 
this,  because  it  appears  that  not  quite 
three  weeks  before  the  marriage  Mr. 
Thomas  was  able  and  permitted  himself 
to  write  to  her  this  all  but  impossible 
letter : — 

"  2,  Windsor  Terrace,  Brighton,  Jnne  21,  1845. 
**  My  very  dear  Agnes, — It  gave  me 
pleasure,  by  a  letter  from  dear  brother 
Cobbe,  to  learn  that  he  had  seen  you  off 
safely  by  mail  on  Thursday  morning ;  by 
this   time    you   are   either   with    beloieed 
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brother  Williamg,  or  else  with  the  dear 
Mrs.  Maber.  I  know  their  love  in  Jesusy 
and  that  they  will  do  everything  to  render 
your  sojourn  in  Swansea  good  for  you. 
But  I  know  something  more  ;  I  know  the 
boundless  love  of  Jesus  ;  He  will  be  with 
you,  for  His  eye  is  on  you,  and  whatsoever 
is  good,  that  will  He  bestow,  whether  it  be 
joy  or  sorrow,  ease  or  trial,  comfort  or  dif- 
ficulty ;  all  things  are  yours,  for  you  are 
Christ's,  and  Christ  is  God's.  Let  not 
your  heart  be  troubled  under  your  present 
circumstances,  neither  let  it  be  afraid  at 
what  friends  or  foes  may  suggest.  Abide  in 
the  Spirit  and  will  of  Ood,  then  wiU  your 
peace  be  like  a  river,  wide  and  overflowing, 
and  your  soul  will  be  borne  sweetly  along 
the  stream  of  time,  until  it  reach  the  ocean 
of  eternal  love  and  rest.  What  I  say  unto 
you,  I  say  also  unto  Harriet  and  Clara. 
Assure  them  of  my  love,  and  let  them 
trust  themselves  to  be  carried  by  frdth  in 
the  arms  of  Jesus  whithersoever  He  will, 
not  whithersoever  they  will,  and  they  and 
you  will  find  that  he  will  do  you  good  at 
your  latter  end.  My  beloved  Agnes,  I 
must  write  to  you  just  what  the  Spirit 
leads  me  to  do.  This  I  do  with  the  more 
confidence,  because  I  believe  you  have  an 
ear  to  what  the  Lord  may  say  unto  you 
through  him  that  loveth  you.  You  men- 
tioned your  desire  to  have  a  settlement  of 
your  property  upon  yourself;  this  I  assure 
you  would  be  very  agreeable  to  my  own 
feelings,  and  is  so  still ;  but  last  evening, 
waiting  on  God,  this  matter  quite  unex- 
pectedly was  brought  before  me.  I  had 
entirely  put  it  away  from  my  thoughts, 
leaving  it  to  take  its  course  as  you  might 
be  led  to  act ;  but  God  will  not  have  it  so ; 
He  shews  me  that  the  principle  is  entirely 
contrary  to  God's  word,  and  altogether  at 
variance  with  that  confidence  which  is  to 
exist  between  us,  Vho  are  '  one  spirit.' 
This  desire  on  your  part  must  be  aban- 
doned ;  give  it  up  to  God,  and  shew  that 
you  can  trust  His  faithfulness,  and  I  can 
assure  you  the  confidence  you  repose  in 
Him  will  not  be  disappointed.  I  know 
God,  and  I  know  that  none  who  trust  in 
Him  shall  ever  be  confounded.  '  He  that 
hath  an  ear  to  hear,  let  him  hear.'  As 
regards  the  promise  you  made  your  parents, 
I  would  merely  say,  that  any  promise 
made  when   you   were  unconverted,  and 


which  was  not  in  accordance  with  the  word 
of  God,  you  are  not  bound,  neither  would 
it  be  right  in  you,  to  adhere  to.  I  must 
bid  you  farewell,  and  believe  me  to  abide, 
in  much  love,  yours  affectionately,  in  the 
everlasting  covenant.  Brother  Thomas. 
The  testimony  of  Jesus  will  be  proclaimed 
in  '  Adullam'  on  Sunday.  Louisa  and 
Cornelia  are  in  a  much  more  happy  state  ; 
God  is  shewing  His  faithfulness  to  them." 
Even  this  unparalleled  performance  foiled 
to  open  the  lady's  eyes  ;  and  her  marriage 
taking  place  on  the  9th  of  July  liB45,  she 
so  became  annexed,  and  an  addition,  to 
the  school  or  suite  of  the  "  servant  of  the 
Lord."  The  bride  and  bridegroom  visited 
various  places  from  the  time  of  their  mar- 
riage for  more  than  half  a  year.  During  the 
latter  part  of  that  time  they  were  at  Wey- 
mouth, and  lodged  at  a  house  where  the 
"servant  of  the  Lord"  also  was  living; 
and  here  Mrs.  Thomas  appears  to  have 
received,  I  regret  to  say,  from  her  husband, 
and  not  from  him  alone,  treatment,  on 
more  than  one  occasion,  of  a  coarse,  harsh, 
and  immanly  description,  which  was  not, 
if  it  could  have  been,  in  any  manner  de- 
served. In  January  1 846,  the  "  servant 
of  the  Lord"  and  some  of  his  followers 
and  associates  went,  I  believe  professionally, 
to  Bridgwater,  leaving  Mr.  and  Mrs. 
Thomas  and  some  others  behind  at  Wey- 
mouth. Some  of  these,  including  Mr. 
Thomas,  but  not  his  wife,  were  soon,  it 
seems,  sent  for.  The  summons,  which 
professed,  I  believe,  to  be  a  call  to  attend 
a  spiritual  tea  party  at  Bridgwater,  was 
obeyed.  On  the  2nd  of  February  1846, 
Mr.  Thomas  departed  from  Weymouth, 
leaving  his  wife  there,  and  promising  or 
expecting  to  return  in  a  few  days.  Mrs. 
Thomas  was  then,  to  his  knowledge,  in  or 
near  to  the  fifth  month  of  her  pregnancy 
with  her  first  and  only  child,  the  infant 
now  before  the  Court.  Such  being  the 
state  in  which  she  was  left,  the  '*  servant 
of  the  Lord"  at  Bridgwater  seems  to  have 
remonstrated  with  Mr.  Thomas,  who 
instead  of  returning  to  Weymouth,  sent 
there  for  his  clothes,  which  his  wife  packed 
up  and  transmitted  to  Bridgwater  accord- 
ingly. Having  received  them,  he  wrote 
on  the  7th  of  the  same  February,  and  dis- 
patched to  her  this  indescribable  commu- 
nication : — 
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"  Saturday  Night,  Bridgwater. 

"  My  best  beloved, — I  herewith  inclose 
you  a  small  portion  :  eat,  drink,  yea,  drink 
abundantly,  and  let  your  soul  delight  in 
fatness  :  let  the  will  of  God  be  your  home 
and  resting-place.  Out  of  His  will  there 
can  be  no  happiness,  but  in  His  will 
there  is  life,  and  joy,  and  peace.  The 
*  servant  of  the  Lord*  told  me  that  you 
would  not  be  in  your  present  state  unless 
you  had  rebelled  months  ago ;  and  thus 
you  will  suffer  for  it,  in  not  being  able  to 
go  about  with  me  as  you  otherwise  would ; 
but  when  I  see  you  I  will  tell  you  all 
about  it;  for  the  present  abide  quietly 
where  you  are,  and  go  on  as  if  I  were  with 
you.  I  have  seen  all  the  articles  you  sent 
in  my  portmanteau.  I  found  much  plea- 
sure in  looking  at  all  the  little  things  you 
had  packed  up.  I  do  love  you  more  than 
I  can  tell :  we  are  parted  outwardly,  but 
we  shall  meet  the  closer  as  the  conse- 
quence ;  we  are  separated  now,  but  we  are 
not  severed;  we  see  each  other  not,  but 
we  are  one.  For  the  present,  farewell. 
Let  Harriet  and  Clara  have  as  much  love 
from  me  as  I  can  offer  after  that  I  give 
you. 

"  I  abide,  dearest,  the  same,  your  un- 
changing and  affectionate 

"  Brother  Thomas." 

When  it  is  known  that  the  writer  of  this 
letter  did  not  return  to  Weymouth,  but 
that  his  departure  from  her  on  the  2nd  of 
February  was  the  conmieneement  of  a  total 
separation,  which  has  ever  since  continued 
— a  separation  equally  wilful  and  causeless 
on  his  part — such  a  composition  may  seem 
to  be  in  the  last  degree  perplexing;  but 
when  it  is  said,  **  the  servant  of  the  Lord 
told  me  you  would  not  be  in  this  state 
unless  you  had  rebelled,"  and  the  writer 
referring  to  the  fact  that  his  wife  is  the 
person  addressed,  to  whom  he  had  not  been 
married  more  than  seven  months,  and  was 
then  with  child  by  him,  one  is  driven  with 
shame  and  confusion  to  hope,  that  there 
may  not  be  a  second  human  being  capable 
of  such  extravagant  indecency.  On  the 
2nd  of  February  1846,  this  confiding  and 
unoffending  woman  was,  without  the  slight- 
est justification,  apology  or  excuse,  de- 
serted and  abandoned  —  wilfully,  com- 
pletely, and  finally  deserted  and  abandoned 
—by  her  husband  in  the  state  which  has 


been  mentioned.  He  has  never  sinee 
visited  her  or  spoken  to  her,  or,  unless 
during  his  attempt,  in  the  spring  of  the 
present  year,  to  gain  possession  of  the  per- 
son of  her  child,  or  by  admittance  into  her 
house,  seen  her.  I  say  her  house,  because 
it  sheltered  her ;  it  is,  in  fact,  the  house  of 
Mrs.  Nottidge,  where  Mrs.  Thomas  and 
her  son  for  the  last  three  years  and  more 
have  found  that  protection  and  that  home 
which  the  father  of  the  child  had  refused 
to  give  it. 

It  must  not,  however,  be  inferred  that 
Mr.  Thomas  left  his  wife  and  child  to 
starve,  or  to  be  dependent  on  bounty  merely, 
or  parish  relief.  It  is  right  to  say,  that 
he  has  from  time  to  time  transmitted,  or 
permitted  to  be  paid  to  her,  the  income, 
or  part  of  the  income,  arising  from  the 
property  which  he  had  acquired  in  her 
right,  by  persuading  her  of  the  impiety  of 
marriage  settlements.  The  property  of  her 
own,  or  the  entire  income  from  it,  sup- 
posing it  had  been  received  by  her,  was 
not  an  amount  more  than  sufficient,  if  suffi- 
cient, for  the  proper  maintenance  of  herself 
and  child,  both  of  whom  have  been  (as  to 
her,  ever  since  the  2nd  of  February  1846, 
and  as  to  the  child,  always)  left  by  the 
husband  without  provision,  except  as  I 
have  stated,  and  wholly  without  protection, 
care,  and  help.  I  do  not,  I  repeat,  believe, 
that,  so  far  as  money  is  concerned,  he  had, 
or  has,  except  from  her  property — that  is, 
the  property  acquired  from  his  marriage — 
the  means  of  maintaining  or  contributing 
to  the  maintenance  of  either. 

Though  informed  of  the  birth  of  his  son 
immediately  or  within  a  proper  time  ailer 
the  event,  and  asked,  before  the  christen- 
ing, what  should  be  the  name,  he  does  not 
appear  to  have  acknowledged  the  commu- 
nication, or  to  have  exhibited  any  feeling 
of  interest  concerning  the  child ;  or,  indeed, 
until  the  attempt  at  carrying  him  away 
forcibly  or  clandestinely  from  his  mother, 
in  March  in  the  present  year,  to  have  seen 
or  wished  to  see  him.  Such  a  course  of 
conduct  seems  inexplicable,  except  upon 
some  supposition  that  I  desire  to  think 
inadmissible,  or  the  supposition  that  the 
influence  and  ascendancy  of  the  person 
calling  himself  the  **  servant  of  the  Lord" 
had  been  exerted,  and  prevailed  over 
**  Brother  Thomas"  as  strongly  as  they  had 
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at  one  time  over  his  wife.  I  collect,  that 
after  the  marriage  she  exhihited  symptoms 
of  insuhordination,  not  towards  her  husband, 
but  towards  the  "servant  of  the  Lord;*' 
attempted  to  shake  her  husband's  alle- 
giance towards  him,  and  was  found  out,  to 
which  grievance  was  added,  seemingly, 
this,  that  either  a  prophecy  or  a  behest 
had  been  contravened  by  her  being  in  the 
family  way.  However,  upon  these,  or  no 
more  just  grounds,  the  "servant  of  the 
Lord"  took  a  dislike  to  Mrs.  Thomas, 
after  the  marriage,  and  did  mainly,  if  not 
solely,  influence  her  husband's  mind  in 
his  ill  treatment,  his  unmanly  treatment 
of  her,  and  contributed  to  the  separation, 
if  it  did  not  cause  it.  Nor  ought  it,  pro- 
bably, to  be  ascribed  to  Mr.  Thomas's 
spontaneous  feelings  that  he  wrote  to  her 
that  coarse  and  shameful  letter,  having,  it 
seems  probable,  some  reference  to  an  action 
between  Mr.  Ripley  and  one  of  her  sisters, 
a  witness  on  this  occasion  for  the  respon- 
dent, which  was  dated  the  2nd  of  Novem- 
ber 1 848,  and  was  in  these  terms : — 

"  The  Agapemone,  November  2,  1848. 
**  Agnes, — Whilst  I  thought  you  fol- 
lowed your  unhappy  course  quietly,  I  did 
not  feel  disposed  to  interfere  with  you ; 
but  since  it  has  come  to  my  knowledge 
that  you  have  spoken  wickedly  of  God's 
holy  truth,  and  declared  gross  and  scan- 
dalous lies  of  those  I  most  honour,  love, 
and  esteem,  I  am  resolved  to  adopt  a  differ- 
ent course  towards  you.  How  wretched 
is  your  condition ;  given  up  to  your  own 
wicked  heart,  you  love  and  make  a  lie, 
and  drink  in  as  sweet  food  for  your  malice 
the  vilest  and  most  disgusting  scandal. 
Shame  on  you  ;  it  is  out  of  the  abundance 
of  your  own  carnal  heart  that  your  mouth 
speaketh.  Oh,  Agnes,  what  have  you 
lost !  However,  I  write  merely  to  inform 
you  of  my  determination  concerning  you. 
God  is,  I  know  Him,  deep,  pure,  holy, 
gentle,  love ;  I  am  His,  and  He  is  mine  ; 
you  are  mine,  and  I  am  resolved  to  use 
the  authority  God  has  given  me  to  put 
a  stop  to  your  lying  slanders,  and  for  this 
purpose  I  can  and  will  compel  you  to  live 
where  and  how  I  please,  and  subject  to 
my  will  and  authority.  Through  God's 
pure  love  to  me,  and  in  me,  I  have  hitherto 
yielded  to  you  the  greatest  indulgence,  and 
you  have  abused  the  liberty  and  indepen- 


dence I  trusted  you  with,  as  you  have 
abused  your  other  blessings.  I  have  there- 
fore felt  the  necessity  of  making  you  aware 
that  I  can  and  will  direct  your  life ;  and 
this  I  will  cause  you  to  know  by  my 
actions,  and  not  only  by  my  words.  Should 
you  write  again,  or  speak  so,  knowingly 
contrary  to  my  wishes  and  to  the  truth, 
I  will  immediately  remove  your  residence, 
and  take  the  child  under  my  own  eye,  and 
superintend  the  expenditure  of  the  money 
for  God's  glory.  I  do  not  know  that, 
under  any  circumstances,  I  shall  look  over 
your  gross  and  selfish  abuse  of  my  for- 
bearance towards  you.  Concerning  the 
child,  learn  that  I  will  do  with  it  as  God 
shall  guide  me — God,  who  is  love,  wholly 
undefiled  love,  but  who  could  wither  the 
pride  and  independence  of  your  heart  in 
one  moment.  As  to  my  immediate  conduct 
towards  you  personally,  it  will  depend  on 
yourself;  for  be  sure  I  will  do  what  I  may 
deem  good,  after  this  warning,  without 
giving  you  any  further  notice.  Blest 
beyond  conception  by  the  knowledge  of 
Grod,  in  His  pure,  holy  and  imchanging 
love  and  truth,  I  abide, 

"  Brother  Thomas." 

The  power  of  the  "  servant  of  the  Lord" 
over  Mr.  Thomas's  mind  seems  to  have 
continued,  and  to  continue  undiminished, 
although  Mrs.  Thomas  appears  to  have 
been  cured.  It  is  in  such  a  state  of  things 
that  Mr.  Thomas  has,  within  the  last  three 
months,  been  endeavouring,  and  still  avows 
an  intention,  to  acquire  the  possession  and 
custody  of  his  son,  which  would  of  course 
involve  the  care  and  direction  of  his  educa- 
tion. 

Now,  considering  the  boy's  age,  the 
respectability  of  the  house  that  shelters 
him,  and  the  care  under  which  he  is,  I  am 
not  sure  that,  if  there  were  nothing  in  the 
case  but  these  and  the  other  facts  that 
I  have  mentioned,  it  would  be  proper  to 
dismiss  the  petition,  especially  as  it  is  pro- 
bable that  a  sufficient  provision  will  be 
made  for  the  maintenance  and  education 
of  the  petitioner,  independently  of  any 
assistance  from  his  father.  But  there  are 
other  facts  of  importance,  before  proceeding 
to  which  I  would  ask  specifically,  how,  if 
the  father  shall  have  the  power  and  duties 
of  guardianship,  is  he,  from  his  income,  to 
provide  properly  for  the  child's  mainte- 
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nance  and  education  ?  This  question,  when 
the  wife's  unquestionable  title  to  alimony 
and  her  husband's  circtunstances  are  re- 
membered, must  probably  be  of  very  diffi- 
cult solution.  Nor,  indeed,  perhaps,  has 
he  thought  much,  if  at  all,  about  the 
matter.  To  what  abode  is  he  to  take  the 
child  ?  To  none  suggested,  except  to 
the  somewhat  mysterious  establishment  so 
often  mentioned  during  the  argument  and 
in  the  affidavits,  of  which  it  seems  necessary 
to  say  a  few  words. 

It  appears  that  the  ''servant  of  the 
Lord*'  has  founded  or  formed  a  coenobi- 
tical  establishment,  which,  though  not  on 
the  Euripus,  but  on  the  Bristol  Channel, 
he  has  denominated  **  Agapemone" — a 
name  no  doubt  adopted  in  order  to  make 
the  people  of  Somersetshire  understand  or 
guess  its  object,  which  however  unluckily 
I  fear  few  either  there  or  elsewhere  in  any 
▼ery  clear  manner  do.  The  establishment 
scarcely  seems  to  be  a  convent,  either  in 
connexion  with  the  Greek  church  or  other- 
wise. Its  inmates,  who  are  not  a  few,  and 
are  of  each  sex,  can  hardly  be  nuns  and 
friars,  for  some,  thoiigh  not  all,  of  them 
are  married  couples  and  the  men  and 
women  are  not  separated.  They,  however, 
call  themselves,  and  address  each  other 
as  brothers  and  sisters,  and  there  appears 
to  be  something  of  a  religious  kind,  whether 
really  as  well  as  professedly  or  professedly 
alone,  in  the  nature  or  design  of  the 
institution  which,  perhaps,  might  be  de- 
scribed as  a  spiritual  boarding-house, 
though  to  what  kind  of  religion,  if  any, 
the  inmates  belong  does  not,  I  think, 
appear.  I  believe  that  they  do  not  attend 
any  place  of  worship  in  or  out  of  the 
establishment.  They  sing  h3rmns,  I  think, 
addressed  to  the  Supreme  Being ;  but,  as 
I  collect,  they  do  not  in  the  sense  of  sup- 
plication or  entreaty  to  God,  pray  at  all. 
The  Agapemonians  appear  to  set  a  high 
value  upon  bodily  exercises  of  a  cheerful 
and  amusing  kind.  Their  stables,  accord- 
ing to  the  description  which  Mr.  Thomas 
gave  me  of  them,  must  be  unexceptionable. 
It  does  not  appear  that  the  Agapemo- 
nians hunt,  but  they  seem  distinguished 
both  as  cavaliers  and  charioteers.  They 
play,  moreover,  frequently  or  occasionally 
at  lively  and  energetic  games,  such  as 
"hockey,"  ladies  and  all;    so  that  their 


Uves  may  be  considered  less  as  ascetic  than 
frolicsome.  The  particulars,  however,  of 
the  Agapemonians'  esoteric  existence, 
being  not  open  to  the  general  observation, 
are  Httle,  if  at  all,  kaown  beyond  their 
own  boundary ;  but  to  works  of  usefulness 
or  charity  without,  they  are  not»  so  ££0"  as 
I  can  coUect,  addicted.  Now,  this  is  the 
establishment  in  which  Mr.  Thomas  has 
for  a  considerable  time  been  and  is  one  of 
the  dwellers.  He  has,  I  apprehend,  no 
other  home,  and  thither  accordingly  I  sup- 
pose that  he  would  take  his  son.  But 
God  forbid  that  I  should  be  accessory  to 
condemning  any  child  to  such  a  state  of 
probable  debasement.  As  lief  would  I 
have  on  my  conscience  the  responsibility 
of  consigning  this  boy  to  a  camp  of  gipsies* 
It  may  be  suggested,  however,  that  Mr. 
Thomas,  although  he  has  not  stated  that 
he  had  any  intention  of  leaving  the  ''Aga- 
pemone," or  of  placing  his  son  elsewhere, 
may  be  possibly  able  and  willing  to  find 
some  other  abode  for  him ;  and  it  seemed 
to  me  proper  on  that  supposition  or  other- 
wise, to  consider  whether  Mr.  Thomas 
has  or  has  not  opinions  upon  important 
points  such  as  to  disqualify  him  in  this 
country  for  the  guardianship  of  an  English 
child.  In  the  first  place,  I  think  it  right 
to  say,  that  though  I  am  satisfied  with  his 
denial  of  believing  the  "servant  of  the 
Lord"  to  be  a  deity,  or  not  of  the  human 
nature,  I  doubt  whether  Mr.  Thomas's 
mind  is  entirely  free  from  participation  in 
certain  views  concerning  the  "servant  of 
the  Lord,"  not  very  dissimilar  to  the 
opinions  entertained  concerning  an  eminent 
person  of  the  seventh  century,  by  those 
who  consider  that  personage  a  prophet; 
and  I  doubt,  moreover,  whether  a  man, 
who,  having  been  ordained  a  minister  of 
religion,  as  a  Christian  in  a  Christian  com- 
munity, has  designedly  and  systematically 
avoided  attending,  and  does  designedly  and 
systematically  avoid  attending  any  place 
of  worship,  whatever  his  private  feelings 
may  be  and  whatever  h3rmns  he  may  sing, 
ought,  in  any  condition  of  circumstances, 
to  be  permitted  in  this  country  to  have 
the  guardianship  or  care  of  an  English 
child,  for  whose  maintenance  and  educa- 
tion there  exist  any  other  means  of  pro- 
viding, although  the  child  be  his  own. 
But  ^t  particular  question  I  think  it  not 
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necessary  in  the  present  instance  to  decide, 
and  I  wish  to  be  understood  as  giving  no 
opinion  upon  it.  However  this  may  be, 
I  apprehend  that  in  England  a  man  who 
holds  the  opinion  that  prayer, — I  mean 
prayer  in  the  sense  of  entreaty  and  suppli- 
cation to  the  Almighty, — ^isno  part  of  duty, 
but  is  superfluous ;  who  considers,  more- 
over, that  there  is  not  any  day  of  the  week 
which  oiight  to  be  observed  as  a  Sabbath, 
as  a  day  of  peculiar  rest,  or  as  one  of 
peculiar  holiness  or  in  any  manner  distinct 
from  other  days,  must  be  deemed  to  enter- 
tain opinions  noxious  to  society,  adverse 
to  civilization,  opposed  to  the  usages  of 
Christianity,  contrary  (in  the  case  of  prayer 
at  least)  to  the  express  commands  of  the 
New  Testament,  and  finally,  pernicious 
in  the  highest  degree  to  the  young  person 
unhappy  enough  to  be  imbued  with  them. 
I  say  in  England.  If  this  is  a  just  view 
of  such  opinions,  they  must  disqualify 
him  who  avows  them  and  carries  them  into 
practice  for  the  education  and,  in  my 
judgment,  for  the  guardianship  of  an 
English  child,  whether  his  own  son  or  the 
son  of  any  other  person — ^an  observation 
if  liable  to  any  exception  or  qualification, 
I  apprehend  to  be  liable  to  an  exception 
or  qualification  in  the  single  and  unlikely 
case  of  a  moral  certamty  or  high  degree  of 
probability  existing,  that  such  opinions 
will  not  be  communicated  to  the  child— 
that  the  child  will  escape  the  infection — 
that  he  will  remain  untainted.  But  these 
opinions  are  avowed  by  Mr.  Thomas  to 
be  his  own,  and  such  as  he  carries  into 
practice.  He  has  not  professed  any  inten- 
tion of  not  communicating  them  to  his  son 
if  placed  under  his  charge  ;  and,  had  such 
an  intention  been  expressed,  I  should,  I 
own,  have  thought  it  even  if  possible,  yet 
of  very  improbable  performance.  In  this 
respect  I  might,  perhaps,  have  found  my- 
self alone  upon  Mr.  Thomas's  address  to 
the  Court,  delivered  upon  the  hearing  of 
the  petition,  to  which  I  listened  carefully. 

Whether  upon  or  without  considera- 
tion of  that  address,  however,  I  view  the 
afiSdavits  as  containing  evidence  decisive 
upon  this  point — evidence  which,  coupled 
with  some  few  passages,  I  think  it  right 
to  state  in  very  words.  And,  first,  I 
take  up  two  affidavits,  made  then  and 
there  by  six  of  the  Agapemonians.    Three 
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of  these  six  describe  themselves  as 
**  clerks,"  that  is,  clergymen,  one  of  them 
being,  I  believe,  the  brother-in-law  of 
the  **  servant  of  the  Lord,"  who  is  not  a 
deponent  in  either  of  the  affidavits,  nor  a 
witness  at  all ;  but  his  wife  is  one  of  the 
six  whom  I  have  just  mentioned.  This 
lady  describes  herself  as  Julia  Prince, 
wife  of  Henry  James  Prince,  of  the  same 
place,  clerk,  (the  same  place  being  **  Agape- 
mone.")  There  is  also  another  lady 
among  the  six,  who  all  depose  that 
'*  the  statement  that  the  said  Henry  James 
Prince  and  his  followers,  as  asserted  in  the 
petition,  used  expressions  of  contempt  and 
derision  witli  regard  to  the  holy  Scriptures, 
is  a  wicked,  hideous,  and  diabolical  lie, 
which  they  cannot  too  indignantly  repel ; 
that  the  said  Henry  James  Prince  was  not 
in  the  habit  of  stating  at  any  meetings,  to 
the  persons  assembled,  that  all  their  reUu 
tions  and  friends  who  did  not  acknowledge 
the  Spirit  of  God  in  him  would  be  eter- 
nally damned ;  that  it  is  utterly  false,  and 
a  wicked  perversion  of  truth,  that  people 
were  admitted  to  the  tea  meeting  upon  the 
grounds  of  their  rejoicing  in  the  damnation 
of  their  friends ;  that  the  moral  conduct  of 
the  said  George  Robinson  Thomas  is  and 
always  has  been  most  exemplary  and  free 
from  imputation,  and  his  manners  mild  and 
gentlemanly;  that  deponents  and  others 
amused  themselves  in  various  ways,  both 
for  health  and  exercise,  and  that  they  some- 
times play  at  *  hockey,*  which  is  not  a  game 
like  foot-ball,  and  which  deponents  con- 
sider very  ridiculous  to  be  obliged  to  refer 
to  ;  that  deponents  do  not  regard  one  day 
from  another,  but  every  day  alike,  and  each 
unto  the  Lord ;  that  the  said  Henry  James 
Prince  has  not  propounded  any  blas- 
phemous or  irreligious  doctrines :  and  to 
assert  that  he  has  a  divine  character,  and 
is  a  proper  object  of  worship,  is  a  blas- 
phemous and  hideous  lie  ;  that  the  servants 
of  the  said  Henry  James  Prince  have,  by  his 
direction,  threatened  to  let  loose  the  blood- 
hounds upon  any  one  coming  within  the 
walls,  is  a  direct  falsehood ;  that  deponents 
are  not  under  the  influence  or  controul  of 
the  said  Henry  James  Prince,  but  enjoy 
the  most  perfect  liberty :  their  life  is  the 
purity  of  truth,  their  dwelling  tte  rest  of 
holy  love,  and  their  delight  the  glory  of 
God :  their  peace  is  like  a  river,  and  their 
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strength  the  munition  of  rocks."  I  have 
read  from  one  only  of  the  two  affidavits, 
because  what  I  have  read  from  it  represents 
ahnost  with  substantial,  if  not  literal,  accu- 
racy the  corresponding  passages  of  the 
other.  Mrs.  Thomas's  three  sisters,  Har- 
riet Lancaster  Price,  Clara  Cobbe,  and 
Louisa  Nottidge,  who  are  in  the  establish- 
ment, have  joined  in  an  affidavit  in  these 
terms:  —  "They  say  that  they  are  the 
sisters  of  Agnes  Thomas,  the  mother  of  the 
infant;  that  they  did,  in  the  year  1842, 
attend  the  ministry  of  the  Rev.  Henry 
James  Prince,  at  Stoke,  near  Clare,  Suffolk, 
and  were  greatly  blessed  by  it ;  that  they 
were  also  privileged  to  visit  the  said  Henry 
James  Prince  and  the  Rev.  Samuel  Starky 
at  their  residence,  but  that  they  were  not 
ever  requested  by  the  said  Henry  James 
Prince  and  the  Rev.  Samuel  Starky,  or 
either  of  them,  to  do  so ;  that,  on  the  con- 
trary, it  was  the  constant  and  repeated 
request  of  deponents  and  of  the  said  Agnes 
Thomas  that  they  might  be  allowed  to  do 
80 ;  that  the  preaching  of  the  said  Henry 
James  Prince  was  in  truth,  in  simplicity,  and 
in  power ;  that  his  godliness  was  real,  his 
exhortations  faithful ;  but  that  he  or  the  said 
Samuel  Starky  ever  assured  deponents  that, 
in  order  to  become  true  Christians,  they  must 
disregard  the  advice  of  their  parents  and 
other  members  of  their  family,  and  obey  the 
directions  of  the  said  Henry  James  Prince, 
is  a  gross  falsehood.  The  deponents  Har- 
riet Lancaster  Price  and  Clara  Cobbe  say, 
that  deponents  married  their  respective  hus- 
bands, not  by  command  or  at  the  request 
of  the  said  Rev.  Henry  James  Prince,  but 
purely  of  their  own  free  choice ;  that  the 
said  Henry  James  Prince  extorted  from 
either  a  promise  to  marry  is  a  gross  false- 
hood ;  that  the  said  Henry  James  Prince 
was  not  present  at  their  interview  with  the 
said  Emily  Nottidge  and  Frederick  Peter 
Ripley  at  Swansea,  nor  was  he  at  that  time 
at  Swansea,  but  at  such  interview,  as  at  all 
other  times,  they  acted  according  to  their 
own  free  and  unfettered  will ;  that  depo- 
nents were  informed,  by  the  direction  of  the 
said  Henry  James  Prince,  that  there  was 
no  longer  any  occasion  for  their  reading 
the  Bible,  as  their  husbands  were  now 
their  Bibles,  and  that  deponents  would 
know  through  them  the  will  of  God  as 
made  known  to  them  by  the  said  Henry 


James  Prince,  is  false ;  that  deponents  and 
the  said  Agnes  Thomas  were  not  compelled 
to  employ  themselves  the  greater  part  of 
the  night  of  the  4th  of  February  1846,  in 
packing  their  husbands*  clothes,  nor  were 
they  engaged  in  such  packing  more  than 
one  hour,  the  things  required  being  linen, 
&c.  for  a  few  days ;  and  that  they  never 
understood  that  diey  were  not  to  see  their 
husbands    again  ;  that    the    said    Agnes 
Thomas  was  not  treated  rudely  or  harshly 
by  the  said  Thomas  Williams  in  the  month 
of  February  1846,  but  that,  in  consequence 
of  her  temper  and  disposition  at  the  time, 
there  could  be  no  pleasant  communication 
between  her  and  those  residing  in  the  same 
house :  and  that  the  said  Agnes  Thomas 
frequently  acknowledged  to  deponents  that 
she  was  in  a  state  of  rebellion  against  God, 
and  expressed  a  desire  openly  to  acknow- 
ledge it  for  the  examples  of  others.  Depo- 
nents say,  and  particularly  the  said  Harriet 
Lancaster  Price  further  says  and  affirms,  that 
the  said  Harriet  Lancaster  Price  did  not  go 
to  North  Curry,  to  Mr.  Rouse's  house,  to 
be  confined,  by  the  direction  of  the  said 
Henry  James  Prince,  but  of  her  own  choice, 
and  because  there  was  no  spare  room  at 
Charlinch,  and   also  there  being  medical 
attendance  and  assistance  on  the  spot  at 
North  Curry ;  that  whilst  at  North  Curry 
the  said  Harriet  Lancaster  Price  received 
the  greatest  possible  attention  and  kindness 
from  Mr.  and  Mrs.  Rouse  and  their  ser- 
vants, the  medical  man,  and  her  own  nurse ; 
that  she  was  visited  after  her  confinement 
by  her  sister,  the  said  Clara  Cobbe,  and 
the   said  George  Robinson  Thomas,  and 
others  of  her  friends,  and  that  she  had  every 
comfort  that  she  could  possibly  require ; 
that  the  assertion,  that  when  the  child  of  the 
said  Harriet  Lancaster  Price  was  one  month 
old,  she  was  required  by  the  said  Rev. 
Henry  James  Prince  to  give  up  the  charge 
of  such  child  to  some  person  appointed  by 
him  to  receive  the  same,  and  that  she  did 
so  accordingly,  and  that  in  a  few  months 
afterwards   it  was   reported   amongst   his 
followers  that  such  child  was  dead,  is  a  most 
wicked  and  diabolical  lie,  and  the  inference 
intended  to  be  deduced  therefrom  deponents 
denounce  as  most  malicious  and  abomin- 
able ;  that  the  child  was  attended  by  the 
monthly  nurse,  and  came  with  her  to  Char- 
linch shortly  lufter  the  return  thither  of  the 
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said  Harriet  Lancaster  Price,  and  was  there 
constantly  with  her  and  her  sister,  and  died 
within  her  (the  mother's)  arms ;  that  depo- 
nents went  to  Rosehill  in  the  month  of 
March  1850,  of  their  own  accord,  in  order 
to  obtain  an  interview  with  the  said  Agnes 
Thomas  or  Mrs.  Nottidge,  and  that  they 
were  not  sent  there  by  the  said  Henry 
James  Prince,  nor  had  they  any  intention 
of  carrying  away  the  infant.  Deponent 
Harriet  Lancaster  Price  saith,  that  the 
statement,  that  she  was  deterred  by  the 
fear  of  exciting  the  anger  of  the  said  Thomas 
Williams,  from  rendering  to  the  said  Agnes 
Thomas  any  assistance  in  packing  and 
preparing  to  leave  Weymouth,  and  from 
bidding  her  farewell,  is  a  gross  falsehood ; 
that  deponent  did  assist  her  all  the  time  of 
her  said  packing  and  preparing,  and  got  up 
to  make  breakfast  for  her,  and  did  bid  her 
farewell.  Deponent  Louisa  Nottidge  saith, 
that  she  left  Rosehill  of  her  own  accord 
and  by  her  own  desire,  and  that  she  pre- 
viously acquainted  the  said  Emily  Nottidge 
and  Comefia  Nottidge  of  her  intention  to 
do  so,  and  they  assisted  in  packing  her 
things;  that  in  the  month  of  November 
1846,  deponent  was  residing  at  her  own 
lodgings  in  Spaxton  aforesaid,  and  that  the 
said  Frederick  Peter  Ripley  and  one  Ed- 
mund Nottidge  abruptly  broke  in  upon  her, 
carried  her  off  by  force,  and  took  her  to 
London,  and  imprisoned  her  in  a  madhouse 
for  more  than  eighteen  months,  when  she 
was  released  in  consequence  of  the  corre- 
spondence which  the  said  George  Robin- 
son Thomas  and  Lewis  Price  had  with  the 
Commissioners  touching  the  injustice  and 
cruelty  of  her  illegal  imprisonment,  and 
which  was  the  cause  of  the  action  of  tres- 
pass tried  in  June  1849;  that  during  the 
tyrannical  and  cruel  imprisonment  of  de- 
ponent all  communication  between  her  and 
her  sisters,  *  whom  she  loved,'  was  forcibly 
cut  off,  and  several  applications  were  made 
by  the  sisters  and  brothers-in-law  of  depo- 
nent to  the  said  Frederick  Peter  Ripley  and 
the  said  Emily  Nottidge,  but  with  no  suc- 
cess ;  that  the  conduct  of  the  said  Emily 
Nottidge,  Frederick  Peter  Ripley,  and  his 
wife,  to  deponent  whilst  confined,  and 
though  deponent  complained  to  them  of 
their  cruelty,  was  most  insulting  and 
disgraceful,   and  was   calculated,  through 


their  attempts  to  work  upon  her  mind 
and  feelings,  sometimes  by  entreaties,  and 
sometimes  by  harsh  cruel  threats,  and 
by  reading  and  speaking  the  most  dis- 
gusting, and  as  deponent  has  since  dis- 
covered, false  things,  to  make  her  indeed  a 
lunatic,  which  they  falsely  asserted  her  to 
be ;  that  deponent  did,  on  her  release, 
transfer  the  stock,  part  of  which  stood  in 
her  name,  and  another  part  in  the  name  of 
herself  and  Josias  Nottidge,  deceased,  into 
the  name  of  the  said  Henry  James  Prince 
of  her  own  accord,  without  the  knowledge 
of  the  said  Henry  James  Prince,  whereby 
she  enjoys  more  of  the  benefit  of  it  than 
ever  she  did  before.  Deponents  say,  that 
to  aver  that  the  said  Henry  James  Prince 
and  his  followers,  as  asserted  in  the  peti- 
tion, used  expressions  of  contempt  and 
derision  with  respect  to  the  holy  Scriptures, 
is  a  wicked,  hideous,  and  diabolical  lie,  and 
which  they  cannot  too  indignantly  repel," 
Mrs.  Thomas,  whose  affidavit  I  have  con- 
sidered receivable  upon  a  proceeding  of  the 
present  nature,  though  her  husband  is  the 
respondent,  deposes  as  follows : — "  That 
during  the  latter  part  of  1845  the  said 
Henry  James  Prince  was  in  the  habit 
of  holding  meetings  at  various  villages 
near  Weymouth,  whereat  he  and  his  lead- 
ing followers  preached,  and  that  sometimes 
one  and  sometimes  another  of  the  said 
George  Robinson  Thomas,  Lewis  Price, 
and  Thomas  Williams,  did,  by  the  direc- 
tion of  the  said  Henry  James  Prince,  usually 
preach,  and  annoimce  to  the  persons  as- 
sembled thereat  the  immediate  coming  of 
Christ,  and  exclaim  in  the  loudest  tone, 
*  Behold,  He  cometh  !  He  cometh !'  " 
And  a  little  further  on,  *'  And  the  said 
Henry  James  Prince,  in  the  latter  part  of 
1845,  frequently  professed  the  doctrine, 
that  the  practice  of  prayer,  whether  private 
or  public,  is  useless,  and  ought  to  be  aban- 
doned, and  he  required  his  followers  to 
abandon  such  practice  accordingly  ;  and  I 
have  been  informed,  and  verily  believe, 
that  the  last-mentioned  doctrine  has  ever 
since  been,  and  now  is,  professed  by  the 
said  Henry  James  Prince  and  his  follow- 
ers." And  again,  she  says,  *'  And  I  have 
been  informed  and  verily  believe  that 
during  part  of  the  year  1846  the  said 
Henry  James  Prince  and  his  principal  fol- 
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lowers,  including  the  said  Samuel  Starky 
and  his  wife,  the  said  Thomas  Williams 
and  his  wife,  and  the  said  George  Robinson 
Thomas,  Lewis  Price,  William  Cobbe,  and 
Clara  Cobbe,  resided  at  Charlinch  afore- 
said, and  during  the  latter  part  of  the  same 
year  at  Weymouth  ;  and  that  ever  since 
the  early  part  of  the  year  1847  the  said 
Henry  James  Prince  and  his  principal 
followers  of  both  sexes,  to  the  number  of 
thirty  and  upwards,  including  the  said 
Samuel  Starky  and  his  wife,  the  said 
Thomas  Williams  and  his  ¥rife,  and  the  said 
QeoTge  Robinson  Thomas,  Lewis  Price, 
William  Cobbe,  and  Clara  Cobbe,  have 
resided  together  in  a  large  building  at 
Charlinch  aforesaid,  which  building  the 
said  Henry  James  Prince  had  caused  to  be 
prepared  and  to  which  he  gave  the  name 
of  '  Agapemone' ;  and  that  such  building 
together  with  certain  outbuildings  and  yards 
attached  thereto,  was  and  is  surrounded 
by  high  thick  walls ;  and  that  at  the  top 
of  such  building  a  flag  is  usually  displayed 
bearing  thereon  a  representation  of  a  lion 
and  a  lamb,  and  an  inscription  in  the  words 
following — *  Oh  hail !  holy  love  !'  Say, 
that  I  have  been  informed  and  verily 
believe  that  the  said  Henry  James  Prince 
and  his  followers  continue  to  profess  the 
same  doctrines  which  were  professed  by 
him  and  them  in  1845  and  1846  as  afore- 
said ;  and  that  he  and  they  by  his  direc- 
tion, have  likewise  adopted  and  profess  a 
doctrine,  that  neither  Sunday  nor  any 
other  day  of  the  week  ought  to  be  observed 
as  a  Sabbath,  or  day  of  rest,  or  sacred  day ; 
and  I  have  been  informed  and  verily  believe 
that  the  men,  and  many  of  the  women, 
resident  in  the  said  building  called  *  Aga- 
pemone'  have,  by  the  direction  of  the  said 
Henry  James  Prince,  adopted  and  pursued 
a  practice  of  playing  together  at  various 
athletic  games,  and  among  others,  at  a 
game  called  *  hockey*  resembling  football, 
and  of  playing  at  such  games  as  well  on 
Sundays  as  on  other  days ;  and  that  in 
order  more  fully  to  act  upon  the  aforesaid 
doctrine  as  to  the  uselessness  of  prayer, 
the  said  Henry  James  Prince  in  or  before 
the  year  1849,  as  I  have  been  informed, 
and  verily  believe,  caused  a  building 
adjoining  the  said  *  Agapemone,*  which 
had   been    fitted   up    as  a  chapel,   to   be 


altered  into  an  ordinary  room ;  and  that 
the  said  Henry  James  Prince  has  for  some 
time  past  not  attended  any  place  of  wor- 
ship." And  again,  a  little  further  on, 
'*  Say  that,  as  1  have  been  informed  and 
believe,  the  income  derived  by  the  said 
Henry  James  Prince  from  his  own  pro- 
perty does  not  exceed  400/.  a-year,  but 
that  by  means  of  large  sums  of  money 
which  he  obtains  from  his  followers  he  has, 
since  he  established  himself  in  the  said 
*  Agapemone,'  been  enabled  to  live  in  an 
expensive  manner,  and  to  keep  a  carriage, 
and  four  horses  for  drawing  the  same,  and 
several  handsome  saddle-horses ;  and  he 
has  been  in  the  habit  of  riding  in  the 
neighbourhood  of  Charlinch  in  the  said 
carriage  drawn  by  four  horses;  also  of 
riding  out  in  such  neighbourhood  attended 
by  a  large  cavalcade  of  his  followers,  and 
being  himself  on  such  occasions  usually 
mounted  on  a  handsome  horse  to  which  he 
has  given  the  name  of  *  Glory.'  "  Cor- 
nelia Nottidge  in  her  affidavit  says,  "I 
have  been  informed  and  believe  that  the 
said  Henry  James  Prince  professed  a  doc- 
trine that  the  practice  of  prayer,  whether 
public  or  private,  is  useless  and  ought  to 
be  abandoned ;  and  he  required  his  fol- 
lowers to  abandon  such  practice  accord- 
ingly ;  and  1  have  been  informed  and 
verily  believe,  that  the  last-mentioned  doc- 
trine is  now  professed  by  the  said  Henry 

James  Prince   and  his  followers 

Say,  that  I  have  been  informed,  and 
verily  believe,  that  the  said  Henry  James 
Prince  and  his  followers  have  likewise 
adopted  and  profess  a  doctrine,  that 
neither  Sunday  nor  any  other  day  of  the 
week  ought  to  be  observed  as  a  Sabbath,  or 
day  of  rest,  or  sacred  day ;  and  1  have  been 
informed,  and  believe,  that  the  men,  and 
many  of  the  women,  resident  in  a  building 
called  'The  Agapemone,'  where  the  said 
Henry  James  Prince  and  his  followers  now 
reside,  have,  by  the  direction  of  the  said 
Henry  James  Prince,  adopted  and  pursued 
a  practice  of  playing  together  at  various 
athletic  games,  and,  amongst  others,  at  a 
game  called  'hockey,'  and  of  playing  at 
such  games  as  well  on  Sundays  as  on  other 
days ;  and  that,  in  order  more  fully  to  act 
upon  the  aforesaid  doctrine  as  to  the  use- 
lessness of  prayer,  the  said  Henry  James 
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Prince,  in  or  before  the  year  1849,  as  I 
have  been  infonned,  and  verily  believe, 
caused  a  building  adjoining  the  'Agape- 
mone,'  which  had  been  fitted  up  as  a 
chapel,  to  be  altered  into  an  ordinary  room 
or  sitting  room  ;  and  the  said  Henry  James 
Prince  has  for  some  time  past  not  attended, 
and  does  not  attend,  and  his  followers,  by 
his  direction,  have  for  some  time  past  not 
attended,  and  do  not  attend,  divine  service 
or  any  place  of  worship."  Mr.  Maynard, 
who  is  the  solicitor  of  the  next  friend  of 
the  infant,  but  probably  not  more  biassed 
than  the  other  deponents  on  either  side,  if 
so  much,  and  is  a  man  of  standing  and 
repute  in  his  profession,  and  I  think  a 
trustworthy  witness,  deposes  thus  : — **  I 
was  employed  as  solicitor  in  the  action  of 
Ripley  v.  NoUidge,  tried  on  the  23rd  of 
June  1849."  He  then  says,  that  *'at  the 
trial,  Thomas,  Cobbe  and  Prince  all  con- 
curred in  stating  that  they  abjured  all 
prayer ;  that  they  considered  that  the  day 
of  grace  was  past,  and  that  the  day  of  judg- 
ment had  arrived  ;  that  they  made  no  dis- 
tinction between  Sunday  and  any  other 
day,  and  that  they  and  the  other  residents 
in  the  establishment,  male  as  well  as  female, 
did  as  they  pleased  on  Sundays,  and  en- 
joyed healthful  exercises,  and,  amongst 
others,  played  at  'hockey;'  and  that  a 
building  which  had  previously  been  a 
chapel  had  been  converted  into  a  resi- 
dence." Mr.  Thomas  himself  has  made 
two  affidavits.  In  the  first  afiidavit  he 
says,  ''I  and  others  at  the  Agapemone 
amuse  ourselves  in  various  ways,  both  for 
health  and  exercise,  and  we  sometimes  did 
so  with  *  hockey,*  which  is  a  game  like 
football,  and  we  did  so  on  Sundays  and 
other  days.  I  do  not  regard  one  day 
more  than  another,  but  every  day  alike, 
and  each  day  unto  the  Lord.  The  said 
Henry  James  Prince  has  not,  to  my  know- 
ledge or  belief,  propounded  any  blasphe- 
mous or  irreligious  doctrines  ;  and  I  so- 
lemnly deny  that  he  teaches  his  followers 
that  he  has  a  divine  character,  and  is  a 
proper  object  of  worship,  or  that  his  follow- 
ers treat  him  as  a  proper  object  of  worship." 
In  his  second  affidavit  is  the  following 
passage  : — "  I  say  that  the  said  Henry 
James  Prince,  and  I  and  many  of  those 
called  in  the  petition  his  followers,  were 


pre-eminently  distinguished  as  men  of 
prayer ;  but,  as  the  consequences  of  hold- 
ing that  the  day  of  grace  is  past,  and  the 
day  of  judgment  commenced,  the  said 
Henry  James  Prince,  and  I  and  others  of 
his  friends,  discontinued  the  use  of  prayer 
as  a  means  of  communion  with  God,  al- 
though I  maintain  that  I  am  still  in  inti- 
mate communion  with  Him." 

In  such  a  case,  seeing  the  probability  or 
certainty,  as  I  have  said,  that  a  sufficient 
provision  for  the  maintenance  and  education 
of  this  boy  is  or  will  be  made,  indepen- 
dently  of  his  father's  resources,  it  appears 
to  me,  that,  consistently  with  the  law  of 
England,  as  declared  and  enforced  in  the 
Court  of  Chancery  since  and  before  the 
rime  of  Lord  Eldon,  as  well  as  in  more 
than  one  important  case  by  Lord  Eldon 
himself,  I  cannot  decline  interfering  to 
avert  from  the  country  the  infliction  of  such 
a  citizen,  and  from  the  child  such  ruin 
temporally,  and  such  spiritual  peril,  as  his 
father's  threatened  care  must,  I  think, 
without  a  miracle,  produce.  I  make  an 
order,  therefore,  substantially  such  as  that 
asked  by  the  petition. 

The  order  made  will  be  as  follows : — 
Refer  it  to  the  Master  to  inquire  whether 
there  exists  any  provision  for  the  mainten- 
ance and  education  of  the  infant  petitioner 
during  his  minority,  independently  of  any 
allowance  or  contribution  from  his  father, 
and  of  what  nature.  If  the  Master  shall 
be  of  opinion  in  the  affirmative,  he  is  to 
approve  of  some  proposal  to  be  laid  before 
him  for  securing  such  maintenance  for  the 
petitioner,  and  he  is  to  approve  of  some 
proper  person  to  act  as  guardian  to  the  pe- 
titioner, and  to  approve  of  a  proper  scheme 
for  the  residence,  maintenance,  and  educa- 
tion of  the  infant  until  further  order ;  and 
in  the  mean  time,  or  until  further  order, 
the  petitioner  shall  remain  in  the  care  and 
custody  of  the  mother  and  maternal  grand- 
mother; and  the  father  and  his  agents, 
till  further  order,  must  be  restrained  from 
removing  or  changing  the  custody  of,  the 
petitioner,  or  interfering  with  the  same. 
All  the  parties  to  be  at  liberty  to  apply  to 
the  Court  as  they  may  be  advised. 
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PURCHASE  V,  SHALLIS. 


Will  —  Construction — Misdescription  of 
Bequest. 

A  testator  bequeathed  to  his  sister  P. 
**  an  annuity  of  211,  a  year,  which  I  pur- 
chased of  J,  G,"  At  the  date  of  his  will, 
and  the  time  of  his  death,  the  testator  had 
no  annuity  of  21 L  a  year,  but  he  had  an 
annuity  of  46/.  a  year,  which  he  purchased 
of  J,  G,  for  dOOZ.,  and  he  had  insured  the 
life  of  J*  G,  for  that  amount,  at  a  yearly 
premium  of  25/.,  and  he  had  entered  this 
annuity  in  his  books  as  '*  300/.  lent  to  J,  G. 
at  IL  per  cent.  21/. ;  25/.  premium  on  po- 
licy of  assurance  for  300/." — Held,  that 
under  the  form  of  the  bequest  P.  was  entitled 
to  the  entire  annuity  of  46/. 

Where  the  thing  intended  to  be  given  is 
sufficiently  indicated,  an  additional  erroneous 
description  of  the  value  of  the  subject-matter 
will  not  vitiate  the  gift. 

This  was  an  appeal  from  a  decree  of  the 
Vice  Chancellor  of  England.  The  Question 
arose  upon  a  bequest  contained  in  the  will 
of  John  Shallis,  which  was  as  follows : — 
**  I  give  to  my  sister,  Mrs.  Maria  Purchase, 
a  leasehold  house  being  No.  51,  Cloudesley 
Terrace,  Islington,  and  an  annuity  of  21/. 
per  annum,  which  I  purchased  of  and  re- 
ceive from  Mr.  John  Gibbon.  Mrs.  Maria 
Purchase  is  to  have  the  rent  of  the  house 
and  this  annuity  for  her  life  ;  at  her  death 
they  shall  become  the  property  of  her 
children ;  the  rent  of  the  house  and  the 
interest  of  the  annuity  shall  be  for  the 
sole  use  and  benefit  of  Mrs.  Maria  Pur- 
chase, and  shall  not  be  under  the  controul 
of  any  future  husband."  The  testator, 
after  making  various  other  specific  and 
pecuniary  bequests,  gave  all  the  residue 
of  his  real  and  personal  estate  unto  his 
brother  James  Shallis,  and  appointed 
his  said  brother  and  Thomas  Foster,  ex- 
ecutors of  his  will.  The  testator  died 
in  September  1833.  It  appeared  that 
at  the  time  of  making  his  will  and  at 
the  time  of  his  death,  the  testator  was  not 
possessed  of  or  entitled  to  any  annuity  of 
21/.,  but  that  by  an  indenture  of  the  7tli  of 
October  1829,  made  between  John  Gibbon 
of  the  first  part,  the  testator  of  the  second 


part,  and  J.  S,  a  trustee,  of  the  third  part, 
in  consideration  of  300/.  paid  by  the  tes- 
tator to  John  Gibbon,  John  Gibbon  granted 
to  the  testator,  his  executors,  administra- 
tors and  assigns,  an  annuity  of  46/.  during 
the  life  of  him,  John  Gibbon,  payable 
quarterly ;  and  John  Gibbon  thereby  cove- 
nanted with  the  testator  that  he  would  do 
all  such  acts  as  should  be  necessary  to  en- 
able the  testator,  his  executors,  administra- 
tors or  assigns,  to  insure  the  life  of  him, 
the  said  John  Gibbon.  Subsequently,  the 
testator  effected  a  policy  of  assurance  with 
the  Eagle  Life  Assurance  Company  on  the 
life  of  John  Gibbon  for  the  sum  of  300/., 
at  a  premium  of  25/.  a  year,  and  continued 
the  payment  of  such  premiums  up  to  the 
time  of  his  decease.  After  the  testator's 
death  his  executors  kept  on  foot  the  said 
policy  of  insurance,  and  in  their  half-yearly 
accounts  rendered  to  Mrs.  Maria  Purchase, 
credited  her  with  the  full  amount  of  the 
annuity  of  46/.,  and  debited  her  with  the 
yearly  sum  of  25/.  as  the  premium  paid  on 
the  said  assurance.  In  October  1844  John 
Gibbon  died,  and  shortly  afterwards  James 
Shallis  received  the  monies  payable  in 
respect  of  the  said  policy. 

In  April  1 848  Maria  Purchase  filed  her 
bill  against  James  Shallis  and  Thomas 
Foster  (the  executors  of  John  Shallis,  the 
testator),  and  against  her  three  children, 
who  were  no^r  of  age  and  sui  juris,  claim- 
ing to  be  entitled,  under  the  will,  to  the 
whole  of  the  annuity  of  46/.,  and  all  monies 
payable  in  respect  thereof,  from  the  death 
of  the  testator  to  the  death  of  J.  Gibbon; 
and  also  to  the  benefit  of  the  policy  of 
assurance ;  and  that  the  accounts  might 
be  taken,  with  half-yearly  rests. 

It  appeared  from  entries  in  the  testator's 
own  books  that  he  was  possessed  of  other 
annuities  besides  the  one  in  question,  and 
had  effected  insurances  on  the  lives  of  the 
grantors  respectively,  and  that  he  always 
described  each  annuity  at  an  amount  minus 
the  charge  for  insuring  the  life  of  the 
grantor  in  each  case  respectively,  e.g. 
**  Lent  J.  Gibbon  300/.  upon  annuity  at 
71.  per  cent,  interest.  25/.  premium  on 
policy  of  assurance  for  300/." 

The  cause  coming  on  to  be  heard  before 
the  Vice  Chancellor  of  England,  his  Honour 
declared  that  the  plaintiff  was  entitled  to 
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the  entire  annuity  of  46/.,  and  ordered  that 
the  arrears  should  be  paid,  with  interest, 
and  the  accounts  he  taken,  with  rests. 

The  defendants,  the  executors,  appealed 
from  the  whole  decree. 

Mr.  Bethell  and  Mr.  BazalgettCj  for  the 
plaintiff. — Where  there  is  no  dispute  as  to 
there  being  but  one  subject-matter,    but 
there  is  an  error  in  part  of  the  description 
of  that  subject-matter,  the  erroneous  part 
of  the   description   is    rejected,    and   the 
remainder  is  sufficient  to  pass  the  subject. 
Miller  V.  Travers,  8  Bing.  244. 
Selwood  V.  Mildmayy  3  Ves.  306. 
Wigram  on  fVillSj  pp.  54,  55,  3rd  edit. 
Day  V.  Trig,  1  P.  Wms.  286. 
Doe  d.  Beach  v.  the  Earl  of  Jersey,  1 

B.  &  Aid.  550. 
Courtney  v.  Ferrers,  1  Sim.  137  ;  s.  c. 

5  Law  J.  Rep.  Chanc.  107. 
Parkes  v.  Bott,  9  Sim.  388 ;  s.  c.  8  Law 

J.  Rep.  (n.s.)  Chanc.  14. 
Carver  v.  Bowles,  2  R.  &  M.  304. 
Le  Gros  v.  Cockerell,  5  Sim.  384. 

Afr.  Lloyd  and  A/r.  /.  //.  Law,  for  the 
defendants  in  the  same  interest. 

Mr,  Rolt  and  Mr,  Hetherington,  for  the 
appellants. — If  there  is  any  subject-matter 
to  answer  this,  which  is  called  a  false  de- 
scription, then  the  rule  relied  on  for  the 
plaintiff  will  not  apply — Wigram  on  Wills, 
p.  12,  prop.  3.  The  testator's  method  of 
keeping  the  account  of  his  annuities  clearly 
shews  what  he  intended  to  pass  by  this 
bequest:  viz.,  a  sum  of  21/.  only:  the 
additional  25/.  was  to  be  considered  as  a 
security  for  the  repayment  of  the  purchase* 
money — D'Aglie  v.  Fryer  (1). 

The  Lord  Chancellor. — It  is  quite 
clear  that  the  testator  intended  to  give 
what  he  himself  received.  He  received 
21/.  a  year  interest  in  money,  but  he  also 
received  the  benefit  of  25/.  a  year  interest, 
which  he  vested  in  a  policy  of  assurance. 
It  is  an  annuity  of  46/.  a  year.  He  insures 
the  life  of  the  grantor,  and  pays  a  premium 
of  25/.  a  year  for  that.  Then,  in  order  to 
keep  separate  the  profit  and  the  expense, 
he  divides  the  annuity  into  two  sums.    He 

(1)  12  Sim.  1. 


considers  the  annuity  as  an  entire  thing ; 
but  he  divides  it  into  21/.  a  year  profit 
and  25/.  a  year  to  be  paid  out  of  the  an- 
nuity, in  order  to  make  it  perpetual,  tliat 
is,  to  secure  a  return  of  the  purchase- 
money  upon  the  expiration  of  the  life. 
There  is  no  decided  case  like  the  present ; 
the  one  last  cited  comes  the  nearest. 

It  may  be  always  a  matter  of  considerable 
difficulty,  but  obviously  the  question  is, 
what  is  the  principal  description  ?  The  Vice 
Chancellor,  in  that  case,  thought  the  prin- 
cipal description  was  50/.  a  year  long 
annuities ;  that  being  the  thing  given,  it 
would  not  affect  the  case  that  an  additional 
description  was  given  which  was  erroneous. 
Where  the  thing  described  is  considered  as 
sufficiently  clear,  there  the  erroneous  de- 
scription will  not  hurt.  Here  the  gift  is 
of  ''an  annuity  of  21/.  a  year,  which  I 
purchased  and  receive  of  John  Gibbon." 
There  is  no  annuity  of  21/.  a  year  pur- 
chased of  John  Gibbon ;  but  there  is  an 
annuity  of  46/.  purchased  of  him,  and  that 
is  only  reduced  to  21/.  by  payment  of  the 
insurance  premium.  Still  the  annuity 
given  is  that  purchased  of  John  Gibbon, 
and  two  of  the  entries  in  the  testator's  books 
are  read  to  shew  how  the  testator  thought 
proper  to  deal  with  it. 

As  far  as  regards  himself,  the  testator 
dealt  rightly  with  it,  for  he  only  got  21/. 
a  year ;  but  then  he  insured  the  principal. 
You  will  not  be  putting  the  legatee  into 
the  same  position  if  you  only  give  her  the 
21/.  a  year,  for  she  will  not  have  the  means 
of  keeping  up  the  policy.  There  is  no  case 
cited,  nor  do  I  think  that  any  can  be  pro- 
duced, where  there  is  a  clear  distinct  gift 
of  the  subject-matter,  and  an  erroneous 
description  of  the  extent  in  value  of  it,  in 
which  the  erroneous  description  has  been 
held  to  vitiate  the  gift.  Here  is  a  perfect 
description  of  it,  as  "  the  annuity  purchased 
of  John  Gibbon,"  but  an  erroneous  or  rather 
fanciful  description  of  it,  as  an  **  annuity  of 
21/.  a  year."  The  Vice  Chancellor  rightly 
held,  that  the  policy  did  not  go  in  the  gift ; 
and  if  it  did  not,  what  is  there  to  cut  down 
this  annuity  to  21/.  a-year  ?  which,  indeed, 
is  only  warranted  by  the  way  in  which 
the  testator  himself  dealt  with  it.  This 
inaccurate  description  is,  I  think,  well 
explained  by  the  mode  in  which  the  tes- 
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tatoT  treated  it  in  his  accounts.  What  the 
testator  might  have  done,  if  his  attention 
had  heen  drawn  to  it,  we  have  no  means 
of  judging;  but  the  only  way  of  reducing 
it  would  have  been  by  stating  it  as  **  an 
annuity  of  2 1  /.,  part  of  what  I  purchased  of 
J.  Gibbon;"  but  no  such  words  are  found 
in  the  gift.  The  annuity  is  given  as  an 
entire  thmg.  If  a  man  gives  a  farm  or 
house  and  inaccurately  describes  the  rent, 
the  inaccurate  description  of  the  rent  can- 
not vitiate  the  gift  itself.  Here  is  a  full 
description  of  the  thing  given,  and  an  in- 
accurate mode  of  estimating  the  money  to 
be  received  upon  it.  There  is  no  rule  of 
construction  which  would  justify  me  in 
saying  that  2lL  a-year  can  be  the  whole 
amount  of  the  bequest ;  the  gift  being,  not 
a  part  of  the  annuity,  but  the  annuity  itself. 
I  do  not  understand  how  the  question 
of  rests  is  to  be  supported.  The  personal 
representatives,  who  received  the  annuity, 
ought  to  have  paid  over  the  whole  to  the 
plaintiff.  A  question  was  raised  upon  the 
right,  and  in  the  opinion  of  the  Court  the 
executors  came  to  an  inaccurate  conclusion 
upon  this  point.  The  money,  however, 
actually  came  into  their  possession;  the 
interest  therefore  of  the  money  so  retained 
by  them  must  belong  to  the  annuitant. 
But  it  is  unusual  to  fix  a  party  with  com- 
pound interest  or  rests,  unless  there  is  a 
case  of  breach  of  trust  or  wilful  default. 
Here  the  money  was  withheld  under  a 
claim  of  right,  which  was  a  fair  claim  to  be 
raised.  The  decree  must  be  altered  so  far 
as  goes  to  the  disallowance  of  rests ;  but 
interest  must  be  paid  upon  the  sums  re- 
tained. I  think,  under  the  circumstances, 
that  as  the  decree  for  rests  was  not  objected 
to  at  the  time,  and  constitutes  a  very 
small  part  of  the  case,  the  appeal  must  be 
still  dismissed,  with  costs. 


L 

Jan 


.C.     \ 

I.  26.  S 


SERGROVE  V.  MAYHEW. 


Insolvency,  Plea  of  by  a  Co-defendant 
after  BiU  filed. 

To  a  hill  filed  against  A,  8^  B,  solicitors 
in  partnership,  in  respect  of  a  joint  liability , 
A.  pleaded  an  order  of  the  Insolvent  Debtors 


Court,  made  subsequently  to  thefUng  of  the 
bill,  by  which  all  the  estate  and  effects  of  B* 
became  vested  in  the  provisional  assignee  of 
that  court.     The  plea  was  allowed* 

The  bill  in  this  case,  which  was  filed  on 
the  21st  of  February  1849,  against  May- 
hew  &  Reynolds,  who  were  in  co-partner- 
ship as  attomies  and  solicitors,  raised  a 
demand  against  the  defendants,  in  their 
partnership  capacity.  After  both  the  de- 
fendants had  appeared  to  the  bill,  the 
defendant  Mayhew  put  in  a  plea,  which 
stated  that  since  the  filing  of  the  bill»  his 
co-defendant  Reynolds  had  taken  the  bene- 
fit of  the  Insolvent  Acts,  and  that  by  an 
order  of  the  Insolvent  Debtors  Court,  made 
on  the  17th  of  March  1849,  Samuel  Sturgis 
was  appointed  the  ofiicial  assignee  of  the 
estate  and  effects  of  the  defendant  Rey- 
nolds, and  that  thereupon  all  the  estate 
and  effects  of  Reynolds  became  vested  in 
Sturgis,  and  that  he  ought  to  be  a  party  to 
the  bill.  The  Vice  Chancellor  of  England 
overruled  the  plea,  and  the  defendant  May- 
hew  appealed  from  that  order. 

Mr,  Rolt  and  Mr,  Glasse,  for  the  appeal. 
—In  Turner  v.  Robinson  {1)  the  defendant 
pleaded  his  own  bankruptcy,  which  occurred 
subsequently  to  the  institution  of  the  suit, 
and  the  plea  was  allowed.  The  same  prin- 
ciple will  apply  to  the  present  case,  for  the 
defendant  is  not  bound  to  put  in  an  answer 
to  a  suit  which  cannot  be  carried  to  an 
effective  hearing — Tarleton  v.  Hornby  (2). 
A  plea  of  want  of  parties  is  a  plea  in  bar 
—•Plunket  V.  Penson  (3). 

Mr,  Malins  and  Mr,  Chichester,  for  the 
bill. — A  defendant  may  plead  the  dis- 
qualification of  the  plaintiff  to  sue  or  his 
own  incapacity  to  be  sued ;  but  here  the 
effect  of  the  plea  merely  amounts  to  this, 
that  the  plaintiff  ought  to  have  filed  a 
supplemental  bill  to  bring  Sturgis  before 
the  Court ;  which  is  rather  an  objection  Ux 
be  taken  at  the  hearing.  If  the  argument 
of  the  appellant  is  to  prevail,  it  will  be  in 
the  power  of  any  defendant  to  plead  want 
of  parties,  and  thus  prevent  the  suit  from 


(1)  1  Sim.  &S.  3. 

(2)  1  You.  &  C.  833. 

(3)  2  Atk.  51. 
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being  brought  to  a  hearing.  The  plea  is 
useless,  for  if  the  plaintiff  does  not  set 
himself  right  before  the  hearing,  the  bill 
will  be  dismissed. 

The  Lord  Chancellor. — In  this  case 
the  suit  became  imperfect  before  the  defen- 
dant was  called  upon  to  make  his  defence. 
The  cases  which  have  been  referred  to 
shew  clearly  that  matters  occiuring  sub- 
sequently to  the  filing  of  the  bill  which 
incapacitate  parties  from  suing  or  being  sued, 
may  be  the  subject  of  a  plea ;  and  that  the 
practice  is  perfectly  legitimate.  The  same 
principle  applies  to  t£e  case  of  a  release 
executed  after  the  filing  of  the  bill.  The 
whole  effect  of  the  plea  is  to  shew  that,  as 
the  matter  stands,  the  suit  cannot  go  on. 
It  is  no  objection  to  the  plea  that  the  in- 
capacity arose  after  the  bill  was  filed.  The 
Vice  Chancellor's  order  must,  therefore, 
be  discharged,  and  the  usual  order  made 
upon  allowing  a  plea,  with  liberty  to  the 
plaintiff  to  file  a  supplemental  bill. 


L.C.       >    J 
Feb.  16,  23.3 


re  FISHER,  A  LUNATIC 


Lunatic — Maintenance — Purchase  of  a 
Government  Annuity. 

Where  the  whole  income  of  the  lunatic 
amounted  only  to  21/.  16«.  11(1.,  being  the 
dividends  arising  out  of  a  sum  of  stock  to 
which  the  lunatic  was  eniitled,  the  Court 
allowed  an  annuity  ofSOL  for  the  life  of  the 
lunatic  to  be  purchased  and  paid  for  out  of 
the  fund. 

On  the  16th  of  August  1849,  under  a 
commission  for  that  purpose  issued,  Eliza- 
beth Fisher  was  found  to  be  a  person  of 
unsound  mind  from  the  14th  of  July  1848. 
The  Master,  by  his  report,  found  the  heir- 
.  at-law  and  the  next-of-kin  of  the  lunatic, 
and  that  the  lunatic  was  a  spinster  of  the 
age  of  forty-nine  years,  and  that  her  pro- 
perty consisted  of  a  sum  of  750Z.  consoli- 
dated bank  annuities.  And  he  found  that  the 
income  of  the  lunatic  amounted  to  the  sum 
of  21/.  I6s.  lid.,  being  the  annual  amount 
of  the  dividends  upon  that  sum.  And  he 
found  that  the  ch^e  for  the  maintenance 
Nbw  Sibus,  XIX.— Chavc. 


of  the  said  Elizabeth  Fisher,  at  Miles's 
Asylum  at  Hoxton,  had  been  at  the  rate 
of  1/.  \s.  per  week,  and  he  was  of  opinion 
that  the  whole  income  of  her  fortune  should 
be  allowed  for  her  maintenance  ;  and  that 
George  Fisher,  her  only  brother,  and  Lucy 
Frost,  her  half  sister,  were  fit  and  proper 
persons  to  be  appointed  committees  of  her 
estate  and  effects.  The  petition,  which 
was  presented  by  the  heir-at-law  and  the 
next-of-kin  and  the  committees,  stated 
that  the  lunatic  had  been  placed  upon  the 
list  of  incurable  patients  at  St.  Luke's 
Hospital,  and  that  the  petitioners  had  been 
informed  and  believed  that  there  was  every 
probability  of  her  being  admitted  into  the 
said  hospital  upon  the  incurable  list  within 
three  years,  upon  the  payment  of  a  weekly 
sum  of  7s. ;  and  the  petition  prayed,  among 
other  things,  that  the  whole  income  of  the 
lunatic  might  be  allowed  for  her  main- 
tenance, and  that  until  she  should  be  ad- 
mitted into  St.  Luke's  Hospital  as  afore- 
said, the  annual  sum  of  60/.  might  be 
ordered  to  be  paid  or  allowed  for  her 
maintenance  out  of  the  said  dividends  and 
by  the  sale  from  time  to  time  of  a  compe- 
tent part  of  the  said  bank  annuities. 

Mr,  Hardy,  for  the  petition. 

The  Lord  Chancellor  refused  to  make 
an  order  for  the  additional  interest  of  60/. 
a-year. 

Mr.  Hardy,  on  the  23rd  of  February, 
applied  to  vary  the  order,  by  directing 
that  the  committees  might  be  authorized, 
out  of  the  sum  of  bank  annuities  be- 
longing to  the  lunatic,  to  purchase  an 
annuity  of  30/.  a  year,  for  the  life  of  the 
lunatic,  by  way  of  increasing  the  main- 
tenance. 

By  the  affidavit  in  support  of  the  appli- 
cation it  appeared  that  such  an  annuity 
might  be  purchased  in  **  The  West  London 
Savings  Bank  and  Government  Annuity 
Institution"  for  the  sum  of  397/.  12s.  and 
30^.  fees  of  the  office. 

The  Lord  Chancellor  made  the  order. 
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BECKITT  9.  BILLBOROUOH. 


Company  —  Scripholder  —  Registered 
Shareholder — Trustee  and  Cestui  que  Trust 
— Subject' Matter  of  Suit,  Trifling  Amount 
of- — Costs, 

The  allottee  of  scrip  in  a  provisionally  re- 
gistered public  joint-stock  company  sold  the 
scrip  certificates  in  the  market,  and,  after 
the  company  obtained  its  act  of  parliament, 
and  in  default  of  the  scripholder  claiming 
to  be  registered  within  the  time  required  by 
the  company,  was  registered  as  the  owner, 
and  received  sealed  certificates  of  the  shares. 
He  subsequently  paid  calls  and  sold  the 
shares  in  the  market :  —  Held,  that  the 
allottee  was  trustee  of  the  shares  standing 
in  his  name  for  the  purchaser  of  the  scrip 
certificates. 

The  plaintiff  (the  purchaser  of  the  scrip) 
discovering  from  the  answer  of  the  defendant 
(the  allottee)  that  the  amount  received  for 
the  shares  was  only  91,,  and  having  pre-' 
viausly  grounds  for  supposing  that  a  larger 
amount  might  be  recovered,  offered  to  aban- 
don  the  suit  upon  payment  of  the  9/.  and  his 
costs.  The  defendant  refused,  and  the  Court 
decreed  payment  to  the  plaintiff  of  the  91, 
and  costs  of  the  suit. 

This  was  a  suit  for  an  account  of  the  pro- 
ceeds of  the  sale  of  ten  shares  in  the  North- 
western Railway  Company.  The  defen- 
dant was  the  original  allottee  of  the  shares 
when  the  company  was  only  provisionally 
registered  (1845),  and  had  sold  the  scrip 
(upon  which  he  had  paid  a  deposit  of 
1/.  2s,  per  share)  to  brokers  at  Liverpool 
for  54/.  The  scrip,  after  passing  through 
various  hands,  was  purchased  by  the  plain- 
tiff for  6/.  155.  per  share  (67/.  10*.).  The 
company  was  subsequently  incorporated 
by  act  of  parliament,  and  it  then  adver- 
tised in  die  Railway  Times,  Railway 
Record,  and  certain  local  newspapers,  that 
the  scripholders  were  to  send  in  their  scrip 
to  the  secretary  for  the  purpose  of  registry, 
and  that  the  share-register  required  by  the 
Companies  Clauses  Consolidation  Act  (1) 

(1)  8  Vict  c.  16. 


would  be  closed  in  the  September  follow- 
ing. The  plaintiff  not  having  sent  in  his 
scrip  pursuant  to  the  advertisement,  the 
defendant  was  registered  in  the  books  of 
the  company  as  the  owner  of  the  ten  shares 
in  October  1846,  and  sealed  certificates 
thereof  were  delivered  to  him.  A  call  of 
1/.  Ss,  per  share  having  been  made  (pay- 
able on  the  4th  of  November  following) 
the  defendant  on  the  26th  of  October  1846 
sold  the  ten  shares  in  the  market  for  IBs, 
per  share,  the  purchaser  paying  the  calls, 
and  the  shares  being  then  at  a  discount  of 
4«.  per  share.  In  January  1847f  the 
plaintiff  having  ascertained  at  the  office  of 
the  company  that  the  defendant  was  the 
registered  owner  of  the  shares,  applied  to 
him  by  letter  for  the  delivery  of  the  sealed 
certificates  of  them,  and  offered  to  repay 
the  amount  of  any  calls  paid  in  respect  of 
them.  To  this  letter  the  defendant  did 
not  reply.  In  March  1847,  a  second  call 
of  1/.  10s,  per  share  was  made,  amount- 
ing, with  the  previous  call,  to  2/.  ISs,  per 
share.  In  June  1847,  the  plaintiff  again 
applied  by  letter  to  the  defendant  requir- 
ing an  account  of  the  proceeds  of  the 
shares,  and  threatening  proceedings  in 
Chancery  in  case  of  non-compliance  with 
his  request.  In  reply  to  this  application, 
the  defendant  wrote  to  the  plaintiff,  deny- 
ing his  liability  to  account,  and  stating 
that  the  shares  had  been  sold,  but  that  the 
same  number  might  be  then  purchased  by 
the  plaintiff  in  the  market  for  2/.  16^.  per 
share,  being  2s.  less  than  the  amount  of 
the  calls  already  paid  on  each. 

The  present  bill  was  then  filed,  pra3ring 
that  the  defendant  might  be  decreed  to 
account  to  the  plaintiff  for  the  proceeds  of 
sale  of  the  shares,  with  such  fdrther  sum 
as  might  have  been  received  if  they  had 
been  sold  at  the  highest  marketable  price 
(2/.  5s,  per  share  premium)  reached  by 
them  since  the  defendant  was  registered 
as  the  owner,  the  plaintiff  offering  to  repay 
him  all  sums  paid  by  him  for  calls  and 
to  give  such  indemnity  in  respect  of  the 
shares  as  the  Court  should  direct. 

It  appearing,  by  the  answer  of  the  de- 
fendant, that  the  amount  in  litigation  was 
only  18^.  per  share,  or  9/.  in  the  whole, 
exclusive  of  the  calls,  the  plaintiff  offered 
to  abandon  the  suit  on  payment  of  that  sum 
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and  the  costs  then  incimred.      This  offer 
was  refused  by  the  defendant. 

Mr.  Wood  and  Mr.  WinsiavXey^  for  the 
plaintiff,  ai^ed  that  the  sale  of  the  scrip 
was  legal — Yaung  v.  Smith  (2),  and  that 
the  purchaser  had  a  right  in  equity  to  be 
registered  as  the  shareholder,  the  company 
having  treated  the  scripholders  as  being 
entitled  to  be  registered—  Tht  London 
Grand  Junction  Railway  Company  v. 
Freeman  (3),  The  Midland  Great  Western 
Railway  Company  v.  Gordon  (4).  The 
defendant  was  a  trustee  for  the  plaintiff, 
and  liable  to  the  account  prayed,  and 
might  have  compelled  the  plaintiff  to  be 
registered — Duncuft  v.  Albrecht  (5).  The 
plaintiff  had  offered  to  indemnify  the 
defendant  in  respect  of  the  shares — Shaw 
V.  Fisher  (6),  Wynne  v.  Price  (7). 

The  Solicitor  General  (with  whom  was 
Mr.  Elmsley)y  for  the  defendant,  relied 
upon  the  laches  of  the  plaintiff  in  not 
sending  in  the  scrip  for  registry.  The 
registering  of  the  defendant  was  the  act  of 
the  company— jPAen^  v.  Gillan  (8).  There 
was  no  mutuality  between  the  plaintiff  and 
the  defendant  —  Jackson  v.  Cocker  (9). 
Scrip  passed  by  delivery,  like  a  bank  note, 
&c. ;  the  transfer  of  it  did  not  require 
registry,  and  it  could  not  be  followed.  The 
sum  realized  by  the  shares  was  less  than 
lOl.y  and  was  too  insignificant  for  a  suit  in 
equity. 

Mr.  Wood  replied,  and  contended  that 
there  was  no  authority  as  to  the  insignifi- 
cancy of  the  subject-matter  of  a  suit.  Suits 
for  sums  of  5l.  or  61.  it  was  stated  in  some 
old  cases  to  be  beneath  the  dignity  of  the 
Court  to  entertain — Qffley  v.  Whitehall 
(10),  Nugent  v.  Smyth  (11). 

(2)  15  Mee.  &  W.  121 ;  8.  c  4  Rail.  Cas.  135 ; 
15  Law  J.  Rep.  (n.s.)  Exch.  81. 

(3)  2  Man.  &  G.  606;  s.  c.  2  Sc.  N.R.  705. 

(4)  5  RaiL  Ca.  76 ;  8.  c.  16  Law  J.  Rep.  (n.s.) 
Exch.  166. 

(5)  12  Sim.  189. 

(6)  2  De  Gex  &  Sm.  11 ;  8.  c.  5  Rail.  Ca8.  461. 

(7)  o  Rail.  Ca.  465. 

(8)  5  Hare,  1 ;  s.  c.  15  Law  J.  Rep.  (n.s.)  Chanc 
66. 

(9)  4  Beay.  59 ;  s.c.  2  Rail.  Ca.  368  ;  10  Law  J. 
Rep.  (n.8.)  Chanc.  286. 

(10)  Bunb.  17. 

(11)  Mos.  354. 


WiGRAM,  V.C. — The  case  is  clearly  one 
in  which  this  Court  will  interfere  to  give 
relief  against  the  defendant  as  a  trustee* 
Shares  in  a  railway  company  cannot  be 
considered  as  falling  within  the  rule  ap- 
plied to  money  in  the  funds,  in  which 
sums  of  the  same  amount  are  considered  to 
be  equivalent.  Shares  may  be  specifically 
followed.  On  the  question  of  costs,  with 
reference  to  the  smsdl  amount  of  the  sum 
in  dispute,  I  will  reserve  my  judgment. 

Feb.  7. — ^WiGRAM,  V.C,  after  stating 
the  above  facts,  said,  the  sum  recovered 
by  the  plaintiff  does  not  exceed  9/.,  and 
the  question  I  am  asked  to  consider  is, 
whether  the  plaintiff,  who  has  elected  to 
proceed  in  equity  for  91. ,  instead  of  pro- 
ceeding at  law  by  an  action  for  the  money, 
is  entitled  to  his  costs,  which,  it  is  admitted, 
are  in  the  discretion  of  the  Court,  although 
by  the  general  rule  they  follow  the  event 
of  the  suit.  The  plaintiff  claims  the  dosts 
under  the  general  rule,  and  has  shewn  that 
at  the  time  he  filed  his  bill  he  had  no  in- 
formation of  the  price  at  which  the  shares 
had  been  sold  in  the  market  by  the  defen- 
dant, but  that  he  supposed  he  might  have 
recovered  the  sum  of  22/.  10^.  It  is  argued 
for  him  that  his  ignorance  of  the  price  at 
which  the  defendant  had  actually  sold  the 
shares  is  attributable  to  an  omission  or 
neglect  to  answer  the  plaintiff's  inquiriet 
on  the  subject ;  a  charge  which,  as  regards 
the  conduct  of  the  defendant,  is  not  with- 
out foundation.  To  that  it  is  answered 
that  the  plaintiff  might,  by  inquiry  at  the 
ofiice  of  the  company  and  by  consulting 
the  share  list,  have  ascertained  the  time 
when  the  shares  were  sold  and  the  price 
of  them  at  the  time  of  sale,  and  that  the 
plaintiff  ought  therefore  to  be  considered 
as  having  filed  his  bill  with  the  knowledge 
that  9/.  only  could  be  recovered.  To  this 
the  plaintiff  rejoined,  that  it  did  not  follow 
that  the  price  at  which  the  shares  had  been 
sold  was  contained  in  the  books  of  the 
company,  and  that  whether  it  was  or  not 
there  were  no  means  of  compelling  the 
company  to  inform  the  plaintiff  of  the 
amount  for  which  the  defendant  had  sold 
the  shares.  The  plaintiff  alleges  that  the 
defendant  was  bound  to  give  him  the  infor- 
mation required,  and  that  he  refused  to  do 
so.     To  this  may  be  added  the  fact  that, 
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after  the  defendant  had  put  in  his  answer, 
the  plaintiff  offered  to  ahandon  the  suit 
upon  payment  of  the  sum  due  to  him  and 
the  costs  up  to  that  time,  which  offer  was 
not  accepted.  Under  these  circumstances, 
I  think  that  the  costs  ought  to  follow  the 
result  of  the  suit.  I  shall  therefore  declare 
that  the  defendant  is  a  trustee  for  the  plain- 
tiff, and  order  that  the  proceeds  of  the  sale 
he  paid  to  the  plaintiff,  the  amount  heing 
admitted  to  he  91,,  suhject  to  just  allow- 
ances, together  with  the  costs  of  the  suit. 

Decree  accordingly. 


^M.}      ^^ 


re  LORIMER. 


M 

May 

Costs— Tenant  for  Life— 10  ^11  Fid. 
c.  96. 

Under  the  act  for  the  indemnity  of  trustees, 
a  tenant  for  life  petitioned  for  payment  of 
the  dividends  to  her: — Held,  the  general 
personal  estate  of  the  testatrix  being  ex- 
hausted,  that  the  costs  of  the  petition  must 
be  paid  out  of  the  income^  and  not  out  of  the 
principal, 

Susannah  Lorimer,  hy  her  will,  dated  the 
28th  of  March  1827,  gave  1,000/.  reduced 
annuities  to  Messrs.  Wallace  and  Lyon, 
whom  she  appointed  her  executors,  in  trust 
during  the  life  of  her  daughter,  Margaret 
Crraham,  the  wife  of  John  Andrew  Graham, 
of  New  York,  America,  to  pay  the  dividends 
to  such  persons  as  her  daughter  notwith- 
standing her  coverture  should,  by  writing 
under  her  hand,  appoint,  and  in  default  of 
appointment,  into  the  proper  hands  of  her 
daughter,  and  upon  her  single  receipt  for 
the  same ;  and  after  her  decease  to  pay 
the  same  dividends  to  her  grandson,  John 
Lorimer,  the  son  of  her  daughter,  Margaret 
Graham,  for  his  life,  and  after  his  decease 
the  1,000Z.  was  to  he  divided  among  all 
his  children  as  therein  mentioned. 

Upon  the  decease  of  the  testatrix,  her 
will  was  proved  by  James  Lyon  alone,  on 
the  22nd  of  February  1831,  and  he  set 
apart  the  sum  of  1 ,000/.  reduced  annuities 
to  answer  the  bequest. 

This  sum  afterwards  became  vested  in 
Mary  Ann  and  Hannah  Lyon,  and  they, 
under  the  provisions  of  the  10  &  1 1  Vict. 


c.  96,  paid  the  amount  into  court,  upon 
which  a  sum  of  72/.  165.  3^.  had  accnied 
due  for  dividends. 

On  the  Ist  of  April  1850,  Mai^aiet 
Graham  constituted  Messrs.  Baring 
Brothers  &  Co.  her  attomies  to  recover 
all  such  sums  as  should  become  due  on 
accoimt  of  any  dividends  upon'  the  said 
sum  of  1,000/.  reduced  annuities,  and  they 
now  presented  this  petition,  asking  that  a 
sum  of  72/.  16^.  3(/.  cash  and  all  dividends 
to  accrue  due  on  the  1,000/.  reduced 
annuities  might  be  paid  to  Messrs.  Baring 
Brothers,  or  any  or  either  of  them,  untU 
ftirther  order.  It  also  asked  that  the  costs 
might  be  paid  by  a  sale  of  a  sufficient  part 
of  the  principal. 

Mr.  Lloyd  appeared  in  support  of  the 
petition. 

The  Master  op  the  Rolls.  —  Why 
should  not  the  costs  of  paying  the  money 
into  court  be  paid  out  of  the  general  estate 
of  the  testatrix  ? 

Mr.  J.  H.  Taylor. — The  Misses  Lyon 
are  not  the  legal  personal  representatives 
of  the  testatrix  whose  estate  has  been  ad- 
ministered. They  coidd  not  be  advised  to 
part  with  the  fund,  and  they  have  there- 
fore paid  it  into  court,  by  which  act  it  has 
been  completely  secured,  and  appropriated 
for  the  parties  entitled.  There  is,  there- 
fore, no  fund  for  the  payment  of  costs,  and 
as  Uiis  petition  is  for  the  benefit  of  the 
tenant  for  life,  they  ought  to  be  paid 
out  of  the  dividends  and  not  out  of  the 
principal. 

The  Master  op  the  Rolls.— I  must 
make  the  order  according  to  the  prayer, 
except  that  as  this  petition  is  for  the  benefit 
of  the  tenant  for  life,  I  must  direct  the 
costs  to  be  paid  out  of  the  dividends. 


.R.       CIn 
•ch7;< 
7,  30.  (^ 


re  suDLOW  and  kingdon, 
ex  parte  the  dover  and 
deal  railway  company. 


M 
March 
May 

Costs — Order  for  Taxation — [Railway 
Directors — Personal  Undertaking,  Liability 
on-'Winding  up  Acts,  1848  and  1849. 

On  the  application  of  four  of  the  directors 
of  a  railway  company,  an  order  for  the  tax- 
ation of  the  bill  of  parliamentary  agents  was 
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nutde,  under  which  the  directors  submitted 
to  pay  what  should  be  found  due  to  them. 
The  bills  were  taxed  at  224/.  1^.  Sd.^  but 
before  the  certificate  of  the  taxing  Master 
was  obtained  a  petition  was  presented  and  an 
order  was  made  for  winding  up  the  company. 
Upon  an  application  for  an  injunction  to 
restrain  the  parliamentary  agents  from  issu^ 
ing  any  process  against  the  directors,'^' 
Held,  that  their  submitting  to  pay  was  a 
personal  undertaking;  and  the  injunction 
was  refused,  but  without  costs. 

This  was  a  motion,  by  Joseph  Thompson, 
Lord  Albert  Conyngham,  William  Gore, 
and  Henry  William  Beauclerk,  directors 
of  the  Dover  and  Deal  Railway  Company, 
to  restrain  Messrs.  Sudlow  &  Elingdon 
from  issuing  any  execution  or  other  pro- 
cess, or  taking  any  proceedings  whatever, 
imder  an  order  made  on  the  Slst  of 
January  1849  against  them  upon  their 
undertaking,  contained  in  the  order,  for 
enforcing  payment  of  the  sum  found  to  be 
due  to  Messrs.  Sudlow  &  Kingdon  from 
the  directors,  by  the  Master's  certificate, 
dated  the  15  th  of  February  last. 

In  November  1845  Messrs.  Sudlow  & 
Kingdon  were  employed  as  parliamentary 
agents  on  behalf  of  Uie  Dover  and  Deid 
Railway  Company.  On  the  11th  of  De- 
cember 1848  they  delivered  their  bUl  of 
costs,  charges,  and  disbursements.  On 
the  31st  of  January  1849,  upon  the  peti- 
tion of  the  said  directors  of  the  railway 
company,  the  bills  were  referred  to  the 
taxing  Master  of  the  Court  of  Chancery, 
to  tax  and  settle  such  bills,  and  under  the 
order  made  the  directors  submitted  to  pay 
what  should  be  foimd  due  to  Messrs.  Sud- 
low &  Kingdon  (1).  On  the  15th  of  Feb- 
ruary  the  taxing  Master  certified  that  he  had 
taxed  the  bills,  and  found  that  2241.  Is.  Sd. 
was  due  from  the  directors  to  Messrs.  Sud-» 
low  &  Kingdon.  On  the  18th  of  February 
1850  Messrs.  Sudlow  &  Kingdon  wrote 
to  Mr.  Hook,  the  solicitor  of  the  directors, 
for  a  cheque  for  the  amount.  On  the 
25  th  of  January  1850  an  order  was  made, 
upon  the  petition  of  James  Short,  by  the 
Vice  Chancellor  of  England,  under  the 
Joint-Stock  Companies  Winding-up  Acts, 
1848  and  1849,  11  &  12  Vict.  c.  45.  and 


12  &  13  Vict.  c.  108,  ordering  that  the 
Dover  and  Deal  Railway  Company  should 
be  wound  up.  On  the  16th  of  February 
the  Master  appointed  Henry  Crosdill  the 
ofiicial  manager  of  the  company. 

Mr.  Turner  and  Mr.  Mackeson,  in  sup- 
port of  the  motion. — ^The  property  and 
effects  of  the  company  have  been  taken 
frx)m  the  hands  of  the  directors  by  the 
Winding-up  Act,  11  &  12  Vict.  c.  45. 
ss.  19.  and  29,  which  vests  the  estate,  effects, 
and  credits  of  the  company  in  the  ofiicial 
manager  upon  his  appointment,  and  re- 
strains the  directors  from  interfering.  The 
undertaking  given  by  them  was  in  the 
character  of  directors,  and  as  such  they 
would  have  been  willing  to  discharge  the 
demands ;  but  they  have  ceased  to  have 
any  controul  over  the  funds  of  the  com- 
pany, and  consequently  no  proceedings 
should  be  allowed  against  them,  but  Messrs. 
Sudlow  &  Kingdon  should  prove  their  debts 
before  the  Master. 

Mr.  Walpole,  on  behalf  of  Messrs.  Sud- 
low &  Kingdon. — The  judgment  given  upon 
the  application  of  the  directors  created  no 
debt  against  the  company,  but  the  order 
for  taxation  was  made  upon  their  personal 
undertaking  to  pay.  The  11  &  12  Vict, 
c.  45.  s.  19,  restraining  the  directors  from 
parting  witii  the  assets,  refers  only  to 
claims  made  against  the  comply ;  and  the 
58th  and  73rd  sections  support  this  view 
of  the  case.  The  directors  who  applied 
for  taxation  are  therefore  personally  liable 
to  pay  the  debt,  and  this  application 
should  be  refused,  with  costs. 

Mr.  Turner,  in  reply. 

May  7. — The  Master  of  the  Rolls. — 
Upon  the  order  for  the  taxation  of  these 
costs,  I  consider  that  the  directors  gave 
their  personal  undertaking  for  payment  of 
what  should  be  found  due,  and  their  only 
means  of  reimbursement  is  by  placing 
themselves  in  a  situation  to  obtain  repay- 
ment as  for  a  debt  paid  for  the  company. 
I  must,  therefore,  refrise  the  motion. 

May  30. — Mr.  Walpole  asked  for  the 
costs. 

The  Master  of  the  Rolls. — ^I  shall 
not  give  any  costs. 


(J)  18  Law  J.  Rep.(N.8.)Chanc  182. 
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July 

Practice — Plea — Misnomer  of  Plaintiff. 

A  defendant  by  plea  stated  that  the  plain* 
tiff  J,  H,  H,  C.  was  commonly  called  Viscount 
Alfordy  and  not  Viscount  Alfred^  as  stated 
in  the  bill^  and  submitted  to  the  Court  whether 
he  should  make  any  further  answer : — Held^ 
that  the  defendant  might  have  guarded  him- 
self from  the  error y  and  was  not  to  be  ex- 
cusedfrom  answering ;  and  that  the  plaintiff 
was  not  to  be  compelled  to  correct  the  error 
at  the  expense  of  giving  the  defendant  further 
time  to  answer  the  bill:  and  the  plea  was 
overruled,  with  costs. 

This  plea  was  filed  by  the  defendant, 
Robert  Southee,  on  the  ground  that  the 
plaintiff,  John  Hume  Home  Cust,  was 
commonly  called  or  known  by  the  name 
or  style  of  Viscount  Alford  and  not  by 
the  name  or  style  of  Viscount  Alfred  as 
stated  in  the  bill,  and  submitted  to  the 
Court  whether  he  should  make  any  further 
answer. 

The  bill  was  filed,  on  the  29th  of  April, 
by  John  Hume  Home  Cust,  commonly 
called  Viscount  Alford,  which  by  mistake 
was  written  Alfred  in  the  engrossment,  and 
others  against  Robert  Southee  and  Thomas 
Newnham  to  obtain  an  account,  and  for  the 
administration  of  the  estate  of  William 
Chaplin,  deceased. 

In  May  an  appearance  was  entered  for 
the  defendant,  R.  Southee,  in  the  following 
form  :  **  Robert  Southee  ats.  John  Hume 
Home  Cust,"  (omitting  commonly  called 
Viscount  Alford)  and  others. 

On  the  20th  of  June  the  defendant 
obtained  a  fortnight's  time  to  answer,  and 
served  it  upon  the  plaintiff,  and  at  the 
same  time  informed  the  plaintiff  of  the 
error  in  the  bill,  and  subsequently  filed 
this  plea. 

Mr,  Roundell  Palmer  and  Mr,  Prender- 
gasty  for  the  plea. — The  misnomer  in  the 
bill  may  affect  the  defendants :  supposing  it 
is  dismissed  with  costs,  the  subpoena  will 
be  of  no  avail  in  consequence  of  there  being 
no  such  party ;  difficulties  will,  therefore, 
arise  in  ihe  execution  of  the  writ.  It  is 
also  requisite  to  correctly  entitle  a  suit 
before  a  witness  can  be  convicted  of  per- 
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jury.  These  questions  have  been  before 
the  courts  of  law,  and  they  have  decided 
that  it  is  proper  to  take  the  objection  by 
plea — Jones  v.  MaeqnilUn  (1),  Morley  y. 
Law  (2),  Digby  y.  Alexander  (S),  and 
Chandler  v,  Parkes  (4),  The  plaintifEs 
have  had  every  opportunity  given  them  to 
amend,  but  they  would  not,  and  this  course 
is  taken  to  compel  them. 

Mr.  Turner  and  Mr.  BaUy,  contra.<— 
This  is  an  attempt  to  get  time  to  answer 
beyond  that  allowed  by  the  rules  of  the 
Court ;  and  also  notwithstanding  the  3  &  4 
Will.  4.  c.  42.  s.  11,  it  is  an  attempt  to  re- 
establish technical  strictness  in  pleading 
after  it  has  been  abolished  at  law.  The 
name  of  the  plaintiff  is  correct ;  the  error  is 
in  the  title  used  by  curtesy ;  it  is,  therefore, 
absurd  to  say  that  the  parties  could  not  ob* 
tain  relief.  There  is  no  instance  of  such  a 
plea  as  this  being  filed ;  there  are  pleas  to 
the  person,  but  none  for  misnomer.  The 
defendant  does  not  plead  that  the  plaintiff 
has  given  a  misdescription  of  evidence ;  he 
admits  also  that  he  knows  who  the  plaintiff 
is,  and  even  supposing  there  was  an  indict* 
ment  for  perjury,  the  question  would  be 
whether  the  party  was  the  person  intended* 
It  is  difficult  to  ascertain  what  is  meant  by 
a  plea  in  abatement — Simpson  v.  Burton  (5), 
Roberts  v.  Jones  (6),  Neck  v.  Gains  (7). 
The  proper  course  for  the  plaintiff  was  to 
move  to  take  the  bill  off  the  file,  but  in 
such  a  case  as  this  it  would  not  have  been 
granted. 

Mr,  Roundell  Palmer,  in  reply. — ^The 
defendant  has  a  right  to  know  the  party 
seeking  relief,  and  after  that  to  be  placed 
in  the  same  position  with  regard  to  appli- 
cations for  security  for  costs,  for  time 
to  answer  or  otherwise,  as  if  the  bill  had 
been  correctly  filed.  In  the  present  state 
of  the  record,  can  the  plaintiff  compel  a 
defendant  to  answer  or  proceed  without 
amending  ?  A  motion  to  take  the  bill  off  the 
file  would  be  more  harsh  than  the  plea; 

(1)  5  Term  Rep.  195. 

(2)  2  Brod.  &  B.  34. 

(3)  8Bing.416;  s.c  1  Mo.  &  Sco.  559 ;  1  Law  J. 
Rep.  (n.s.)  C.P.  122. 

(4)  3  Esp.  76. 

(5)  1  Beav.  55B;  s.  c.   8  Law  J.  Rep.  (n.t.) 
Chanc.  328. 

(6)  7  Beav.  57»  266;  8.  c.  13  Law  J.  Rep.  (n.s.) 
Chanc  32. 

(7)  1  De  Oex  &  Sm.  223. 
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but  there  is  an  absence  of  authority  for 
such  a  proceeding :  a  plea  in  abatement  is 
the  proper  course,  and  this  proceeding 
is  correct. 

The  Master  of  the  Rolls. — It  is  with 
surprise  and  regret  that  I  see  such  a  plea 
filed.  Mistakes  will  sometimes  happen,  but 
in  such  cases  the  usual  course  is  to  state 
the  name  correctly,  and  add  **  in  the  bill  by 
mistake  called,"  &c.,  as  stated  erroneously 
in  the  bill.  In  this  case  there  is  evidently 
a  clerical  error,  but  I  do  not  think  the 
defendant  can  be  excused  from  answering ; 
he  could  have  guarded  himself  against  the 
error.  Is,  then,  the  plaintiff  to  be  com- 
pelled to  correct  the  error  at  the  expense 
of  so  much  time  to  be  given  to  the  defen- 
dant ?  I  see  no  reason  for  it,  and  I  must 
overrule  the  plea,  with  costs. 

[See  Mitf.  Plead,  234, 4th  edit. ;  Lepara 
V.  Sir  J.  Jermaine,  3  Salk.  235 ;  Lord 
08sulston*8  case,  3  Salk.  336  ;  Nutton  v. 
Crow,  10  Mod.  283, 284 ;  Jefferies  v.  Snow, 
Carth.  14.] 


M 

July 


.R.     \ 
r20.  S 


WRIGHT  V.  CATTELL. 


County  Court — Jurisdiction  of  Court  of 
Chancery — Petty  Bay  Office — Prohibition. 

The  Judges  of  the  courts  of  common  law 
being  upon  the  circuit,  a  prohibition  out  of  the 
Petty  Bag  Office  was  applied  for  and  was 
granted  by  the  Court  of  Chancery  to  the  Judge 
of  the  County  Court,  to  prevent  him  from 
carrying  into  execution  a  judgment  obtained 
therein  upon  a  matter  stated  not  to  be  within 
its  jurisdiction. 

This  was  a  motion  for  an  order,  or  for  a 
direction  to  the  Clerk  of  the  Petty  Bag  to 
issue  a  writ  of  prohibition  to  Frederick 
Trotter  Dimsdale,  Judge  of  the  County 
Court  of  Warwick,  holden  at  Warwick,  to 
stop  him  from  proceeding  further  with  a 
judgment  upon  a  plaint  in  that  court,  en- 
titled between  Jesse  Wright  plaintiff,  and 
Isaac  Cattell  defendant. 

Mr.  Steere,  in  support  of  the  motion.— 


The  application  is  made  to  this  court  as 
the  Judges  at  common  law  are  upon  circuit, 
and  the  Judge  at  chambers  has  no  jurisdic- 
tion in  the  matter.  In  such  cases,  there- 
fore, where  a  party  is  sued  for  matter 
out  of  the  jurisdiction  of  an  inferior 
court,  the  Court  of  Chancery  may  grant  a 
prohibition — Anonymous  (1).  The  11  &  12 
Vict.  c.  94.  was  passed  to  regulate  the 
offices  of  the  Petty  Bag,  and  this  has  been 
amended  by  the  12  &  13  Vict.  c.  109, 
and  by  section  34.  it  is  provided  that  the 
superior  courts  of  common  law  shall  have 
the  same  powers  as  in  actions  in  their 
courts ;  and  by  section  39.  the  Judges  are 
to  dispose  of  matters  arising  or  incident  to 
any  action  on  the  common  law  side  of  the 
Court  of  Chancery,  but  the  46th  section 
saves  the  jurisdiction  of  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls.  It  is 
also  by  section  48.  provided,  that  the  courts 
of  common  law  shall  take  cognizance  of 
the  writs  issued  out  of  the  Petty  Bag  Office. 
It  is  apparent,  therefore,  that  the  acts  do 
not  displace  the  ancient  and  undoubted 
jurisdiction  of  the  Court  of  Chancery  to 
issue  the  writ.  The  common  law  Judges 
have  then  power  to  hear  and  determine  the 
question,  and  it  is  not  necessary  for  them 
to  make  any  return  to  this  court.  In  this 
case  execution*  is  to  issue  on  Monday.  If 
this  Court  refuses  the  writ  of  prohibition, 
the  defendant  is  without  any  means  of  cor- 
recting the  error  which  he  conceives  has 
been  made  in  the  inferior  court.  But  if  the 
writ  now  asked  for  is  obtained  improperly, 
the  plaintiff  may  obtain  a  rule  calling  upon 
the  defendant  to  shew  cause,  before  a  Judge 
at  common  law,  why  the  prohibition  issued 
from  the  Petty  Bag  Office  should  not  be 
set  aside,  or  why  a  supersedeas  should  not 
issue. 

[The  Master  of  the  Rolls. — It  would 
seem  that  I  have  still  jurisdiction  to  issue 
the  writ.    What  are  the  merits  ?] 

Mr,  Steere. — The  defendant  is  sued  for 
rent,  but  he  denies  that  the  plaintiff  is  the 
landlord.  The  question,  therefore,  is  one 
concerning  the  title  to  land,  and  it  falls  within 
the  9  &  10  Vict.  c.  95.  s.  58,  which  pro- 

(1 )  IP.  Wmt.  476.  And  see  Newhonte  v.  Mil- 
bank,  1  Yem.  276 ;  Iveson  v.  Harris,  7  Yes.  251  and 
257;  Montgomery  v,  Blair,  2  Seho.  &  Lef.  136. 

(2)  See  now  12  ft  18  Yiet  c.  101. 
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vides  that  the  County  Court  shall  not  have 
cognizance  of  any  action  of  ejectment,  or 
in  which  the  title  to  any  corporeal  or  incor- 
poreal hereditaments,  &c.  shall  be  in  ques- 
tion ;  but  notwithstanding  this  the  Judge 
has  made  an  order  that  he  shall  pay,  and 
execution  is  to  be  issued  on  Monday. 

The  Master  of  the  Rolls. — I   shall 
direct  the  writ  of  prohibition  to  be  issued. 


Feb 
May 


L.C.  ) 
I.  8,  18;  V 
lay  2.     J 


CROSS   r.    8PRIOO. 


Deed — Bond — Principal  and  Surety-^ 
Giving  Time  to  the  principal  Debtor — JDw- 
charge  of  Surety. 

The  testator  advanced  1,000/.  to  W,  on 
his  bond^  in  which  J,  joined  as  surety,  W, 
becoming  involved  in  his  affairs^  arranged 
VfUh  his  creditors  to  pay  \\s.  in  the  pounds 
the  testator  guaranteeing  the  payment  of  the 
composition*  The  assets  of  n,  would  not 
have  been  sufficient  for  payment  of  the  com- 
position  if  the  testator  had  enforced  payment 
of  his  bond  debt : — Heldy  upon  appeal,  that 
the  effect  of  the  transaction  was  to  give  time 
to  the  principal  debtor,  as  the  testator,  after 
having  joined  in  the  compromise,  could  not 
have  enforced  his  demand  upon  the  bond  to 
the  disappointment  of  the  trade  creditors, 
and,  consequently,  that  the  surety  was  dis- 
charged. 

This  was  an  appeal  from  the  decision  of 
Wigram,  V.C,  reported  in  IS  Law  J.  Rep. 
(n.s.)  Chanc.  204,  where  the  facts  are  fully 
stated. 

Mr.  Teed  and  Mr.  Hallett,  in  support 
of  the  appeal. 

The  Solicitor  General  and  Mr,  Glasse, 
contra. 

The  case  haying  stood  over,  the  Lord 
Chancellor,  on  the  2nd  of  May,  delivered 
out  the  following  judgment : — 

The  Lord  Chancellor. — This  is  one  of 
those  cases  in  which  an  unfortunate  de- 
parture from  the  regular  course  has  brought 
into  discussion,  and  calls  for  a  decision 
upon,  a  matter  not  in  issue  in  the  cause, 


or  capable  of  being  disposed  of  by  any 
adverse  proceeding  in  it.     The  object  of 
the  suit  and  the  purport  of  the  decree  were 
to  take  the  usual  accounts  of  the  estate  of 
a  trader,  Thomas  Cross,  and,  as  incidental 
thereto,  to  inquire   of  what  his  personal 
estate  consisted.      The   Master  reported 
that  it  consisted,  amongst  other  things,  of 
a  sum  of  l,000i.,  secured  by  a  bond  of 
William  Gilbert,  and  for  which  the  appel- 
lant, John  Gilbert,  and  one  Robert  West 
Hyde  were  sureties,  each  as  to  one-third 
of  the  1,000/.     John  Gilbert  happened  to 
be  a  party  to  the  cause  in  another  cha- 
racter,  but  not  as   connected  with    this 
bond ;  and  Robert  West  Hyde  was  not  a 
party  to  the  cause  ;  and  it  is  obvious  that, 
as  sureties  to  the  bond,  they  would  not 
have  been  proper  parties  to  the  suit,  and 
that    the   Court    had  no  jurisdiction  to 
compel  pa3rment  by  them  of  any  part  of 
the   1,000/.,  for  which  they  might  have 
become  sureties.     It  appears,  however,  by 
the  Master's  report  of  the  drd  of  August 
1848,  that  the  counsel  for  the  appellant, 
John  Gilbert,  one  of  the  sureties,  induced 
the  Court  to  direct  the  Master  to  inquire 
whether  the  appellant  was  liable  to  pay 
any  part  of  the  1,000/.  as  surety  for  William 
Gilbert,  the  obligor,  without  any  under- 
taking on  his  part  to  pay  what,  if  anything, 
should  be  so  due.     The  Master  found  that 
the  appellant,  John  Gilbert,  was  not  liable 
for  any  part  of  the  1,000/. ;  and  in  answer 
to  another  part  of  the  decree,  that  it  was 
not  expedient  that  any  proceedings  should 
be  taken  to  enforce  payment  by  William 
Gilbert  or  Robert  West  Hyde  of  the  1,000/. 
This  inquiry  must  have  been  ordered  for 
the  purpose  of  enabling  the  Court  the  bet- 
ter to  give  directions  for  the  administration 
of  the  estate ;  for  although  a  report  that 
nothing  was  due  from  the  principal  debtor 
would  operate  in  favour  of  the  surety,  yet 
the  principal   might  well    remain   liable, 
although  his  surety  had  been  discharged  ; 
and  the  whole  case,  so  far  as  it  might  affect 
the  surety,  was  open  upon  the  inquiry  as 
to  his  liability.    To  this  report  the  plaintiff 
took  exceptions,  including  the  finding  both 
as  to  the  principal  and  the  surety ;  and  the 
Court  having  allowed  the  exceptions,  the 
effect  was  a  decision  that  the  surety  was 
liable  for  that  proportion  of  the  debt  for 
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which  he  had  undertaken ;  and  the  surety, 
John  Gilbert,  having  alone  appealed  from 
that  decretal  order,  that  is  the  only  question 
before  me ;   but  the  argument  before  Vice 
Chancellor  Wigram,,  and  his  Honour's  judg- 
ment, and  the  argument  before  me,  turned 
principally  upon  the  liability  of  William 
Gilbert,  the  principal.     If  the  Court  had 
been  of  opinion  that  the  principal  had  been 
discharged,  it  would  not  have  been  material 
to  consider  the  peculiar  case  of  the  surety ; 
but  having  come  to  a  contrary  conclusion, 
the  question  whether    the   circumstances 
amounted   to   a  discharge  of  the   surety 
would  appear  to  have  called  for  a  decision ; 
because,    if  that   were    answered   in   the 
affirmative,  John    Gilbert,    the   exceptant 
and  appellant,  would  not  have  had  any 
interest  in   the   other  inquiry  ;    and   the 
exceptions  raising  the  question  as  to  his 
liability,  ought,  at  all  events,  to  have  been 
overruled,  although  no  practical  result  can 
arise  from  the  finding  either  way  in  this 
cause.    I  do  not,  however,  think,  that  after 
what  has  taken  place,  I  ought,  for  that 
reason,  to  decline  expressing  my  opinion 
upon  that  point.     From  the  Master's  re- 
port, and  the  evidence  to  which  it  refers, 
it  appears  that  the  testator  having  advanced 
1,000Z.   to   the  said   William  Gilbert,    to 
assist  him  in  a  partnership  business,  Wil- 
liam  Gilbert  executed  a  bond  to   secure 
repa3rment  of   that  sum  ;    John   Gilbert 
and  Robert  West  Hyde  becoming  sureties 
each  for  one-third  of  that  sum.     The  part- 
nership business  having  become  involved, 
William  Gilbert  agreed  with  his  creditors 
to  pay  a  composition  to  them  of  11^.  in  the 
pound  upon  their  debts  ;  but  the  property 
of  the  business  being  insufficient  to  pay 
such  composition,  if  the  testator  exacted 
payment   of  his    1,000/.   bond   debt,    he 
agreed  not  to  require  pa3rment,  but  to  give 
it  up  altogether,  and  to  guarantee  to  the 
creditors  the  composition  of  ils.  in  the 
pound.    The  Master  found  that  the  surety 
was  discharged,  the  transaction  amounting 
to  a  giving  of  time  to  the  principal ;  and 
in  this  opinion  I  concur.     The  question 
really   is,   whether,  under  these   circum- 
stances, the  testator  could  call  upon  Wil- 
liam Gilbert  and  compel  him  to  pay  the 
1,000Z.     He  had  joined  in  representing  to 
the  creditors  that  there  was  property  equal 
to  pay  11 5.  in  the  pound;  but  that  would 
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not  be  so  if  he  had  required  payment  of 
his  1,000Z.,  and  he,  therefore,  promised  to 
relinquish  it.     Could  he   afterwards  dis- 
appoint the  expectations  he  had  raised, 
and  falsify  the  promise  he  had  made  by 
compelling  payment  of  the  1,000Z.  ?     It 
is  true,  that  as  he  guaranteed  the  payment 
of  the  composition,  the  creditors,  though 
disappointed  of  receiving  their  composition 
from  the  property   of  the  debtor,   might 
obtain  it  from  the  testator ;  but  under  the 
arrangement  they  had  the  double  security, 
and  it  was  for  them  to  judge  whether  they 
would  take  the  personal  guarantee  of  the 
testator  in  lieu  of  the  actual  produce  of 
the  estate.     I  think  it  clear  that  the  tes- 
tator could   not  have  withdrawn  himself 
from  the   arrangement  to  which  he  had 
become  a  party,  and  have  demanded  pay- 
ment of  his  1,000Z.  before  that  arrangement 
had  been  carried  into  effect.     And,  con- 
sequently, that  William  Gilbert,  the  prin- 
cipal debtor,  having  had  time  given  him 
by  the  obligee,  that  is  to  say,  a  new  obli- 
gation entered  into  which  protected  him 
against  payment  of  the  debt,  the  surety 
was   discharged.      If  the    testator    could 
have  called  upon  John  Gilbert  to  pay  his 
proportion  of  the  1,000/.,  he  might  have 
required   repayment   of  it   from   William 
Gilbert,  whereby  the  arrangement  between 
William  and  the  testator  and  the  creditors 
would  have  been  defeated.     This  is  the 
principle   upon  which  cases  of  this   kind 
depend,  and  I  think  that  the  facts  bring 
this  case  within  it,  and  that  the  Master's 
finding  that  John  Gilbert  was  not  liable  to 
pay  any  part  of  the  1,000/.  was  correct, 
which  was  all  that  John  Gilbert  had  even 
under  the  irregular  reference  of  the  30th 
of  July  1847  to  do  with  the  matter.     The 
plaintiff,  however,  in  his  exceptions  to  the 
Master's  report,  controverts  all  the  findings 
both  as  to  John  Gilbert's  liability  and  as 
to   the  liability   of  the  principal   debtor, 
which,  in  the  view  I  have  taken  of  this 
case,   is   immaterial,   which   creates  some 
difficulty  as  to  the  form  of  the  order  to  be 
drawn  up  to  give  effect  to  my  decision.    It 
should,  however,  I  think,  be  to  overrule 
the  sixth  exception  upon  the  merits,  and 
all  the  others  as  immaterial  between  the 
plaintiff  and  John  Gilbert. 
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Partnership  J  Agreement  to  dissolve  — 
Specific  Performance — Account — Annuity 
'^'Statute  of  Limitations. 

By  agreement^  a  partnership  between  two 
solicitors  was  to  be  dissolved^  the  accounts 
takeUy  and  the  continuing  partner  to  pay  an 
annuity  quarterly^  for  three  yearSf  to  the 
retiring  partner.  The  latter  died  before 
the  expiration  of  the  third  year^  without 
having  received  any  part  of  the  annuity  :— 
Held,  on  billf  filed  within  six  years  fi^om  his 
death,  but  after  six  years  from  the  quarter 
day  preceding  it,  that  the  annuity  was  part 
(tf  the  agreement ;  and  that  his  representO' 
five  was  entitled  to  specific  performance  of 
the  whole  of  the  agreement,  irrespective 
of  the  question  whether  he  was  or  not  barred 
by  the  Statute  of  Limitations  from  recovering 
the  annuity  in  a  court  of  equity. 

This  was  a  suit  for  a  partnership  account 
under  an  agreement  to  dissolve,  and  for 
payment  of  arrears  of  annuity  agreed  to  be 
paid  to  the  retiring  partner. 

By  a  draft  agreement  in  writing,  made 
in  March  1840,  and  signed  by  the  defen- 
dant Thomas  Parker  and  John  Swayne 
Sculthorpe  (since  deceased),  it  was  agreed 
to  dissolve  their  then  partnership  of  soli- 
citors and  attomies ;  that  all  debts  and 
accounts  then  due  to  the  firm  should 
be  got  in ;  that  J.  S.  Sculthorpe  should 
retire,  and  his  share  in  the  business  be 
transferred  to  the  defendant ;  and  that 
in  consideration  of  such  dissolution,  re- 
tirement and  transfer,  the  defendant 
should,  by  bond,  secure  to  J.  S.  Sculthorpe 
an  annuity  of  100/.  a  year  from  the  25th 
of  March  1840,  payable  quarterly,  for 
three  years,  if  the  latter  should  so  long 
live.  The  bond  was  not  executed.  The 
partnership  was  dissolved,  and  the  defen- 
dant entered  into  sole  possession  of  the 
effects.  The  retiring  partner  died  in  Feb- 
ruary 1843,  and  the  plaintiff  took  out 
letters  of  administration  to  his  effects.  The 
defendant  had  never  paid  any  part  of 
the  annuity,  either  to  the  deceased  or  the 
plaintiff,  and  had  not  rendered  any  account 
otherwise  than  to  the  solicitors  of  the  plain- 
tiff. In  reply  to  an  application  from  them 
in  June  1847,  the  defendant  expressed  his 


willingness  to  render  the  accoimta  re- 
quired, upon  having  a  release  from  the 
plaintiiST  as  administrator,  but  resisted  pay- 
ment of  the  annuity  on  the  ground  that  it 
was  barred  by  the  Statute  of  Limitations 
(1).  The  bill,  stating  the  above  particulars, 
was  filed  in  February  1849,  and  within 
six  years  from  the  day  of  J.  S.  Sculthorpe's 
decease. 

The  Solicitor  General  and  Mr,  Bates, 
for  the  plaintiff. — The  annuity  claimed 
was  part  of  the  agreement  to  dissolve  the 
partnership,  and  the  agreement  being  ad- 
mitted by  the  defendant,  the  plaintiff  is 
entitled  to  have  it  carried  into  effect  in  toto. 
At  the  time  of  filing  the  bill  six  years  had 
not  elapsed  since  the  death  of  the  annuitant, 
and  therefore  the  claim  for  the  arrears  of 
the  annuity  was  not  barred  by  the  statute. 

They  cited — 

Lobb  V.  Stanley,  5  CI.B.  Rep.  574 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  a.B.  117. 
Sanders  v.  Coward,  15  Mee.  &  W.  48 ; 

8.  c.  15  Law  J.  Rep.(N.s.)£xch.  97; 

3  Dowl.  &  L.  P.C.  281. 
Townsend  v.  Deacon,  18  Law  J.  Rep. 

(n.s.)  Exch.  298. 

Mr,  James  Parker  and  Mr,  Terreli  for 
the  defendant.-— The  agreement  to  pay 
the  annuity  contained  no  provision  to 
pay  it  for  any  proportionate  part  of  a 
quarter.  The  Apportionment  Act  (2) 
was  not  applicable  to  the  interests  of  the 
grantor  and  grantee  of  an  annuity,  &c., 
but  merely  to  the  interests  of  successive 
g^ntees,  &c.  Consequently,  the  last 
payment  of  the  annuity  in  the  present 
case  which  could  be  claimed  was  that  which 
accrued  at  the  end  of  the  quarter  preceding 
the  decease  of  Sculthorpe.  At  the  time 
of  filing  the  bill,  six  years  had  elapsed 
since  the  expiration  of  that  quarter,  and 
therefore  the  claim  was  barred  by  the 
statute. 

The  Solicitor  General  replied. 

WiGRAM,  V.C.  thought  that  there  was 
an  agreement  to  dissolve  the  partnership, 
and  that  the   annuity  was  part  of  such 


;i)  3  &  4  Will.  4.  c  27. 
:2)  4  &  6  WiU.  4w  c.  22. 
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agreement.  The  plaintiff  was  entitled  to 
have  the  whole  of  the  agreement  speci- 
fically performed ;  and  as  the  dissolution 
and  the  right  to  an  account  were  founded 
upon  the  agreement,  it  was  not  necessary 
to  decide  whether  the  plaintiff  could  have 
come  into  equity  to  establish  the  annuity^ 
irrespective  of  the  accounts  of  the  partner- 
ship. The  decree,  therefore,  would  be  for 
specific  performance  and  for  the  accounts 
on  the  footing  of  the  agreement ;  any 
settled  accounts  not  to  he  disturbed. 

Decree  accordingly. 


[JCE,  V.C) 

il23;        V 
ay  6.        J 


K.  Bruce,  V.C. 
April 
May 


OGLE  0.  MORGAN. 


Will  —  Construction — Legacy — Servant 
— Domestic  Establishment. 

The  Earl  of  A,  by  his  mil  gave  to  each 
person  as  servant  in  his  domestic  establish" 
ment  at  the  time  of  his  death  a  yearns  wages. 
The  Earl  of  A.  lived  at  E.  Castle.  Ad' 
joining  to  the  castle  was  a  garden^  inclosed 
by  a  wall,  which  was  cultivated  under  the 
direction  of  O.  as  head  gardener.  O.  lived 
in  a  garden-house  situated  in  the  garden, 
the  domestic  work  of  which  was  performed 
by  the  EarVs  servants  who  came  therefrom 
the  castle : — Held,  that  O.  was  entitled  to 
a  legacy  under  the  above  clause. 

In  this  case  the  garden-house  had  been 
pulled  down  shortly  before  the  EarVs  death, 
and  a  new  house  was  in  the  course  of  erec» 
tion  at  his  death ;  and,  during  this  period, 
O.  lived  at  some  distance  from  the  castle. 
It  was,  however,  the  intention  of  the  Earl 
that,  on  the  completion  of  the  new  house, 
O.  should  remove  to  it: — Held,  that  O.^s 
absence  was  only  of  a  temporary  and  pro* 
visional  nature  and  did  not  interfere  with 
his  right  to  the  legacy. 

In  this  case  the  circumstance  thai  O.  was 
hired  at  weekly  wages  (the  hiring  not  being 
a  yearly  one)  did  not  interfere  with  his 
right  to  the  legacy. 

John  Earl  of  Abergavenny,  by  his  will, 
dated  the  2drd  of  October  1843,  directed 
his  trustees  and  executors  to  pay  certain 
le^cies.     The  language  of  the  will  as  to 


these  legacies  was  as  follows :— -**  Namely, 
the  legacy  or  sum  of  500/.  to  my  faithftil 
valet,  William  Barford,  and  the  like  legacy 
or  sum  of  500/.  to  Elizabeth  his  wife, 
and,  in  the  event  of  the  death  of  either  of 
them  in  my  lifetime,  the  survivor  to  have 
both  sums  ;  to  Mrs.  Frieston,  my  cook, 
the  legacy  or  sum  of  500/. ;  to  my  butler, 
Thomas  Cutting,  the  legacy  or  sum  of 
100/.  ;  to  William  Cutting  and  Greorge 
Lamb,  both  now  in  my  service,  the  legacy 
or  sum  of  100/.  each ;  and  to  each  person 
as  a  servant  in  my  domestic  establishment  at 
the  time  of  my  decease  a  year's  wages 
beyond  what  shall  be  due  to  him  or  her 
for  wages ;  and  to  James  Reader,  my  late 
bailiff,  the  sum  of  100/. ;  all  which  said 
legacies  I  hereby  direct  shall  be  paid  and 
discharged  within  six  months  after  my 
decease.*' 

The  Earl  lived  in  Eridge  Castle.  Im* 
mediately  adjoining  and  attached  to  th9 
castle  was  a  garden,  inclosed  by  a  wall^ 
which  was  usually  under  the  management 
of  a  head  gardener.  The  place  of  head 
gardener  being  about  to  be  vacant  in  the 
spring  of  1844,  the  Earl's  agent  wrote 
a  letter  to  the  plaintiff,  Mr.  Ogle, 
dated  in  May  1844,  which  in  part  is  as 
follows :— "  The  present  gardener  receives 
25«.  per  week,  finding  himself  every- 
thing ;  the  wages  stated  to  Ker  were  70/. 
per  year,  with  the  same  understanding 
of  the  Earl,  of  his  finding  himself  every 
thing  as  the  present  gardener  does.  I  can, 
therefore,  do  no  more  at  present  than 
engage  you  upon  the  same  terms  as  were 
offered  to  Ker,  by  saying,  as  the  hiring  is 
to  be  for  a  month's  warning  or  a  month's 
wages  (the  same  as  it  has  been)  27«.  per 
week,  equivalent  to  the  70/.  per  year,  and 
2s.  over  the  present  weekly  wages,  finding 
yourself  everything,  with  a  privilege  of 
a  certain  quantity  of  milk  daily  ;  but  with 
regard  to  furniture,  as  that  is  inconvenient 
to  persons  moving  about,  I  will  arrange  to 
leave  enough  in  the  house  for  your  present 
uses.  No  perquisites  allowed  of  selling 
anything,  or  in  any  other  way.  If  you 
are  willing  to  accept  the  situation  upon  the 
terms  mentioned,  you  had  better  sign  this 
letter  as  consenting  to  the  terms,  and  return 
it  to  me."  The  letter  was  signed  by  the 
plaintiff,  with  the  addition  of  the  words 
"the  above  terms  agreed  to";  and  Mr. 
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Ogle  soon  after  entered  the  service  of  the 
Earl  as  gardener. 

Mr.  Ogle  resided  in  a  garden-house 
situated  in  the  middle  of  the  garden,  which 
had  heen  furnished  hy  the  Earl,  and  all 
the  expenses  of  which  were  defrayed  hy 
him.  The  domestic  work  of  the  house 
was  performed  hy  the  female  servants  of 
the  Earl,  who  went  there  from  the  castle, 
and  a  charwoman  who  was  paid  hy  the 
Earl.  Some  time  after  Mr.  Ogle  had  heen 
gardener  the  Earl  determined  to  pull  down 
the  garden-house  and  huild  another  in  its 
place,  and,  in  consequence  of  this,  Mr. 
Ogle  removed  to  a  cottage  helonging  to 
the  Earl  situated  at  Eridge  Green,  all  the 
expenses  of  which  were  paid  hy  the  Earl. 

The  Earl  died  in  1845.  At  this  tune 
Mr.  Ogle  was  living  at  the  cottage  in 
Eridge  Green.  The  old  garden-house  had 
been  pulled  down,  and  a  new  one  was  then 
in  the  course  of  erection.  Mr.  Ogle  had 
continued  to  be  gardener  from  the  time  of 
his  efttering  the  EarFs  service  until  his 
death.  His  wages  had  during  that  time 
been  paid  to  him  weekly  at  the  rate  men- 
tioned in  the  letter,  and  he  had,  in  addition, 
allowances  of  milk  and  firewood. 

Mr.  Ogle  claimed  from  the  Earl's  exe- 
cutors a  year's  wages  as  a  legacy,  which 
they  having  declined  to  pay  him,  a  bill 
was  filed  by  him  to  obtain  payment  of  it. 

The  facts  above  stated  were  proved  by 
the  plaintifi",  or  admitted  by  the  defendants. 

The  defendants  proved  that  the  Earl's 
will  had  been  attested  by  the  person  who 
was  then  the  head  gardener,  from  which  an 
inference  might  be  dra^Ti  that  he  did  not 
intend  his  gardener  to  be  a  legatee. 

There  were  some  matters  as  to  which 
there  was  conflicting  testimony.  The 
plain tifi"  insisted  that  he  had  a  right  to  dine 
at  the  castle  ;  the  defendants,  however, 
insisted  that,  although  he  sometimes  dined 
there,  it  was  a  matter  of  favour  and  not  of 
right.  The  plaintiff"  maintained  that  the 
cottage  at  Eridge  Green  was  furnished  by 
the  Earl,  and  that  the  attendance  on  the 
part  of  the  servants  of  the  castle  and  the 
charwoman  was  the  same  as  that  at  the 
garden-house,  which  the  defendants  denied. 

Mr.  Swanston  and  Mr.  Pitman,  for  the 
plaintiff,  contended  that  the  hiring  of  the 
plaintiff*  was  a  yearly,  and  not  a  weekly, 
hiring ;  that   the  enjoyment  of  a  garden 


was  of  a  domestic  character,  and  that  the 
servants  ministering  to  that  enjoyment 
must,  therefore,  be  considered  as  ''domestic 
servants" ;  that  the  residence  of  the  plain- 
tiff at  the  garden-house  was  the  same  as  if 
he  had  lived  in  the  castle,  and  that  the 
question  was  not  affected  by  the  residence 
at  Eridge  Green,  which  was  only  of  a  tem- 
porary nature.  They  cited  and  referred 
to  Townshend  v.  Windham  (1),  Chilcot  v. 
Bromley  (2),  Booth  v.  Dean  (3),  and  Bull- 
ing V.  Ellice  (4).  Co,  Lit.  56,  6,  was  also 
referred  to,  where  it  was  laid  down  that 
the  word  "  house"  comprehended  "  the 
buildings,  curtilage,  orchard  and  garden." 

Mr.  Russell  and  Mr.  Torriano  contended 
that  the  plaintiff  was  not  entitled  to  the 
legacy  on  the  grounds  that  the  enjoyment 
of  a  garden  was  not  of  a  domestic  character, 
and  that  the  gardener  was,  therefore,  not 
in  the  domestic  establishment,  and  was,  in 
fact,  no  more  a  domestic  servant  than  a 
gamekeeper  or  a  forester ;  that,  however 
this  might  be,  from  the  residence  in  the 
garden-house,  he  was  not  in  the  domestic 
establishment,  and  still  less  from  his  resi- 
dence at  the  cottage  at  Eridge  Green. 
They  also  remarked  on  the  attestation  of 
the  will  by  the  person  who  was  then  the 
gardener.  They  cited  Booth  v.  Dean  and 
Jones  V.  Henley  (5). 

Mr.  Swanston  replied. 

Knight  Bruce,  V.C. — In  this  case  the 
question  for  decision  is  whether  the  plain- 
tiff", who  had  been  the  late  Earl  of  Aber- 
gavenny's head  gardener  at  the  time  of  his 
death,  and  therefore  his  servant  in  that 
capacity,  is  entitled  to  claim  as  a  legatee 
under  the  gift  or  clause  contained  in  the 
Earl's  will  in  these  words : — "  I  give  to 
each  person  as  a  servant  in  my  domestic 
establishment  at  the  time  of  my  decease 
a  year's  wages  beyond  what  shall  be  due 
to  him  or  her."  It  has  been  contended 
that  this  clause  or  gift  did  not  apply  to  any 
person  not  mentioned  in  the  preceding  part 
of  the  will,  and  that,  as  the  plaintiff  was 
not  so  mentioned,  he  was  not  a  legatee  ; 

(1)  2  Vera.  540. 

(2)  12  Ves.  114. 

(3)  1  Myl.  &  K.  560;  8.c.  2  Law  J.  Rep.  (n.s.) 
Chanc.  162. 

(4)  9  Jur.  936. 

(5)  2  Ch.  Rep.  361. 
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even  if  he  was  at  the  time  of  the  testator's 
death  a  servant  of  the  Earl  in  his  domestic 
establishment /it  yearly  wages.     I  do  not, 
however,  feel  myself  at  liberty  to  adopt 
this   interpretation.      The   nature   of  the 
plaintiff's  contract  in  respect  of  wages,  so 
far  as  they  were  pecuniary  (which  mainly, 
if  not  solely  they  were)  must,  I  think,  be 
taken,  upon  the  evidence,  to   have  been 
weekly   wages.     The  contract  of  hiring, 
however,   required   a  month's   notice    on 
either  side,  or  on  one  side  a  month's  wages, 
for  terminating  the  connexion.    It  appears 
to  me  that,  if  the  plaintiff  was  at  the  tes- 
tator's death  a  servant  of  the  testator  in  his 
domestic  establishment,  he  is,  under  the 
clause  or  gift,  benefited  to  the  extent  or 
amount  of  fifty-two  weeks'  pecuniary  wages, 
and,  considering   the    Earl's   situation   in 
society,  his  manner  and  habits  of  life,  so 
far  as  they  appear,  the  nature  of  the  plain- 
tiff's duties,   and  the  other  facts  in  evi- 
dence, I  am  of  opinion  that,  had  the  plaintiff 
at  the  time  of  Lord  Abergavenny's  death 
been  boarded  and  lodged,  or  merely  lodged 
in  the  mansion-house  of  Eridge  Castle,  all 
the  circumstances  of  the  case  not  incon- 
sistent with  that  supposition  being  assumed 
to  have  been  as  they  were,  the  plaintiff 
would  have   been  entitled  to  the   legacy 
which  he  claims.  But  further,  if  the  garden- 
house  had  not  been  taken  down,  and  the 
plaintiff  had  not  removed  himself  or  been 
removed  to  Eridge  Green,  and  had  con- 
tinued until  his   master's   death   in  such 
occupation  or  partial   occupation    of  the 
garden-house  as  he  for  some  time  had,  I 
should  have  thought  the  plaintiff  entitled 
to  the  legacy.  The  question  then  is,  whether 
the  circumstances  of  taking  down  the  garden- 
house  and  the  removal  to  Eridge  Green, 
or  either,  make  any  material  difference. — 
[His  Honour  then  read  the  evidence  as  to 
the  occupation  by  the  plaintiff  of  the  garden- 
house,   and  the  attendance  there   of  the 
Earl's  servants  and  the  removal  to  Eridge 
Green].— Now,  seeing  that  the  evidence 
which  has  been  given  in  the  cause  contains 
these  statements,  which  ought  to  be  taken 
to  be  true,  I  think  that  the  plaintiff's  resi- 
dence at  Eridge  Green  was  of  a  temporary, 
transitory,  and  provisional  nature,  and  that 
his  return  to  tJie  lodge  in  the  garden  at 
Eridge   Castle  was  intended  when  a  new 
garden-house  should  have  been  built.  That 


building  was  not  completed  at  the  time  of 
the  Earl's  death,  although,  it  was  com- 
menced previously.  So  viewing  the  case, 
I  am  of  opinion  that  the  plaintiff's  claim 
was  not  prejudiced  or  affected  by  the  pull- 
ing down  of  the  old  garden-house,  or  by 
his  removal  to  Eridge  Green,  or  his  resi- 
dence there  when  the  testator  died.  The 
plaintiff  is  entitled  to  the  legacy  which  he 
has  claimed  as  much  as  if  he  had,  during 
his  whole  service,  lodged  in  the  garden- 
house,  or  in  the  castle,  and  he  ought, 
therefore,  to  have  a  decree. 


L 
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PADBURY   r.    CLARKE. 

Election — Devisee— Heir-aU  Law. 


A  testator  being  entitled  to  an  undivided 
moiety  in  two  freehold  houses  U.  and  N. 
(the  other  undivided  moieties  belonging  to 
M.  Bf  his  niece  and  heiress-at-lawy^vhject 
to  the  interest  of  her  father,  as  tenant  by  the 
curtesy)  and  also  to  a  leasehold  house, 
devised  to  S.  P.  **  all  my  freehold  house  f/," 
and  bequeathed  to  M.  B.  **  all  my  moiety  of 
and  in  a  leasehold  house  at,**  t^c,  and  di- 
rected that  the  rents  should  accumulate  during 
the  minority  of  M.  B,  and  be  paid  to  her  at 
her  full  age.  The  testator  died  in  1812. 
The  father  ofM,  B.  received  the  rents  of  the 
leasehold  house  until  the  expiration  of  the 
lease  in  1819,  and  on  M,  B.  coming  of  age 
in  1831,  he  accounted  with  her  for  these 
rents,  and  paid  over  to  her  a  balance  of  49/. 
in  respect  thereof  In  1 832  M,  B.  made  a 
mortgage  in  fee  of  her  moiety  of  U,  and  the 
entirety  of  B,  and  on  her  marriage  in  1833 
settled  the  same  to  the  use  of  herself  and 
intended  husband  and  the  issue  of  the  mar- 
riage, Afterwards  S.  P,  the  trustees  of  the 
settlement,  and  the  father  of  M,  B,  joined 
in  granting  a  lease  for  years  of  the  freehold 
house  U,  In  1847  S,  P,  filed  his  bill:— 
Held,  upon  appeal,  that  the  testator,  by  his 
devise  of  ^^  all  my  freehold  house,**  intended 
to  pass  the  entirety,  and  that  M,  B,  was 
bound  to  elect  whether  she  would  take  under 
the  will  or  as  heiress-at-law ;  but  that  the 
receipt  of  the  rents  of  the  leasehold  house  by 
her  father,  and  her  acceptance  of  the  balanoe 
49/.,  did  not,  under  the  circumstances,  amount 
to  a  declaration  of  election,  and  that  M,  B, 
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electing  at  the  hearing  to  take  against  the 
mil,  mttst  account  to  the  plaintiff  for  the 
rents  of  the  leasehold  house, 

James  Salkhill,  by  his  will,  dated  the 
11th  of  August  1796,  gave  to  his  wife, 
Mary  Salkhill,  two  freehold  houses  at  Tot- 
tenham High  Cross,  for  life,  and  after  her 
decease  he  devised  the  houses,  with  their 
appurtenances,  to  her  nephew,  John  Cox 
the  elder,  upon  trust  as  to  one  moiety,  and 
the  profits  thereof,  for  the  use  of  his  son, 
John  Cox  the  younger,  for  his  education 
and  bringing  up,  until  he  attained  the  age 
of  twenty-one  years  ;  and  then  to  convey 
and  assign  the  said  undivided  moiety  for 
his  own  use,  and  afler  his  decease  to  his 
heirs  and  assigns  for  ever ;  and  as  to  the 
other  undivided  moiety  and  the  profits 
thereof,  in  trust  for  the  use  and  benefit  of 
Mary  Cox,  daughter  of  the  said  John  Cox 
the  elder,  for  her  benefit  and  bringing  up 
until  she  attained  the  age  of  twenty-one 
years, ^and  after  her  death  to  her  heirs  and 
assigns  absolutely  for  ever ;  and  if  the 
said  John  Cox  the  younger  should  die 
before  he  attained  the  age  of  twenty-one, 
and  without  issue,  then  John  Cox  the  elder 
was  to  stand  possessed  of  both  houses,  for 
the  use  and  benefit  of  Mary  Cox,  until 
she  attained  the  age  of  twenty-one  years ; 
and  after  her  attaining  that  age,  to  assign 
the  said  two  houses  to  her,  her  heirs  and 
assigns ;  and  if  she  should  die  before  she 
attained  the  age  of  twenty-one  years  with- 
out issue,  the  said  John  Cox  the  elder  was 
to  stand  possessed  of  the  said  two  houses 
for  the  said  John  Cox  the  younger,  and  to 
convey  to  him  the  same  after  he  attained 
the  age  of  twenty-one  years,  for  ever ;  and 
if  both  the  said  John  Cox  the  younger  and 
Mary  Cox  should  die  before  they  attained 
the  age  of  twenty-one  years  without  issue, 
then  for  the  said  John  Cox  the  elder,  his 
heirs  and  assigns.  The  testator  died  in 
1796,  and  his  wife,  who  survived  him, 
died  in  1799. 

Mary  Cox  afterwards  attained  twenty- 
one,  and  in  1809  she  intermarried  with  the 
defendant  Henry  Brown,  and  died  shortly 
afterwards,  leaving  one  daughter,  Mary 
Cox  Brown,  her  only  child  and  heiress-at- 
law,  whereupon  Henry  Brown  became 
tenant  by  the  curtesy  to  an  undivided 
moiety  of  the  two  houses. 


In  1800  John  Cox  the  elder  died  intes- 
tate as  to  the  two  houses  devised  to  him, 
leaving  John  Cox  his  onlj  son  and  heir, 
who  attained  the  age  of  twenty-one  years. 

The  bill  then  alleged  that  John  Cox  the 
younger  and  Mary  Brown  entered  into 
possession  of  the  two  houses  upon  the  de- 
cease of  Mary  Salkhill,  and  that  John  Cox 
the  younger,  as  heir-at-law  of  James  Salk- 
hill, and  of  his  father,  erroneously  con- 
sidered himself  entitled  to  make  choice  of 
the  two  houses,  and  to  take  the  entirety 
of  either  of  them  as  his  own ;  and  that  he 
accordingly  determined  to  take  the  house 
which  he  subsequently  devised  by  his  will, 
and  which  he  described  as  being  in  the 
occupation  of  Thomas  Upton.  That  the 
rent  had  for  some  time  been  received  by 
W.  Crook,  as  the  agent  of  both,  and  had 
been  handed  over  to  John  Cox  the  younger 
and  Henry  Brown,  in  equal  moieties  ;  that 
Henry  Brown  had  subsequently  received 
them,  and  accounted  to  John  Cox  the 
younger  for  one  moiety  and  retained  the 
other  moiety  for  his  own  use.  That  John 
Cox  the  younger,  at  the  time  of  his  death, 
was  seised  of  the  legal  fee  of  the  entirety 
of  the  two  houses,  and  was  beneficially 
entitled  in  fee  to  one  undivided  moiety 
of  the  same,  and  was  also  possessed  of  a 
moiety  of  a  house  in  Park  Street,  for  the 
remainder  of  a  long  term  of  years,  which 
did  not  expire  until  some  years  after  the 
death  of  John  Cox  the  younger. 

John  Cox  the  younger,  by  his  will,  dated 
the  20th  of  March  1812,  gave  and  devised 
unto  his  aunt,  Catherine  Padbury  (the 
plaintifi'*s  mother)  all  that  his  fireehold 
messuage  or  tenement,  with  the  garden  and 
all  and  singular  the  appurtenances  thereto 
belonging,  situate  at  Tottenham  High 
Cross,  then  on  lease  to  Thomas  Upton  and 
in  his  occupation  ;  to  hold  the  same  unto 
his  aunt,  Catherine  Padbury,  and  her  as- 
signs, for  her  sole  and  separate  use,  not- 
withstanding her  coverture,  during  the 
term  of  her  natural  life,  and  after  her  de- 
cease he  gave  and  devised  the  said  mes- 
suage, &c.  unto  the  plaintifi*,  Samuel  Pad- 
bury, his  heirs  and  assigns  for  ever ;  and 
the  testator  also  gave  unto  William  Crook 
all  that  his  moiety  of  and  in  the  leasehold 
messuage,  &c.  in  Park  Street,  and  then  in 
the  occupation  of  Mr.  Mangles,  upon  the 
trusts,  until  the  determination  of  his  estate 
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and  interest  therein,  to  receive  bis  propor- 
tion of  the  rents  and  profits  thereof,  and 
invest  the  same  as  it  should  become  due 
and  payable  in  the  purchase  of  51.  per 
cent,  bank  annuities,  in  the  name  of  his 
niece  Mary  Cox  Brown,  daughter  of  his 
late  sister  the  wife  of  Henry  Brown,  and 
he  directed  that  the  produce  thereof,  to- 
gether with  the  interest  thereon,  should 
remain  invested,  and  be  received  by  his 
said  niece  M.  C.  Brown,  on  her  attaining 
the  age  of  twenty-one  years  or  day  of 
marriage. 

John  Cox  the  younger  died  in  1812, 
without  having  revoked  his  will,  leaving 
the  defendant,  Mary  Cox  Clarke,  then  Mary 
Cox  Brown,  his  heiress-at-law,  surviving, 
and  also  heiress-at-law  of  James  Salkhill. 

It  was  alleged  that  William  Crook  as- 
sented to  the  bequest  of  the  moiety  of  the 
leasehold  house. 

The  bill  then  alleged  that  Mary  Cox 
Clarke,  on  the  death  of  John  Cox  the 
younger,  or  at  any  rate  on  attaining  twenty- 
one,  was  bound  to  elect  whether  she  would 
take  under  the  will  of  John  Cox  the  younger, 
without  interposing  her  claim  as  heiress  of 
Mary  Brown  in  frustration  of  the  devise, 
or  whether  she  would  take  as  heiress,  and 
give  up  the  leasehold  house  in  Park  Street, 
bequeathed  to  her  by  the  same  will.  That 
Henry  Brown,  during  the  minority  of  M. 
Clarke,  as  her  father  and  guardian,  elected 
to  take  under  the  will,  and  that  the  plain- 
tiff lately  discovered  that  this  was  confirmed 
by  her  on  her  attaining  twenty-one,  and 
that  her  father  accounted  with  her  for  the 
rents  and  profits  of  the  moiety  of  the  lease- 
hold house  in  Park  Street,  which  exceeded 
in  value  the  moiety  of  the  freehold  house 
formerly  in  the  occupation  of  Thomas 
Upton.  That  Henry  Brown  from  the  death 
of  his  wife  received  one  moiety  of  the  rents 
of  the  freehold  house,  as  tenant  by  the 
curtesy,  and  from  the  death  of  John  Cox 
the  younger,  Catherine  Padbury,  and  after 
her  death  the  plaintiff,  received  the  rents 
of  the  other  moiety  of  the  house  formerly 
in  the  occupation  of  Thomas  Upton. 

Catherine  Padbury  died  in  1830. 

Mary  Cox  Clarke  attained  the  age  of 
twenty-one  on  the  16th  of  December  1831, 
and  the  bill  charged  that  she  was  a  trustee 
for  the  plaintiff  and  his  heirs  of  the  entirety 
of  the  house,  formerly  in  the  occupation 


of  Thomas  Upton,  subject  to  the  interest 
of  Henry  Brown,  in  a  moiety  thereof,  as 
tenant  by  the  curtesy,  and  that  she  ought 
to  have  conveyed  one  moiety  to  the  plaintiff 
and  his  heirs,  and  the  other  moiety  to 
Henry  Brown  for  life,  as  tenant  by  the 
curtesy,  and  after  his  death  to  the  use  of 
the  plaintiff,  his  heirs  and  assigns. 

By  indenture  bearing  date  the  21st  and 
22nd  of  November  1832,  Mary  Cox  Clarke 
conveyed  and  assigned  the  legal  estate  in 
fee  simple  not  only  in  the  house  occupied 
by  Mr.  North,  but  in  her  one  moiety 
of  the  house  occupied  by  Thomas  Upton, 
to  Samuel  Layden  and  W.  B.  Ramsden 
by  way  of  mortgage,  to  secure  the  repay- 
ment of  the  sum  of  160/.,  with  interest 
at  5l,  per  cent.,  and  on  the  18th  and  19th 
of  July  1837,  by  deeds  indorsed  upon  the 
mortgage,  Robert  Pearce  and  William 
Crosby  M*Nae  took  a  transfer  of  the  mort- 
gage from  Samuel  Layden  and  W.  B. 
Ramsden. 

By  indenture,  bearing  date  the  4th  and 
5th  of  June  1833,  being  a  settlement 
made  in  contemplation  of  a  marriage  be- 
tween William  Clarke  and  Mary  Cox  his 
wife,  they  joined  in  conve3ring  the  house 
occupied  by  North  and  the  moiety  of  the 
house  occupied  by  Upton  to  James  Brown, 
since  deceased,  and  Percival  Turner,  for 
the  benefit  of  themselves  for  life,  with  re- 
mainder for  the  benefit  of  the  children  of 
the  marriage,  of  whom  there  were  seven, 
who,  together  with  the  surviving  trustees 
of  the  settlement,  were  made  defendants 
to  the  bill. 

The  bill  then  charged  that  the  mort- 
gagees, and  also  the  trustees  of  the  settle- 
ment, had  full  notice  of  all  the  documents 
and  of  all  the  facts  stated  in  the  bill. 

On  the  28th  of  August  1883  the  plaintiff 
and  the  trustees  of  the  settlement  made 
upon  the  marriage  of  William  Clarke  and 
his  wife,  together  with  Henry  Brown,  joined 
in  granting  a  lease  of  the  entirety  of  the 
house  formerly  in  the  occupation  of  Thomas 
Upton  to  Mr.  Gasson,  for  thirty  years  from 
Lady-day  1833,  at  a  rent  of  20^.,  which 
was  made  payable  in  general  terms  to  the 
whole  of  the  lessees. 

The  bill  then  prayed  that  the  trusts  of 
the  will  of  William  Salkhill  remaining  un- 
performed might  be  carried  into  effect,  and 
that  Robert  Pearee,  William  Clarke  and 
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Mary  Cox  his  wife,  might  convey  the  free- 
hold house  aud  garden  formerly  in  the 
occupation  of  Thomas  Upton  to  the  use  of 
the  persons  who  now  had  become  entitled 
thereto  ;  and  that  it  might  be  declared  that 
Mary  Cox  Clarke  upon  attaining  twenty- 
one,  besides  conveying  to  the  plaintiff  the 
fee  simple  in  one  undivided  moiety  of  the 
last-mentioned  freehold  house  and  garden, 
became  and  was  bound  to  elect  whether  as 
the  heiress-at-law  of  Mary  Brown,  she 
would  take  against  the  will  of  John  Cox 
the  younger,  and  hold  the  other  moiety  of 
the  said  last-mentioned  freehold  house  and 
garden,  and  assign  and  hand  over  to  the 
plaintiff  the  said  moiety  of  the  said  leasehold 
house  in  Park  Street,  and  the  rents  and 
profits  derived  therefrom  since  the  death 
of  the  said  John  Cox  the  younger,  or  a 
competent  part  thereof,  or  whether  she 
would  take  under  the  will  of  John  Cox 
the  younger,  and  retain  the  moiety  of  the 
leasehold  house  and  the  rents  and  profits 
derived  therefrom,  and  convey  the  last- 
mentioned  moiety  of  the  freehold  house 
and  garden  formerly  in  the  occupation  of 
Thomas  Upton  to  the  use  of  the  plaintiff 
and  his  heirs,  subject  to  the  life  interest  of 
the  said  Henry  Brown  as  such  tenant  by 
the  curtesy ;  and  that  it  might  be  declared 
that  the  defendant,  Mary  Cox  Clarke,  had 
elected  to  take,  and  had  taken,  under  the 
will  of  John  Cox  the  younger,  and  that, 
accordingly,  she  might  be  ordered  to  con- 
vey to  the  plaintiff  in  fee  simple  one  moiety 
of  the  said  last-mentioned  freehold  house 
and  garden,  and  that  the  said  Robert 
Pearce,  William  Clarke  and  Mary  Cox  his 
wife,  and  all  proper  and  necessary  parties 
might  be  decreed  to  convey  the  other 
moiety  of  the  said  freehold  house  and 
garden  to  the  use  of  Henry  Brown  for 
his  life  as  tenant  by  the  curtesy,  with  re- 
mainder to  tlie  plaintiff  in  fee.  And  in 
case  the  Court  should  be  of  opinion  that 
the  defendant,  Mary  Cox  Clarke,  had  not 
irrevocably  elected  to  take  under  the  will 
of  John  Cox  the  younger,  that  it  might 
be  declared  that  the  said  last-named  de- 
fendant and  those  claiming  under  her  were 
bound  to  elect. 

From  the  evidence  in  the  cause  it  ap- 
peared, that  the  lease  of  the  house  in  Park 
Street  expired  in  1819,  and  that  it  was 
subject  to  a  very  heavy  ground  rent ;  and 


that  the  rent  arising  from  the  house  was 
applied  during  her  infancy,  partly  in  her 
maintenance  ;  and  that  a  surplus  of  about 
40^.  was  laid  out  in  the  purchase  of  long 
annuities  ;  that  upon  Mary  Cox  Clarke 
attaining  twenty-one  an  account  was  ren- 
dered to  her  by  Henry  Bro¥m  of  the  rents, 
and  she  received  the  money  arising  from 
the  sale  of  the  long  annuities. 

Upon  the  cause  coming  on  before  the 
Vice  Chancellor  of  EngWd,  he  declared 
that  upon  attaining  the  age  of  twenty-one 
years,  Mary  Cox  Clarke  was  bound  to 
elect ;  and  that  Mary  Cos  Clarke  after 
attaining  twenty-one,  and  before  making 
the  mortgage  to  Layden  and  Ramsden,  had 
duly  elected  to  take  under  the  will  of  John 
Cox  the  younger ;  and  that  she  became 
and  was  bound  not  only  to  convey  to  the 
plaintiff  in  fee  simple  the  undivided  moiety 
of  the  freehold  house,  &c.,  to  which  John 
Cox  the  yoimger  was  beneficially  entitled, 
but  also  became  andi^lSis  bound  to  convey 
to  the  plaintiff  in  fee  simple  the  other  un- 
divided moiety  of  the  said  house,  &c.,  but 
as  to  such  last-mentioned  moiety,  subject  to 
the  life  interest  of  Henry  Brown  as  tenant 
by  the  curtesy ;  and  it  was  ordered,  that  the 
defendants,  William  Clarke  and  Mary  Cox 
his  wife,  Robert  Pearce  and  William  Crosby 
McNae  and  Percival  Turner  should  convey 
and  join  in  conveying  the  entirety  of  the 
house  to  the  plaintiff,  free  frt>m  the  mort- 
gage debt  and  all  incumbrances.  It  was 
also  ordered,  that  the  same  five  defendants 
should  deliver  up  to  the  plaintiff  upon 
oath  all  deeds  and  documents  in  their  re- 
spective possession  relating  to  the  title  to 
the  said  freehold  house  or  such  of  them  as 
did  not  relate  to  premises  of  greater  value. 
It  was  also  ordered  that  the  plaintiff 
should  pay  the  costs  of  Henry  Brown 
against  whom  the  replication  had  been 
withdrawn,  and  who  had  been  examined 
as  a  witness ;  and  it  was  ordered  that  the 
defendants,  William  Clarke,  Robert  Pearce, 
and  William  Crosby  McNae  and  Percival 
Turner  should  pay  the  plaintiff  his  costs  of 
the  suit. 

Against  this  decree  all  the  defendants, 
except  Henry  Brown,  appealed. 

Mr,  Malins  and  Mr,  Shebbeare,  in  sup- 
port of  the  appeal. — Three  questions  arise 
in  this  case  :  first,  whether  this  is  a  case 
for  election  ;  secondly,  whether  any  elec- 
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tion  has  been  made,  and  thirdly,  whether 
from  the  length  of  time  the  suit  ought  to  be 
maintained. 

To  raise  a  case  of  election,  it  should 
be  clear  that  the  testator  intended  to 
dispose  of  what  did  not  belong  to  him. 
Now,  in  this  case  John  Cox  the  younger 
by  his  will  gave  to  Charles  Padbury 
"all  that  my  freehold  house  on  lease 
to  Thomas  Upton";  this  would  clearly 
pass  the  moiety  to  which  he  was  bene- 
ficially entitled;  and,  if  the  words  are 
satisfied  by  that  construction,  the  Court  will 
not  extend  the  words  so  as  to  include  that 
which  did  not  belong  to  the  testator  where 
the  effect  of  that  would  be  to  disinherit 
the  heir.  But  assuming  there  was  a  case 
for  election,  the  party  had  a  right  of  choice, 
and  it  must  be  a  deliberate  act — Dillon  v. 
Parker  (1),  Edwards  v.  Morgan  (2),  and 
the  party  had  a  right  to  know  the  precise 
and  relative  value  of  the  property  before 
he  could  be  put  to  his  election.  It  was 
said  that  there  had  been  an  election  ;  but 
in  Reynard  v.  Spence  (3),  the  holding  pro- 
perty for  five  years  had  been  held  not  to 
amount  to  an  election ;  that  part  of  the 
decree,  therefore,  which  declares  that  Mary 
Cox  Clarke  had  elected  is  without  prece- 
dent. It  was  said  there  was  an  intention  to 
dispose  of  the  entirety,  but  if  a  party,  hav- 
ing a  power,  disposes  of  property,  and  the 
language  of  the  instrument  can  be  satisfied 
by  reference  to  any  property  or  any  interest 
whatever  not  the  subject  of  the  power, 
it  shall  be  held  to  apply  to  that  property 
or  that  interest,  and  not  to  the  subject  of 
the  power — Denne  d.  Nowell  v.  Roahe  (4) ; 
and  in  this  case  sufficient  had  passed  to 
answer  the  words  "all  my  freehold  mes- 
suage," without  including  the  undivided 
moiety  belonging  to  Mr.  Clarke.  But  the 
plaintiff  ever  since  the  death  of  the  testator 
had  acquiesced  in  the  division  of  the  pro- 
perty, and  against  this  no  notice  could 
affect  the  purchaser  for  value — Shuttle- 
worth  V.  Greaves  ip).  The  defendants  are 
entitled,  at  all  events,  to  so  much  of  the 


(1)  ISwanst  359. 

(2)  M'Cle.  541. 

(3)  4  Beav.  103. 

(4)  5  B.  &  C.  721 :    8.  c  5  Dowl.  &  Ry.  514 ; 
4  Law  J.  Rep.  K.B.  271. 

(5)  4  Myl.  &  Cr.  85 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  7. 
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costs  of  this  suit  as  asked  for  the  convey- 
ance of  the  one  moiety,  as  no  application 
had  ever  been  made  to  Mrs.  Clarke  to 
convey  it. 

Dummer  v.  Pitcher,  2  Myl.  &  K.  274. 

Butriche  v.  Broadhurst,  1    Ves.  jun. 

171. 
Wake  V.  Wake,  1  Ves.  jun.  335. 

Mr,  T,  Parker,  Jun.  appeared  for 
Messrs.  Pearce  and  McNae. 

Mr.  Bethell  and  Mr.  Kinglake,  in  sup- 
port of  the  decree. — The  word  "  my"  is 
sufficiently  indicative  of  the  testator's  in- 
tention to  pass  the  entirety  of  the  property. 
The  plaintifi^'s  claim  to  put  Mrs.  Clarke 
to  her  election  would  not  arise  until  the 
death  of  H.  Brown,  who  was  tenant  for 
life  of  the  moiety — Duke  of  Leeds  v.  Earl 
Amherst  (6).  The  parties  had  notice  of 
the  plaintiff's  equitable  title,  for  it  was 
inherent  in  the  deeds  under  which  they 
took.  In  the  lease  of  1833,  the  rent  was 
reserved  generally  in  accordance  with  the 
rights  of  the  parties  in  the  property.  The 
party  who  was  bound  to  elect  had  consumed 
the  property,  and  could  not  now  put  the 
other  party  in  the  same  condition.  She 
had  thereby  determined  her  election,  and 
could  not  now  claim  the  right  of  a  new 
choice — Rumhold  v.  Rumbold  (7). 

Mr.  Glasse  appeared  for  the  defendant, 
Henry  Brown. 

Mr.  Malins,  in  reply,  cited  Bennet  v. 
Davis  (8). 

The  Lord  Chancellor  afterwards  deli- 
vered the  following  judgment. — ^Two  ques- 
.tions  are  raised  by  this  appeal,  first,  whether 
the  case  be  one  of  election,  and  whether 
a  binding  election  has  taken  place.  The 
first  question  depends  upon  the  devise  in 
the  will  of  John  Cox  the  younger,  of  the 
house  and  premises  at  Tottenham.  He 
was  entitled  to  one  moiety  only,  and  his 
niece,  Mary  Cox  Brown,  to  the  other 
moiety.  The  gift  is  in  favour  of  the 
plaintiff;  and  the  question  is,  was  it  in- 
tended to  apply  to  this  moiety  only,  or 
did  he  intend  to  give  the  whole  of  the 
house  and  premises  to  the  plaintiff  ?     If  he 

(6)  13  Sim.  459;  s.  c  14  Law  J.  Rep.  (n.8.) 
Cbanc.  73. 

(7)  3  Ves.  U. 

(8)  2  P.  Wins.  316. 

3Z 


538 


COURTS  OF  CHANCERY : 


[New  Sekim 


intended  by  the  words  used  to  include  and 
give  the  whole,  it  is  immaterial  from  what 
cause  that  intention  proceeded,  whether  he 
forgot  or  misunderstood  his  rights  and 
assumed  that  he  was  entitled  to  take  the 
whole  of  that  house  to  himself,  leaving  the 
other,  of  which  he  was  also  entitled  to  one 
moiety,  to  his  niece  who  was  entitled  to  the 
other  moiety  of  it.  Looking  then  to  the  words 
used  for  the  purpose  of  ascertaining  what 
the  testator  intended  to  give,  I  do  not  find 
any  ground  for  a  doubt  as  to  his  intention 
to  give  the  entirety.  The  words  are  ample, 
complete  and  correct  for  the  purpose,  but 
wholly  inapplicable  to  the  supposed  gift 
of  a  moiety  only  ;  and  if  this  were  matter 
of  any  doubt,  the  terms  used  in  the  gift  of 
the  moiety  of  the  house  in  Park  Street,  in 
which  he  did  intend  to  give  a  moiety 
only,  would  strongly  corroborate  this  con- 
struction, shewing  the  manner  in  which 
he  describes  a  moiety  of  premises,  when 
his  intention  was  only  to  give  a  moiety. 
Upon  the  first  question,  therefore,  I  think 
the  declaration  and  decree  of  the  Vice 
Chancellor  clearly  right,  and  that  the  will 
did  raise  a  case  of  election  against  Mary  Cox 
Brown,  the  owner  of  one  moiety  of  this  pro- 
perty, so  that  she  could  not  withhold  her 
moiety  from  the  plaintiff,  who  the  testator 
intended  should  have  it  under  his  will  with- 
out giving  up  to  him  all  benefit  which  she 
took  under  the  will,  being  in  fact  only  the 
testator's  moiety  of  the  house  in  Park 
Street.  The  decree,  after  declaring  that 
the  defendant,  Mary  Cox  Clarke  formerly 
Brown,  was,  upon  attaining  the  age  of 
twenty- one,  bound  to  elect,  declared  that 
after  attaining  that  age  and  before  the 
making  of  the  mortgage  to  the  defendants, 
Layden  and  Ramsden,  she  had  duly 
elected  to  take  under  the  will,  and  thereby 
became  bound  to  convey  the  moiety  of  the 
testator  in  the  premises  at  Tottenham  to 
the  plainti£f,  subject  to  the  estate  of  her 
father  as  tenant  by  the  curtesy. 

In  order  to  try  the  accuracy  of  this 
declaration  the  facts  and  circumstances 
which  followed  the  death  of  the  testator 
must  be  very  carefully  investigated. 
The  testator  died  according  to  the  state- 
ment of  the  bill  in  1812.  At  that 
time  his  niece,  Mary  Cox  Brown  after- 
wards Clarke,  was  under  twenty-one,  which 
age    she    attained    in    December     1831, 


and  in   1833   she  married  the  defendant 
Clarke.     The  act  relied  upon  by  the  bill, 
and  that  I  presume  upon  which  the  decree 
declares   that   the   testator's  niece,  Mary 
Cox  Brown  afterwards  Clarke,  had  elected, 
is,  that  upon   her  attaining  twenty-one, 
and  before  her  marriage,  her  father,  who 
had  received  the  rents  for  her  of  the  lease- 
hold  house  in    Park    Street    during   her 
minority,  paid  her  a  sum  of  about  49^.  as 
the  balance  of  his  receipts,  being  the  pro- 
ceeds of  the  moiety  of  the  rents  of  the 
leasehold  house   up    to    the   year    1819, 
when  the  lease  expired ;  the  whole  of  the 
other  portion  of  the  rent  so  received  by 
him  on  account  of  his  daughter  having  as 
he  states  (he  being  examined  as  a  witness) 
been  expended  by  him  in  her  maintenance 
during  her  minority.     The  result  therefore 
is  that  the   appellant,  Mary  Cox  Clarke 
formerly  Brown,  never  was  in  possession 
or  in  the  receipt  of  the  rents  or  profits  of 
the  moiety  of  the  house  in  Park  Street  at 
any  time,  the  lease  having  expired  long 
before  she  attained  twenty-one,  but  that 
her    father    having    received    such  rents 
during  her  minority,  when   she   attained 
twenty-one    paid    over  to   her    and   she 
accepted  a  small  sum  as  the  balance  of 
such  rents,  the  lease   itself  having  long 
before    expired.       There    cannot    be    a 
stronger   case  in   favour  of  the    alleged 
election  than  would  have  been  the  case  if 
the  lease  had  been  still  subsisting  when 
she  attained  twenty-one,  and  she  had  her- 
self received  49/.  on  account  of  the  moiety 
of  such  rents  ;  but  then  it  becomes  ne- 
cessary to  inquire  into  the  history  of  the 
property  as  against  which  this  election  is 
supposed  to  have  been  made;    for  if  a 
party  being  bound  to  elect  between  two 
properties,  not  being  called  upon  so  to 
elect,  continues  in  the  receipt  of  the  rents 
and  profits  of  both,  such  receipt  afibrding 
no  proof  of  preference  cannot  be  an  election 
to  take  the  one  and  reject  the  other.    And 
so  if  the  other  property  be  under  circum- 
stances  that  does    not  yield   rent  to  be 
received  by  the  party  liable  to  elect,  but 
such  party,  particularly  if  with  the  know- 
ledge and  concurrence  of  the  party  entitled 
to  call  for  such  election,  deal  with  such 
other  property  as  her  own,  it  would  seem 
that  such  acts  ought  to  be  equally  unavail- 
able to  prove  an  actual  election;    for  in 
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both  cases  there  is,  as  far  as  chrcumstances 
will  admit,  an  equal  dealing  with  the  two 
properties,  and  therefore  an  absence  of 
proof  of  any  intention  to  elect  the  one  and 
reject  the  other.  Henry  Brown  being 
tenant  by  the  curtesy  of  the  half  of  the 
house  at  Tottenham,  no  rent  from  it  could 
be  received  by  Mary  Cox  Brown  after- 
wards Clarke ;  but  it  is  an  admitted  fact, 
and  is  indeed  part  of  the  statement  in  the 
bill,  that  the  appellant  Mary  Cox  Brown 
afterwards  Clarke,  after  she  attained  twenty- 
one,  and  before  her  marriage,  mortgaged 
the  moiety  of  the  freehold  house,  which 
mortgage  is  now  vested  in  the  defendant  and 
appellant,  the  transferees  of  the  mortgage : 
that  upon  her  marriage  in  1833  she  settled 
her  moiety  upon  certain  trusts  for  the 
benefit  of  herself,  her  intended  husband, 
and  the  issue  of  the  marriage,  and  that  in 
August  1833  the  plaintiff,  being  in  his  own 
right  entitled  to  one  moiety,  joined  with 
Henry  Brown,  entitled  as  tenant  by  the 
curtesy  to  a  life  estate  in  the  other  moiety, 
and  the  trustees  of  the  settlement  of  the 
appellants,  William  Clarke  and  Mary  Cox 
his  wife,  in  a  lease  of  the  entirety  of  the 
house  and  premises  to  Gasson  for  thirty 
years;  proving  that  the  election  in  1831 
or  at  any  other  time  was  not  con- 
sidered by  any  of  the  parties,  including  the 
plaintiff  himself,  as  having  taken  place, 
and  shewing  a  treating  with  the  property 
against  which  the  election  is  supposed  to 
have  been  made,  neutralizing  at  least  the 
receipt  of  the  balance  of  rent  from  the 
property  supposed  to  have  been  elected. 
The  defendants  insisted  that  whatever  the 
plaintiff's  right  may  have  been  to  call 
upon  Mary  Cox  Clarke  to  elect,  it  has  been 
lost  by  the  lapse  of  time.  This  is  answered 
by  the  dates.  She  did  not  attain  twenty- 
one  until  1831,  and  the  bill  was  filed  in 
1847.  Then  and  now  the  interest  in  the 
moiety  of  the  premises  at  Tottenham  was 
reversionary ;  Henry  Brown,  the  tenant 
by  the  curtesy,  being  still  alive.  The 
interest  in  the  house  in  Park  Street  ter- 
minated in  1819  by  the  expiration  of  the 
lease.  The  defendant,  as  I  understand, 
at  the  hearing  being  now  called  upon  to 
elect,  chooses  to  take  the  moiety  of  the 
premises  at  Tottenham,  and  must  therefore 
account  to  the  plaintiff  for  the  rents  re- 
ceived on  her  account  for  the  moiety  of  the 


house  at  Park  Street  from  the  testator's 
death  in  1812,  to  the  expiration  of  the 
lease  in  1819.  She  did  not  indeed  receive 
these  rents  herself,  but  they  were  either 
received  by  the  trustee.  Crook,  or  by  her 
father  for  her  use,  and  she,  electing  to  take 
against  the  will,  is  bound  to  make  good  to 
the  disappointed  party  the  value  of  the 
property  intended  for  her. 

The  costs  of  the  suit  must  remain 
to  be  considered.  In  my  view  of  the 
case,  the  plaintiff  has  failed  in  con- 
tending that  the  defendant  Mary  Cox 
Clarke  had  elected  to  take  the  half  of 
the  house  in  Park  Street,  and  upon  that 
ground  the  plaintiff  claiming  the  half  of 
the  premises  at  Tottenham,  it  became 
necessary  to  make  a  case  of  notice  against 
the  parties  claiming  under  the  mortgage, 
and  under  the  marriage  settlement,  all 
which  has  become  useless  expense.  I  am, 
therefore,  of  opinion  that  the  bill  must  be 
dismissed,  with  costs  as  against  such  par- 
ties ;  and  as  against  Mary  Cox  Clarke  and 
her  husband,  so  much  must  be  dismissed, 
with  costs,  as  prays  that  it  may  be  declared 
that  an  election  had  been  made. 


Lords  Com. 
June  25 


"} 


JONES  r.  LEWIS. 


Company — Costs — Compulsory  taking  of 
Land — Successive  Re-investments  of  Pur- 
chase-money. 

Under  the  6  ^  7  WiU.  4.  c.  79.  the 
Trinity  House  purchased  the  Sherries  Lights 
house,  and  the  petitioner,  an  infant,  was 
interested  in  one-third  of  the  purchase- 
money,  namely  141,660/.  The  2Sth  clause 
of  the  act  empowered  the  Court  to  order  the 
costs  of  re-investing  the  purchase-money  in 
land  to  be  paid  by  the  corporation.  Upon 
appeal,  the  costs  of  a  fourth  purchase  were 
ordered  to  be  paid  by  the  corporation,  the 
proceedings  not  being  vexatious. 

In  1837  the  Skerries  Lighthouse  was 
purchased  by  the  corporation  of  the  Trinity 
House  for  the  sum  of  484,984/.  11a.  ;  and 
the  plaintiff,  Morgan  Jones,  an  infant,  was 
interested  in  one-third  of  the  purchase- 
money,  namely,  141,661/.  10*.     An  inter- 
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mediate  investment  of  the  last-mentioned 
sum  had  been  made  in  the  3Z.  per  cent, 
consols ;  and  a  part  of  it  had  afterwards 
been  invested  in  two  separate  purchases  of 
land  for  96,000/.  and  12,000/.  respectively, 
the  expenses  of  which  purchases  had  been 
ordered  to  be  paid  by  the  Trinity  House. 
On  the  22nd  of  June  1839,  a  third  pur- 
chase was  effected  for  5,000/. ;  and  after 
deducting  this  sum  the  stock  remaining  in 
court  amounted  to  28,923/.  10s.  Id.  The 
costs  of  this  purchase  Knight  Bruce,  V.C. 
refused  to  allow  as  against  the  Trinity 
House.  A  fourth  purchase  had  since  been 
effected  of  laAd  adjoining  that  already 
purchased,  at  the  sum  of  15,000/.  The 
Master  having  approved  of  the  title,  a 
petition  was  presented  praying  the  con- 
firmation of  the  Master's  report,  and  that 
the  Trinity  House  might  pay  the  costs  of 
the  purchase.  The  28th  section  of  the 
6  &  7  Will.  4.  c.  79,  being  the  act  under 
which  the  Skerries  Lighthouse  was  taken 
by  the  Trinity  House,  was  as  follows — 
'*  That  where,  by  reason  of  any  disability 
or  incapacity  of  the  person  entitled  to  any 
such  lighthouse,  the  purchase-money  shall 
be  required  to  be  paid  into  the  Bank  of 
England  and  be  subject  to  the  orders  and 
directions  of  the  Court  of  Exchequer, 
imder  the  provisions  herein  contained,  the 
said  Court  may  order  all  the  reasonable 
costs,  charges  and  expenses  attending 
such  purchase  or  which  may  be  incurred 
in  consequence  thereof,  and  also  of  the 
investment  of  the  purchase-money  in  real  or 
government  securities,  and  likewise  the  re- 
investment of  such  purchase-money,  or  the 
government  and  real  securities  purchased 
therewith,  in  the  purchase  of  houses, 
buildings,  lands,  tenements  and  heredita- 
ments as  hereinbefore  mentioned,  together 
with  the  costs,  charges  and  expenses  of 
obtaining  the  proper  orders  and  of  the 
other  proceedings  for  such  purposes,  and  of 
the  payment  of  the  dividends  and  interest 
of  die  said  government  or  real  securities, 
and  of  the  payment  of  the  principal  of  the 
said  purchase-money  and  of  the  govern- 
ment or  real  securities  purchased  there- 
with, out  of  court,  to  be  paid  by  the  said 
master,  wardens  and  assistants,  and  the 
said  master,  wardens  and  assistants  shall 
from  time  to  time  pay  such  sums  of  money 
for  such  purposes  as  the  said  Court  shall 


direct  out  of  the  monies  applicable  to  the 
purposes  of  this  act." 

The  petitioner  appealed  against  that 
part  of  the  order  refusing  the  costs. 

Mr,  Bacon  and  Mr,  Pitman^  for  the 
appellant,  cited  In  re  the  Merchant  Tailors 
Company  (1). 

Mr.  L.  Wigram^  for  the  Trinity  House, 
contended  that  the  allowance  of  these  costs 
was  discretionary  in  the  Court ;  and  that, 
the  discretion  having  been  exercised  by  the 
Court  below,  it  was  not  the  course  of  the 
Court  to  allow  an  appeal  in  such  a  matter: 
and  he  stated  that  5,000/.  had  been  already 
paid  by  the  corporation  in  respect  of  coats 
in  this  same  case  ;  and  that  so  many  suc- 
cessive purchases  were  oppressive  and  lu- 
reasonable  as  against  the  corporation. 

Lord  Commissioner  Langdale. — There 
can  be  no  doubt  the  petitioner  is  entitled 
to  such  costs  as  are  reasonably  and  properly 
incurred.  These  acts  of  parliament  are  no 
doubt  subject  to  a  great  deal  of  considera- 
tion, and  the  present  act  contains  clauses 
very  like  those  that  have  been  inserted  in 
many  other  acts  upon  which  questions  of 
this  kind  have  very  frequently  arisen.  I 
believe  that  the  Court  has  in  almost  if  not 
in  every  case,  considered  that  it  is  to  have 
regard  to  the  imperial  powers  which  are 
mentioned,  and  which  are  exercised  by 
taking  from  a  man  the  property  which  he 
had,  and  which  he  was  imwilling  to  part 
with;  taking  it  from  him  by  imperial 
power  and  converting  it  into  money,  and, 
in  cases  where  there  were  limitations  of 
property,  directing  that  the  money  which 
was  produced  should  be  re-invested.  That 
is  a  case  of  this  sort.  I  do  not  find  that 
there  is  any  distinction  to  be  drawn  be- 
tween one  species  of  landed  property  and 
another  species  of  landed  property.  In 
this  case  he  has  that  which  is  a  perfect 
and  good  security,  satisfactory  to  the 
owner  of  the  property,  taken  from  him  by 
superior  power,  converted  into  money,  and 
which  is  to  be  re-converted  from  money 
into  land  again  ;  and  in  consequence  of 
that  state  of  things  there  is  a  direction 
given,  that  the  reasonable  expenses  which 
are  to  be  incurred  in  the  change  shall  be 
paid  to  him. 

(1)  10  Beav.485. 
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Now,  it  is  not  to  be  denied  but  that 
a  proceeding  of  that  kind  may  be  taken 
advantage  of  in  such  a  way  as  to  occasion 
vexatious  and  unnecessary  expense  to  the 
party  on  whom  the  burthen  is  thrown  ;  and 
in  such  a  case  as  that  I  have  never  had  the 
least  doubt  that,  if  it  were  made  out,the  Court 
would  take  care  that  the  party  attempting 
such  a  scheme  should  not  be  able  to  receive 
the  profit  of  it,  and  would  direct  a  restric- 
tion to  be  put  upon  the  right  which  he  has 
under  the  act  of  parliament ;  a  right  to  be 
exercised  and  put  in  force  by  this  Court, 
Therefore,  I  say,  make  out  a  case  of  vexa- 
tion,— make  out  a  case  in  which  the  party 
has  improperly  used  the  power  which  the 
act  of  parliament  gave  him  for  the  purpose 
of  throwing  expenses  unnecessarily  on  the 
other  party,  and  he  shall  be  charged.  What 
is  the  nature  of  the  case  ?  Here  is  not 
less  than  141,000/.,  which  is  the  money 
obtained  as  a  compensation  for  the  real 
property,  a  lighthouse, — but  no  matter 
what  it  is,  141,000/.  is  the  money  which  is 
produced  to  the  party  for  that  which  was 
his  own,  and  which  he  would  not  have 
parted  with  unless  he  had  been  compelled 
to  part  with  it.  That  may  be  assumed. 
Well,  then,  the  141,000/.  being  paid  into 
the  Court  of  Exchequer  (now  brought  into 
the  Court  of  Chancery),  because  of  the 
incapacity  of  the  person  to  whom  it  be- 
longed to  deal  with  it,  the  act  of  parliament 
provides  that  the  Court  may  order  all  the 
reasonable  costs,  charges  and  expenses 
attending  such  purchase,  &c. — [His  Lord- 
ship here  read  the  28th  clause  of  the  act]. 
— They  are  to  be  "reasonable  costs."  The 
reasonable  costs  would,  no  doubt,  be  pro- 
perly taxed  and  ascertained. 

The  question  really  raised  here  is,  are 
the  costs  to  be  called  unreasonable,  because 
in  re-investing  no  less  a  sum  than  141,000/. 
there  have  been  these  particular  sums  of 
money  invested  separately  ?  The  first  was 
96,000/. ;  the  second,  12,000/.  ;  the  third 
was  5,000/. ;  and  the  fourth  was  15,500/. 
It  does  not  exhaust  by  any  means  the 
whole  sum.  I  cannot  find  there  is  anything 
said  to  shew  that  this  was  done  for  any 
improper  purpose,  unreasonably  to  throw 
the  costs  on  the  Trinity  House,  unreason- 
ably to  make  several  purchases  in  order 
that  the  Trinity  House  might  have  to  pay 
the  expenses  of  those  investments.     That 


is  not  alleged ;  but  it  is  alleged  "  yon 
ought  to  have  done  all  this  in  two,  and  if 
you  are  entitled  to  have  your  reasonable 
costs,  charges  and  expenses,  you  ought  to 
have  made  the  whole  investment  of  the 
141,000/.  two  transactions,  and  no  more." 
I  confess  I  cannot  see  that  that  is  or  ought 
to  be  considered  as  a  general  rule  to  be 
acted  on.  I  cannot  think  because  this  is 
a  lighthouse,  a  particular  species  of  pro- 
perty, that  a  man  is  to  be  reduced  to  that 
necessity  and  is  to  be  told  **  either  you  are 
to  invest  this  in  two  transactions,  or  you 
are  not  to  have  the  costs,  charges  and 
expenses  which  the  act  of  parliament  gives 
you."  A  man  might  spend  his  whole  life 
before  he  could  find  proper  purchases  suit- 
able to  his  convenience.  Make  out  that 
he  is  seeking  for  purchases  for  his  own 
decoration  or  amusement,  and  had  found 
them  in  little  bits  at  a  small  rate  each  one, 
and  that  he  is  attempting  to  throw  the 
expense  of  doing  that  on  the  Trinity 
House  unnecessarily  —  make  out  such  a 
case,  and  I  think  there  ought  to  be  inter- 
ference against  him.  No  such  case  has 
been  made  out,  and  therefore  I  think  these 
costs  ought  to  be  allowed. 

Lord  Commissioner  Rolfe. — I  think 
this  case  falls  within  the  principle  laid 
do¥m  by  Lord  Langdale  in  the  case 
cited,  from  10  Beavan,  by  Mr.  Bacon. 
It  is  true,  as  it  is  stated,  that  in  that 
act  of  parliament  the  direction  was  that 
aU  costs  were  to  be  paid,  and  that  it 
is  not  so  here  ;  it  is  here  "  all  reasonable 
costs,"  but  I  think  that  that  is  a  distinction 
without  a  difference,  because  '*  all  costs" 
would,  in  the  language  of  the  legislature, 
imply  all  reasonable  costs.  It  would  be 
absurd  to  suppose  they  intended  that  un- 
reasonable costs  were  to  be  paid, because  they 
have  not  inserted  the  word  "  reasonable." 
Then,  Mr.  Wigram  contended,  that  this 
is  a  case  within  the  discretion  of  the  Judge, 
and  not  properly  the  subject  of  appeal, 
just  in  the  same  manner  as  the  Court  will 
not  hear  an  appeal  when  there  has  been 
a  decree  giving  costs,  or  the  case  of  a  bill 
taxed,  and  when,  if  it  has  been  taxed  on 
a  correct  principle,  the  Court  would  not 
look  into  the  items.  I  do  not  think  his 
analogy  bears  him  out.  If  the  act  of  par- 
liament had  said,  the  costs  of  so  many 


542 


COURTS  OF  CHANCERY: 


[Nxw  Seeigs 


purchases  shall  he  paid  as  the  Judge  shall 
think  reasonable ;  and  he  had  said,  **  I 
think  five  are  reasonable,  or  six  are  rea- 
sonable,'* it  might  be  that  the  Court  would 
say,  the  Judge  thinking  that,  we  cannot 
be  discussing  whether  seven  or  eight  will 
be  reasonable,  when  the  Judge  below  has 
said,  six  or  seven  would  be  reasonable. 
That  is  not  at  all  this  case.  I  think  the 
learned  Vice  Chancellor  has  proceeded  on 
an  erroneous  principle.  I  can  see  no 
limit,  I  confess,  except  an  unreasonable 
exercise  of  discretion  on  the  part  of  those 
who  are  purchasing,  but  it  is  not  suggested 
that  there  is  anything  of  that  sort  here ; 
on  the  contrary,  his  Honour  is  reported  to 
have  said,  he  supposed  the  parties  acted 
band  fide  in  order  to  do  their  duty  to  the 
parties.  If  that  is  so,  and,  as  Lord  Lang- 
dale  remarks,  the  imperial  power  has 
taken  from  the  individual  something  which 
he  had  before,  and  has  substituted  a  sum 
of  money  to  be  re-invested,  I  think  these 
parties  must  pay  all  the  costs  of  so  reason- 
ably re-investing,  otherwise  they  do  not 
put  the  party  in  the  same  position  that  he 
was  in  before  the  property  was  taken. 

Lord  Commissioner  Langdale. — No 
doubt,  suspicions  have  been  entertained  in 
some  cases,  that  an  advantage  was  impro- 
perly taken  of  this  clause ;  and,  in  conse- 
quence, a  clause  has  been  introduced  into 
the  recent  acts  of  parliament,  limiting  the 
number  of  purchases.  The  mere  existence 
of  that  clause  shews  we  could  not  get  on 
without  it. 
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INDERWICK  V,  8NELL. 


Lords  Com. 
July  10,  11,  15. 

Jurisdiction — Resolution  of  a  Joint-Stock 
Company — Removal  of  a  Director — Rea- 
sonable Cause, 


The  deed  of  settlement  of  a  joint-stock 
company  provided,  that  an  extraordinary 
general  meeting,  specially  called  for  the 
purpose,  might  remove  from  his  office  any 
director  for  negligence,  misconduct  in  office, 
or  any  other  reasonable  cause,  A  meeting 
was  duly  convened  for  the  purpose,  among 
other  things,  of  removing  I,  C,  and  J.  from 
the  office  of  directors  for  negligence,  mis- 
conduct in  office,  and  other  reasonable  cause* 
I,  and  C.  attended  the  meeting,  but  merely  to 


protest  against  its  legality,  and  then  retired; 
when  the  meeting  unanimoudy  removed  /,  C, 
and  J,  from  the  office  of  directors.  On  bill 
by  /.  and  C,  on  behalf  of  themselves  and 
other  the  proprietors,  except  the  defendants, 
— Held,  that  the  **  reasonable  cause*'  was 
such  cause  as  in  the  opinion  of  the  share- 
holders duly  assembled  should  be  considered 
reasonable;  and  that,  in  the  absence  of  proof 
of  fraud,  it  was  not  competent  to  the  Court 
to  review  the  resolution  of  the  meeting  on  the 
ground  that  unfounded  statements  were  made, 
and  the  charges  were  not  substantiated  in 
such  manner  and  by  such  evidence  as  a 
court  of  justice  would  require. 

This  was  a  motion  to  discharge  an  order 
for  an  injunction  granted  by  Wigram,  Y.C, 
Mid  the  principal  question  raised  upon  the 
motion  was,  whether  the  plaintifis,  Inder- 
wick  and  Cowan,  and  the  defendant  John- 
son, had  been  duly  removed  frt>m  the  office 
of  being  directors  of  the  London  Convey- 
ance Company.  The  company  was  esta- 
blished by  a  deed  of  settlement,  dated  the 
1st  of  June  1836,  and  was  formed  for  the 
purpose  of  running  omnibuses  from  Pad- 
dington  to  the  Bank  and  elsewhere,  and 
the  capital  was  to  consist  of  50,000Z.  in 
5,000  shares  of  10/.  each.  The  clauses 
of  the  deed  of  settlement  relating  to  the 
question  were  as  follows  : — **  8.  That  an 
extraordinary  general  meeting  may  be 
called  at  any  time  by  the  board  of  director^ 
in  manner  hereinafter  mentioned.  9.  That 
any  ten  or  more  of  the  proprietors  holding 
in  the  aggregate  not  less  than  1,000  shares, 
&c.  may  at  any  time,  by  writing  under 
their  hands,  require  the  board  of  directors 
to  call  an  extraordinary  general  meeting 
for  any  purpose  relating  to  the  company. 

10.  That  every  such  requisition  to  the 
board  of  directors  for  calling  any  extra- 
ordinary general  meeting  shaJl  be  left  at 
the  office  of  the  company  at  least  fourteen 
days  before  the  time  named  in  the  requi- 
sition for  holding  the  same  ;  and  in  every 
such  requisition  the  object  for  which  the 
extraordinary  general  meeting  is  required 
to  be  called  must  be  fully  expressed,  and 
the  day,  hour,  and  place  for  holding  the 
same  must  be  specified,  otherwise  it  shall 
not  be  incumbent  on  the  board  of  direc- 
tors  to   take  notice  of  such  requisition. 

11.  That  if  after  any  such  requisition  to 
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the  board  of  directors  for  calling  an  extra- 
ordinary general  meeting  shall  have  been 
left  at  die  office  of  the  company,  the  board 
of  directors  shall  neglect  or  refuse  to  call 
the  same  within  the  time  and  in  the  manner 
hereinafter  mentioned,  then  and  in  such 
case  it  shall  be  lawful  for  the  proprietors 
who  shall  have  signed  the  neglected  or 
refused  requisition,  to  call  the  extraordinary 
general  meeting  on  some  other  day  for  the 
purposes  mentioned  in  such  requisition, 
either  by  advertising  the  same  in  any  two 
or  more  of  the  London  daily  newspapers, 
with  their  names  subjoined,  or  by  sending 
to  each  proprietor  a  circular  letter,  to  be 
inserted  or  sent  at  least  seven  days  and 
not  more  than  fourteen  days  before  the 
time  fixed  for  holding  such  extraordinary 
general  meeting,  and  to  specify  the  day 
and  hour  of  the  meeting,  and  the  place  at 
which  it  is  to  be  held ;  but  it  shall  not  be 
incumbent  therein  to  specify  the  object  of 
such  meeting,  unless  it  shall  be  called  for 
dissolving  the  company.  25.  That  the 
general  meetings  shall  have  full  power 
to  superintend,  regulate,  and  controul  all 
the  affairs  of  the  company,  except  when 
otherwise  provided  by  these  presents. 
27.  That  an  extraordinary  general  meet- 
ing, specially  called  for  the  purpose,  may 
remove  from  his  office  any  director  or 
auditor  for  negligence,  misconduct  in  office, 
or  any  other  reasonable  cause.  29.  That 
the  half-yearly  general  meetings  and  ex- 
traordinary general  meetings  shaU  have 
power  to  call  for,  inspect  and  examine 
these  presents,  and  all  or  any  of  the  deeds 
or  instruments  whereby  the  same  shall 
be  agreed  to  be  observed,  and  all  laws, 
regulations,  accounts,  books,  vouchers, 
memoranda,  and  documents  relating  to  the 
company  or  to  the  business  thereof;  and 
to  call  for  any  information  or  explanation 
£rom  the  directors,  auditors,  trustees,  bank- 
ers, manager,  solicitor,  secretary,  officers, 
and  servants  of  the  company  in  respect  of 
the  said  mattera,  or  any  of  them.  40.  That 
it  shall  be  lawful  for  the  board  of  directors, 
at  any  time  to  call  the  half-yearly  general 
meeting  either  by  advertising  the  same  in 
any  two  or  more  of  the  London  daily  news- 
papers or  by  sending  to  each  proprietor  a 
circular  letter,  signed  by  the  secretary  of 
the  company;  such  advertisement  or  circu- 
lar letter  to.be  inserted  or  sent  at  least 


seven  days  and  not  more  than  fourteen 
days  before  the  time  fixed  for  holding  the 
same,  and  to  specify  the  day  and  hour  and 
place  of  the  meeting ;  but  it  shall  not  be 
incumbent  to  specify  therein  the  object  of 
such  meeting,  unless  it  be  called  for  the 
object  of  dissolving  the  company.  41.  That 
when  and  so  often  as  a  requisition  for 
calling  an  extraordinary  general  meeting 
shall  have  been  left  at  the  office  of  the 
company  by  ten  or  more  proprietors,  hold- 
ing in  the  aggregate  not  less  than  1,000 
shares,  the  board  of  directors  shall  call  an 
extraordinary  general  meeting,  either  by 
advertising  tiie  same  in  any  two  or  more 
of  the  London  daily  newspapers,  or  by 
sending  to  each  proprietor  a  circular  letter, 
signed  by  the  secretary  of  the  company ; 
such  advertisement  or  circular  letter  to  be 
inserted  or  sent  at  least  seven  days  before 
the  time  named  in  the  requisition  for  hold- 
ing the  same,  and  to  specify  the  day  and 
hour  and  place  of  the  meeting,  but  it  shall 
not  be  incumbent  to  specify  therein  the 
object  of  such  meeting,  unless  it  shall  be 
called  for  the  purpose  of  dissolving  the 
company.  104.  That  the  directors  of  the 
company  shall  never  exceed  seven  or  be 
less  than  five,  and  the  auditors  of  the  com- 
pany shall  never  exceed  two." 

In  1849  some  of  the  proprietors  of  the 
company  having  become  dissatisfied  with 
the  conduct  of  Inderwick,  Cowan,  and  John- 
son, as  directors  of  the  company,  a  requi- 
sition, dated  the  31st  of  October  1849,  was 
left  at  the  office  of  the  company,  as  follows : 
— **  To  the  directora  of  the  London  Con- 
veyance Company. — ^We,  the  undersigned, 
being  twenty  of  the  shareholders  in  the 
London  Conveyance  Company,  holding 
together  1,000  shares,  hereby  request  you 
to  call  an  extraordinary  general  meeting  of 
the  shareholders  in  the  said  company,  to  be 
held  on  Thursday  the  15  th  of  November 
next,  at  twelve  for  one  o'clock  in  the  after- 
noon, at  the  George  and  Vulture  Tavem» 
George  Yard,  Lombard  Street,  for  the  fol- 
lowing purposes,  that  is  to  say :  first,  to 
appoint  a  committee  of  shareholders  to 
investigate,  with  the  assistance  of  an 
accountant,  the  books  and  accounts  of  the 
company,  and  inspect  the  stock  and  pro- 
perty of  the  company ;  secondly,  to  direct 
that  such  committee  be  furnished  with  a 
copy  of  the  deed  of  settlement  of  the  com- 
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pany;  thirdly,  to  remove  Messrs.  Inder- 
wick,  Cowan,  and  Johnson  firom  the  office 
of  directors,  and  to  refer  it  to  the  foregoing 
committee  to  nominate  and  recommend  fit 
and  proper  persons  to  be  directors  in  their 
room,  the  names  of  such  persons  to  be 
submitted  for  election  at  a  future  meeting 
of   shareholders  duly  convened  for    that 
purpose.**     This  document  was  signed  by 
twenty  proprietors,  including  three  of  the 
directors.     The  directors  refused  to  call  a 
meeting  in  pursuance  of  the  requisition, 
on  the  groimd  that  the  objects  of  the  re- 
quisition were  not  warranted  by  the  deed 
of  settlement.     The    requisitionists   then 
called  an  extraordinary  general  meeting, 
by  advertisement,  for  the  20th  of  Decem- 
ber, in  pursuance  of  the  provisions  of  the 
eleventh   clause  of  the   settlement  deed. 
The  meeting  accordingly  took  place  on  the 
20th,  and  on  the  chair  being  taken,  Inder- 
wick  read  a  protest,  signed  by  himself, 
Cowan  and  Johnson,  against  the  legality 
of  the  meeting,  and  declined  to  take  part  in 
it,  and  immediately  thereupon  he  left  the 
room.     After  hearing   certain  charges  of 
misconduct  brought  forward  by  Snell,  a 
director,  against    Inderwick,   Cowan   and 
Johnson,  the  three  last-named  persons  were, 
by  a  unanimous  resolution  of  the  meeting, 
removed  from  the  office  of  directors  for 
misconduct,  negligence,  and  other  reason- 
able  cause ;  and    were    from    that    time 
excluded  by  the  other  directors  from  all 
interference  with  the  affairs  of  the  company. 
On  the  3rd  of  January  1850  an  extra- 
ordinary general  meeting  was  held  to  fill 
up  the  vacancies  in  the  direction  occasioned 
by  the  removal  of  Inderwick,  Cowan,  and 
Johnson,  when    H.  Harmes   and  Tanner 
were  elected  directors.     At  this  meeting. 
Inderwick  and  Cowan  also  attended  merely 
to  protest  against  the  legality  of  the  pro- 
ceedings,and  immediately  thereupon  retired. 
On  the  21st  of  January,  being  the  half- 
yearly  general  meeting,  two  other  of  the 
defendants,  Donne   and  Seaboume,  were 
also    elected    directors.      Inderwick    and 
Cowan  then  filed  their  bill  on  behalf  of 
themselves  and  all  other  the  proprietors  of 
shares  in  the  company,  except  the  defen- 
dants, against  the  then  directors  and  John- 
son, charging  that  the  election  of  the  new 
directors  was  void,  and  that  all  acts  done 
by  them  in  that  character  were  void ;  and 


also  charging  that,  under  the  27th  clause 
of  the  deed  of  settlement,  the  requisition  to 
call  a  meeting  for  the  removal  of  a  director 
should  clearly  express  the  cause  of  removal, 
in  order  to  give  such  director  an  oppor- 
tunity of  defending  himself,  which  he  could 
not  do  without  knowing  the  nature  of  the 
charges  to  be  brought  against  him,  and  also 
insisting  that  the  charges  made  at  the 
meeting  of  the  20th  of  December  1849, 
were  unsupported  by  any  evidence. 

The  bill  prayed  that  until  the  hearing 
of  the  cause,  or  until  the  plaintiffii  and  the 
defendant  Johnson  respectively  should  be 
duly  and  lawfully  removed  from  the  office 
of  directors,  or  should  retire,  or  should 
otherwise  cease  to  be  directors,  the  de- 
fendants Snell,  Hamilton,  and  Wheatley 
might  be  restrained  by  injunction  from 
doing,  authorizing,  or  permitting  any  act 
as  directors  or  a  director  of  the  company, 
except  in  pursuance  of  orders  of  the  board 
of  directors,  to  be  made  at  meetings  of  the 
board  which  the  plaintiff  and  Johnson 
should  have  had  notice  to  attend,  accord- 
ing to  the  23rd  clause  of  the  company's 
deed,  &c.,  and  that  in  the  mean  time  and 
until  the  plaintiffs  and  Johnson  should  be 
duly  and  lawfully  removed,  and  also  until 
the  defendants  Harmes,  Tanner,  Donne, 
and  Seabourne  respectively  should  be  duly 
elected  directors,  the  said  four  last-named 
defendants,  and  every  of  them  and  their 
respective  officers,  &c.  might  be  restrained 
from  doing,  authorizing,  or  permitting  any 
act  as  directors  or  a  director  of  the  com- 
pany, &c. 

On  a  motion  for  an  injunction,  upon 
notice  supported  by  affidavits,Wigram,  V.C. 
made  the  order  in  the  terms  of  the  prayer 
of  the  bill,  on  the  ground  that  the  share- 
holders, at  the  meeting  of  the  20th  of 
December  1849,  were  misled  by  the  state- 
ments and  charges  brought  forward  by 
Snell,  which  were  unsupported  by  evidence, 
and  many  of  which  were  unfounded.  His 
Honour,  however,  was  of  opinion  that  if 
the  meeting  in  question  had  been  duly 
convened  and  the  proceedings  regularly 
conducted,  the  Court  would  have  no  right 
to  sit  as  a  court  of  appeal  from  the  decision 
of  that  meeting. 

The  defendants,  except  Johnson,  moved 
to  discharge  the  order  of  the  Vice  Chan- 
cellor granting  the  injunction. 
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Mr.  Bethell,  Mr.  TV.  M.  James,  The 
Solicitor  General,  and  Mr,  Glasse,  appeared 
in  support  of  the  motion  ;  and  contended 
that  die  Court  could  not  review  the  deci- 
sion come  to  by  the  meeting,  which  was 
the  only  judge  of  the  propriety  of  the 
removal  of  the  directors ;  and  the  Court 
had  no  right  to  say  what  evidence  should 
be  satisfactory  to  the  shareholders.  The 
meeting  was  not  of  a  judicial  character, 
but  was  a  meeting  of  a  company  of  pro- 
prietors, considering  a  question  whether 
certain  persons  should  any  longer  continue 
to  be  their  servants.  Suspicion  alone  was 
a  sufficient  reasonable  cause — The  Queen 
v.  the  Governors  of  the  Darlington  School 
(1).  Even  if  one  or  two  of  the  statements 
made  at  the  meeting  were  false,  that 
would  not  vitiate  the  resolution.  The 
plaintiffs,  instead  of  attempting  to  meet 
the  charges,  deliberately  absented  them- 
selves. On  the  question  of  the  constitu- 
tion of  the  bill,  the  following  cases  were 
cited — Mozley  v.  Alston  (2),  L(yrd  v.  the 
Copper  Miners  Company  (3),  Ridgway  v. 
the  Hunger  ford  Market  Company  (4). 

Mr,  Wood  and  Mr,  Bird,  in  support  of 
the  order  of  the  Vice  Chancellor. — In  the 
case  of  the  Darlington  School  the  governors 
had  power  to  remove  at  discretion.  But 
in  In  re  Fremington  School  (5),  where  the 
party  was  to  be  removed  for  neglect,  mis- 
behaviour, or  other  just  cause,  the  Court 
held  that  he  was  not  removable  at  discre- 
tion. The  bill  is  properly  constituted,  as 
all  the  shareholders  have  an  interest  in 
seeing  the  trusts  of  the  company's  deed 
carried  out.  The  Court  has  power  to 
review  the  decision  of  the  meeting,  as  it 
was  obtained  by  false  statements. 

The  Court  did  not  call  for  a  reply. 

July  15. — Lord  Commissioner  Lang- 
DALE  delivered  the  judgment  of  the 
Court. — This  was  a  motion  to  discharge 
an  order  of  Vice  Chancellor  Wigram, 
whereby  it  was   ordered  that  the  defen- 

(1)  6  aB.  Rep.  716;  s.  c  14  Law  J.  Rep.  (n.s.) 
aB.  67. 

(2)  1  Phil.  798;  8.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  217. 

(3)  2  Phil.  740 ;  I  Hall  &  Twells,  85;  s.  c.  18 
Law  J.  Rep.  (^.s.)  Chanc.  65. 

(4)  8  Ad.  &  E.  171 ;  8.C.  4  Law  J.  Rep.  (n.8.) 
K.B.  157. 

(5)  lOJur.  512. 
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dants,  Snell,  Hamilton  and  Wheatley, 
should  be  restrained  from  doing,  autho* 
rizing,  or  permitting  any  act  as  directors 
of  the  London  Conveyance  Company, 
except  as  therein  mentioned,  and  also  from 
preventing  or  interfering  with  the  plaintiffs 
and  the  defendant  Johnson  in  the  exercise 
of  their  powers  as  directors  of  the  company. 
There  are  other  directions  in  the  order, 
which  it  does  not  appear  to  be  necessary 
to  enumerate  on  this  occasion.  There 
were  six  directors  of  the  company,  Inder* 
wick.  Cowan,  Johnson,  Snell,  Hamilton 
and  Wheatley.  In  the  year  1849  disputes 
took  place.  Mr.  Snell  charged  Inderwick, 
Cowan  and  Johnson  with  misconduct ; 
and  at  length  an  extraordinary  general 
meeting  of  the  shareholders,  one  of  the 
objects  of  which  was  to  remove  Inderwick, 
Cowan  and  Johnson  from  being  directors* 
was  convened.  The  meeting  was  held  on 
the  20th  of  December,  and  it  was  then 
resolved  that  Inderwick,  Cowan  and  John- 
son should  be  removed.  This  removal  is 
the  act  principally  complained  of  by  the 
bill  and  in  respect  of  which  relief  is  sought. 
The  plaintiffs  allege,  first,  that  the  defen- 
dants, Snell  and  others,  used  improper  and 
fraudulent  means  to  procure  the  resolutions 
to  be  passed;  secondly,  that  the  meeting 
was  illegally  convened ;  and  thirdly,  that 
no  legal  grounds  of  removal  were  substan- 
tiated. On  the  other  hand,  the  alleged 
fraud  is  denied ;  secondly,  the  meeting 
is  alleged  to  have  been  convened  and 
conducted  with  regularity ;  and  thirdly, 
it  is  now  contended  it  was  lawfully  in 
the  power  of  the  shareholders  assembled 
at  the  time  to  consider  and  determine  the 
question,  whether  the  grounds  of  removal 
then  alleged  were  or  were  not  reasonable ; 
and  that  the  meeting,  having  considered 
that  there  were  reasonable  grounds  of  re- 
moval, this  Court  has  no  authority  to  con- 
troul  its  decision.  As  we  do  not  think 
that  there  is  any  sufficient  evidence  of  the 
fraud  alleged,  we  have  had  to  consider, 
first,  whether  the  meeting  was  regularly 
convened ;  and,  if  so,  secondly,  whether  the 
shareholders  thus  assembled  had  sufficient 
authority  to  remove  the  directors  in  the 
manner  they  did.  On  reading  the  clauses 
of  the  deed  relating  to  the  calling  of  meet- 
ings of  shareholders,  we  are  of  opinion  that 
the  meeting  of  the  20th  of  December  1849 
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.was  regularly  convened,  and  that  it  was 
lawful  for  the  shareholders  there  assemhled 
to  consider  and  determine  the  question, 
whether  the  directors  complained  of  should 
be  removed.  It  was  no  legal  objection  to 
the  consideration  and  determination  of 
that  question  that  notice  was  given  that 
other  questions  were  to  be  considered  at 
the  same  meeting. 

Now  the  27th  clause  of  the  deed  pro- 
vides that  an  extraordinary  general  meeting 
specially  called  for  the  purpose  may  remove 
from  his  office  any  director  or  auditor  for 
negligence,  misconduct  in  office,  or  any 
other  reasonable  cause. 

The  argument  for  the  plaintiffs  rested 
on  the  allegation,  that  the  general  cause  of 
removal  referred  to  in  the  clause,  being 
expressed  to  be  **  reasonable,"  prevents  the 
power  referred  to  from  being  a  power  to 
remove  at  pleasure,  arbitrarily  or  capri- 
ciously; and  made  it  requisite  that  the 
proceedings  for  exercising  the  power  should 
be  in  its  nature  judicial,  and  that  the 
reasonable  cause  should  be  such  as  a  court 
of  justice  would  consider  good  and  suffi- 
cient. 

If  this  argument  could  be  sustained,  all 
proceedings  at  such  meetings  would  be 
subject  to  the  review  of  the  courts  of  jus- 
tice, which  would  have  to  inquire  whether 
the  cause  of  removal  which  was  charged 
was  in  their  view  reasonable,  whether  the 
charges  were  bond  Jide  brought  forward, 
whether  they  were  substantiated  by  such 
evidence  as  the  nature  of  the  case  required, 
and  whether  the  conclusion  was  come  to 
upon  a  due  consideration  of  the  charge  and 
evidence.  But  the  deed  is  silent  as  to 
these  matters,  and  the  question  is,  whether 
any  such  power  of  controul  in  the  courts 
of  justice  is  to  be  inferred  from  the  words 
"  reasonable  cause*'  contained  in  the  27th 
clause;  whether  the  expression  **  reasonable 
cause"  contained  in  such  a  deed  of  a  trading 
partnership  can  be  held  to  be  such  a  cause 
as,  upon  investigation  in  a  court  of  justice, 
must  be  held  to  be  bond  fide^  founded  on 
sufficient  evidence,  and  just ;  or  whether  it 
ought  not  to  be  held  to  mean  such  cause 
as  in  the  opinion  of  the  shareholders  duly 
assembled  shall  be  deemed  reasonable. 
We  think  the  latter  is  the  true  construction 
and  effect  of  the  deed.  In  a  moral  point 
of  view,  no  doubt  every  charge  of  a  cause 


of  removal  ought  to  be  made  hon&  fide, 
substantiated  by  sufficient  evidence,  and 
determined  on  a  due  consideration  of  the 
charge  and  evidence,  and  those  who  act 
on  other  principles  may  be  guilty  of  a 
moral  offence;  they  may  be  very  unjust; 
and  those  who  (being  present  at  the  meet- 
ing) are  innocently  misled  by  the  state- 
ments made  to  them,  have  no  doubt  a  just 
right  to  complain  that  they  have  been  led 
to  concur  in  an  unjust  act.  But  the  ques- 
tion is,  whether  by  this  deed  the  share- 
holders duly  assembled  at  a  general  meet- 
ing might  not  or  had  not  a  right  to  remove 
a  director  for  a  cause  which  they  thought 
reasonable  without  its  being  incumbent 
upon  them  to  prove,  or  be  able  and  pre- 
pared to  prove,  to  Uiis  or  any  other  court 
of  justice,  that  the  charge  was  true  and 
the  deci^on  just,  or  that  the  case  was  sub- 
stantiated after  a  due  consideration  of  the 
evidence  and  charge.  We  cannot  take 
upon  ourselves  to  say  that  in  the  case  of  a 
trading  partnership  like  this,  this  Court 
has,  upon  such  a  clause  in  the  deed  of  part- 
nership, jurisdiction  or  authority  to  deter- 
mine whether  by  the  unfounded  speech  of 
any  supporter  of  the  charge,  the  share- 
holders present  may  not  have  been  misled 
or  unduly  influenced. 

All  such  meetings  are  liable  to  be  misled 
by  false  or  erroneous  statements ;  the 
amount  of  error  or  injustice  thereby  occa- 
sioned can  rarely  if  ever  be  appreciated. 
This  Court  might  inquire  whether  the 
meeting  was  regularly  held,  and  in  cases 
of  fraud,  clearly  proved,  might  perhaps 
interfere  with  the  acts  done.  But  sup- 
posing the  meeting  to  be  regularly  con- 
vened and  held,  the  shareholders  assembled 
at  such  meeting  may  exercise  the  powers 
given  them  by  the  deed ;  the  effect  of 
speeches  and  representations  cannot  be 
estimated,  and  for  those  who  think  them- 
selves aggrieved  by  such  representations 
or  think  the  conclusion  unreasonable,  it 
would  seem  that  the  only  remedy  is  pre- 
sent defence,  by  stating  the  truth  and 
demanding  time  for  investigation  and 
proof;  or  the  calling  of  another  meeting 
at  which  the  whole  matter  may  be  re-con- 
sidered. The  plaintiffs,  objecting  to  this 
meeting  and  considering  it  illegal,  pro- 
tested against  it,  but  abstained  from  attend- 
ing,   and   therefore   made   no  answer  or 
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defence  to  and  required  no  proof  of  the 
charges  made  against  them,  llie  adoption 
of  this  course  was  unfortunate ;  but  does 
not  afford  any  ground  for  the  interference 
of  this  Court. 

We  are  far  from  thinking  that  the  charges 
made  by  Mr.  Snell  against  the  plaintiffs 
and  Mr.  Johnson  were  well  founded.  He 
appears  to  have  made  a  very  exaggerated 
and  in  some  respects  an  unfounded  state- 
ment, and  in  the  present  state  of  the 
evidence,  if  the  question  were  whether  the 
chaises  were  well  founded,  we  might  think 
it  our  duty  to  say  that  they  were  not. 
But  as  the  real  question  is,  whether  the 
shareholders  at  the  meeting  had  not  a  right 
to  remove  directors  for  such  causes  as  to 
them  seemed  reasonable,  and  as  we  think 
that  on  the  true  construction  of  the  deed 
they  had  such  right,  we  are  of  opinion  that 
the  order  granting  the  injunction  ought  to 
be  discharged. 


WiGRAM 

Jan.  23 


,25.   3 


WINTHROP  P.  MURRAY. 


Debtor  and  Creditor — Agreement — Policy 
of  Insurance — Warrant  of  Attorney, 

A  creditor,  whose  debt  is  collaterally 
secured  by  a  policy  of  insurance  on  the  life 
of  one  of  several  debtors,  under  an  agreement 
that  the  debt  shall  not  be  recoverable  during 
the  payment  of  the  premium  by  the  debtors, 
has  a  right  to  enforce  payment  of  the  debt 
Upon  forfeiture  of  the  policy,  notwithstand^ 
ing  his  having,  subsequently  to  the  forfeiture, 
obtained  a  renewal  of  the  policy. 

This  was  a  suit  by  one  of  the  directors  and 
one  of  the  two  joint  solicitors  of  the  Uni- 
versal Salvage  Company  against  the  defen- 
dant Murray  (also  a  director),  five  other 
co-directors,  the  other  joint  solicitor,  and 
the  auditor  of  the  company.  The  bill 
prayed  for  an  injunction  to  restrain  the 
defendant  Murray  from  suing  out  execution 
upon  a  judgment  entered  up  by  him  on 
the  joint  and  several  warrant  of  attorney 
of  the  plaintiffs  and  other  defendants,  under 
the  following  circumstances  :— 

At  a  meeting  of  the  directors  of  the 
company  in  1845,  at  which  the  plaintiffs 
and  defendants  were  present,  it  was  re- 
solved to  raise  3,000/.  for  the  purposes  of 


the  company,  each  of  the  parties  (ten  in 
number)  being  considered  to  be  responsible 
as  between  themselves  for  the  sum  of  300/. 
The  defendant  Murray  advanced  the  sura 
on  the  joint  and  several  bonds  of  the  plain- 
tiffs and  the  other  defendants,  for  six 
months,  with  interest  at  the  rate  of  10/. 
per  cent,  per  annum.  The  time  of  repay- 
ment was  afterwards  extended,  and  the 
loan  further  secured  by  a  policy  from  the 
Hand-in-Hand  Insurance  Company  (of 
which  Murray  was  also  a  director)  for 
5,000/.,  on  the  life  of  one  of  the  other 
defendants,  and  a  warrant  of  attorney  by 
the  obligors  of  the  bond  to  confess  judg- 
ment for  the  sum  of  6,150/.  and  costs. 
By  the  defeazance  of  the  warrant  of  attor- 
ney it  waa  declared  that  the  judgment 
should  not  be  entered  up  nor  execution 
issued  until  default  by  the  borrowers  in 
payment  of  the  premiums,  &c.  on  the 
policy ;  and  that  in  case  of  such  default, 
it  should  be  lawful  for  the  defendant 
Murray  to  sign  judgment  and  issue  exe- 
cution for  principal  and  interest,  according 
to  an  indenture  of  agreement  of  even  date 
therewith.  By  this  indenture  the  obligors 
of  the  bond  covenanted  to  keep  the  policy 
on  foot,  and  provided  that  in  case  of  default 
it  should  be  lawful  for  Murray  to  pay  the 
premiums  on  the  above  policy,  or  to  effect 
a  like  policy  with  another  insurance  com- 
pany, to  be  held  upon  the  same  trusts  with 
those  of  the  above  policy.  It  was  also 
declared  that  no  proceedings  should  be 
taken  or  execution  issued  under  the  war- 
rant of  attorney  until  the  policy  should 
become  void  or  voidable ;  and  that  in  the 
event  of  the  sum  of  5,000/.  becoming 
payable  under  the  policy,  the  defendant 
Murray  should,  after  satisfaction  of  the 
principal,  interest,  and  costs,  pay  over  the 
surplus  to  the  representatives  of  the  defen- 
dant upon  whose  life  the  insurance  had 
been  effected.  This  transaction  was  sub- 
sequently confirmed  by  a  general  meeting 
of  the  shareholders  of  the  Universal  Sal- 
vage Company. 

The  policy  became  forfeited  by  non- 
payment of  the  premium  within  the  thirty 
days  limited  by  the  company  for  the  pay- 
ment of  it,  and  Murray  then  caused  judg- 
ment to  be  entered  up  under  the  warrant 
of  attorney,  and  gave  notice  of  his  intention 
to  issue  execution. 
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On  the  fourth  day  after  the  policy  had 
become  forfeited,  the  directors  of  the  in- 
surance company  granted  a  renewal  of 
the  policy  to  the  defendant  Murray  on 
payment  by  him  of  the  arrears  of  premium. 

The  plaintiffs  then  filed  the  present  bill, 
stating  inter  alia  the  above  facts,  and 
alleging  ignorance  of  the  custom  of  the 
above  insurance  company  (stated  to  be 
peculiar  to  it  and  one  other  insurance  com- 
pany) of  requiring  the  premiums  of  all 
policies  effected  by  it  to  be  paid  on  the 
24th  of  June  in  every  year,  or  within  thirty 
days  afterwards.  It  also  stated  that,  on 
the  application  of  the  plaintiffs,  the  directors 
declined  to  grant  them  a  renewal  of  the 
policy,  without  the  concurrence  of  the 
defendant  Murray,  and  that  he  refused  to 
concur. 

The  bill  prayed  that  the  defendant 
Murray  might  be  restrained  by  injunction 
from  enforcing  or  availing  himself  of  the 
judgment  entered  up,  or  the  execution 
issued  thereon ;  that  he  might  be  ordered 
to  take  all  necessary  steps  to  set  aside  the 
judgment  and  discharge  the  writ  of  exe- 
cution issued  by  virtue  of  it ;  and  that  it 
might  be  declared  that  the  renewed  policy 
was  a  substitute  for  the  original  policy, 
the  plaintiffs  offering  to  repay  to  him  the 
premium  and  fine  (if  any)  paid  on  the 
renewal.  The  injunction  prayed  by  the 
bill  was  subsequently  granted,  on  payment 
into  court  of  the  sum  of  3,000/. 

Some  of  the  co-directors,  defendants,  by 
their  answers  adopted  the  case  of  the  plain- 
tiffs. The  others  (except  M  urray )  submitted 
that  they  and  the  plaintiffs  claimed  to  have 
the  fund  in  court  applied  in  satisfaction  of 
their  liability  upon  the  securities  held  by 
the  defendant  Murray,  and  save  as  therein 
appeared,  denied  that  they  claimed  any 
interest  in  the  subject-matter  of  the  suit. 
It  appeared  from  the  evidence  that  the 
defendant  Murray  had  received  from  the 
insurance  company  its  usual  annual  circu- 
lar, requiring  payment  of  the  premium  on 
the  policy,  and  that  he  had  not  forwarded 
it  to  the  other  parties,  but  that  they  had 
notice  of  the  above  custom  of  the  insurance 
company  before  the  premium  became  pay- 
able. 

At  the  hearing  of  the  cause. 

The  Solicitor  General  and  Air,  Elderton^ 
for  the  plaintiffs,  submitted  that  judgment 


could  not  be  entered  up  under  the  warrant 
of  attorney,  nor  execution  issued,  so  long 
as  the  debt  was  secured  by  the  policy  of 
insurance,  and  that  the  present  case  was 
analogous  to  that  between  landlord  and 
tenant,  where  for  security  of  the  rent  a 
penalty  or  fine  was  reserved,  but  which 
would  be  remitted  by  the  Court  on  pay- 
ment of  the  rent. 

Mr.  W.  W.  Cooper,  for  Lord  Talbot,  a 
defendant  in  the  same  interest  with  that  of 
the  plaintiffs,  argued  that  the  defendant 
Murray  had  misled  the  other  parties  by 
not  furnishing  them  with  the  circular  re- 
ceived by  him  from  the  insurance  office. 
He  cited  Doe  d.  Pittman  v.  SuUon{\), 

Mr.  Wood  and  Mr.  Glasse,  for  the  de- 
fendant Murray,  urged  his  right  to  enforce 
the  judgment  upon  forfeiture  of  the  policy, 
and  contended  that  this  right  had  not  been 
waived  by  his  having  obtained  a  renewal 
of  the  policy. 

Mr.  H.  C adman  Jones,  for  the  defen- 
dants Lord  Ingestrie  and  Mr.  Marshall, 
asked  for  their  costs  out  of  the  fund  m 
court,  upon  the  ground  that  they  bad  not 
disputed  the  right  of  the  defendant  Murray 
to  enforce  the  judgment,  nor  insisted  upon 
any  relief  as  against  him. 

Mr.  Elderton  replied. 

WiGRAM,  V.C. — The  only  question  in 
this  case,  as  it  appears  to  me,  is,  what  was 
the  real  contract  between  the  parties  ?  Did 
such  contract  entitle  the  defendant  Murray 
to  sue  the  plaintiffs  on  the  judgment  entered 
up  under  the  warrant  of  attorney  ?  If  it 
did  so  entitle  him,  it  does  not  appear  to 
me  that  any  act  has  been  done  by  him 
which,  upon  the  principle  of  Doe  d.  Pittman 
V.  Sutton,  referred  to  by  Mr.  Cooper, 
could  in  any  way  alter  his  position.  He 
has  not  done  any  act  calculated  to  mislead 
the  parties  as  to  what  their  obligations 
were  ;  and  supposing  the  contract  to  be  one 
which,  according  to  the  intention  of  the 
parties,  evidenced  by  the  instruments  under 
their  hands,  entitled  Mr.  Murray  to  sue  out 
execution  upon  the  judgment,  it  does  not 
appear  to  me  to  be  a  case  in  which  the 
parties  are  entitled  to  relief  in  this  court. 
In  cases  in  which  a  money  payment  has 
been  stipulated  for,  upon  pain  of  forfeiture, 

(1)  9  Car.  &  P.  706. 
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and  that  money  payment  has  not  heen 
made  upon  the  very  day  agreed  upon,  this 
Court  will  sometimes  relieve  against  the 
forfeiture,  by  directing  the  party  to  make 
the  payment  with  interest.  So,  in  the  com- 
mon case  of  a  lease,  where  a  forfeiture  of 
the  estate  and  entry  for  the  forfeiture  are 
stipulated  for  on  non-payment  of  the  rent 
on  the  regular  days  of  payment,  this  Court, 
deeming  the  right  of  entry  to  be  intended 
as  a  mere  security  for  the  payment  of  the 
rent,  will  give  relief  against  the  forfeiture. 
Where,  however,  the  thing  stipulated  for  is 
not  a  mere  money  payment,  but  a  collateral 
object  is  to  be  answered,  it  does  not  follow 
that  this  Court  will  relieve  if  the  contract 
is  not  strictly  performed.  As  in  the  case 
already  mentioned,  if  the  tenant  does  not 
pay  his  rent  the  Court  will  relieve  against 
the  forfeiture  ;  but  if  the  object  be  to  insure 
and  keep  insured  the  demised  premises  so 
as  to  preserve  uninterrupted  the  lessor's 
possession  thereof,  this  Court  does  not  re- 
lieve against  the  forfeiture.  The  question 
then  is,  how  docs  this  case  stand  upon  the 
£3icts  before  me  ?  There  is  no  doubt  that 
the  borrowers  were  the  proper  parties  to 
pay  the  premiums  of  insurance  upon  the 
policy,  but  Mr.  Murray  had  stipulated  for 
the  payment  of  them  by  himself  within  a 
certain  time  before  the  expiration  of  the 
time  for  payment.  If  upon  default  in  pay- 
ment within  the  stipulated  period  by  the 
borrowers,  Mr.  Murray  had  himself  paid 
the  premiums,  and  in  the  result  the  policy 
had  been  uninterruptedly  kept  on  foot,  the 
question  would  have  been,  whether,  under 
the  terms  of  the  agreement,  Mr.  Murray, 
after  having  had  the  benefit  of  the  policy, 
(whether  by  the  act  of  the  borrowers  or  by 
his  own  act),  was  at  liberty  to  sue  out  exe- 
cution upon  the  judgment.  That,  however, 
is  not  the  case  here ;  the  time  within  which 
the  premiums  were  payable,  and  within 
which  the  company  was  bound  to  accept 
payment,  expired,  and  it  was  not  until  four 
days  afterwards  that  Mr.  Murray  made  the 
payment.  During  the  interval  of  those 
four  days  there  is  no  doubt  that  the  policy 
was  forfeited,  and  Mr.  Murray  had  a  right 
to  enforce  payment  of  his  debt.  It  cannot 
be  contended  that  he  was  bound  to  con- 
tinue their  creditor  any  longer  than  they 
continued  to  protect  him  by  an  uninter- 
rupted policy^     That  being  so,  the  real 


question  is,  whether  Mr.  Murray  by  after- 
wards prevailing  upon  the  office  to  renew 
the  forfeited  policy  has  thereby  forfeited 
his  right  to  enforce  payment  of  the  debt 
due  to  him.  It  is  clear  that  Mr.  Murray, 
by  a  more  circuitous  course,  might  by  in- 
surance have  guarded  himself  against  con- 
tingent loss,  and  I  do  not  see  that  the  act 
of  the  Hand-in-Hand  Insurance  Company, 
of  which  he  was  himself  a  director,  allowing 
him  to  pay  up  the  premiums  after  the  for- 
feiture of  the  policy,  can  alter  his  rights. 

The  bill  must,  I  think,  be  dismissed  with 
costs  as  against  the  defendant  Murray,  to 
be  taxed  and  paid  out  of  the  fund  in  court, 
but  without  costs  as  against  the  defendants 
who  have  sought  the  benefit  of  the  suit ; 
the  residue  of  the  fund  to  be  paid  to  the 
defendant  Murray  towards  satisfaction  of 
his  judgment  debt.  Those  defendants  who 
have  not  disputed  Murray's  right,  but  hav6 
not  repudiated  the  suit  cannot  have  their 
costs  out  of  the  fund.  Unless  they  have 
repudiated  the  suit,  they  must  be  considered 
as  having  claimed  the  benefit  of  it. 


Decree  accordingly. 


M 
May  2 


.R.       7 

2,  3,  6.3 


OWEN  r.  HOMAN. 


Principal  and  Surety — Creditor — Ar^ 
rangements  reserving  Rights  against  Surety 
— Married  Woman  —  Separate  Estate  — 
Receiver. 

Farley  8^  Co,,  hankers,  were  creditors  of 
the  firm  of  H,  B,  ^  Co.,  which  consisted  of 
M.  A,  H,  and  J,  B.  S^  H,  who  was  a 
married  woman,  having  property  settled  for 
her  separate  use,  joined  as  surety  with  J.  B. 
in  several  promissory  notes  and  bills  of  ex- 
change  to  F.  ^  Co.,  to  secure  the  debt  due 
to  them  from  the  firm  of  H,  B.  ^«  Co.  The 
firm  of  H,  B.  Sf  Co.,  being  greatly  in  debt 
to  F.  ^  Co.,  dissolved  partnership.  Articles 
of  agreement  were  entered  into  between  M. 
A.  H.  and  J.  B.  and  F.  8^  Co.,  which  pro^ 
vided  that  J.  B.  should  carry  on  the  business 
alone  ;  that  J.  B.  should  pay  the  debt  due 
to  F.  Sf  Co,  by  monthly  instalments.  F.  <^  Co. 
also  agreed  not  to  sue  M,  A.  H.  or  require 
payment  from  her  of  the  partnership  debt ; 
but  the  remedies  of  F*  4*  ^O'  gainst  the 
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sureties  of  M.  A,  H.  and  J,  B,  were 
expressly  reserved.  This  bill  was  filed  by 
F.  ^  Co,  to  make  the  securities  of  S.  H,  as 
surety  available  ;  and  upon  a  motion  for  a 
receiver  of  the  income  of  her  separate  pro^ 
perty^ — Heldj  that  the  deed  made  a  material 
alteration  in  the  relation  subsisting  between 
the  creditors  and  principal  debtors,  bttt  that 
from  the  state  of  the  authorities  respecting 
the  reservation  of  the  rights  of  creditors 
against  sureties,  the  Court  was  bound  to 
give  effect  to  what  appeared  to  have  been  the 
iaw  as  administered  in  this  court,  and  if  the 
defendant  could  not  give  security  for  what 
the  plaintiffs  might  recover  out  of  her  settled 
estate,  to  appoint  a  receiver  to  secure  the 
fruit  of  the  suit  if  the  law  should  be  ultimately 
established  in  favour  of  the  plaintiffs. 

This  motion,  asked  on  behalf  of  the  plain- 
tiffs, John  Owen  &  Matthew  Gutch,  for 
the  appointment  of  a  receiver  of  the  rents 
and  profits,  interest,  dividends,  and  in- 
come arising  from  the  real  and  personal 
estate  comprised  in  an  indenture,  dated 
the  28th  of  November  1836,  by  which 
the  whole  was  settled  upon  the  defendant, 
Sarah  Homan,  for  her  separate  use  for  life. 
The  plaintiffs,  J.  Owen  and  M.  Gutch,  car- 
ried on  the  business  of  bankers  at  Worces- 
ter, under  the  firm  of  Farley  &  Co. ;  but 
since  1844  the  persons  constituting  this 
banking  firm  had  undergone  various 
changes.  In  1844,  the  firm  of  Harris, 
Bowers  &  Co.,  which  then  consisted  of 
Mary  Ann  Harris,  since  deceased,  and 
John  Bowers,  carried  on  the  business  of 
grocers,  provision-dealers  and  wine-mer- 
chants at  Worcester.  They  kept  an 
account  with  Messrs.  Farley  &  Co.,  which 
was  overdrawn  in  December  1844.  Messrs. 
Farley  &  Co.  applied  to  Harris,  Bowers  & 
Co.  either  for  payment  or  security  for  the 
balance  of  the  account,  and  in  consequence 
John  Bowers  applied  to  the  defendant, 
Sarah  Homan,  his  aunt,  and  on  the  28th 
of  December  1844  she  joined  with  him  in 
a  promissory  note  to  Farley  &  Co.  for  the 
sum  of  1,000/.,  the  balance  then  due.  On 
the  2nd  of  April  1845  Sarah  Homan  again 
joined  with  John  Bowers  in  another  pro- 
missory note  to  Messrs.  Farley  &  Co.  for 
500/.  On  the  15th  of  June  1846  Sarah 
Homan  accepted  a  bill  of  exchange  for 
lyOOO/.,  drawn  by  John  Bowers,  as  a  joint 


security  to  Farley  &  Co.  for  monies  due 
to  them.  On  the  18th  of  October  1847 
Sarah  Homan  again  accepted  another  bill 
of  exchange  for  500/.,  drawn  by  John 
Bowers.  In  January  1848  Harris,  Bowers 
Sc  Co.  applied  for  further  advances  from 
Farley  &  Co.,  and  by  arrangement  between 
the  two  firms  the  two  bills  of  exchange  for 
1,000/.  and  500/.  were  delivered  up,  and 
Farley  8c  Co.  advanced  to  Harris,  Bowers 
Sc  Co.  a  sum  of  1,000/.  and  received  a 
promissory  note,  dated  the  20th  of  January 
1848,  by  which  John  Bowers  and  Sarah 
Homan  made  themselves  jointly  liable  to 
Farley  &  Co.  for  the  sum  of  3,000/.  Upon 
the  dissolution  of  the  firm  of  Harris,  Bowers 
&  Co.,  articles  of  agreement  were  entered 
into,  dated  the  22nd  of  December  1848, 
between  Mary  Ann  Harris  of  the  first  part, 
John  Bowers  of  the  second  part,  and  the 
plaintiffs  of  the  third  part,  by  which  it  was 
agreed  that  John  Bowers  should  take  upon 
himself  the  payment  and  dischax^e  of  all 
the  outstanding  debts  and  liabilities  of  the 
firm  of  Harris,  Bowers  &  Co.,  including 
particularly  the  sum  of  17t448^.  due  to 
F^ley  &  Co.,  as  ascertained  upon  a  settle** 
ment  of  account  on  the  2nd  of  December 
then  instant,  together  with  interest  upon 
the  same  after  the  rate  of  5/.  per  cent,  per 
annum.  John  Bowers  also,  in  considera-' 
tion  of  the  retirement  of  Mary  Ann  Harris 
from  the  partnership,  undertook  to  give 
up  to  her,  within  three  years,  the  title  deeds 
of  the  house  and  premises  belonging  to  her 
where  the  business  was  carried  on,  and 
which  had  been  deposited  with  Farley  &  Co. 
as  security.  That  John  Bowers  should  carry 
on  the  business  on  his  own  account,  and 
pay  an  annuity  of  100/.  a-year  to  Mary 
Ann  Harris  until  the  title  deeds  were  deli- 
vered up  to  her.  That  John  Bowers  should 
pay  to  Farley  &  Co.  the  debt  due  to  them, 
with  interest,  by  monthly  instalments  of 
200/. ;  and  in  case  of  any  default  that  the 
whole  of  the  debt  should  be  immediately 
payable.  That  John  Bowers  should  give 
a  bond  to  Farley  &  Co.  as  a  frirther  security 
for  the  debt  and  instalments,  to  be  taken 
only  as  an  additional  or  collateral  security 
for  the  payment  of  the  debt  due  from  the 
partnership,  but  not  as  a  release,  satisfac- 
tion, or  extinguishment  of  the  debt  or  of 
the  liability  of  Mary  Ann  Harris,  but 
that  Farley  &  Co.  should  have  the  same 
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remedies  for  the  recovery  of  the  said  debt 
as  if  the  bond  had  not  been  taken.  That 
in  the  mean  time,  while  the  payment  of  such 
instalments  should  be  made,  the  existing 
sureties  for  the  debt  or  any  part  thereof 
due  to  Farley  &  Co.,  except  Messrs.  Scott, 
Jeremy  and  Parker,  should  not  be  pro- 
ceeded against  so  long  as  the  liabilities  of 
such  sureties  were  kept  on  foot  and  re- 
newed from  time  to  time,  and  were  not 
allowed  to  run  beyond  the  Statute  of 
Limitations  or  within  one  year  thereof. 
But  in  case  of  the  death,  bankruptcy,  or 
insolvency  of  any  surety,  then  the  whole 
amount  due  from  him  or  her  was  to  be 
immediately  paid  to  and  recoverable  by 
Farley  &  Co.  In  case  default  was  made  by 
John  Bowers  in  payment  of  any  or  either 
of  the  instalments  of  200/.,  or  if  the  sureties 
or  any  or  either  of  them  should  die,  be- 
come bankrupt  or  insolvent,  or  if  the  liabil- 
ities of  sureties,  or  any  or  either  of  them, 
should  not  be  duly  renewed  and  kept  on  foot, 
or  should  at  any  time  be  within  one  year 
of  the  Statute  of  Limitations,  then  and  in 
any  of  such  cases  the  debts  of  the  sureties 
were  to  be  immediately  payable  and  re- 
coverable by  Farley  &  Co.,  and  they  were 
to  be  at  liberty  to  take  proceedings  at  law 
or  in  equity  against  all  or  any  or  either  of 
such  sureties.  That  the  debt  of  17,448/. 
should  bear  interest  at  the  rate  of  5/.  per 
cent,  per  annum,  from  the  2nd  of  December 
1848  until  the  whole  should  be  frilly  paid 
with  interest.  That  John  Bowers  should 
dispose  of  the  wine  and  spirit  trade,  and 
the  monies  arising  from  the  sale  were  to 
be  paid  to  Farley  &  Co.  towards  the  re- 
duction of  their  debt;  but  if  it  should  not 
be  disposed  of  by  private  contract  within 
three  calendar  months  the  wines  and  spirits 
were  to  be  sold  by  auction  and  the  monies 
to  arise  therefrom  were  to  be  paid  to  Farley 
&  Co.  towards  the  reduction  of  tlieir  debt. 
Messrs.  Owen  &  Gutch,  in  consideration 
of  the  provisions  of  the  agreement  agreed 
with  Mary  Ann  Harris  not  to  take  or 
institute  any  proceedings  at  law,  in  equity 
or  in  bankruptcy  against  her  to  recover 
from  her  the  debt  of  17.448/.  or  any  part 
thereof,  except  so  far  as  might  be  necessary 
to  recover  the  same  from  John  Bowers  by 
suing  or  proceeding  against  her  jointly 
with  him,  and  except  that  they  should  be 
at  liberty  to  require  Mary  Ann  Harris  to 


execute  a  mortgage,  which  she  agreed  to 
do,  of  the  house  and  premises  in  the  Com 
Market,  Worcester,  as  a  security  to  them, 
which  was  to  contain  either  powers  or  trusts 
for  sale  with  the  other  usual  and  necessary 
provisions,  except  a  covenant  from  her  to 
pay  the  debt.  That  until  such  mortgage 
deed  should  be  executed,  the  title  deeds 
and  the  premises  were  to  remain  subject 
to  the  debt  and  interest.  It  was  also  pro- 
vided in  case  J.  Owen  and  M.  Gutch  should 
bring  any  action  or  take  any  proceedings 
at  law  or  in  equity  against  M.  A.  Harris 
and  John  Bowers  to  recover  any  portion 
of  the  debt  from  J.  Bowers,  that  they 
should  not  levy  execution  against  M.  A. 
Harris  or  her  real  or  personal  estate.  It 
was  also  agreed  that  the  expenses  of  carry- 
ing out  the  agreement,  and  the  expenses  of 
Farley  &  Co.'s  solicitors  up  to  that  time 
should  be  paid  by  John  Bowers,  and  that 
the  agreement  or  any  article,  clause,  matter, 
or  thing  therein  contained,  or  the  giving 
or  accepting  of  the  bond  payable  by  in- 
stalments should  not  in  anywise  or  in  any 
event  be  deemed  or  construed  to  prejudice 
or  annul  or  otherwise  affect  the  rights  and 
remedies  of  Farley  &  Co.  upon  or  against 
any  person  or  persons  liable  as  sureties  or 
otherwise  as  drawers,  indorsers,  makers  or 
acceptors  of  any  bill  or  bills  of  exchange 
or  promissory  notes  or  note  or  other 
securities  which  Farley  &  Co.  then  held, 
but  that  all  such  persons  should  be  liable 
thereon  by  virtue  of  such  securities  to  the 
same  extent,  and  in  the  same  manner  as  they 
otherwise  would  have  been  had  the  articles 
not  been  made  or  the  bond  given.  That 
Farley  &  Co.  should  not  take  or  institute 
any  proceedings  at  law  or  in  equity  against 
the  said  John  Bowers  so  long  as  the 
monthly  instalments  of  200/.  were  duly 
paid,  except  on  the  happening  of  the  events 
before  mentioned  or  any  of  them,  and 
except  at  the  request  of  the  sureties  or  any 
of  them,  and  also  in  the  event  of  John 
Bowers  making  default  in  any  or  either  of 
the  articles  entered  into  by  him. 

John  Bowers  continued  to  carry  on  the 
business  by  himself  until  April  1849  when 
he  took  his  brother  Jt>seph  and  his  sister 
Sarah  into  partnership,  and  the  business 
was  continued  under  the  style  of  Bowers, 
Bowers  &  Co. 

On  the  25th  of  August  1849,  a  fiat  in 
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bankruptcy  was  issued  against  John  Bowers, 
under  which  he  was  declared  a  bankrupt. 

On  the  29th  of  August  1849  a  joint  and 
several  fiat  was  issued  against  all  the  part- 
ners in  the  firm  of  Bowers,  Bowers  &  Co. 
under  which  they  were  declared  bankrupt. 

On  the  28th  of  November  1836,  upon 
the  marriage  of  John  Homan  with  Sarah 
his  wife,  her  real  and  personal  estates  were 
conveyed  to  trustees  upon  trust  for  her 
separate  use  during  the  joint  lives  of  her- 
self and  her  husband,  with  an  absolute 
power  of  disposing  of  the  same  by  deed  or 
will,  and  in  default  of  such  appointment, 
in  case  she  survived  her  husband,  upon 
trust  for  her  absolutely,  and  if  she  died  in 
his  lifetime  in  trust  for  her  heirs  and  next- 
of-kin  respectively. 

In  August  1849  Mary  Ann  Harris 
died.  This  bill  was  filed  in  November 
1849,  praying  for  a  declaration  that  the 
rents  and  profits  of  the  real  estates  and  of 
the  money  and  other  personal  estate  com- 
prised in  the  settlement  of  the  28th  of 
November  1836,  to  which  Sarah  Homan 
was  entitled  for  her  separate  use,  were 
liable  to  pay  to  the  plaintiffs  as  the  sur* 
viving  partners  in  the  firm  of  Farley  &  Co. 
the  principal  and  interest  monies  secured 
by  the  three  promissory  notes  of  the  28th 
of  December  1844,  the  2nd  of  April  1845, 
and  the  20th  of  January  1848,  and  that 
such  principal  and  interest  monies  might 
be  paid  out  of  such  rents  and  profits,  sums 
of  money  and  personal  estate,  or  at  least 
out  of  the  rents  and  profits,  and  the  interest, 
dividends  and  income  of  the  said  sums  of 
money  and  other  personal  estate  comprised 
in  the  said  settlement  to  which  the  said 
defendant,  Sarah  Homan,  was  entitled  for 
her  separate  use  ;  the  plaintiffs  offering  to 
account  for  any  dividends  or  other  monies 
which  might  be  received  by  them  from  the 
respective  estates  of  John  Bowers  and 
Mary  Ann  Harris  on  account  of  such  pro- 
missory notes  :  and  that  a  receiver  might 
be  appointed  of  the  rents  and  profits,  in- 
terest and  dividends,  and  other  income  to 
arise  from  the  settled  property. 

Mrs.  Homan,  by  her  answer,  said  that 
she  was  induced  to  sign  the  promissory 
notes,  under  fraudulent  misrepresentations 
made  to  her  by  John  Bowers,  with  the 
cognizance  of  Farley  &  Co.,  who  were,  as 
alleged,  parties  to  the   fraud.     She  also 


insisted  that  the  plaintiffs  had  wholly 
released  and  discharged  her  as  surety  from 
the  payment  of  any  part  of  the  money  due 
from  Harris,  Bowers  &  Co.  to  Farley  & 
Co.  by  entering  into  the  agreement  of  the 
22nd  of  December  1848,  with  Mary  Ann 
Harris,  anH  that  large  sums  of  money  had 
been  received  by  Farley  &  Co.  after  the 
promissory  notes  came  into  the  hands  of 
the  previous  members  of  the  firm  more 
than  sufiicient  to  pay  thenu 

Mr.  Turner  and  Mr,  HaUett^  in  support 
of  the  motion. — The  defendant  says  that 
a  fraud  has  been  committed  against  her, 
but  that  is  no  defence  to  the  claim  of  the 
bankers.  It  is  also  insisted  that  a  bill  of 
exchange  can  be  no  security  for  a  running 
account,  and  that  the  defendant  is  dis- 
charged in  consequence  of  the  arrange* 
ment  between  the  two  firms  of  Harris, 
Bowers  &  Co.  and  Farley  &  Co. :  but  the 
parties  might  enter  into  a  composition  with 
creditors,  and  reserve  their  remedy  against 
sureties — BouUbee  v.  Sti/Abs  (1),  Burke^s 
case  (2),  Pitman  on  Principal  and  Surety^ 
p.  182.  But  the  defendant  as  surety 
might  after  the  agreement  have  required 
the  creditors  to  sue  the  principal  debtors, 
or  she  might  herself  have  paid  the  debt, 
and  sued  the  principal  debtors  to  obtain 
the  money  paid  :  the  situation  of  the  surety 
is  no  worse,  as  the  release  or  the  agree* 
ment  of  the  principal  debtors  is  limited  by 
the  reservation  of  the  remedies  which  the 
creditors  had  against  the  sureties. 

Mr,  Roupell  and  Mr.  Elderton,  contra.— • 
The  security  given  was  for  part  of  the  balance 
of  an  account  due,  and  all  the  subsequent 
securities  were  given  for  the  same  pur- 
pose, and  this  account  was  current  and 
continidng ;  but  the  plaintiffs  and  J.  Bowers 
had  been  guilty  of  a  fraud  towards  the  de* 
fendant,  and  had  sought  to  continue  her 
liability,  notwithstanding  the  plaintifiis  had 
received  money  more  than  sufficient  to 
satisfy  the  bills  of  exchange  given  by  the 
defendant :  but  assuming  that  not  to  have 
been  the  case,  the  arrangements  entered 
into  between  the  plaintiffs  and  the  firm 
of  Harris,  Bowers   &   Co.,  the  principal 


(1)  18  Ves.  20. 

(2)  Rererred  to  18  Yes.  26. 
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debtors  released  the  surety,  who  never  con- 
tracted to  continue  her  liability  through 
a  series  of  complicated  dealings.  The 
Court,  therefore,  would  not  appoint  a 
receiver. — 

Ex  parte  Oifford,  6  Ves.  805. 

The  Governor  and  Company  of  the  Bank 

of  Ireland  v.  Beresford,  6  Dow,  233. 
SamueU  v.  Howarth,  3  Mer.  272. 
Bowmaker  v.  Moore,  7  Price,  223. 
Ex  parte  Glendinmng,  Buck,  517* 
English  v.  Darley^  2  Bos.  &  P.  61 ; 

s.  c.  3  Esp.  49. 
Bonser  v.  Cox^  4  Beav.  379 ;  6  Beav. 

110;  s.  c.   10  Law  J.  Rep.  (n.s.) 

Chanc.  395. 
Smith  V.   Winter,  4  Mee.  &  W.  454 ; 

s.  c.  8  Law  J.  Rep.  (n.s.)  Exch.  34. 
Hall  V.  Hutchons,  3  Myl.  &  K.  426 ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  45. 
May  hew  v.  Cricketty  2  Swanst.  185 — 

190  ;  s.  c.  1  Wils.  418. 
Nicholson  v.  Revill,  4  Ad.  &  E.  675  ; 

s.  c.  6  Nev.  &  M.  192  ;  5  Law  J. 

Rep.  (n.s.)  K.B.  129. 
Kearsley  v.  Cole,  16  Mee.  &  W.  128 ; 

s.c.  16LawJ.  Rep.  (n.s.)  Exch.  115. 
Deering  v.    the  Earl   of   Winchelsea^ 

2  Bos.  &  P.  270 ;  s.  c.  1  Cox,  318. 
Henniker  v.  Wigg,  4  Q.B.  Rep.  792. 

Mr.  Turner,  in  reply. — Before  the  exe- 
cution of  the  deed  of  the  22nd  of  December 
1848,  Mrs.  Homan,  as  surety,  was  liable 
to  pay  the  debts  for  which  she  had  made 
herself  responsible,  and  she  had  a  right  to 
call  upon  the  creditors  to  put  their  reme- 
dies in  force  against  the  principal  debtors, 
or  she  might  have  paid  the  debt  itself  and 
have  sued  the  principal  debtors.  These 
rights  are  not  varied  by  the  deed,  which 
was  erroneously  considered  a  release  of  Mary 
Ann  Harris,  but  she  was  no  party  to  the 
promissory  notes  ;  the  plaintiffs  undertook 
not  to  levy  execution  against  M.  A.  Harris, 
but  beyond  that  the  agreement  was  no 
release  to  her.  There  is  a  great  difference 
between  a  release  and  a  covenant  not  to 
sue :  the  one  destroys  the  right  to  sue,  but 
the  other  continues  it  as  to  a  third  party. 
In  this  case,  John  Bowers  took  upon  him- 
self the  payment  of  the  debts  ascertained 
to  be  due  on  the  2nd  of  December  1848 ; 
but  every  means  were  taken  to  keep  on 
foot  the  claims  against  sureties,  and  the 
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reservation  of  the  rights   of  the   parties 
prevented  any  release — Rice  v.  Gordon  (3), 

May  6.— 'The  Master  of  the  Rolls. 
— The  right  of  the  parties  in  the  result 
of  this  motion  must  depend  upon  the  ques- 
tion whether  the  surety  is  or  is  not  liable 
to  pay  the  debt  of  the  principal  debtors, 
notwithstanding  the  change  in  the  relation 
between  the  creditors  and  the  principal 
debtors,  which  is  effected  by  a  clause  in 
the  agreement  making  that  new  relation- 
ship, and  another  clause  reserving  the 
remedies  of  the  creditors  as  against  the 
surety.  There  does  not  appear  to  be  any 
distinct  decision  upon  the  point,  but  the 
law  has  been  frequently  declared  by  Lord 
Eldon,  who  on  various  occasions  took 
notice  of  Burke^s  case,  I  find  it  first  men- 
tioned in  English  v.  Darley,  where  it  is 
said  that  Richard  Burke  being  co-surety 
for  an  annuity,  the  grantee  gave  time  to 
the  principal ;  it  was  argued  that  Mr. 
Burke  was  not  relieved,  but  that  the  prin- 
cipal was.  It  was  answered  that  the 
grantee  could  make  no  demand  upon  the 
co-surety,  because  he  must  by  so  doing 
enforce  payment  from  the  principal  con- 
trary to  the  agreement.  From  this  state- 
ment it  may  be  justly  inferred  that  if  the 
grantee  by  giving  time  to  the  principal 
had  reserved  to  himself  the  right  to  enforce 
payment  from  the  principal  at  the  instance 
of  the  surety,  the  surety  would  not  have 
been  released,  but  such  does  not  appear 
to  have  been  the  decision  ;  on  the  contrary, 
it  appears  that  the  surety  was  considered 
to  be  released,  which  would  not  have  been 
the  case  if  the  remedy  had  been  reserved. 
It  is  no  doubt  to  be  inferred  that  if  the 
remedy  had  been  reserved  there  would  not 
have  been  relief. 

The  case  is  again  mentioned  in  Ex  parte 
Gifford,  and  there  Lord  Eldon  is  reported 
to  have  said  **  As  to  the  receipt,  the  cre- 
ditor contends  there  is  no  difference  whe- 
ther there  is  an  express  reservation  of 
the  remedies  against  the  co-sureties,  but 
that  distinction  has  been  taken.  At  the 
time  of  Mr,  Richard  Burke's  case.  Lord 
Thurlow  admitted  that  if  there  is  a  reserve 
of  the  remedies  against  the  others,  there  is 
consent  of  the  party  with  whom  the  com- 

(3)  1 1  Beav.  26J. 
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position  is  made ;  and  if  out  of  that  a 
demand  arises  against  him,  it  is  a  demand 
which  began  to  exist  with  his  consent  ex- 
pressed in  the  terms  of  the  contract,  and 
under  some  circumstances  wisely  and  pru- 
dently given  ;  for  the  party  would  not  have 
entered  into  the  contract  unless  he  was 
allowed  to  contract  for  that  remedy  over 
against  the  co-sureties.'*  Ex  parte  Gifford 
was  also  referred  to  in  Nicholson  v.  Revill; 
it  was  there  argued  that  Lord  Eldon  had 
expressed  an  opinion  that  a  joint  debtee 
might  release  one  of  his  debtors,  and  yet 
by  using  some  language  of  reservation  in 
the  agreement  between  himself  and  such 
debtor,  keep  his  remedy  entire  against 
the  others,  even  without  consulting  them. 
The  doctrine  implied  in  this  argument 
was  not  approved  of  by  the  Court  of 
King's  Bench,  and  it  certainly  deserves 
consideration  whether  in  that  case,  where 
there  would  be  a  release  of  the  co-surety, 
there  must  not  be  a  release  of  the  surety. 
But  that  was  not  the  point  raised  in  the 
case,  which  was  of  a  co-debtee  and  not  of 
a  surety. 

In  the  case  of  Boultbee  v.  StubbSf  the 
question  seems  to  have  been  whether  cer- 
tain words  in  the  agreement  between  the 
creditor  and  the  principal  debtor  amounted 
to  a  reservation  of  the  remedies  against  the 
surety,  and  Lord  Eldon  states  that  in 
one  view  of  the  case  "  it  put  an  end  to  the 
right  against  the  surety;  if,  on  the  other 
hand,  the  object  was  to  give  as  extensive  a 
remedy  as  was  given  in  Mr.  Burke^s  case, 
then  that  case  and  many  others  must  go- 
vern" the  case  then  before  him.  And  in  the 
report  he  subsequently  referred  to  the  case 
thus  : — "  It  is  clear  that  if  he  might  have 
been  forthwith  sued  and  execution  had 
against  him  as  the  fruit  of  that  suit,  the 
surety  is  not  injured;  and  on  the  other 
hand,  that  in  general,  if  time  is  given  to  the 
principal,  the  surety  is  discharged.  The 
objection  to  the  reserve  of  remedy  against 
the  surety  consists  in  the  interest  the 
principal  has  that  the  surety  shall  not  be 
applied  to.  It  is  said  that  the  principal 
cannot  by  contract  deprive  himself  of  the 
benefit  derived  from  that  forbearance,  and 
there  certainly  have  been  decisions  that  if 
time  is  given  to  the  principal,  reserving 
the  right  to  go  against  the  surety,  the 
principal  cannot  raise  the  objection  upon 


his  right  to  time  as  against  the  surety ;  as 
there  is  the  contract  of  the  principal  arising 
out  of  the  contract  for  reserve  against  the 
surety,  that  the  latter,  if  the  creditor  goes 
against  him,  shall  not  be  deprived  of  the 
benefit  of  the  contract  as  against  the  prin- 
cipal. That  was  Burke*s  ease,  as  to  which 
I  will  look  at  the  note  I  have.  If  the  con- 
tract for  reserve  against  the  surety  prevents 
his  remedy  ag«nTSe  ^rin^^JLt  con- 
tract  for  reserve  will  not  do;  but  the 
question  is,  whether  it  does  in  law  deprive 
the  surety  of  that  benefit."  In  that  case 
the  surety  was  protected,  as  I  understand 
it.  It  is  to  be  regretted  that  there  is  no 
account  of  the  result  of  Lord  Eldon's 
looking  at  that  case,  because  there,  and  in 
The  Bank  of  Ireland  v.  Beresford,  it  ap- 
pears there  had  been  a  decision  which,  if 
it  exists,  has  not  been  found.  In  Ex  parte 
Glendinning,  he  expressed  himself  wiUi  the 
utmost  precision,  which  no  doubt  he  meant : 
— '*  If  a  man  by  deed  agree  to  give  his 
principal  debtor  time,  and  in  the  deed 
expressly  stipulate  for  the  reservation  of  aU 
his  remedies  against  other  persons,  they 
shall  still  remain  liable  notwiUistanding  the 
arrangement  between  their  principal  and 
the  creditor."  He  does  not  state  the  prin- 
ciple or  the  reason  upon  which  it  was  done, 
but  he  immediately  goes  on  :  — "  But  if  the 
creditor  do  not,reserve  his  remedies,  the  deed 
will  operate  as  a  discharge  to  the  sureties ; 
which  rule  I  conceive  is  founded  upon  this 
maxim,  that  it  is  against  conscience  and 
equity  that  you  should  put  persons  in  a 
situation  in  which  they  have  not  con- 
tracted to  be  placed.  It  may  be  said  the 
surety  is  not  injured  by  the  creditor's  ar- 
rangement with  the  debtor,  and  in  many 
cases  the  compromise  may  happen  to  be 
extremely  advantageous  to  him.  But  this 
is  no  answer  to  a  surety  who  stands  upon 
his  contract.  Besides,  it  is  evident,  credi- 
tors would  not  pursue  their  actions  with 
the  same  pressure  and  activity  if  they  were 
not  urged  on  by  the  consideration  that 
miy  laches  on  their  part  would  discharge 
the  sureties."  Then  he  says,  *'  Evet  since 
Mr,  Richard  Burke*s  case,  the  law  has 
been  clearly  settled,  and  it  is  now  perfectly 
understood,  that  unless  the  creditor  reserve 
his  remedies  he  discharges  the  surety  by 
compoimding  Mrith  the  principal,  and  the 
reservation  must  be  upon  the  fkce  of  the 
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instrument  by  which  the  parties  make 
the  compromise ;  for  evidence  cannot  be 
admitted  to  explain  or  vary  the  effect  of 
the  instrument." 

There  is  not  the  least  doubt  of  what  the 
clear  expression  of  Lord  Eldon's  under- 
standing of  the  law  was  in  that  matter ; 
but  in  this  case  there  is  a  very  material 
alteration  in  the  relation  subsisting  between 
the  creditors  and  the  principal  debtors ; 
and,  in  the  absence  of  authority,  I  should 
not  have  thought  that  the  reservation  of 
the  right  of  the  creditors  against  the  surety 
prevented  that  change  of  relation  from 
making  a  very  material  change  in  the  posi* 
tion  of  the  surety,  but  the  words  used  by 
Lord  Eldon  on  so  many  occasions  for  near 
twenty  years  make  it  imperative  on  me  to 
consider  what  he  states  as  the  law  admin- 
btered  in  this  court.  I  therefore  feel  ray- 
self  bound  to  give  the  plaintiffs  the  benefit 
of  it,  so  far  at  least  as  to  secure  to  them 
the  fruit  of  the  suit,  if  the  law  should  ulti- 
mately be  established  in  their  favour ;  but 
I  do  not  think  I  ought  to  appoint  a  re- 
ceiver if  the  defendant  can  find  fitting  or 
sufficient  security  in  the  meanwhile.  The 
motion  may,  therefore,  stand  over  for  some 
time,  to  give  the  defendant  an  opportunity 
of  offering  security,  if  it  can  be  given,  for 
payment  to  the  plaintiffs  of  such  sum  of 
money  as  the  plaintiffs  may  recover  in  this 
suit  out  of  her  settled  estates. 
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JVillf  Construction  of. 

The  testatoTf  by  his  will,  gave  the  interest 
of  monies  invested  by  him  in  certain  loan 
societies  (naming  them)  to  his  wife  for  life, 
with  remainder  over  ;  he  then  gave  all 
monies  belonging  to  him  **in  the  Friendly 
Society,  called  the  Lodge  of  Friends  Society 
and  all  other  societies'*  to  his  wife  abso^ 
luteUf : — Held,  reversing  the  decision  below, 
thai  the  words  .**  all  other  societies**  must 
mean,  societies  ejusdem  generis  with  that 
immediately  preceding,  namely,  friendly 
societies,  and  that  the  widow  took  a  life 
interest  only  in  the  monies  invested  in  the 
loan  societies. 

Where  the  words  of  a  will  admit  of  two 


interpretations,  the  Court  will  prefer  that 
construction  which  will  make  the  whole  will 
consistent^ 

George  Joel,  by  his  will,  dated  the  20th 
of  November  1845,  after  giving  certain 
specific  and  pecuniary  legacies  to  his  wife, 
gave  as  follows — '*And  I  also  bequeath 
the  interest  of  all  monies  invested  by  me 
in  different  loan  societies  as  follows :  in 
the  Hand-in- Hand  Loan  Society,  held  at 
the  Paul  Pindar  public  house,  Bishopsgate 
Street,  in  the  city  of  London,  the  Com- 
mercial Tradesmen's  Loan  Society,  Alders- 
gate  Street,  and  also  in  the  Crown  Loan 
Society,  Crown  Street,  Finsbury,  as  well 
as  all  other  property  of  every  nature  and 
kind  whatsoever,  during  her  life.  And  I 
direct  that  all  my  stock  in  trade  be  sold 
by  public  auction  forthwith  after  my 
decease  ;  and  all  my  book-debts  and  secu- 
rities for  money  of  ov^ry  sort  or  kind  to 
be  got  in  and  collected  as  soon  as  possible, 
and  tlie  same  from  time  to  time,  together 
with  the  produce  of  the  said  sale  by  auction ; 
and  that  the  produce  thereof,  together  with 
the  money  that  may  be  standing  in  my 
name  at  my  bankers  at  the  time  of  my 
decease,  be  placed  out  at  interest  in  the 
Bank  of  England  by  my  executors  here- 
after named,  for  the  benefit  of  my  said 
wife,  Mary  Joel  as  aforesaid,  during  her 
life,  together  with  the  said  other  interest, 
and  all  monies  so  invested  at  the  said  loan 
societies,  to  be  paid  to  her  quarterly.  And 
from  and  after  her  decease  I  give  and 
bequeath  to  Humphrey  Marks  and  George 
Marks,  sons  of  Solomon  Marks,  the  sum 
of  200/.  each,  and  to  Kitty  Marks  my 
granddaughter,  the  sum  of  100/.,  and  to 
Aaron  Marks  the  sum  of  100/.,  and  to  each 
other  of  my  surviving  grandchildren,  sons 
and  daughters  lawfully  begotten  by  my 
daughter,  Amelia  Marks,  when  they  respec- 
tively arrive  at  the  age  of  twenty-one 
years  the  sum  of  50/.  each.  And  in  case 
any  or  either  of  them  depart  this  life  before 
they  arrive  at  the  age  of  twenty -one  years, 
the  share  or  shares  of  such  deceased  shall 
be  divided  and  paid,  together  with  all 
overplus  monies,  be  paid  to  the  survivors 
then  living  share  and  share  alike." 

The  testator,  after  giving  certain  pecu- 
niary legacies,  proceeded  as  follows : — 
**  And  as  to  the  remaining  part  of  the  said 
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estate,  the  same  to  be  put  out  at  interest  in 
the  Bank  of  England  as  aforesaid,  for  the 
benefit  of  my  said  wife,  Mary  Joel,  during 
her  life.  And  from  and  after  her  decease 
then  the  said  legacies  and  payments  to  be 
paid  to  my  grandchildren,  sons  and  daugh- 
ters, as  aforesaid.  And  my  will  is,  that 
all  monies  be  kept  in  the  Bank  of  England 
for  the  benefit  of  the  parties  entitled  to  the 
same  as  aforesaid  after  the  decease  of  my 
said  wife."  "And  my  will  is,  that  the 
monies  belonging  to  me  in  the  friendly 
society  called  the  Lodge  of  Friends  So- 
ciety, and  all  other  societies,  when  received, 
shall  go  and  belong  to  my  wife  Mary  Joel, 
for  her  own  use  and  benefit."  ^d  he 
appointed  his  wife  Mary  Joel,  Henry  Solo- 
mons and  Aaron  Hart  executrix  and  exe- 
cutors. By  a  codicil  'Joseph  Townsend 
was  afterwards  substituted  as  executor  in 
the  place  of  Aaron  Hart. 

Tlie  bill  was  filed  by  the  children  of 
Amelia  Marks,  the  testator's  daughter, 
against  the  executors,  Mary  Joel  the  widow, 
Solomon  Marks  and  Amelia  his  wife,  for 
the  administration  of  the  testator's  estate ; 
and  the  principal  question  was,  whether 
upon  the  true  construction  of  the  will, 
Mary  Joel,  the  widow,  was  entitled  abso- 
lutely to  or  only  to  a  life  interest  in  the 
fbnds  invested  by  the  testator  in  the  loan 
societies  mentioned  in  his  will. 

The  Master,  by  his  report,  found  that 
the  testator  at  the  time  of  his  death  had 
500/.  invested  in  the  Commercial  Trades- 
men's Loan  Society ;  432/.  13^.  6d,  in  the 
Hand-in-Hand  Loan  Society ;  and  40/. 
135.  9d.  in  the  Crown  Loan  Society ;  but 
that  he  had  no  monies  in  The  Lodge  of 
Friends  Society,  or  in  any  other  society. 
The  cause  coming  on  for  fiu*ther  directions, 
before  the  Vice  Chancellor  of  England,  it 
was  declared  that,  according  to  the  true 
construction  of  the  will,  Mary  Joel  was 
absolutely  entitled  to  the  sums  invested  by 
the  testator  in  the  loan  societies  mentioned 
in  the  Master's  report. 

The  plaintiffs  appealed  from  this  decree. 

Mr.  Malins  and  Mr.  Heiherinffion,  in 
support  of  the  appeal. 

Mr.  Stuart  and  Mr.  BaggaUay,  contra. 

The  Lord  Chancellor. — Upon  refer- 
ence to  the  acts  of  parliament  relating  to 
loan  societies   and  friendly  societies,   the 


distinction  between  the  two  societies  is 
apparent.  Loan  societies  are  those  in 
which  money  is  advanced,  upon  which 
interest  is  payable;  but  the  capital  also 
belongs  to  the  party  investing  it. 

With  respect  to  friendly  societies,  as  dis- 
tinguished from  the  others,  there  certain 
periodical  payments  are  made  in  respect  of 
certain  smns  of  money  to  be  paid  upon 
a  future  event.  These  latter  are,  in  fact, 
in  the  nature  of  insurance  societies.  This 
is  the  leading  distinction  between  the  two. 
I  assume  that  the  testator  had  property  in 
both  classes  of  societies.  He  gives  the 
money  he  had  invested  in  the  loan  societies 
to  his  wife  for  life,  and,  after  her  death,  to 
his  grandchildren,  with  benefit  of  sur- 
vivorship. Afterwards  he  proceeds,  "  And 
my  will  is,  that  the  monies  belonging  to 
me  in  the  friendly  society  called  'The 
Lodge  of  Friends  Society'  and  all  other 
societies,  when  received,  shall  go  and  belong 
to  my  wife  Mary  Joel  for  her  own  use  and 
benefit."  The  words  "  all  other  societies" 
must  be  construed  with  reference  to  the 
intention  which  the  testator  has  expressed 
in  the  other  parts  of  his  will.  *'  All  other 
societies"  must  mean,  all  other  societies 
ejusdem  generis  with  that  immediately  before 
described,  namely,  friendly  societies.  You 
must  look  to  the  other  dispositions  of  the 
will  to  see  what  the  testator  means ;  and 
where  the  expression  may  be  referable  to 
two  different  things,  you  must  choose  that 
which  will  make  all  parts  of  the  will  con- 
sistent. Again,  he  gives  to  his  wife  the 
interest  of  his  monies  in  certain  loan  socie- 
ties, enumerating  them,  and  gives  the 
capital  over  after  her  death.  After  that 
he  ceases  to  speak  of  loan  societies  ;  and 
he  gives  his  wife  all  his  "monies"  in  a 
particular  friendly  society,  and  all  other 
societies,  when  received.  Having  regard 
to  the  subject-matter  then  present  to  his 
mind,  he  must  be  understood  to  mean  by 
that  "  all  other  friendly  societies."  It  is 
the  obvious  meaning  of  the  words  used ; 
he  intends  to  give  an  additional  advantage 
to  his  widow.  This  construction  makes 
all  parts  of  the  will  consistent,  whereas  the 
other  makes  one  bequest  entirely  overturn 
the  other.  The  case  of  Vaughan  v.  Buck 
(1)  is  not  at  all  like  the  present  case.  The 

(1)  1  Phil  75. 
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construction  put  upon  the  will  by  the  Vice 
Chancellor  cannot  be  supported.  The 
declaration  must  be  that  the  widow  is  en- 
titled for  life  only  to  the  interest  of  all 
monies  invested  by  the  testator  in  loan 
societies,  and  to  the  interest  of  the  general 
residue  when  invested. 


L.C.  ^  ADAMS  0.  THE  LONDON  AND 

Feb.  12,  13;    >      blackwall     kail  way 

July  4.         J  COMPANY. 

Company — Lands  Clauses  Consolidation 
Act,  1845 — Specific  Performance — Notice 
to- treat — Equity, 

On  the  9th  of  November  1847,  the  rail- 
way company  sent  notice  to  the  plaintiffs  thai 
certain  portions  of  their  premises  were  re- 
qukredfor  the  purposes  of  the  railway ;  and 
on  the  SOth  of  November  the  plaintiffs  sent 
in  particulars  of  their  claim.  After  a  fruit- 
less negotiation  between  the  parties^  the  com- 
panyy  on  the  SO/A  of  June  1848,  gave  the 
plaintiffs  formal  notice  of  their  intention  to 
enter  and  take  possession,  and  the  plaintiffs 
not  consenting  to  such  entry,  the  company, 
under  the  S5th  section  of  the  Lands  Clauses 
Consolidation  Act,  procured  a  valuation  of 
the  premises,  and  paid  the  amount  into  the 
Bank,  and  gave  the  bond  as  required  by  the 
act,  and  entered  into  possession  on  the  20th  of 
July  1848.  The  plaintiffs  then  abandoned 
their  claim  of  the  SOth  of  November  1847» 
and  required  the  company  to  take  the  neces- 
sary steps  for  summoning  a  jury  to  assess 
compensation.  The  company  refusing  to 
summon  a  jury,  on  the  2nd  of  April  1849  the 
plaintiffs  filed  their  bill,  praying  a  declara- 
tion that  the  company  were  bound  to  complete 
the  purchase  according  to  the  notice  of  the  9th 
of  November  1847)  and  that  the  company 
might  be  ordered  to  take  all  proper  proceed- 
ings under  the  act  to  settle  the  amount  of 
compensation,  A  demurrer  by  the  company 
for  want  of  equity  was  allowed,  on  the  ground 
that  the  company  having  taken  possession 
under  the  S5th  section,  the  plaintiffs  ought 
to  have  sent  in  particulars  of  their  claim, 
which  claim  would  have  become  an  absolute 
right  in  case  the  company  did  not  agree,  or 
did  not  proceed  within  twenty-one  days  to 
summon  a  jury. 


This  was  an  appeal  from  the  decision  of 
Wigram,  V.C.,  overruling  the  demurrer  of 
the  company.  The  statements  and  prayer 
of  the  bill  are  fully  set  out  in  the  report  of 
the  original  hearing  (1). 

Mr,  Wood  and  Mr,  Bigg  appeared  in 
support  of  the  appeal. 

The  Solicitor  General  snd  Mr,  J,  H,  Law, 
for  the  respondents. 

July  4. — The  Lord  Chancellor.— If, 
from  the  terms  of  the  prayer  of  the  bill,  and 
the  fact  that  a  demurrer  to  it  has  been  over- 
ruled,  it  should  be  inferred  that  this  Court 
will  generally  lend  its  assistance  to  compel 
the  performance  of  the  provisions  of  the 
acts  under  which  railways  are  formed  and 
maintained,  a  proposition  would  be  raised, 
which,  if  established,  would  lead  to  conse- 
quences of  the  most  serious  importance. 
I  do  not,  however,  think  that  any  such 
inference  can  fairly  be  drawn  by  the  deci- 
sion of  Wigram,  V.C.  in  this  case.  On 
examination  of  what  fell  from  his  Honour 
in  giving  judgment,  it  will,  I  think,  be 
found  that  it  turned  much  upon  the  special 
allegations  in  the  bill,  constituting  in  his 
Honour's  opinion  a  statement  of  fact  differ- 
ent from  what  appears  to  me  to  be  the 
true  construction  of  such  statements.  His 
Honour  considers  the  case  stated  in  the 
bill  to  amount  to  this :  that  the  com- 
pany had  given  the  notice  of  the  9th 
of  November,  and  had  not  proceeded  to 
summon  a  jury  under  the  act,  in  which 
case  his  Honour  thought  that  this  Court 
had  jurisdiction  to  enforce  the  further  pro- 
ceedings, resting  upon  the  case  of  Walker  v. 
the  Eastern  Counties  Railway  Company  (2). 
As  I  do  not  consider  this  to  be  the  true 
construction  of  the  facts  as  stated  in  the 
bill,  I  shall  abstain  from  any  observations 
upon  the  supposed  rule  of  law,  or  the  case 
referred  to,  and  purpose,  first,  to  examine 
the  various  allegations  of  the  bill,  shewing 
the  relative  situation  of  the  parties,  and 
then  to  consider  the  provisions  of  the  act 
of  1 845,  as  applicable  to  the  facts  so  stated. 

The  biU  states  the  first  notice  and  the 
claim  of  the  plaintifis ;  but  that  notice  was 
abandoned,  and  the  second  notice  of  the  9th 


(1)  18  Law  J.  Rep.  (N.8.)  Chanc.  357. 

(2)  6  Hare,  694. 
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of  Noveinl>er  1847  substituted  for  it,  upon 
which  the  plaintiff,  according  to  the  pro- 
visions of  the  act,  put  in  a  claim,  dated  the 
30th  of  November  1847,  for  776^.,  and  a 
deduction  of  86/.  from  the  rent  of  136/., 
which  led  to  a  negotiation  terminating  in 
an  agreement,  under  which  the  plaintiffs 
were  to  receive  956/.  compensation,  and 
have  a  deduction  of  74/.  from  the  rent ;  but 
this  agreement  having  been  afterwards  re- 
pudiated by  both  parties,  and  the  bill  not 
praying  any  relief  under  it,  but  adversely 
to  it,  forms  no  part  of  the  case  now  exist- 
ing between  the  parties.  The  bill  then, 
after  stating  that  a  negotiation  had  taken 
place  for  the  purchase  by  the  company  of 
other  premises  with  which  the  plaintiffs 
refused  to  proceed,  and  that  they  never 
agreed  to  an  arbitration,  and  that  they 
thereby  repudiated  their  former  claim  and 
were  not  bound  by  it,  further  injuries  hav- 
ing been  sustained,  and  that  the  company 
had  done  the  same,  proceeded  to  state 
fruitiess  negotiation  for  a  settiement  by 
arbitration;  that  the  plaintiffs  ultimately 
abandoned  that  course  of  proceeding,  and 
called  upon  the  company  to  take  the  neces- 
sary steps,  within  one  month,  to  summon 
a  jury  in  order  that  the  question  at  issue 
might  be  decided  by  them.  The  bill  having 
stated  a  notice,  dated  the  30th  of  June 
1848,  given  by  the  company  for  taking 
possession  before  payment,  under  the  85  th 
section  of  the  Lands  Clauses  Consolidation 
Act,  and  the  proceedings  accordingly,  and 
possession  taken,  alleged  that  the  estimated 
amoimt  of  compensation  and  damage  imder 
that  proceeding  was  founded  in  error,  and 
the  plaintiffs  were  entitled  to  much  more 
and  to  a  larger  amount  than  their  former 
claim.  From  this  short  abstract  it  ¥nll  be 
seen,  that  the  only  facts  subsisting  between 
die  parties  which  can  affect  their  right  are 
the  second  notice  of  the  9th  of  Novem- 
ber 1847>  the  notice  of  the  30th  of  Jime 
1848,  and  the  proceedings  which  followed, 
under  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act;  this  claim 
of  the  plaintiffs,  under  the  second  notice, 
and  the  agreement  which  followed  it, 
having,  as  the  bill  alleged,  been  repudiated 
and  abandoned  by  both  parties,  and  form- 
ing no  part  of  the  plaintiffs*  case. 

Such,  therefore,  are  the  facts  to  which 
the  law,  which  is  to  be  found  in  the  Lands 


Clauses  Consolidation  Act,  is  to  be  applied. 
The  Lands  Clauses  Consolidation  Act, 
8  Vict.  c.  18,  after  providing  the  means  by 
which  the  value  of  the  land  required  by 
the  company  is  to  be  ascertained  by  the 
84th  section,  prohibits  the  company  from 
taking  possession  until  such  value  shall 
have  been  paid  or  secured,  as  thereby  pro- 
vided, and  by  the  89th  section  imposes 
severe  penalties  for  their  taking  possession  ; 
but,  by  the  85  th  section,  when  a  company 
are  desirous  of  taking  possession  before  any 
agreement  has  been  entered  into,  or  awaid 
made,  or  verdict  given,  they  are  authorized 
BO  to  take  possession  upon  payment  into 
the  Bank  of  the  sum  claimed,  or  fixed  by  a 
surveyor  appointed  by  two  Justices  as  the 
value  of  the  property,  and  giving  a  bond 
with  sureties  for  payment  of  the  purchase- 
money  and  compensation  to  be  ascertained 
under  the  provisions  of  the  act ;  and  by  the 
68th  section,  any  party  entitled  to  land 
taken  or  ii^ured  by  the  company,  for 
which  they  have  not  made  satisfaction,  is 
to  give  notice  to  the  company  stating  his 
interest  in  the  lands,  and  the  compensation 
he  claims,  and  whether  he  wishes  to  pro- 
ceed by  arbitration  or  before  a  jury ;  and 
if  the  latter,  the  company  are  to  pay  the 
fums  claimed,  and  enter  into  an  agreement 
for  the  purpose,  or  issue  their  wairant  for 
a  jury  within  twenty-one  days  after  the 
notice,  and  in  default  are  made  liable  to 
pay  the  compensation  claimed,  which  the 
party  is  to  recover  by  action  in  one  of  the 
superior  courts,  with  costs. 

The  Vice  Chancellor  seems  to  have  con- 
sidered, that  notwithstanding  the  provisions 
of  the  68th  section,  and  the  taking  pos- 
session under  the  85th  section,  the  relative 
position  of  the  parties  is  to  be  considered 
as  if  nothing  had  taken  place  beyond  the 
notice  of  the  9th  of  November  18479 
and  that  such  notice  having  constituted 
the  relation  of  vendor  and  purchaser,  this 
Court  could  enforce  the  performance  of  all 
the  incidents  to  that  relationship.  It  is,  I 
think,  quite  true,  that  to  a  certain  extent, 
and  for  certain  purposes,  the  compulsory 
taking  of  lands  imder  the  Railway  Acts 
places  the  companies  and  the  owners  in 
the  relative  situation  of  purchasers  and 
vendors,  such  as  fixing,  as  between  them, 
the  lands  to  be  taken,  which  was  all 
that  was  decided   in   Stone  v.    the   Com' 
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mereial  Railway  Company  (S);  but  it  by 
no  means  follows  that  this  Court  will, 
therefore,  take  on  itself  the  specific  per^ 
formance  of  such  sales.  If,  indeed,  the 
proceedings  lead  to  an  agreement,  the  Court 
might  do  so :  for  then,  although  originating 
in  the  compulsory  power, the  purchase  would 
be  effected  under  a  private  agreement,  and 
so  other  cases  may  arise.  But,  whether,  if 
the  case  depend  entirely  upon  the  notice  of 
taking  the  lands,  not  followed  by  any  agree- 
ment, or  indeed  by  any  claim  on  the  part 
of  the  owner,  for  such  is  the  present  case 
as  stated  by  the  bill,  the  amoimt  of  pur- 
chase-money, therefore,  not  being  ascer- 
tained, this  Court  would  take  upon  itself  to 
enforce  the  contract,  is  a  question  upon 
which  I  do  not  think  it  necessary  to  ex- 
press any  opinion,  because  I  think  the  cir- 
cumstances of  this  case  call  for  a  decision 
founded  upon  very  different  prmciples. 

It  was  properly  observed,  in  argument, 
that  the  power  of  summoning  a  jury  was 
by  the  act  given  exclusively  to  the  pro- 
moters, and  that  the  owner  of  lands  had  no 
power  under  the  act  of  compelling  them 
to  do  so,  and  therefore  the  Court's  original 
jurisdiction  over  contracting  parties  might 
be  exercised  for  the  purpose  of  giving  to 
the  owner  that  compensation  to  which  he 
is  under  the  act  entitled,  which  assumes 
that  such  original  jurisdiction  existed. 
The  facts  seem  to  be,  that  the  legis- 
lature, having  prohibited  the  promoters 
from  interfering  with  the  land  until  the 
compensation  was  paid  or  secured,  con- 
sidered that  this  afforded  sufficient  security 
to  the  owners  that  the  promoters  would 
proceed  to  have  the  value  ascertained  by  a 
jury ;  for  this  act  adopts  a  very  different 
course  where  such  pressure  would  not  exist, 
as  under  the  68th  section.  In  the  case 
provided  for  in  that  section,  the  pro- 
moters, being  in  possession,  and  not  having 
paid  the  compensation,  are  not  left  to 
their  own  discretion,  or  to  the  pressure  of 
their  own  wants,  to  induce  them  to  sum- 
mon a  jury,  but  a  remedy  prompt  and 
effectual  is  given  to  the  owners  to  compel 
them  to  do  so.  It  is  to  make  a  claim, 
stating  the  amount  of  compensation  re- 
quired, and  if  the  promoters  do  not  enter 
into  an  agreement  to  pay  the  same,   or 

(8)  4  Myl.  &  Cr.  122. 


within  twenty-one  days  issue  their  warrant 
for  a  jury,  they  are  to  be  liable  to  pay  the 
ilum  claimed,  to  be  recovered,  with  costs, 
in  an  action  in  one  of  the  superior  courts. 
That  the  situation  of  the  parties  is  precisely 
that  contemplated  by  the  68th  section,  is, 
t  think,  very  clear;    for  I   concur  with 
Wigram,  V.C.  in  thinking  that  this  68th  sec- 
tion applies  to  cases  in  which  possession  has 
been  taken  under  the  85th  section  ;  but  if 
that  be  so,  the  initiative  for  summoning  a 
jury  is  not  cast  upon  the  promoters,  but 
upon  the  owner,  who  is  to  make  his  claim, 
and  thereby  give  the  promoters  an  oppor- 
tunity of  settling  his  demand  without  liti- 
^tion ;  and  the  owner  has  the  remedy  of 
having  his  claim  converted  into  a  right,  if 
the  promoters  shall  delay  for  twenty-one 
days,  for  which  he  has  a  remedy  by  action. 
Now,  although  an  old  jurisdiction  is  not 
taken  away  by  a  new  remedy  being  given, 
yet,  if  a  new  right  be  given  and  a  special 
remedy  provided   for  enforcing  it,    such 
remedy  must  be  pursued.     Here  there  is 
clearly   a  new   right — that  is,  a  right  to 
compensation  for  land  lawfully  taken  pos- 
session of  by  another.     Under  the  powers 
of  the  act  a  remedy  is  also  given,  for  the 
owner  is  only  to  make  a  claim,   and  he 
obtains   a  lawful   title  to  all  he   claims, 
unless  the  promoters  can  reduce  it  by  the 
verdict  of  a  }vay.     The  Vice  Chancellor 
seems  to  adopt  this  view  of  the  case ;  and 
if  the  68th  section  had  been  considered  by 
him  as  regulating  the  rights  of  the  parties, 
he  would  not,  I  apprehend,  have  overruled 
the  demurrer;  he  was,  however,  of  opin- 
ion, in  conformity  with    his  decision    in 
Walker  v.   the  Eastern  Counties  Railway 
Company,  that   the  notice   of  the  9th  of 
November  1847  having  given  to  this  Court 
jurisdiction  as  a  contract  of  purchase,  the 
68th  section  had  not  taken  it  away,  but 
that  the  owners  were  at  liberty  to  resort 
to  this  jurisdiction  under  the  notice.    Now, 
abstaining  from  giving  any  opinion  as  to 
the  effect  of  that  position  in  giving  this 
Court  jurisdiction,  when  nothing  more  has 
been  done,  I  think  that  what  subsequently 
took  place  in  the  present  case  essentially 
altered  the  position  of  the  parties.    The  act 
does  not  consider  the  notice  as  constituting 
a  contract,  but  as  a  preliminary  step,  a 
bringing  of  the  parties  together,  who  are 
afterwiffds  to  settle  the  matter  between  them 
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by  agreement,  arbitration,  or  the  verdict 
of  a  jury.  In  the  present  case  the  notice 
by  the  promoters  was  met  by  a  claim  on 
behalf  of  the  owners,  and  a  regular  agree- 
ment, according  to  the  statement  in  the 
bill,  entered  into  between  the  parties.  So 
far  the  object  of  the  notice  of  the  9th  of 
November  1847}  had  the  effect  intended 
by  the  act,  in  procuring  from  the  owners 
a  statement  of  their  claim,  and  the  making 
an  agreement  between  the  parties ;  but  sub- 
sequently, this  agreement  was  repudiated 
by  both  parties,  and  the  claim  abandoned. 
Under  these  circumstances,  the  promoters, 
finding  that  no  progress  was  making  under 
the  earlier  provisions  of  the  act,  resorted  to 
the  provisions  of  the  85th  section,  which, 
with  the  aid  of  the  68th,  was  calculated  to 
lead  to  some  settlement.  But  the  plaintiff, 
by  their  bill,  seek  to  proceed  under  the 
earlier  provisions  of  the  act,  and  call  upon 
the  Court  to  compel  the  promoters  to  issue 
their  warrant  for  a  jury.  By  the  2l8t 
section  they  are  only  to  do  this  if  no  claim 
is  made  and  no  agreement  come  to ;  but 
the  bill  alleges  that  a  claim  was  made,  and 
an  agreement  concluded.  It  cannot  be 
that  the  notice  per  se  gives  the  Court  juris- 
diction :  if  this  were  so,  the  jurisdiction 
would  arise  as  soon  as  the  notice  was 
given ;  but  at  that  time  three  modes  of 
proceeding  are,  under  the  act,  open  — 
agreement,  arbitration,  and  a  jury — the 
latter  only  in  the  event  of  the  two  former 
not  taking  effect.  At  the  time,  therefore, 
of  the  notice  being  given,  it  is  uncertain 
which  course  will  be  adopted.  And  the 
Court  has,  therefore,  no  guide  as  to  what 
course  it  ought  to  enforce.  It  is  only  after 
the  time  for  an  agreement  or  arbitration 
has  expired  that  the  jurisdiction  to  enforce 
proceedings  before  a  jury  can  arise ;  but 
that  cannot  even  arise  when  a  valid  agree- 
ment has  been  entered  into.  It  appears 
to  me  that  what  has  taken  place  between 
these  parties  takes  this  case  out  of  the 
principle  of  the  decision  in  Walker  v.  the 
Eastern  Counties  Railway  Companyy  and 
that  the  rights  of  the  parties  are  to  be  regu- 
lated by  the  85th  section,  which,  with  the 
aid  of  the  68th,  gives  to  the  owners  a  short 
and  simple  remedy  for  compelling  compen- 
sation from  the  promoters,  and  that  they  have 
this  remedy  in  addition  to  their  right  to  a 
mandamus,  both  being  remedies  much  more 


prompt  and  efflcacious,  in  such  a  case  as 
this,  than  a  suit  in  equity,  and  attended 
with  much  less  expense.  I  am,  therefore, 
of  opinion  that  the  demurrer  ought  to  have 
been  allowed;  and  I  must  reverse  the 
order  appealed  from. 

Demurrer  allowed. 


.R.      > 
6,  IS.} 


FIELD  r.  LONSDALE. 


M 

July 

Claim — Savings  Bank — Deposits  by  one 
in  the  Name  of  another — Constructive  Trust. 

A  brother  deposited  various  sums  of  money 
in  a  savings  bank  in  the  name  of  lUs  sister 
and  himself  as  a  trustee.  He  kept  the  de- 
positor*s  book  in  his  own  possession,  and 
drew  out  small  sums  as  he  required  them, 
and  made  other  deposits ;  he  never  in  his 
lifetime  communicated  the  circumstances  to 
any  one,  and  died  without  having  made  any 
declaration  of  trust  respecting  the  money 
deposited.  Upon  a  claim  by  the  sister, — 
Held,  that  no  trust  was  created,  the  probable 
intention  for  opening  the  account  beifu  to 
evade  the  provisions  of  the  Savings  Sank 
Act,  limiting  the  amount  to  be  deposited  in 
one  name. 

This  was  a  claim,  by  Elizabeth  Field,  to 
obtain  a  declaration  that  certain  deposits 
in  a  savings  bank,  which  her  brother,  Henry 
Field,  had  made  during  his  life,  were  made 
in  trust  for  her  and  her  sister,  Anne  Field, 
deceased.  The  only  evidence  produced 
were  certified  copies  of  the  books  of  the 
savings  bank. 

It  appeared  that  Henry  Field,  at  his 
death,  had  a  sum  of  68/.  ISs.  Sd.  standing 
in  the  name  of  Elizabeth  Field,  his  sister, 
and  in  his  own  name  as  a  trustee  for  her. 
He  had  also  a  sum  of  173/.  4«.  9d.,  con- 
sisting of  deposits  and  accumulations, 
standing  in  the  name  of  Anne  Field,  another 
sister,  and  of  himself  as  trustee  for  her. 

By  his  will  he  gave  550/.  to  the  plain- 
tiff, Elizabeth  Field,  for  life,  and  after 
her  decease  to  the  children  of  a  niece. 
Joseph  Field,  the  administrator  of  Anne 
Field,  having  died,  the  plaintiff  took  out 
letters  of  administration  to  her,  and  claimed 
not  only  the  money  standing  in  her  own 
name,  but  also  the  money  standing  in  the 
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name  of  her  sister,  on  the  ground  that  a 
trust  had  heen  created  in  their  favour. 
The  testator,  at  the  time  of  his  death,  had 
also  a  sum  of  money  standing  in  his  own 
name  at  the  savings  bank. 

By  the  9  Geo.  4.  c.  92.  s.  84.  every 
depositor  is  to  sign  a  declaration  that 
he  has  not  subscribed  to  or  opened  an 
account  with  any  other  savings  bank  ; 
and  if  the  declaration  is  untrue  the  depo- 
sitor is  to  forfeit  the  money  deposited. 
By  section  33.  any  person  is  authorized, 
whether  a  depositor  or  not,  to  deposit  in 
the  joint  names  of  himself  and  any  other 
person,  in  trust  for  that  person,  the  like 
sums,  and  with  the  like  declaration  as  it 
would  be  lawful  to  deposit  and  make 
for  himself ;  and  the  receipt  of  the 
trustee  is  expressly  declared  to  be,  either 
with  or  without  that  of  the  person  on  whose 
account  the  deposit  is  made,  a  good  dis- 
charge. The  act  also  limited  the  amount 
which  it  is  lawful  for  any  one  person  to 
deposit  to  150/. 

Upon  making  the  deposit  in  the  name 
of  Anne  Field  jointly  with  his  own,  as  a 
trustee  for  her,  Henry  Field  signed  the 
required  declaration,  while  at  the  same 
time  he  had  the  full  sum  of  150/.  deposited 
on  his  own  account  in  his  own  name.  The 
deposits  in  the  name  of  Anne  Field  were 
first  made  in  June  1 838.  She  died  in  1 839, 
but  the  testator  continued  to  make  deposits 
upon  this  account  until  1 844,  when  they 
reached  the  full  amount  allowed  by  the 
act  of  parliament.  Henry  Field,  while 
making  these  deposits,  drew  out  occa- 
sionally upon  his  own  receipt  various 
small  sums  of  money.  When  the  deposits 
upon  Anne  Field's  account  reached  the  full 
sum  allowed  by  the  act  of  parliament, 
Henry  Field  opened  the  account  in  the 
name  of  Elizabeth  Field  and  himself,  as 
her  trustee ;  and  he  continued  to  make 
deposits  upon  that  account  until  his  death 
on  the  11th  of  November  1849,  when  the 
facta  were  for  the  first  time  known.  The 
plain tifif  now  claimed  the  money  which 
was  standing  on  each  account,  the  one  on 
behalf  of  herself  and  the  other  as  the  ad- 
ministratrix of  her  sister. 

Mr.  Beales,  on  behalf  of  the  plaintiff. — 

The   acts  of  the  testator  have  created  a 

tnxst^  and  the    declaration  signed  by  him 

when  be  openet^i  the  several  accounts  de- 
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termined  the  character  of  the  account  and 
established  the  relationship  of  trustee  and 
cestui  que  trust.  The  money  has  been 
withdrawn  from  the  savings  bank  by  the 
executor  of  the  testator's  will,  but  he  ad- 
mits assets.  The  parties  are  desirous  of 
avoiding  a  reference  to  the  Master,  as  no 
further  evidence  can  be  procured. 

Wheatley  v.  Purr^  1  Keen,  551  ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  195. 

Smith  V.  Lyne,  2  You.  &  C.  C.C.  345. 

Fletcher  v.  Fletcher^  4  Hare,  67  ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  66. 

Thorpe  v.  Oweriy .  5  Beav.  224 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  129. 

Mr*  Nevinson,  for  the  executor  of  the 
testator. — The  mere  act  of  opening  an 
account  at  the  savings  bank  passed  no  right 
either  in  or  to  the  fund,  which  could  not 
be  withdrawn  without  the  book  of  deposits, 
which  the  testator  always  retained.  He 
had,  therefore,  never  made  any  delivery  of 
the  fund,  but  had  kept  both  the  legal  con- 
troul  and  the  legal  interest ;  he  had  also 
never  made  any  communication  respecting 
the  deposits.  The  acts  of  the  testator 
would  not  allow  any  trust  to  be  raised  by 
implication,  as  he  had  drawn  out  and 
applied  portions  of  the  money  for  his  own 
use.  The  act  was  voluntary,  and  the  only 
reason  for  making  the  deposits  must  be 
found  in  a  desire  to  evade  the  statute 
limiting  the  amount  to  be  deposited. 

Mr,  Beales,  in  reply. 

The  Master  op  the  Rolls. — It  seems 
a  singular  provision  of  the  legislature  to 
allow  deposits  to  be  made  in  the  name  of 
and  upon  trust  for  another,  and  yet  to 
permit  the  depositor  to  withdraw  the  de- 
posits as  he  pleased.  I  think  that  the 
testator  merely  desired  to  avoid  the  pro- 
visions of  the  statute,  and  that  he  had  no 
intention  of  creating  a  trust.  I  must, 
therefore,  dismiss  the  claim,  without  costs. 


.R.  > 


ROBERTSON  V.  SKELTON. 


M 

Aug 

Vendor  and  Purchaser-^Re-sale — Right 
to  complete  Purchase, 

Upon  a  petition^  asking  for  leave  to  re- 
sell  one  of  two  lots  in  consequence  of  a  pur* 
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chaser*s  unwillingness  to  complete  his  pur^ 
chase^  it  was  ascertained  that  one  of  the 
lotSf  a  reversionary  interest^  had  fallen  into 
possession,  and  that  the  money  had  been 
paid  into  court,  which  made  the  purchase 
desirable  : — Held,  as  the  purchaser  had  not 
been  discharged,  that  he  was  still  entitled  to 
complete  the  purchase ;  but  the  Court  imposed 
terms,  and  limited  the  time  for  payment  into 
court  of  the  balance  beyond  what  had  been 
received  for  the  reversionary  interest. 

Two  houses  numbered  4  and  5  in  Well- 
close  Square,  and  also  the  reversion  in  a  sum 
of  500Z.  secured  by  a  mortgage  upon  lands 
in  the  parish  of  Tkkhill  in  3ie  county  of 
York,  and  made  payable  upon  the  decease 
of  Fanny  Metcalfe,  were  put  up  for  sale  by 
auction  in  two  lots,  the  reversionary  interest 
in  the  sum  of  500/.  forming  lot  1 ,  and  the 
houses  in  Wellclose  Square  forming  lot  2. 
These  were  purchased  by  Henry  Higin- 
botham  at  the  sum  of  300/.  for  lot  1,  and 
640/.  for  lot  2,  making  together  940/.  In 
consequence  of  his  not  completing  his  pur- 
chase various  proceedings  were  instituted 
against  him — Robertson  v.  Skelton  (1).  And 
finally,  on  the  25th  of  April  1850,  the 
plaintiff  obtained  an  order  to  re-sell  both 
the  lots. 

On  the  25th  of  March  1850,  Fanny 
Metcalfe  died,  but  this  was  not  known 
when  the  order  for  re-sale  was  made. 

On  the  29th  of  June  the  plaintiff  obtained 
an  order  imder  which  the  trustees  of  the 
sum  of  500/.  had  paid  it  into  court  with 
interest. 

On  the  22nd  of  July  this  petition  was 
presented  by  the  plaintiff  asking  that  the 
Master  might  proceed  to  sell  lot  2. 

Mr,  Martindale,  in  support  of  the  peti- 
tion, referred  to  Harding  v.  Harding  (2). 

Mr,  Steer e,  contra. — It  is  quite  com- 
petent for  the  Master  to  sell  lot  2.  under 
the  former  order  to  sell  both  lots.  This 
petition,  however,  discloses  an  equity  which 
shews  that  the  order  of  the  25th  of  April 
was  not  proper  as  the  fact  of  the  death  of 
Fanny  Metcalfe  was  not  known.  The 
plaintiff  still  seeks  to  hold  Mr.  Higin- 
botham  before  the  Court  as  a  guarantee 
for  payment  of  the  sum  of  940/.   and  to 

(1)  Ante,^.  140. 

(2)  4  My].  &  Cr.  514 ;  s.  c.  9  Law  J.  Rep.  (n.8.) 
Chanc.  124. 


treat  him  as  a  surety ;  but  500/.  has  already 
been  paid,  and  Mr.  Higinbotham  is  ready 
to  pay  the  remaining  440/.  into  court,  and 
also  the  costs  of  the  proceedings  against 
him  ;  and  as  no  order  has  been  made  dis- 
charging him  as  purchaser,  he  is  entitled 
to  do  so. 

Mr.  Martindale  replied. 

The  Master  of  the  Rolls. — Certainly 
he  is  not  discharged,  and  is  entitled  still 
to  complete  the  purchase  ;  but,  under  the 
circumstances,  he  must  pay  the  440/.  into 
court  in  three  days,  and  he  must  pay  the 
costs  already  incurred. 


M 
May 
June 


.R.     ^ 
^80;   V 
ie7.  3 


PARBURY  r.  CHADWICK. 


Company — Order  under  the  Winding-up 
Acts,  1848  and  1849 — Foreign  Railway — 
Bill  subsequently  filed — Stay  of  Proceedings 
under — Master — His  Jurisdiction, 

Several  persons  proposed  to  establish  a 
company  for  making  a  foreign  railway,  and 
large  sums  of  money  were  raised  by  the  sale  of 
scrip,  but  the  scheme  failed.  An  order  was 
made  under  the  \\  ^  12  Vict,  c.  45.  and 
the  12  4*  13  Fict.  c,  108.  to  wind  up  the 
affairs  of  the  company,  A  subscriber  after- 
wards  filed  a  bill  for  the  same  purpose,  and 
also  to  obtain  relief  against  the  provisional 
directors  for  various  improper  acts  with 
which  he  charged  them : — Held,  though  there 
was  a  doubt  that  the  case  came  within  the 
acts  of  parliament,  that  the  jurisdiction  of  the 
Court  of  Chancery  was  not  interfered  with  : 
that  the  proceedings  under  the  acts  of  parlia- 
ment  ought  to  be  continued  :  and  that  <Ae  prO' 
ceedings  by  bill  ought  to  be  stayed. 

This  was  a  motion,  on  behalf  of  Solomon 
Jacob  Waley,  one  of  the  defendants  in  the 
suit,  asking  that  all  further  proceedings 
under  this  bill  might  be  stayed  against 
him. 

The  bill  was  filed  by  George  Parbury, 
on  behalf  of  himself  and  all  other  sub- 
scribers and  scripholders  to  a  projected 
partnership,  called  the  Madrid  and  Valen- 
cia Railway  Company,  except  the  defen- 
dants, against  the  provisional  directors 
of  the  company.     In  July  1845,  William 
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Chadwick,  John  Knill,  and  Solomon  Jacob 
Waley  endeavoured  to  form  a  company 
for  the  construction  of  a  railway  from 
Madrid  to  Valencia,  and  they  contem- 
plated the  formation  of  a  company  with 
divers  persons,  but  with  whom  in  par- 
ticular the  plaintiff  was  unable  to  state 
further  than  appeared  by  the  bill.  The 
prospectus  issued  stated,  that  the  capital 
of  tie  company  was  to  be  2,400,000/., 
divided  into  120,000  shares  of  20/.  each, 
on  which  a  deposit  of  21,  per  share  was  to 
be  paid ;  that  two-thirds  of  the  shares 
were  to  be  disposed  of  in  England,  and 
the  remainder  in  Spain.  In  England, 
53,015  shares  were  subscribed  for,  and 
the  deposits  paid  amounted  altogether  to 
the  sum  of  106,030/.  In  Spain,  only 
7,257  shares  were  subscribed  for.  Diffi- 
culties arose  in  disposing  of  the  remaining 
shares,  in  consequence  of  the  general 
depression  of  railway  property,  and  espe- 
cially of  foreign  projects.  A  meeting  of 
shareholders  was  called  on  the  19th  of 
February  1846,  and  an  account  of  the 
affairs  of  the  company  was  given  to  the 
shareholders,  shewing  the  number  of  shares 
subscribed  for  in  England,  and  that  there 
was  a  balance  of  101,835/.  lOs,  id,  in 
hand,  after  paying  4,194/.  9^.  lid.  for 
expenses  ;  and  a  resolution  was  passed, 
authorizing  the  directors  to  take  steps  for 
the  construction  of  the  railway  as  soon 
as  the  whole  of  the  English  and  Spanish 
shares  should  be  subscribed  for.  The 
projectors  failed  to  establish  any  com- 
pany, and  the  Spanish  directors  returned 
the  deposits  to  the  subscribers  for  shares 
in  Spain,  apparently  without  regard  to  any 
of  the  expenses  which  had  been  incurred. 
The  English  directors  took  no  steps  to 
settle  the  affairs  of  the  company,  and  on 
the  20th  of  December  1849,  upon  the 
petition  of  various  shareholders,  an  order 
was  made,  by  Knight  Bnice,  V.C,  for 
winding  up  the  affairs  of  the  company 
under  the  11  &  12  Vict.  c.  45.  and  12  & 
13  Vict.  c.  108.  This  order  was  appealed 
from,  and  on  the  17th  of  January  1850 
it  was  brought  on  before  the  Lord  Chan- 
cellor, when,  upon  an  offer,  on  behalf  of 
the  appellants,  to  pay  the  respondents  the 
full  amount  of  their  deposits  and  costs,  an 
order  was  made,  that  upon  the  appellants 
making  such  payments  within  a  fortnight 


after  the  date  of  the  Master's  certificate, 
stating  the  amount  of  the  taxed  costs,  the 
order  made  by  the  Vice  Chancellor  for 
winding  up  tie  affairs  of  the  company 
should  be  discharged  (1). 

On  the  18th  of  March  last,  the  Master 
issued  his  certificate,  stating  the  amount 
of  the  costs  as  taxed  by  him,  but  they 
were  not  paid  in  compliance  with  the 
order  made  upon  the  appeal ;  and  on  the 
17th  of  April  the  bill  in  this  cause  was 
filed. 

On  the  29th  of  April  last  the  Master 
appointed  William  Quilter  to  be  official 
manager  of  the  company,  and  caused  an 
advertisement  to  be  published  for  share- 
holders to  leave  their  shares  for  registry 
with  the  official  manager.  Under  this 
advertisement,  the  plaintiff,  George  Par- 
bury,  came  in,  and  registered  the  eighty 
shares  held  by  him  as  an  original  allottee. 

The  bill  stated  the  facta  relating  to  the 
formation  of  the  company  and  its  failure, 
and  several  proceedings  at  law  against  the 
directors.  It  charged  that  the  directors 
had  employed  improper  means  to  depre- 
ciate and  buy  up  the  shares  of  the  com- 
pany for  their  own  personal  benefit,  and 
that  they  had  applied  the  monies  of  the 
company  in  the  purchase  of  such  shares 
and  in  payment  of  the  costs  and  expenses 
of  several  shareholders,  who  had  com- 
menced legal  proceedings  against  them  ; 
that  they  threatened  and  intended  to  apply 
the  funds  raised  to  make  an  inconsiderable 
portion  of  the  railway,  though  the  company 
was  never  formed ;  that  they  had  made 
improvident  investments  of  the  funds,  and 
that  they  had  misconducted  themselves  in 
such  a  way  that  the  plaintiff  was  entitled 
to  require  an  account  from  them,  and  that 
as  the  partnership  had  never  been  estab- 
lished, and  had  become  impracticable,  the 
affairs  ought  to  be  wound  up  and  the 
accounts  taken  under  the  direction  of  this 
Court.  It  also  charged  that  divers  of  the 
directors  were  resident  abroad,  and  that 
the  Spanish  directors  and  also  the  Spanish 
subscribers  were  resident  abroad,  and  that 
their  names  and  addresses  were  unknown 
to  the  plaintiff.  It  then  made  the  usual 
charge  respecting  the  number  and  fluctua- 
tion  of   the    parties,   and  prayed  that  it 

(1)1  Hall  &  Twells,  597  ;  s.  c.  ante,  p.  '260. 
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might  be  declared  that  the  proposed  part- 
nership was  never  constituted,  and  that 
the  purposes  for  which  it  was  to  be  estab- 
lished had  failed,  and  that  the  directors 
were  not  entitled  to  pay  out  of  the  monies 
received  for  deposits,  or  out  of  the  other 
funds  of  the  company,  any  costs,  charges, 
and  expenses  incurred  by  them  after  the 
19th  of  February  1846.  It  also  asked 
for  an  account  of  the  monies  received  by 
the  directors,  and  that  in  taking  the  ac- 
count they  might  be  allowed  such  sums 
only  as  they  might  have  paid  in  the  pur- 
chase of  shares  in  the  proposed  company, 
and  that  all  the  shares  and  scrip  certificates 
purchased  by  the  directors  with  the  monies 
of  the  company  might  be  declared  to  have 
been  made  for  the  benefit  of  the  present 
subscribers  and  scripholders,  and  that  the 
directors  might  be  ordered  to  repay  all 
monies  improperly  applied  by  them,  and 
that  the  deposit  monies  paid  by  the  plain- 
tiff and  the  other  subscribers  on  whose 
behalf  the  plaintiff  sued  might  be  repaid 
to  the  plaintiff  and  such  other  subscribers 
respectively,  subject  to  a  rateable  pro- 
portion of  the  expenses  properly  incurred 
by  the  directors  prior  to  the  19th  of 
February  1846.  It  also  asked  for  the 
appointment  of  a  receiver,  and  for  an 
injunction  to  restrain  the  directors  from 
applying  the  funds  of  the  company. 

Upon  the  filing  of  this  bill,  Solomon 
Jacob  Waley  gave  the  present  notice  of 
motion. 

Mr.  Lloyd  and  Mr.  Waley,  in  support 
of  the  motion. — It  is  difiicult  to  under- 
stand the  grounds  for  filing  this  bill,  as  the 
whole  relief  asked  can  be  obtained  under 
the  order  make  for  winding  up  the  affairs 
of  the  company. 

Mr,  Glasse  appeared  for  other  defen- 
dants. 

Mr.  Turner  and  Mr,  fVelfardf  for  the 
plaintiff. — The  relief  asked  by  the  bill  is 
much  more  extensive  than  any  that  can 
be  obtained  under  the  Winding-up  Acts. 
Questions  are  raised  upon  this  bill  which 
the  Master  has  no  jurisdiction  to  deter- 
mine ;  but  if  he  had,  the  plaintiff  is  still 
at  liberty  to  proceed  by  bill,  as  the  special 
jurisdiction  created  by  the  Winding-up 
Acts  does  not  exclude  the  general  juris- 
diction of  this  Court.     These  acts  never 


intended  to  take  away  the  legal  rights  of 
the  shareholders  to  sue  the  directors-^  7*^ 
Attorney  General  v.  AspinaU  (2).  The 
assets  in  question  cannot  be  deemed  assets 
of  a  company  which  was  never  formed, 
without  some  previous  declaration  and 
decree ;  and  the  only  assets  which  could 
vest  in  the  official  manager  must  consist 
of  money  in  the  hands  of  the  directors. 
It  is  impossible  for  the  plaintiff  to  go 
before  the  Master  and  insist  that  the  shares 
purchased  by  the  directors  belong  to  the 
company,  neither  can  he  make  any  de- 
claration to  that  effect.  If  so,  the  most 
intricate  questions  of  law  and  fact  could 
be  determined  by  the  Master,  who  could 
only  give  directions  to  the  official  manager. 
[The  6th,  51st,  5drd,  58th,  91st,  92nd,  and 
118th  sections  of  the  Winding-up  Act  were 
then  referred  to.]  If  a  declaration  of  the 
liabilities  of  the  directors  had  been  ob- 
tained, the  Master  could  make  calls  to 
satisfy  that  declaration,  but  without  it  no 
conclusion  can  be  arrived  at,  as  the 
Master  has  no  jurisdiction  to  make  a  de- 
claration, and  the  liabilities  of  the  directors 
depend  upon  that,  and  not  on  the  acts 
done. 

Mr.  Lloyd,  in  reply. — The  order  to 
wind  up  the  affairs  of  the  company  in- 
cludes a  direction  to  the  Master  to  inves- 
tigate all  the  questions  relating  to  the 
company,  and  where  a  reference  is  made 
under  a  private  act  of  parliament  the  Court 
makes  the  same  provision  for  the  produc- 
tion of  deeds,  and  the  examination  of 
parties  and  witnesses  as  in  the  case  of  a 
reference  in  a  suit,  and  a  similar  order 
was  made  in  this  case. — 

Hyde  v.  Edwards,  1  Hall  &  Twells,  552; 

s.c.lMac.&Gor.410;  12Beav.l60. 
In  re  the  London  Dock  Company,  11 

Beav.  78 ;  s.  c,  17  Law  J.  Ilep.  (n.s.) 

Chanc.  111. 

The  Master  op  the  Rolls. — This  case 
is  not  without  difficulty,  or  altogether  finee 
from  doubt,  as  to  the  intention  of  the  acts 
of  parliament  and  as  to  what  ought  to  be 
done  with  the  present  application.  The 
acts  of  parliament  were  intended  to  give 
facilities   for  winding   up  those  concerns 

(2)  1  Kcen,513;  s.  c.  2  Myl&Cr.613  ;  7LawJ. 
Rep.  (N.8.)  Chanc.  51. 
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which  it  was  very  difficult,  if  not  impos- 
sible, to  wind  up  under  the  general  juris- 
diction of  the  Court  by  means  of  a  bill  in 
equity  ;  and,  as  far  as  I  know,  this  is  the 
first  instance  in  which  a  plaintiff,  having 
the  opportunity  of  taking  advantage  of 
the  Winding-up  Acts,  thinks  it  preferable 
to  file  a  bill,  subjecting  himself  to  all  the 
difficulties  which  arise  in  such  cases.  The 
question  is,  whether  he  is  entitled  to  do  so. 
The  first  objection  raised  is,  that  he  is 
seeking  by  the  bill  to  get  relief  which  he 
could  get  under  the  acts  of  parliament. 
He  asserts  that  the  directors  of  this  company 
have  laid  out  money  in  the  purchase  of 
shares,  and  have  used  various  devices  in  the 
purchase  of  those  shares  for  the  purpose  of 
deteriorating  the  market,  and  have  con- 
ducted themselves  in  such  a  manner  as  to 
get  shares  of  their  own  at  the  expense  of 
the  company ;  the  object  of  this  bill  is,  to 
have  it  declared,  after  having  it  ascertained 
what  they  have  properly  expended,  that 
the  surplus  belongs  to  the  company.  It 
is  said  that  it  is  a  species  of  relief  which 
the  acts  of  parliament  undoubtedly  afford. 
Having  heard  all  the  material  clauses  which 
seem  to  refer  to  the  question,  I  for  a  long 
time  doubted  whether  they  would  apply 
to  this  case.  There  are  various  clauses 
which  relate  to  the  contest  between  the  com- 
pany and  strangers,  or  between  strangers 
and  the  company.  Such  is  not  the  case 
here  ;  but  clause  92.  has  a  special  relation 
to  matters  of  internal  contest,  as  this  is, 
for  the  plaintiff  is  suing  on  behalf  of  him- 
self and  all  the  other  shareholders  in  the 
company,  except  those  implicated  and  who 
are  here  charged,  and  upon  which  the  bill 
prays  that  relief  may  be  given.  This  clause 
seems  in  words  to  relate  to  a  case  of  this 
kind.  It  says  **  The  Master  shall,  subject  to 
such  appeal  as  herein  provided,  adjudicate 
upon  and  determine  any  matter  in  contest 
between  contributories  or  classes  of  contri- 
butories,  or  between  the  company  and  any 
individual  contributories  or  classes  of  con- 
tributories, which  may  be  necessary  or 
proper  to  be  determined,  in  order  to  the 
complete  winding  up  of  the  affairs  of  the 
company."  I  do  not  think  it  is  very 
accurately  expressed,  "  between  the  com- 
pany and  any  individual  contributories  or 
classes  of  contributories;"  but  there  may 
be  cases  in  which  the  dispute  is  between 


those  who  represent  the  company  at  large 
and  those  persons  with  whom  the  company 
at  large  may  have  a  contest.  I  can  very 
well  understand  in  these  cases,  where  you 
have  a  bill  on  behalf  of  yourself  and  all 
others,  you  expect  by  that  to  escape  some 
of  the  difficulties  ;  but  you  must  look  and 
see  what  is  the  effect  of  this  act  of  parlia- 
ment, which  provides  for  the  determination 
and  adjudication  of  those  matters  **  which 
may  be  necessary  or  proper  to  be  determined 
in  order  to  the  complete  winding  up  of  the 
affairs  of  the  company."  I  think  this 
case  comes  within  the  act  of  parliament : 
until  this  question  is  determined  it  cannot 
be  found  out  with  the  accuracy  required 
what  are  the  assets  of  the  company,  and, 
therefore,  you  cannot  proceed  effectually 
to  wind  up  the  affairs  of  the  company.  I 
think,  therefore,  this  is  a  matter  which  is 
within  the  jurisdiction  of  the  Master  to 
determine;  and  I  am  not  led  to  form 
another  opinion  because  I  do  not  think 
the  Master  has  the  power  to  declare  the 
rights  among  these  parties.  The  Court 
itself  has  not,  according  to  its  practice 
(which  is  a  subject  to  be  wondered  at)  the 
power  to  declare  rights  in  these  matters 
upon  petition ;  and  yet  the  Court,  having 
formed  an  opinion  as  to  the  rights,  will 
distribute  the  fund  according  to  that  opin- 
ion ;  and  there  is  nothing  to  prevent  the 
Master,  having  come  to  an  opinion,  from 
proceeding  to  wind  up  the  affairs  of  the  com- 
pany ;  that  opinion  being  always  subject 
to  an  appeal  to  the  Court,  where  any  error 
he  may  make  will  meet  with  due  correction. 
Conceiving  that  this  question  might  have 
been  brought  under  the  consideration  of 
the  Master,  I  do  not  think  there  was  any 
occasion  for  this  bill. 

Then  it  is  said,  and  most  truly  as  a 
general  rule,  that  you  do  not  take  away 
the  jurisdiction  of  the  Court  of  Chancery 
by  any  general  words  in  an  act  of  parlia- 
ment :  but  the  answer  is,  that  it  is  not 
proposed  to  take  away  any  jurisdiction 
from  the  Court  of  Chancery  ;  and,  agreeing 
with  that,  the  question  is,  whether  that 
is  to  be  exercised  in  the  mode  which  is 
pointed  out  by  this  act  of  parliament,  or 
is  the  jurisdiction  to  be  exercised  as  pro- 
posed by  the  plaintiff,  upon  a  bill  filed. 
It  was  to  prevent  the  evils  arising  from 
bills,  amounting  in  some  cases  to  a  denial 
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of  justice,  as  I  have  heard  it  called,  (and 
not  at  all  unfairly,)  and  the  inconvenience 
attending  the  winding  up  of  a  great  numher 
of  concerns,  with  an  enormous  number  of 
shareholders,  that  this  act  was  passed.  It 
was  undoubtedly  intended  to  prevent  that 
great  inconvenience  and  that  denial  of 
justice.  Then,  if  it  is  not  necessary  for 
the  purpose  of  obtaining  justice,  can  it 
be  necessary  to  have  the  present  suit  going 
on,  when  you  may  have  all  the  relief  wanted 
in  the  mode  prescribed  by  the  act  ?  Would 
it  not  be  better  for  all  parties,  better  even 
for  the  plaintiff,  who  desires  to  go  on  by 
way  of  bill,  that  this  suit  should  be  stayed  ? 

Being  of  opinion  that  this  is  no  attempt  to 
take  away  any  j  urisdiction  from  the  Court  of 
Chancery,  but  merely  an  attempt  to  obtain 
the  direction  of  the  Court  as  to  whether 
the  parties  having  certain  rights  to  be 
adjudicated  upon  and  determined  by  the 
Court  of  Chancery  are  to  have  them  deter- 
mined in  the  way  pointed  out  by  the  legis- 
lature or  not,  I  am  of  opinion  that  the 
mode  pointed  out  by  the  legislature  is  by 
far  the  most  advantageous  for  all  parties, 
and  that  these  rights  ought  not  to  be 
sought  to  be  established  by  bill,  if  they 
can  be  established  in  any  other  way,  unless 
the  Court,  on  some  special  ground,  thinks 
fit  to  give  leave  to  file  a  bill. 

I  am  by  no  means  clear  that  there  may 
not  arise  cases  before  the  Master  (indeed  I 
think  it  extremely  possible)  in  which  ques- 
tions may  occur  of  such  a  nature,  tliat  they 
ought  not  to  be  determined  by  the  Master 
in  the  manner  in  which  he  can  alone  pro- 
ceed. This  act  of  parliament  assumes  that  it 
may  be  the  case,  and  that  matters  may  arise 
which  are  not  provided  for,  as  it  autho- 
rizes the  Master  to  make  a  special  report 
to  the  Court,  that  the  Court  may  con- 
sider what  is  to  be  done.  I  do  not  know 
that  cases  may  not  arise  (certainly  it  is 
possible)  in  which  the  Master  cannot  by 
the  peculiar  process  prescribed  to  him  by 
the  act,  meet  the  complete  justice  of  the 
case  in  the  manner  in  which  it  ought  to 
be  administered  between  the  parties.  In 
such  cases,  although  the  act  of  parlia- 
ment does  prescribe  a  mode  of  pro- 
ceeding, in  the  form  pointed  out  in  the 
courts  of  law,  it  does  not  say  anything  about 
suits  in  equity.  But  I  am  not  clear  that 
cases  may  not  arise  in  which  suits  may 


be  very  proper,  in  which  the  parties  may 
properly  institute  a  suit  in  equity ;  but 
certainly  I  apprehend  if  that  is  done  that 
the  Court  will  take  great  care  that  the 
parties  are  such  only  as  are  interested  in 
the  immediate  matter  in  dispute  between 
the  parties,  and  that  it  will  not  make  them 
liable  to  all  the  objections  arising  from 
the  absence  of  other  parties  in  a  matter  of 
this  kind. 

Not  at  all  thinking  it  is  a  case  free  from 
doubt,  my  opinion  is  that  there  is  jurisdic- 
tion in  the  Master  to  do  what  is  asked  here, 
and  that  I  am  bound  not  to  allow  this 
suit  to  proceed,  and  therefore  I  must  grant 
this  motion. 

Mr.  Glasse^  on  behalf  of  the  defendants, 
stated  that  there  was  another  notice  of 
motion,  asking  that  the  plaintiff,  who  was 
abroad,  might  give  security  for  costs ;  but 
after  a  short  discussion,  it  was  arranged  that 
all  further  proceedings  should  be  stayed 
as  to  the  whole  of  the  defendants,  without 
costs. 
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re  THE  NORTHERN  COAL 

MINING  COMPANY,  ex  parte 

BLAKELET. 


Company — Partnership  Deed —  Winding- 
up  Acts,  1848  and  1849  —  Shareholder 
deceased — Liability  of  his  Estates — Exe- 
cutor—  Title  to  Shares — Non-compliance 
with  the  Requisitions  of  the  Deed, 

W,  R,  B.  was  holder  of  200  shares  in  a 
company  formed  by  a  deed  of  settlement^ 
which  among  others  contained  provisions 
that  the  probate  of  the  will  of  a  deceased 
shareholder  should  be  registered^  and  the 
executors  should  give  notice  of  the  testator's 
death  and  execute  the  deed,  W,  R,  B,  died^ 
and  by  his  will  appointed  E.  B.  and  M,  E,  B. 
his  executors ;  they  proved  his  will,  and 
afterwards  paid  two  calls  upon  the  shares, 
and  attended  various  meetings,  to  which  they 
were  summoned  as  executors,  but  they  at" 
tended  no  meeting  after  the  payment  of  the 
last  call.  The  company  afterwards  failed, 
and  under  an  order  for  winding  it  up,  the 
Master  placed  the  executors  on  the  list  of 
contributories  as  "  members  of  the  company 
with  qualifications,'*  though  it  was  contended 
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that  they  ought  not  to  have  been  placed 
upon  the  list  at  all ;  or,  if  placed  on  the  list 
then  that  their  liability  as  executors  ought 
to  be  restricted  to  the  debts  owing  by  the 
company  at  the  death  of  their  testator. 
Upon  a  notice  of  motion  asking  that  the  lia-- 
bility  might  be  restricted  to  the  debts  owing 
by  the  company  at  the  death  of  the  testator,'^ 
Heldf  that  profits  accruing  between  his  death 
and  the  transfer  of  the  shares  must  be  paid 
according  to  agreement  between  transferor 
and  transferee ;  that  as  the  deed  declared 
the  shares  to  be  personal  estate^  they  formed 
part  of  the  testator*s  assets,  and  that  as  no 
new  liability  had  been  created  under  the 
provisions  of  the  deed,  the  testator's  estate 
continued  liable,  and  the  motion  was  refused, 
with  costs. 

This  was  a  motion  on  behalf  of  Edward 
Blakeley  and  Mary  Elizabeth  Blakeley, 
that  their  names,  as  executors,  might  be 
erased  from  the  list  of  contributories  to  the 
Northern  Coal  Mining  Company,  or  that 
their  liability  might  be  restricted  to  the 
debts  which  were  owing  by  the  company  at 
the  death  of  their  testator. 

William  Rix  Blakeley  was  the  holder  of 
200  shares  of  25/.  each  in  the  Northern 
Coal  Mining  Company.  By  his  will  he  ap- 
pointed Edward  Blakeley  and  Mary  Eliza- 
beth Blakeley  his  executor  and  executrix, 
and  died  on  the  2nd  of  November  1842 ; 
in  January  1843  his  executor  and  execu- 
trix proved  his  will  and  paid  two  calls 
each  of  200/.  on  the  shares,  the  first  on  the 
8th  of  December  1845,  and  the  other  on 
the  31st  of  October  1848,  which  made  up 
the  full  amount  of  the  shares  to  25/.  each. 
About  four  years  since  the  directors  pur- 
chased the  Willington  estate,  but  as  the 
purchase  was  considered  not  to  be  within 
the  scope  of  their  authority,  the  share- 
holders were  called  upon  to  sign  a  memo- 
randum either  to  sanction  or  to  refuse  their 
sanction  to  such  purchase.  Forms  of  each 
were  sent  to  them,  and  Edward  Blakeley 
sigpied  the  form  No.  2.  as  executor, 
declining  to  concur  in  the  purchase.  He 
also  attended  various  meetings  of  the  share- 
holders, which  were  convened  by  circulars, 
and  those  sent  to  E.  Blakeley  and  M.  E. 
Blakeley  were  all  addressed  to  the  execu- 
tors ;  but  after  the  payment  of  the  last  call 
be  never  attended  any  meeting,  though  he 


attended  one  between  the  time  it  was  made 
and  the  time  it  was  paid. 

The  company  was  formed  under  a 
deed  of  settlement,  which  was  signed  by 
William  Rix  Blakeley,  who  for  himself, 
his  heirs,  executors  and  administrators, 
covenanted  and  agreed  with  the  other 
shareholders  that  the  company  was  to 
continue  to  subsist  for  the  term  of  forty 
years,  unless  the  same  was  previously  dis- 
solved under  the  powers  therein  contained, 
and  the  property  of  the  company  was  to  be 
deemed  personal  estate,  the  shares  of  de- 
ceased proprietors  were  to  belong  to  their 
personal  representatives,  and  there  was  to 
be  no  benefit  of  survivorship  among  the 
other  proprietors,  the  amount  of  each  share 
was  to  be  paid  by  the  proprietor  thereof, 
his  heirs,  executors  or  administrators,  when 
the  same  should  be  called  by  the  directors  : 
the  registered  holder  of  shares  was  to  be 
deemed  the  sole  beneficial  owner  and  pro- 
prietor thereof,  and  the  company  was  not 
bound  to  notice  any  trust,  charge,  or  gift 
by  way  of  legacy,  unless  the  person  claim- 
ing the  legacy  or  charge  should  have  been 
duly  admitted  as  a  proprietor :  and  the  exe- 
cutors or  legatees  of  a  deceased  proprietor 
in  respect  of  the  shares  held  by  them  in  that 
capacity  were  not  to  be  deemed  proprie- 
tors until  they  should  duly  be  admitted  pro- 
prietors, and  before  they  could  be  admitted 
proprietors  they  were  to  be  approved  of  by 
the  board  of  directors,  and  were  to  produce 
a  probate  copy  of  the  will  under  which  they 
claimed :  and  when  executors  or  legatees 
were  admitted  to  be  proprietors  they  were 
to  execute  the  deed,  and  then,  but  not 
before,  they  were  to  become  proprietors,  and 
were  then,  but  not  before,  entitled  to  receive 
the  dividends  due  in  respect  of  such  shares. 
Transfers  of  the  shares  to  executors  of 
deceased  proprietors  were  to  contain  cove- 
nants by  which  they  took  on  themselves 
all  the  liabilities  which  the  former  proprie- 
tors might  have  been  subject  to  if  he  had 
continued  to  be  the  proprietor,  and  on  the 
transfer  the  liability  of  the  former  proprie- 
tor was  to  cease. 

Two  private  acts  of  parliament  were  sub- 
sequently passed,  the  5  &  6  Vict.  c.  xxi. 
relating  to  the  management  of  the  company, 
and  the  7  &  8  Vict.  c.  xxxi.  was  to  enable 
the  company  to  raise  money. 

The  executors  never  registered  the  will  of 
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their  testator  with  the  company,  neither 
did  they  ever  give  any  notice  to  the  com- 
pany, or  execute  the  deed  or  comply  with 
its  provisions.  They  also  never  received 
any  profits. 

When  before  the  Master  it  was  submitted 
that,  being  executors  of  a  deceased  share- 
holder, and  not  having  complied  with  the 
requisition  of  the  deed  so  as  to  make 
themselves  shareholders,  they  could  not 
be  made  liable  to  third  persons  for  ex- 
penditure subsequent  to  the  decease  of 
their  testator,  and  that  as  between  them- 
selves and  the  other  shareholders,  they 
could  not,  for  the  like  reasons,  be  liable 
to  contribute,  and  that  they  ought  not  to 
be  placed  on  the  list  of  contributories,  and 
have  the  assets  of  the  testator  diminished; 
but,  if  put  there  at  all,  that  it  ought  to  be 
with  a  qualification  limiting  their  liability 
to  the  time  of  the  death  of  their  testator. 

On  the  9th  of  July  the  Master  put  them 
upon  the  list  in  Class  No.  2  **  Members, 
with  qualifications,'*  and  the  present  notice 
of  motion  was  then  given. 

Mr,  Walpole  and  Mr,  Craig,  in  support 
of  the  motion. — The  executors  have  paid 
the  calls  made  upon  them  as  executors, 
but  they  have  not  complied  with  the  pro- 
visions of  the  deed  of  partnership,  or  done 
any  act  to  substitute  themselves  for  their 
testator.  Edward  Blakeley  attended  the 
meetings  of  the  company,  but  by  so  doing 
he  has  not  made  himself  liable  as  a  member. 
The  executors  also  have  no  power  to  join 
in  any  trade  so  as  to  make  the  estate  of 
their  testator  liable  for  losses.  This  case 
is  also  analogous  to  banking  partnerships 
under  the  7  Geo.  4.  c.  46,  which  restricts 
the  liabilities  to  three  years  after  a  party 
ceased  to  be  a  member. 

Fenwick's  case,   1  De  Gex  &  Sm.  557  ; 
s.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 
112. 
Angas^s  case,  1  De  Gex  &  Sm.  560. 
Armstrong's  case,  1  De  Gex  &  Sm.  565. 
Ex  parte  Hall,  1  Hall  &  Twells,  580  ; 
s.  c.  1  Mac.  &  Gor.  807  ;  8  De  Gex 
&  Sm.  80  ;    18  Law  J.  Rep.  (n.s.) 
Chanc.  252  ;  ante,  p.  69. 
Ness  V.  Angas,  8  Exch.  Rep.  805  ;  s.  c. 

18  Law  J.  Rep.  (n.s.)  Exch.  470. 
Ness  V.  Armstrong,   18  Law  J.  Rep. 
(n.s.)  Exch.  473. 


Mr.  Turner  and  Mr.  Daniel,  for  the 
official  manager. — The  company  have  never 
been  dissolved  under  the  powers  for  that 
purpose  contained  in  the  deed  signed  by 
the  testator;  the  liability  which  he  then 
incurred  continued,  and  executors  of  share- 
holders are  within  the  winding-up  acts ; 
still  a  liability  to  creditors  does  not  import 
a  liability  to  partners.  The  fundamental 
rules  of  law  may  be  varied  by  contract — 
Colly er  on  Partnership,  884.  In  this  case 
the  stipulation  among  the  members  was, 
that  their  real  and  personal  estate  should 
be  bound  for  forty  years,  but  the  executors 
claim  to  have  their  testator's  estate  wound 
up,  contrary  to  the  provisions  of  the  deed  ; 
that  cannot  be  unless  the  executors  sign 
the  deed  or  find  others  to  do  so.  The 
argument  of  the  executors  is,  "that  the 
shares  ceased  to  belong  to  any  one  at  the 
death  of  the  testator ;"  but  private  acts  of 
parliament  had  been  obtained  to  enable 
the  company  to  manage  their  affairs,  and 
the  5  &  6  Vict.  c.  xxi.  continued  the 
liability  until  a  substitute  was  found.  It 
is  a  fallacy  to  say,  that  this  was  an  attempt 
to  compel  the  executors  to  embark  their 
testator  in  trade :  it  was  the  testator  him- 
self who  had  done  it.  Hawthorn's  case 
(1)  clearly  illustrated  the  continuing  li- 
ability of  partners  ;  and  the  cases  relating 
to  the  7  Geo.  4.  c.  46.  did  not  apply  to 
the  present. 

Barker  v.  Buttress,  7  Beav.  184;  s.  c 

13  Law  J.  Rep.  (n.s.)  Chanc.  58. 
Thomas's  case,  1  De  Gex  &  Sm.  579 ; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 

249. 
Ex  parte  Gouthwaite,  ante,  p.  398. 
Litchfield* s  case,  3  De  Gex  &  Sm.  141 ; 

s.  c.  ante,  p.  124 
Ex  parte  Kuper's  Assignees,  3  De  Grex 

8c  Sm.  113  ;  s.  c.  ante,  p.  165. 
Sanderson's  case,  3  De  Grex  &  Sm.  66  ; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc. 

248. 
Dodgson's  case,  3  De  Gex  &  Sm.  85. 
Fgler  v.  Fgler,  2  Rail.  Cas.  813,  873  ; 

s.  c.  11  Law  J.  Rep.  Tn.s.^  Chanc. 

128 ;  12  Law  J.  Rep.  (n.s.)  Chanc 

23. 

(1)  1  De  Gex  &  Sm.  571 ;  a.  cl  Hall  &  TweUi, 
225;  1  Mac.  &  Gor.  49;  18  Law  J.  Rep.  (n.s.) 
Chanc.  179. 
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Mr,  Walpole,  in  reply. — The  three  ques- 
tions raised  are,  what  is  the  liability  of  the 
executors  at  law  ?  what  is  it  under  the 
settlement? — and,  what  under  the  subse- 
quent acts  of  the  parties  ?  But  the  law 
limited  liability  to  the  life  of  the  party : 
without  it  no  shareholder's  estate  could 
be  made  available  for  his  family,  and 
all  rights  under  his  will  must  be  de- 
feated or  delayed.  This  must  carry  with 
it  dissension  and  its  results ;  such  was 
not  the  policy  of  the  law.  The  whole 
argument  rested  on  the  liability  under 
the  settlement ;  but  the  executors  were 
aware  that,  unless  they  complied  with 
the  provisions  of  the  deed,  the  profits 
would  survive  to  the  other  partners.  Who, 
then,  was  liable  for  any  transfer  of  shares  ? 
To  some  extent,  the  personal  representa- 
tives were;  but  there  was  no  continuing 
liability  unless  they  entered  into  the  con- 
tract, and  that  question  might  be  deter- 
mined by  a  case  to  a  court  of  law. 

August  6. — The  Master  of  the  Rolls. 
— The  executors  contend  that  the  testa- 
tor's personal  liability  ceased  upon  his 
death,  and  that  therefore  his  estate  is  not 
answerable  for  any  liability  arising  out  of 
any  subsequent  transaction.  On  the  other 
hand,  the  official  manager  contends  that  the 
testator's  estate  is  bound  by  his  covenants, 
and  is  liable  to  pay  all  claims  properly 
arising  out  of  the  covenants,  including, 
among  other  claims,  the  claim  to  contribute 
towards  payment  of  all  debts  incurred  by 
the  company  at  any  time.  The  question 
depends  on  the  construction  which  ought 
to  be  put  upon  the  deed  of  settlement  by 
which  each  party,  and  therefore  the  tes- 
tator for  himself,  his  heirs,  executors  and 
administrators,  mutually  covenanted  and 
agreed  with  the  others.  The  result  of  the 
provisions  respecting  the  liability  of  a  for- 
mer partner  is,  that  the  personal  liability  of 
any  living  proprietor  was  not  to  cease  until 
a  transfer  of  his  share  had  been  accepted, 
and  the  transfer  made,  and  the  shares  of  a 
deceased  proprietor  belonged  to  his  execu- 
tors, and,  in  a  sense,  the  executors  become 
the  owners  of  the  shares  ;  but  they  are 
hot  within  the  meaning  of  the  deed  pro- 
prietors of  shares  personally  subject  to  the 
liabilities  annexed  thereto  until  they  had 
been  accepted  as  transferees,  and  a  transfer 
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had  been  made  to  them,  and  the  executors 
being,  in  a  sense,  warranted  by  the  deed, 
the  owners,  although  not  the  proprietors 
of  the  shares  of  a  deceased  proprietor,  are, 
subject  to  the  approbation  of  the  directors 
which  is  made  necessary,  entitled  to  re- 
quire a  transfer  of  the  shares  to  themselves, 
or  a  vendee,  and  may  assent  to  a  transfer 
to  a  legatee.  Now,  although  it  is  pro- 
vided that  no  one  has  a  right  to  receive 
the  profits  until  a  transfer  of  the  shares 
has  been  made,  and  a  new  personal  liability 
has  been  thereby  created,  yet  I  consider  it 
to  be  clear  that  if  the  profits  do  accrue 
during  the  interval  between  the  testator's 
death  and  the  creation  of  such  liability, 
such  accrued  profits  must,  on  the  transfer, 
become  payable  by  the  company  to  the 
transferor  or  transferee,  as  may  be  agreed 
between  them,  and  the  deed  contains  no 
provision  directly  applicable  to  the  ques- 
tion where  the  liability,  in  respect  of  the 
shares,  rests  in  the  interval  between  the 
death  of  the  shareholder  and  the  act  by 
transfer  or  otherwise,  which  creates  the 
new  personal  liability,  but  so  far  as  the 
ordinary  law  of  partnership  is  not  altered 
by  the  provisions  of  the  deed,  I  think  that 
the  law  must  be  applied  to  the  events  which 
occur  in  such  a  case  as  this. 

The  shares  do  not  survive,  as  in  ordinary 
cases ;  and  because  they  do  not  survive, 
but  are  expressly  declared  to  belong  to 
the  personal  estate  of  the  deceased  pro- 
prietor, they  must,  I  think,  belong  to  it 
or  form  part  of  it,  subject  to  the  incidents 
attending  the  possession  of  a  portion  of 
the  capital  or  assets  of  the  partnership 
under  the  management  of  the  directors,  as 
provided  for  by  the  deed :  and  if  profits  or 
losses  arise,  I  think  that  a  right  to  a  share 
of  the  profits,  and  with  that  a  liability  to 
contribute  a  share  of  the  losses,  are  neces- 
sarily incident  to  the  shares  themselves  or 
to  the  right  to  the  shares.  It  does  not 
appear  to  me  to  alter  this,  that  the  same 
shares,  or  the  sums  representing  the  same 
shares,  are  at  the  same  time  assets  of  the 
testator  for  the  purposes  of  his  estate,  and 
assets  of  the  company  for  the  purpose  of 
contribution.  It  is  not  otherwise  in  the 
case  of  bankruptcy  and  other  instances. 

Many  cases  of  difficulty  and  of  hardship 
have  been  mentioned,  and  arc  indeed  easily 
supposed  and  multiplied,  and  in  some  cases 
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many  singiilar  results  may  possibly  take 
place  from  the  provisions  of  such  a  deed 
as  this.  They  must  be  dealt  with  as  they 
arise,  if  provision  is  not  made  for  them  by 
the  parties  themselves  or  by  the  legislature ; 
but  here  the  single  question  is,  whether  on 
the  death  of  the  shareholder  there  was  under 
the  covenants  of  this  deed  an  end  of  the 
liability  which  he  has  incurred,  and  indeed 
no  liability  at  all  until  some  person  is 
induced  to  accept  the  transfer,  whereby  a 
new  liability  is  created. 

I  have  read  and  considered  the  several 
cases  which  were  cited  in  the  argument. 


I  do  not  find  in  them  any  authority  to 
govern  the  present  case,  nor  any  authority 
against  the  conclusion  to  which  I  have 
come,  from  a  consideration  of  the  deed  and 
the  application  of  the  ordinary  law  of  part- 
nership, where  the  deed  is  silent ;  and  on 
the  whole  I  am  of  opinion  that  after  the 
death  of  the  shareholder,  until  a  new  per- 
sonal liability  has  been  created  pursuant 
to  the  deed,  the  testator's  estate  con- 
tinued liable;  and  it  appears  to  me  the 
Master  has  come  to  a  right  conclusion, 
and  that  the  motion  must  be  refused,  with 
costs. 


NOTES  OF  DECISIONS 


Madt  by  Sir  J.  L.  Kmght  Bruce,  V,C.,  <m  the  Orders  of  the  22nd  of  April  1850. 


The  practice  of  the  Court  in  suits  will 
be  adopted  in  claims  filed  under  the  Orders 
of  April  1850,  except  where  a  different 
course  is  pointed  out  in  such  Orders. 


May  30.   | 


ROLLING  V,  HARGREAVES. 


Claim  by  a  married  woman  by  her  next 
friend, 

Mr,  Schomberg  asked  leave,  on  the  part 
of  a  married  woman  by  her  next  friend,  to 
file  a  claim  under  the  1st  Order.  He 
stated  that  his  difficulty  was,  that  forms 
in  Schedule  A.  did  not  apply  to  such  a 
c^isc. 

Knight  Bruce,  V.C.  held  that  leave  was 
not  required. 


June  11 


.  I       M* 


COY  V,  CROSS. 


A  defendant  to  a  clmm  residing  out  of  the 
jurisdiction  may  be  served  with  a  writ  of 
summons  by  leave  of  the  Court, 

Mr,  Elderton  moved  that  a  defendant 
residing  in  Ireland  might  be  served  with 
a  writ  of  summons  (Schedule  B). 

Knight  Brjuce,  V.C. — As   the   Court 


gives  leave  to  serve  subpoenas  on  defen- 
dants to  suits  residing  out  of  the  jurisdic- 
tion, I  think  that  the  same  course  ought 
to  be  adopted  with  reference  to  writs  of 
summons.  Leave  may  be  given  to  serve 
the  defendant  at  Thurles  or  elsewhere  in 
Ireland,  with  a  proper  or  reasonable  time 
for  the  return. 


June  8. 


} 


ANONYMOUS. 


The  Court  will  not  make  any  order  in  the 
absence  of  the  defendant^  unless  on  the  pro^ 
duction  of  proper  evidence  in  support  of  the 
claim. 

This  was  a  claim  for  the  foreclosure  of 
some  mortgaged  property.  The  writ  of 
summons  had  been  served  on  the  defendant, 
and  the  claim  was  set  down  to  be  heard. 
The  defendant  did  not  appear,  either  per- 
sonally or  by  Counsel.  No  afi[idavit  or 
evidence  was  produced  on  the  part  of  the 
plaintiff*  in  support  of  the  claim. 

Afr,  CollinSy  for  the  plaintiff*,  asked  that 
he  might  take  the  order  on  the  ground  of 
the  non-appearance  of  the  defendant. 

Knight  Buuce,  V.C.  said  that  he  would 
not  act  without  the  production  of  proper 
evidence,  or  the  appearance  and  consent 
of  the  defendant. 
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May  28 


•} 


CARTER  V,  SMITH. 


The  22nd  Order  as  to  reviving  suits  is 
not  applicable  to  suits  instituted  before  the 
22nd  of  May  1850. 

A  suit  which  had  been  instituted  before 
the  22nd  of  May  1850  (the  time  appointed 
for  the  Orders  of  April  1850  to  come 
into  operation)  became  abated  after  that 
time. 

Mr.  R.  fV,  E.  Forster  applied  for  leave 
to  file  a  claim  to  carry  on  the  proceedings 
of  the  suit  under  the  32nd  Order. 

Knight  Bruce,  V.C.  said  that  he  thought 
that  such  method  of  revivor  was  not  appli- 
cable to  suits  instituted  before  the  New 
Orders,  and  that  a  bill  of  revivor  ought  to 
be  filed  as  usual. 


COMMON  CLAIMS. 

The  eleven  articles  in  the  1st  Order  of 
April  1850,  relating  to  common  claims  will 
be  construed  liberally. 

Circumstances  not  coming  strictly  within 
the  language  of  the  forms  of  claims  con- 
tained in  Schedule  (A)  to  the  Order  of 
April  1850,  may  form  the  subjects  of 
common  claims. 


May  30.   | 


POWNALL  V.  DURKIN. 


First  mortgagee^  second  mortgagee y  and 
mortgagor. 

Mr,  Pownall  applied,  under  the  6th 
Order,  for  leave  to  file  a  special  claim  by  a 
first  mortgagee  against  a  second  mortgagee 
and  the  mortgagor  for  foreclosure.  He 
stated  that  the  reason  for  applying  was  the 
doubt  which  had  arisen  from  the  form  in 
the  Schedule  (A)  not  being  strictly  appli- 
cable to  such  a  case. 

Knigiit  Bruce,  V.C.  said,  that  the  case 
came  within  the  Order  as  to  common  claims, 
and  that  leave  was  not  necessary. 


June  5 


•} 


HANSON  V.  OAMES. 


Mortgagee,  mortgagor ,  and  judgment  cre- 
ditor of  mortgagor. 

In  a  similar  application  by  a  mortgagee 
for  leave  to  file  a  claim  against  the  mort- 
gagor and  a  judgment  creditor  of  the  mort- 
gagor,— 

Knight  Bruce,  V.C.  said,  that  where  a 
form  in  the  Schedule  (A)  did  not,  in  words, 
meet  a  case  which  was  within  the  spirit  of 
the  1st  Order  relating  to  common  claims. 
Counsel  might  alter  and  adapt  it;  and 
that,  in  this  case,  leave  was  not  necessary. 


June  5 


} 


smith  v.  smith. 


Bequest  of  stock  to  an  executor  on  trust, 
and  claim  by  the  cestuis  que  trust. 

A  testator  bequeathed  a  sum  of  stock  to 
his  executors,  on  trust,  for  Mr.  Smith,  for 
life,  with  remainder  to  his  children. 

Mr.  De  Gex  applied,  under  the  6th 
Order,  for  leave  to  file  a  special  claim  by 
the  children  of  Mr.  Smith  against  the  exe- 
cutors. He  stated  that  a  difliculty  had 
arisen  from  the  form  No.  2.  in  the  Schedule 
(A)  not  being  strictly  applicable  to  such  a 
case. 

Knight  Bruce,  V.C.  said,  that  leave 
was  not  necessary,  and  that  a  claim  might 
be  filed  under  Article  2.  of  the  1st  Order. 


TWO 


COMMON    CLAIMS    MAY    BE    COM- 
BINED  IN  ONE. 


His  Honour  has  also  held,  that  matters 
forming  the  subjects  of  two  of  the  forms  of 
claims  in  Schedule  (A)  (as  a  claim  for  a 
legacy  and  a  claim  for  a  share  of  residue 
No.  2.  and  No.  3,  or  a  claim  by  a  second 
mortgagee  for  foreclosure  of  the  mortgagor, 
and  a  claim  for  the  redemption  of  the  first 
mortgage  No.  6.  and  No.  7.)  might  be 
made  the  subject  of  one  common  claim 
without  special  leave. 
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ORDER— 


The  course  generally  adopted  in  claims 
for  the  appointment  of  new  trustees  is  as 
follows : — One  of  the  cestuis  que  trust  files  a 
claim,  and  serves  it  on  all  the  other  cestuis 
que  trust;  and  the  order  made  on  this 
claim  is  to  the  effect,  that  the  Master 
shall  inquire  who  are  the  parties  interested 
in  the  trust  funds,  and  whether  they  are 
all  before  the  Court ;  and,  if  he  shall  so 
find,  then  that  he  shall  proceed  to  appoint 
new  trustees,  and  that  proper  conveyances 
shall  be  executed,  and  that  the  costs  shall 
be  taxed  and  paid,  thereby  not  rendering 
any  further  application  to  the  Court  ne- 
cessary. The  taxation  of  costs,  &c.  may, 
if  desired,  be  reserved.  If  there  be  any 
doubt  as  to  the  persons  interested  the 
order  is  to  the  effect,  that  the  Master  shall 
inquire  who  are  the  persons  interested  in 
the  trust  funds,  and  that  if  he  shall  find 
that  any  persons  so  interested  are  not 
before  the  Court,  such  persons  shall  be 


summoned  to  appear  before  him,  and  that 
when  all  proper  persons  shall  be  before 
the  Court  and  before  him,  he  shall  appoint 
new  trustees,  &c. 


SPECIAL  CLAIMS. 

Knight  Bruce,  V.C.  requires  that  spe- 
cial claims  proposed  to  be  filed  under  the 
6th  Order  shall  be  settled  and  signed  by 
Counsel. 

Special  claims  have  been  allowed  to  be 
filed  (among  other  things)  for  the  following 
matters,  first,  by  creditors  for  the  admi- 
nistration of  the  real  and  personal  estate  of 
a  debtor  deceased ;  secondly,  by  a  legatee 
for  the  arrears  of  an  annuity  charged  on 
real  and  personal  estate;  thirdly,  by  a 
residuary  legatee  and  devisee  for  the  ad- 
ministration of  the  real  and  personal  estate 
of  a  testator ;  fourthly,  to  compel  an  elec- 
tion ;  fifthly,  for  a  partition. 


REPORTS 
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BEFORE  THE  FIRST  VICE  CHANCELLOR  SIR  J.  L.  KNIGHT  BRUCE. 


BY 

BENEDICT  LAWRENCE  CHAPMAN,  Esq. 

BARRISTER-AT-LAW. 


FROM  MICHAELMAS  TERM  1849,  TO  TRINITY  TERM  1850, 

BOTH  INCLUSIVE. 


CASES    IN    BANKRUPTCY 


COMMENCING  WITH 


MICHAELMAS  TERM,  13  VICTORIA. 


{Ex  parte  walker  (1). 
In   the  matter   of  the 
trusts  of  the  Will  of 
R.  DEBAUFRE. 

New  Trustees — Jurisdiction  to  appoint. 

The  jurisdiction  of  the  Court  of  Bank^ 
ruptcy  as  to  the  appointment  of  new  trustees 
in  the  place  of  persons  having  been  made 
bankrupt  and  the  transfer  of  the  trust  funds f 
has  been  removed  to  the  Court  of  Chancery 
by  the  Bankrupt  Law  Consolidation  Act, 

By  the  12  &  13  Vict.  c.  106.  s.  130,  it 
is  enacted,  that  if  any  hankrupt  shall  as 
trustee  be  entitled,  either  alone  or  jointly,  to 
any  real  or  personal  estate,  it  shall  be  lawful 
for  the  Lord  Chancellor,  on  the  petition  of 
the  person  entitled  to  the  produce  thereof, 
on  due  notice  given  to  all  other  persons 
(if  any)  interested  therein,  to  order  the 
assignees  and  all  persons  whose  act  or  con- 
sent thereto  is  necessary  to  convey,  assign, 
or  transfer  the  said  estate,  interest,  stock, 
funds,  or  annuities,  to  such  person  as  the 
Lord  Chancellor  shall  think  fit,  upon  the 
same  trusts  as  the  said  estate,  interest, 
stock,  funds,  or  annuities  were  subject  to 
before  the  bankruptcy. 

A  testator  bequeathed  a  sum  of  money 
to  Mr.  Naime  and  another  person  on  cer- 
tain trusts,  and  a  sum  of  stock,  in  respect 

(1)  This  case  and  the  following  one  were  decided 
by  Sir  J.  L.  Knight  Bruce  sitting  in  Chancery,  but  it 
has  been  thought  more  convenient  to  include  them 
in  the  Bankruptcy  cases. 


of  this  bequest,  was  standing  in  their 
names.  Mr.  Naime  was  made  a  bank- 
rupt. This  was  the  petition  of  some  persons 
interested  in  the  stock  under  the  will,  and 
prayed  that  Mr.  Guyon  might  be  appointed 
a  trustee  in  the  place  of  Mr.  Naime,  and 
that  the  stock  might  be  transferred  into 
the  joint  names  of  Mr.  Guyon  and  the  old 
trustees.  The  petition  was  supported  by 
an  affidavit  of  the  fitness  of  Mr.  Guyon  to 
be  a  trustee. 

Mr,  Selwyn^  for  the  petition. 

Sir  J.  L.  Knight  Bruce  asked  if  the 
jurisdiction  had,  since  the  passing  of  the 
New  Bankrupt  Act,  been  transferred  to  the 
Court  of  Chancery. 

Mr,  Selwyn  referred  to  the  130th  section. 

Sir  J.  L.  Knioht  Bruce  made  the  order 
according  to  the  prayer  of  the  petition. 


1850 
Feb.  16 


CIn    the 
20     {      '""^"i 


matter    of  the 
)/  cartwright's 


New  Trustee — Costs, 


A  bankrupt  appearing  on  a  petition  for 
the  appointment  of  a  new  trustee  in  his  place j 
was  allowed  his  costs  of  appearance  out  of 
his  estate, 

J.  Cartwright  by  his  will  appointed  Mr. 
Yates  to  be  his  sole  executor  and  trustee. 
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There  was  no  power  contained  in  the  will 
for  the  appointment  of  new  trustees.  Mr. 
Yates  was  made  a  bankrupt.  This  was  a 
petition  presented  by  the  cestuis  que  trust 
under  the  will  for  the  appointment  of  new 
trustees  in  the  place  of  Mr.  Yates. 

Mr.  T,  S,  Clarhcy  for  the  petition. 

Mr,  Sauthgate,  for  the  bankrupt,  asked 
that  he  might  be  allowed  his  costs  of  the 
petition  out  of  the  estate. 

Sir  J.  L.  Knight  Bruce  made  the  order 
accordingly. 


1849 
Nov 


49.     ") 
.  24.  > 


Ex  parte  edmonds,  in  re 

EDMONDS. 


Adjudication — Value  of  Assets — Bank- 
rupt Law  Consolidation  Act,  ss,  211,  212. 
and  223. 

The  Commissioner  may  exercise  a  discre* 
tion  as  to  the  truth  of  the  affidavit  of  the 
form  A  b,  in  the  schedule  to  the  Bankrupt 
Law  Consolidation  Act,  referred  to  in  the 
2l2th  section,  without  the  matter  being 
brought  before  him  adversely  by  a  creditor. 

By  the  211th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  it  is  enacted 
that  any  trader,  unable  to  meet  his  engage- 
ments with  his  creditors,  and  desirous  of 
laying  the  state  of  his  affairs  before  them, 
may  present  a  petition  to  the  Court,  upon 
which  the  Court  may  grant  protection,  &c. 
By  the  212th  section  it  is  enacted  that  such 
petition  shall  be  in  the  form  therein  men- 
tioned, and  that  there  shall  be  filed  there- 
with an  affidavit  in  the  form  contained  in  the 
Schedule  A  b.  annexed  to  the  act.  By 
this  form  the  petitioner  is  to  swear  "  that 
he  hath  assets  ready  to  be  produced  to  the 
^  Court  to  the  value  of  200Z.  and  upwards." 
By  the  223rd  section  it  is  enacted  that  if,  at 
any  time,  it  shall  be  shewn  to  the  satisfac- 
tion of  the  Court,  by  any  creditor,  that,  <^c., 
or  if  it  shall  be  shewn  thai  the  affidavit 
filed  with  the  petition  was  wilfully  untrue, 
so  far  as  concerned  the  assets  ready  to  be 
produced  by  him,  it  shall  be  lawful  for  the 
Court  to  adjudge  him  a  bankrupt. 

Mr.  Edmonds  presented  a  petition  and 
filed  an  affidavit  in  the  form  prescribed  by 
the  act.    When  examined  by  the  Commis- 


sioner as  to  what  "  the  assets  ready  to  be 
produced  by  him"  consisted  of,  he  stated 
that  he  had  some  property  in  Belgium  and 
France  and  also  some  reversionary  in- 
terests, which  would  produce  more  than 
200/.  The  Commissioner,  not  being  satis- 
fied with  this  statement  as  to  the  value, 
adjudged  Mr.  Edmonds  to  be  a  bankrupt. 

This  was  a  petition  presented  by  way  of 
appeal  from  the  Commissioner's  decision. 

Mr.  K.  Parker,  for  the  petition,  con- 
tended, first,  that  the  Commissioner  had 
no  discretion  as  to  the  question  of  value, 
unless  it  were  brought  before  him  adverse- 
ly by  a  creditor ;  and,  secondly,  that  the 
property  mentioned  in  the  afiSdavit  was 
worth  more  than  200/. 

Sir  J.  L.  Knight  Bruce. — It  is  true  that 
certain  acts  are  mentioned  in  the  223rd 
section  which  are  required  to  be  done  by 
a  creditor,  but  this  is  not  one  of  them. 
The  petitioner  made  an  affidavit  in  which 
he  explains  what  are  the  assets  or  supposed 
assets  by  which  he  means  to  support  the 
allegation  that  he  has  "  assets  ready  to  be 
produced  to  the  Court  to  the  value  of  200/. 
and  upwards."  These  appear  to  be  the 
proceeds  of  the  sale  of  certain  reversionary 
rights  and  interests.  It  is  certainly  pos- 
sible that  such  sale  may  produce  the 
amount,  but  it  is  merely  a  possibility.  I 
do  not  consider  that  the  bankrupt  has 
mentioned  any  kind  of  property  which 
comes  within  the  meaning  of  the  expres- 
sion used  in  the  form  prescribed  by  the 
act.  Therefore,  upon  the  petitioner's  own 
affidavit  alone,  and  upon  his  own  state- 
ment merely,  it  appears  to  me  that  the 
appellant  has  been  well  adjudged  a  bank- 
rupt, and  his  petition  must,  therefore,  be 
dismissed. 


1 849.     ")    Ex  parte  brown,  in  re  pbn- 
July  9.    3  WICK.* 

Proof — Joint-Stock  Companies  Winding- 
up  Act. 

A,  a  shareholder  in  a  joint-stock  banking 
company  directed  to  be  wound  up  under  the 
Joint- Stock  Companies  Winding-up  Act, 
1848,  had  a  call  made  on  him  in  respect  of 

*  Decided  in  the  sittings  after  Trinity  term,  1849. 
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his  shares^  and  was  shortly  after  made  a 
bankrupt : — Held,  that  the  official  manager 
had  a  right  to  prove  for  the  amount  against 
the  estate  of  A, 

Mr.  Fenwick  held  200  shares  in  the 
North  of  England  Joint  Stock  Banking 
Company,  which  had  been  ordered  to  be 
wound  up  under  the  Joint- Stock  Companies 
Winding-up  Act,  1848,  and  was  put  on  the 
list  of  contributories  by  the  Master  in  respect 
of  these  shares.  A  call  of  4,918/.  9s.  \\d, 
was  made  on  Mr.  Fenwick,  in  respect  of 
these  shares,  and  an  order  for  payment 
was  served  on  him,  in  pursuance  of  the 
act,  on  the  4th  of  January  1849. 

On  the  24th  of  January  1849  a  fiat  issued 
against  Mr.  Fenwick. 

It  appeared  that  the  North  of  England 
Joint  Stock  Banking  Company  had  been 
indebted  to  the  Central  Bank  of  Scotland 
in  the  sum  of  11,739/.  11^.  3c?.,  in  respect 
of  which  judgment  had  been  obtained,  and 
that  the  petitioner,  Mr.  Brown,  the  manager 
of  the  Central  Bank  of  Scotland,  had  proved 
for  this  sum  against  Mr.  Fenwick*  s  estate 
in  the  bankruptcy. 

The  official  manager  charged  with  the 
winding  up  of  the  North  of  England  Joint 
Stock  Banking  Company  tendered  a  proof 
against  the  estate  of  the  bankrupt  for  the 
sum  of  4,918/.  95.  lie/.,  the  amount  of  the 
call,  which  proof  had  been  allowed. 

This  was  the  petition  of  Mr.  Brown, 
praying  that  the  proof  of  the  official  mana- 
ger might  be  expunged. 

Mr,  Swansion,  Mr.  F,  S.  Williams  and 
Air,  Brooksbankf  for  the  petition,  referred 
to  the  34th,  50th,  60th,  62nd,  66th,  83rd, 
88th  and  95  th  sections  of  the  Joint-Stock 
Companies  Winding-up  Act,  1848  (1). 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  contra, 
were  not  called  upon. 

Sir  J.  L.  Knight  Bruce. — Supposing 
the  statute  so  often  mentioned  not  to  have 
passed,  and  all  things  else  to  have  been 
as  they  now  are,  I  assume  that  it  is  plain 
enough  that  such  a  proof  as  the  one  in 
question  could  not  have  been  sustained  in 
any  manner  or  in  any  form.  The  ques- 
tion is,  whether  the  statute,  whatever 
anomalies  may  arise  in  cases  like  the  pre- 

(1)  ll&12Victc.45. 


sent,  has  or  has  not  made  a  difference ;  and 
I  think  that  it  has.  I  am  of  opinion  that 
the  sum  was  proveable,  and,  subject  to 
the  observations  I  am  about  to  make, 
well  proved.  I  have  alluded  to  anoma- 
lies, one  of  which  is  sufficiently  exhi- 
bited by  the  proof  of  the  Central  Bank 
of  Scotland  for  a  debt  due  from  the  com- 
pany. It  is  a  difficulty  almost  inevitable, 
and,  if  it  should  come  into  practical  opera- 
tion, the  Court  must  deal  with  it  as  well 
as  it  can.  The  requisitions  of  the  act 
must,  however,  be  obeyed,  which  would 
not  be  the  case  if  this  demand  were  held 
not  to  be  proveable.  It  has  been  objected 
that  the  leave  of  the  Master  was  not  ob- 
tained for  this  proof,  but  I  collect  that  this 
point  was  not  raised  before  the  Commis- 
sioner; and  I  apprehend  that  I  ought  to 
consider  the  objection  as  waived,  subject 
to  this  remark,  tbat  I  shall  think  it  expe- 
dient to  be  informed  now  whether  the 
Master  approves  of  the  proof. 

The  solicitor  having  stated  that  the 
Master  approved  of  the  course  which  had 
been  taken, — 

Sir  J.  L.  Knight  Bruce  ordered  that 
the  petition  should  be  dismissed,  with  costs, 
without  prejudice  to  any  application  which 
might  be  made  by  any  person  to  the  Master 
or  to  the  Court. 


1849 
Dec 


^    >   Ex  parte  wells,  in  re  wells. 

Certificate — Notice — 198/A  Section  of 
the  Bankrupt  Law  Consolidation  Act. 

According  to  the  proper  construction  of 
the  \99tth  section  of  the  Bankrupt  Law  Con^ 
solidation  Act,  it  is  not  necessary  that  the 
assignees  should  give  notice  to  the  Registrar 
of  their  intention  to  oppose  the  granting  of  the 
certificate  to  the  bankrupt. 

On  the  17th  of  August  1849  Mr.  Wells 
was  made  a  bankrupt,  and  on  the  11th  of 
October  he  passed  his  last  examination. 
The  7th  of  November  was  appointed  for 
hearing  his  application  for  his  certificate, 
but  the  hearing  was  then  adjourned  to  the 
14th.  On  the  14th  of  November  the  bank- 
rupt made  an  application  accordingly,  which 
was  opposed  by  the  solicitor  for  the  assig- 
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nees,  and  the  decision  of  the  Commissioner 
was,  that  the  certificate  should  be  granted 
with  a  suspension  of  six  months  from  the 
14th  of  November. 

No  notice  was  served  on  the  Registrar  by 
the  assignees  of  their  intention  to  oppose 
the  granting  of  the  certificate. 

This  was  the  petition  of  the  bankrupt, 
praying  for  a  declaration  that  the  certificate 
ought  to  have  been  allowed,  or  that  the 
matter  should  be  referred  back  to  the  Com- 
missioner. 

The  198th  section  of  the  Bankrupt  Law 
Consolidation  Act  is  as  follows  : — '*  That 
forthwith  after  the  bankrupt  shall  have 
passed  his  last  examination,  the  Court  shall 
appoint  a  public  sitting  for  the  allowance  of 
his  certificate  (whereof  and  of  the  purport 
whereof  twenty-one  days'  notice  shall  be 
given  in  the  London  Gazette,  and  to  the 
solicitor  of  the  assignees) ;  and,  at  such 
sitting,  the  assignees,  or  any  of  the  credi" 
tors  of  such  bankrupt,  who  shall  have 
given  to  the  Registrar  of  the  Court  three 
clear  days*  notice  in  writing  of  his  inten- 
tion to  oppose,  may  be  heard  against  the 
allowance  of  such  certificate  ;  and  the 
Court,  having  regard  to,  &c.,  and  whether 
the  allowance  of  such  certificate  be  opposed 
by  any  creditor  or  not,  shall  judge  of  any 
objection  against  allowing  such  certificate, 
and,  either  find  the  bankrupt  entitled 
thereto,  or  suspend  the  allowance,  &c.  as 
the  justice  of  the  case  may  require." 

Mr,  Swanston  and  Mr.  Morris^  for  the 
petitioner. — The  opposition  of  the  assig- 
nees has  been  irregular,  as  no  notice  was 
served  on  the  Registrar.  By  the  198th 
section  the  assignees  or  any  creditor  is  to 
give  notice  of  *  *  his'  *  intention .  Although, 
certainly,  "  his"  is  not,  according  to  gram- 
matical construction,  applicable  to  the 
assignees,  yet  the  proper  construction  of 
the  act  requires  that  it  should  be  applied 
both  to  the  assignees  and  the  creditors. 
They  referred  to  the  276th  section  (the 
interpretation  clause)  in  support  of  their 
view. 

Mr,  Russell,  for  the  assignees,  was  not 
called  upon. 

Sir  J.  L.  Knight  Bruce. — According  to 
the  ordinary  and  proper  forms  and  idiom 
of  the  English  language,  in  the  construc- 
tion of  the  section,  the  condition  or  requi- 


ntion  as  to  giving  notice  does  not  apply  to 
the  case  of  an  opposition  on  the  part  of 
the  assignees.  Supposing  that  observation 
to  be  correct,  it  is  not  decisive,  if  the  sub- 
ject-matter and  the  context  of  the  section 
should  render  a  departure  from  this  inter- 
pretation necessary.  But,  in  this  case,  the 
construction  which  is  primd  facie  right,  is 
also  right  absolutely.  It  may  be  said  that 
the  bankrupt  may  be  taken  by  siuprise. 
In  that  case  he  may  apply  to  the  Conmiis- 
sioner  for  an  adjournment,  to  give  him  time 
to  meet  the  opposition.  That  was  not  done 
here.  The  case  does  not  suggest  that  the 
&cts  brought  to  the  Commissioner's  know- 
ledge did  not  render  the  order  of  suspen- 
sion right.  The  bankrupt  does  not  allege 
that  he  was  taken  by  surprise,  and  he  did 
not  ask  for  an  adjommment.  The  petition 
must  be  dismissed,  with  costs. 


1849 
Dec 


49.     ") 
.  21.  S 


Ex  parte  lawrencb,  in  re 

WHINNERT. 


Compromise  —  Deed  of  Arrangement  — 
Certificate  of  Signatures  of  Creditors-^ 
Bankrupt  Law  Consolidation  Act,  ss,  224, 
225,  and  226. 

The  granting  the  certificate  mentioned  in 
the  225th  section  of  the  Bankrupt  Law  Con* 
solidation  Act  is  a  judicial  and  not  merely  a 
ministerial  act ;  and  the  Court,  which  has 
the  power  of  giving  such  certificate,  ought  to 
allow  any  creditor,  who  has  received  notice 
to  attend,  to  put  any  relevant  questions  to  the 
debtor  or  the  inspectors. 

By  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act  it  is  enacted,  that 
every  deed  of  arrangement  entered  into 
between  a  trader  and  his  creditors,  signed 
by  six  sevenths  in  number  and  value  of  the 
creditors  whose  debts  amount  to  10/.  and 
upwards,  shall  be  obligatory  on  the  other 
creditors.  By  the  225th  section  it  is  enacted, 
that  no  such  deed  of  arrangement  shall  be 
obligatory  on  any  creditor  who  shall  not 
have  signed  it,  unless  such  trader  shall 
obtain  from  the  Court  an  order  or  certifi- 
cate of  the  Court  declaring  that  such  deed 
has  been  duly  signed  by  or  on  behalf  of 
such  majority  of  creditors  as  aforesaid; 
and  that  it  shall  be  lawful  for  the  district 
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Court  to  make  such  order  or  certificate  on 
the  petition  of  such  trader,  and  to  exercise 
jurisdiction  in  and  over  the  matters  of 
any  such  application ;  and  no  creditor  who 
shall  not  have  had  fourteen  days'  notice 
of  any  intended  application  for  such  order 
or  certificate  shall  he  hound  therehy.  The 
226th  section  provides  that  the  certificate 
of  the  inspector  appointed  hy  such  deed 
of  arrangement  shall  be  primd  facie  evi- 
dence that  the  deed  has  been  signed  by 
such  six  sevenths  of  the  creditors. 

On  the  31st  of  October  1849  Robert 
Whinnery  filed  a  petition  stating  a  certain 
deed  of  arrangement,  dated  the  1st  of  Oc- 
tober 1849,  and  stating  also  that  it  had 
been  properly  signed  by  such  six  sevenths 
of  his  creditors  as  mentioned  in  the  act, 
and  praying  for  the  order  or  certificate 
mentioned  in  the  225th  section. 

Mr.  Lawrence,  one  of  the  creditors  who 
had  not  signed  the  deed,  received  a  notice 
of  the  intended  application  to  the  Court 
for  such  order. 

The  petition  was  heard,  under  the  27th 
section  of  the  act  (in  the  absence  of  the 
Commissioner)  by  Mr.  Lee,  the  Registrar  of 
the  district  court.  The  inspectors  named 
in  the  deed,  Mr.  Whinnery,  and  Mr.  Law- 
rence's solicitor  were  present  at  this  hear- 
ing, and  the  inspectors  gave  the  certificate 
mentioned  in  the  226th  section.  Mr.  Law-* 
rence's  solicitor  then  opposed  the  prayer 
of  the  petition  on  the  grounds  that  the 
accounts  annexed  to  the  deed  were  incor- 
rect and  that  the  deed  had  not  been  pro- 
perly signed,  and  desired  that  he  might 
examine  Mr.  Whinnery  and  the  inspectors 
on  these  matters.  The  Registrar  said  that 
he  considered  that  he  had  to  act  minis- 
terially, and  not  judicially,  and  that  he 
could  not  allow  the  examination  required, 
or  attend  to  the  objections  raised,  and 
gave  a  certificate,  dated  the  16th  of  No- 
vember, in  the  form  mentioned  by  the 
225th  section. 

A  petition  was  now  presented  by  Mr. 
Lawrence,  praying  (among  other  things) 
that  the  order  or  certificate  granted  by  Mr. 
Lee  might  be  discharged. 

Mr,  Swanston  and  Mr.  Shapter,  for  the 
petition,  contended  that  it  was  Mr.  Lee's 
duty  to  have  allowed  the  examination 
required  hy  Mr.  Lawrence's  solicitor,  and 
that  he  was  not  justified  in  giving  a  certifi- 


cate without  having  heard,  and  decided  on, 
what  was  alleged  against  the  petition  pre- 
sented by  Mr.  Whinnery. 

Mr,  Bacon,  Mr,  R,  Palmer  and  Mr, 
Cairns  contended  that  there  was  no  dis- 
cretion to  be  exercised  in  the  matter  ;  and 
that,  at  any  rate,  the  point  ought  first  to 
be  brought  to  the  attention  of  the  Com- 
missioner. 

Sir  J.  L.  Knight  Bruce. — I  apprehend 
that,  according  to  the  true  construction  of 
this  act  of  parliament,  I  am  not  bound  to 
decline  exercising  jurisdiction  in  this  case 
before  the  matter  shall  have  been  brought 
before  the  Commissioner  personally.  So 
deciding,  I  think  that  I  ought  not  to  cause 
the  expense  or  delay  that  may  probably  or 
possibly  be  occasioned  by  taking  the  course 
of  recommitting  this  point  to  the  personal 
consideration  of  the  Commissioner.  It 
cannot  be  a  matter  of  reasonable  surprise 
that  a  new  enactment  of  this  description, 
whether  worded  with  more  or  less  care, 
should  be  viewed  by  different  minds  differ- 
ently ;  and,  with  reference  to  the  opinion 
of  Mr.  Lee  the  Registrar  in  this  case, 
I  find  myself  unable  to  take  the  view  of  it 
which  he  appears  to  have  done.  The  order 
or  certificate  which  the  225th  section  autho- 
rizes to  be  made  is  not,  I  think,  a  super- 
fluous or  unmeaning  act.  It  was  intended 
to  have  some  operation  on  the  condition  of 
the  debtor,  and  the  respective  rights  of  the 
debtor  and  creditor,  and  was  not  to  be 
done  without  fourteen  days'  notice  to  the 
creditor.  The  creditor  in  this  case  received 
notice  to  attend.  He  attended  and  asked 
that  certain  relevant  questions  might  be 
put  to  the  debtor,  under  the  authority,  or 
with  the  permission,  of  the  Court,  and  in 
the  presence  of  the  Court,  for  the  purpose 
of  testing  the  accuracy  of  the  debtor's 
statement.  That  permission  is  declined 
to  be  conceded  to  him  on  the  ground  that 
the  order  or  certificate  to  be  made  or  granted 
by  the  Court  was  an  act  purely  and  merely 
ministerial.  I  confess  that  this  is  not  my 
view  of  the  case.  If  I  had  been  in  Mr. 
Lee's  place  I  should  have  allowed  the  ques- 
tions, if  relevant,  to  be  put  to  the  debtor. 
As  that  is  my  impression  1  am  bound  to 
act  upon  it,  and  to  discharge  the  order  or 
certificate.  My  order  is  confined  to  the 
discharge  of  this  order  or  certificate. 
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F  h    1 1     C  ^^P^^^  HicKiN,  in  re  ellins. 

Proof —  Partner  or  Clerk  —  Salary  of 
Clerk — Bankrupt  Law  Consolidation  Act^ 
s.  168. 

In  June  1844,  A,  entered  the  service  of 
B,  as  book-keeper  and  cashier^  and  con- 
tinued as  such  until  December  1848,  without 
coming  to  any  agreement  as  to  the  amount 
of  his  salary.  It  was  stated  by  A.  that  in 
December  1848  it  was  agreed  between  him 
and  B,  that  the  salary  should  be  at  the  rate 
of  2501,  a  y ear f  from  June  1844,  and  that 
the  reason  that  such  arrangement  was  not 
made  before  was  that  B,  was  engaged  in 
making  experiments  in  a  certain  manufacture^ 
from  which  he  hoped  to  derive  a  considerable 
fortune f  out  of  which  A,  expected  to  be  paid, 
B,  became  bankrupt  in  February  1849  :— 
Held^  that  A,  was  a  clerk  and  not  a  partner^ 
and  was  entitled  to  prove  for  his  salary. 

By  the  168th  section  of  ihe  Bankrupt 
Law  Consolidation  Act  it  is  enacted  that, 
when  any  hankrupt  shall  have  heen  in- 
debted to  any  clerk,  in  respect  of  the 
salary  of  such  clerk,  it  shall  be  lawful  for 
the  Court  to  order  so  much  as  shall  be  so 
due,  not  exceeding  three  months*  salary, 
and  not  exceeding  30/.,  to  be  paid  to  such 
clerk  out  of  the  estate  of  such  bankrupt ; 
and  such  clerk  shall  be  at  liberty  to  prove 
for  any  sum  exceeding  such  amount. 

A  fiat  issued  against  the  bankrupt,  Mr. 
Ellins,  on  the  26th  of  March  1849.  In 
the  bankruptcy,  the  petitioner,  Mr.  Hickin, 
carried  in  a  claim  for  three  months*  wages, 
and  817/.  lOs.  for  the  arrears  of  a  salary 
alleged  to  be  due  to  him  as  the  clerk  and 
cashier  of  the  bankrupt.  The  claim  was 
rejected  by  the  Commissioner.  This  was 
a  petition  by  way  of  appeal  from  the  Com- 
missioner's decision. 

The  petitioner,  in  his  examination  before 
the  Commissioner,  made  a  statement  nearly 
as  follows :— "  On  the  17th  of  June  1844, 
the  bankrupt  engaged  me  as  cashier  and 
book-keeper,  but  no  amount  of  salary  was 
then  fixed  to  be  paid,  and  I  continued  from 
this  time  until  the  10th  of  December  1848 
without  any  salary  having  been  paid.  On 
the  10th  of  December  1848,  as  the  bank- 
rupt was  preparing  a  balance-sheet  to  be 
laid  before  his  bankers,  he  requested  mc 


to  come  to  some  agreement  with  him  upon 
the  amount  of  salary  that  I  was  to  be  paid; 
and  it  was  then  arranged  between  us  that, 
in  order  that  the  statement  should  appear 
in  the  balance-sheet,  I  should  receive  a 
salary  at  the  rate  of  250/.  per  annum,  from 
the  17th  of  June  1844.  The  reasons  why  I 
never  came  to  any  other  arrangement  were, 
that  the  bankrupt  was  possessed  of  a  patent 
for  manufacturing  salt,  and  I  knew  that 
he  was  expending  large  sums  of  money  in 
bringing  such  patent  to  bear,  and  he  led 
me  to  suppose  that  I  should  participate  in 
his  profits,  and  told  me  so  in  November 
1845,  when  he  said  he  should  make 
100,000/.  in  two  years.  I  expected  to  be 
paid  out  of  the  profits.  For  these  reasons 
I  did  not  ask  for  more  money  than  I 
actually  required  for  necessaries."  In  an 
affidavit  in  support  of  this  petition,  the 
petitioner  made  the  following  statement, 
by  way  of  explanation  of  the  examination : 
— "  I  never  did  look  to  the  share  in  the 
said  patent  as  a  remuneration  for  any  ser- 
vices, except  for  such  additional  services 
as  were  not  within  the  scope  of  my  duty 
as  cashier  and  book-keeper.*' 

Mr.  Glasse,  for  the  petitioner,  cited  Ex 
parte  Harris  (1). 

Mr.  Bagshawe,  jun,,  for  the  assignees, 
contended  that,  under  the  circumstances 
above  stated,  the  petitioner  was  not  a  clerk, 
but  a  partner. 

Sir  J.  L.  Knight  Bruce  said,  that  he 
thought  the  petitioner's  claim,  on  the  evi- 
dence, was  well  founded,  and  that  the  case 
ought  to  go  back  to  the  Commissioner, 
with  a  declaration  that  the  petitioner  was 
a  clerk. 


1850 
March 


18. 3 


Ex  parte  woodford,  tn  re 

WILCOCKS. 


Unclaimed  Dividends — Interest. 

A.  was  made  a  bankrupt  in  1810,  and  in 
1812  dividends  were  declared^  amounting 
altogether  to  20s.  in  the  pound  on  the  debts 
proved  against  his  estate,  and  a  release  of 
the  surplus  of  his  estate  was  made  to  him. 
The  dividends  payable  to  creditors  were 
carried  to  an  account  kept  by  the  assignees, 

(1)  1  De  Gcx,  16(>  i  8.  c  14  Law  J.  Rep.  (v a) 
Bankr.  26. 


Vol.  XIX.] 


MICHAELMAS  1849  to  MICHAELMAS  1850. 


9 


called  "  the  separate  account^**  out  of  which 
the  creditors  were  paid.  In  1849  a  sum  of 
money,  consisting  of  unclaimed  dividends  and 
interest  allowed  on  them  by  the  hankers  with 
whom  the  account  was  left,  was  paid  over  to 
the  official  assignee  : — Held,  that  this  fund 
belonged  altogether  to  the  creditors  who  had 
not  been  paid. 

A  fiat  in  bankruptcy  issued  against  John 
WilcockSy  Edward  Wilcocks,  and  Alexander 
Frazer,  on  the  i7th  of  July  1810.  In  May 
1812  a  final  dividend  was  declared,  which, 
with  the  other  dividends  before  declared, 
amounted  to  20s.  in  the  pound  on  the  debts 
proved  against  the  joint  estate.  The  joint 
estate  was  insufficient  to  answer  these 
debts.  Mr.  Frazer  had  no  separate  estate 
to  answer  the  deficiency.  Edward  Wil- 
cocks*s  separate  estate  was  insufficient  to 
answer  his  share  of  the  deficiency  by  about 
100/.,  and  John  Wilcocks*s  separate  estate 
supplied  the  rest.  The  assignees,  in  August 
1812,  executed  a  release  to  John  Wilcocks 
in  respect  of  the  surplus  of  his  separate 
estate. 

An  account  had  been  opened  at  the  bank 
of  Messrs.  Williams  &  Co.  at  Exeter  by 
the  assignees,  in  respect  of  the  bankrupts' 
estate.  Two  accounts  were  kept  there  by 
the  assignees,  one  called  '*  The  General 
Account,"  which  included  all  the  receipts 
and  payments,  and  the  other  *'  The  Sepa- 
rate Account,*'  to  which  alone  the  sums 
applicable  to  the  payment  of  the  dividends 
declared  on  the  debts  proved  against  the 
joint  estate  were  carried,  and  out  of  which 
the  accountant  employed  by  the  assignees 
paid  such  of  the  creditors  as  applied  for 
payment. 

The  last  payment  made  to  a  creditor 
was  in  October  1823.  At  that  time  there 
was  a  sum  of  444/.  standing  to  the  credit 
of  *'  the  separate  account,"  in  respect  of 
unclaimed  dividends.  On  this  sum  in- 
terest was  allowed  from  time  to  time  by  the 
bankers,  who  succeeded  to  the  business 
carried  on  by  Messrs.  Williams  &  Co., 
until  upwards  of  1,000/.  (including  prin- 
cipal and  interest)  was  standing  to  the 
credit  of  this  account.  In  1849  this  sum 
was  paid  over  to  the  official  assignee  of 
the  bankruptcy. 

The  matter  had  entirely  escaped  the 
recollection  of  the  assignees,  so  that  the 
Nfiw  Skriss,  XIX.— Bakuu 


provisions  of  the  5  &  6  Will.  4.  c.  29.  ss. 
6,  7*  (repeated  in  the  Bankrupt  Law  Con- 
solidation Act,  ss.  191,  192,)  had  not  been 
complied  with. 

The  part  of  the  sum  in  the  hands  of  the 
official  assignee,  which  consisted  of  interest, 
was  about  305.  in  the  pound  on  the  un- 
claimed dividends. 

The  official  assignee  had  paid  one  debt 
after  his  appointment,  but  without  interest. 
Mr.  Woodford,  a  creditor  who  had  proved 
his  debt,  but  had  been  paid  only  one 
dividend  on  it,  applied  for  the  payment  of 
the  other  dividends  due  and  interest.  The 
claim  as  to  the  interest  was  refused  by  the 
Commissioner,  and  this  was  a  petition  by 
way  of  appeal  firom  that  decision. 

Mr.  Malins  and  Mr.  WUlcoch,  for  the 
petition,  contended  that  the  whole  fund 
belonged  to  the  creditors  ;  and  cited 

Ex  parte  Renshaw^  4  Deac.  &  C.  483  ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Bankr.  112. 
Ex  parte  Holford,  4  Deac.  &  C.  798. 
Ex  parte  Jamieson^  3  Mont.  &  Ayr. 

715;  and 
Green  v.  Weston,  3  Myl.  &  Cr.  385 ; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  67* 

Mr.  Russell  and  Mr.  Terrell,  for  the 
representatives  of  John  Wilcocks,  claimed 
the  fund. 

Mr.  FoUett,  for  the  surviving  assignee 
and  the  official  assignee. 

Sir  J.  L.  Knight  Bruce. — In  this  con- 
tention the  bankers  are  quite  out  of  the 
question,  and  the  money  must  belong 
to  the  creditors  entitled  to  the  unclaimed 
dividends,  or  to  the  bankrupts'  personal 
representatives,  or  to  the  public,  for  the 
assignees  may  be  dismissed  from  consider- 
ation. Any  claim  by  the  public,  under 
the  statute,  I  consider  to  be  clearly  invalid, 
and  service  on  the  Attorney  General  is 
unnecessary.  This  reduces  the  matter  to 
a  question  between  the  creditors  and  the 
bankrupts'  representatives,  and,  the  as- 
signees having  kept  two  distinct  accounts, 
one  of  which  was  clearly  identified  as  com- 
prising solely  the  sums  due  to  the  creditors, 
I  am  of  opinion  that  it  must  be  taken  to 
have  been  their  exclusive  property,  and  I 
shall  so  treat  it.  Probably,  had  tJie  cases 
now  cited  been  brought  to  the  attention  of 
the  learned  Commissioner  he  would  have 
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come  to  the  same  conclusion.  The  costs 
of  all  parties  must  he  paid  out  of  the 
aggregate  fund. 


1850.     \  Ex  parte  chamberlatne,  in  re 
Aprill7.  S  WEST. 

Solicitor — Petitioning  Creditor — Trustee 
— Costs, 

Ay  a  solicitor  f  was  the  petitioning  creditor 
in  a  bankruptcy^  and  acted  as  solicitor  in  the 
matter : — Held,  that  he  was  entitled  to  the 
payment  of  his  bill  in  full,  and  not  merely 
to  the  costs  out  of  pocket. 

Mr.  Chamherlayne  was  the  petitioning 
creditor  in  this  hankruptcy,  and,  heing  a 
solicitor,  acted  as  the  solicitor  in  the 
matter. 

By  the  114th  section  of  the  Bankrupt 
Law  Consolidation  Act,  it  is  enacted  that 
the  petitioning  creditor  shall,  at  his  own 
costs,  file  and  prosecute  his  petition  until 
the  choice  of  assignees  hy  the  creditors; 
and  the  Court  shall,  at  or  after  the  sitting 
for  such  choice,  make  order  for  the  payment 
thereof  out  of  the  estate  of  thehankrupt,  &c, 

Mr.  Chamherlayne  hrought  in  his  hill 
as  petitioning  creditor,  which  the  Com- 
missioner taxed  on  the  same  principle  as 
if  he  had  heen  a  trustee,  merely  allowing 
him  his  costs  out  of  pocket. 

This  was  a  petition,  by  way  of  appeal 
from  the  decision  of  the  Commissioner,  as 
to  the  principle  on  which  the  hill  ought  to 
have  been  taxed. 

Mr,  Hare,  for  the  petitioner,  contended 
that  the  petitioner  was  entitled  to  the  pay- 
ment of  his  bill  in  full. 

Mr,  EddiSf  for  the  assignees,  supported 
the  decision  of  the  Commissioner,  and  said 
that  such  was  the  practice  in  bankruptcy. 

Sir  J.  L.  Knight  Bruce. — I  have 
heard  nothing  against  the  propriety  of  the 
fiat  or  of  the  conduct  of  the  gentleman 
who  was  the  petitioning  creditor.  Had 
such  an  objection  been  alleged  on  sufiicient 
grounds,  I  might,  perhaps,  have  considered 
that  this  would  have  made  a  difference.  If 
I  were  at  liberty  to  decide  the  case  inde- 
pendently of  practice,  I  should  consider 
that  the  analogy  of  an  attorney,  a  plaintiff 


in  his  own  right,  and  acting  for  himself 
professionally,  should  be  followed  rather 
than  the  analogy  of  an  attorney,  a  trustee, 
acting  for  himself,  which  is  the  position 
assumed  by  the  Counsel  for  the  respondents. 
In  this  view  I  should  allow  the  costs.  But 
it  has  been  stated  that  there  is  a  practice 
as  to  such  costs,  and  I  should  wish  the 
Registrar  to  make  inquiries  on  the  subject. 
If  it  shall  appear  that  there  is  any  such 
practice,  I  cannot  act  in  contradiction  to  it. 

The  order  was  afterwards  made  in  favour 
of  the  appellant,  by  which  he  was  allowed 
the  payment  of  his  bill  in  fiiU. 


1850.     \  r        ^ 
Auff  2      C  ^^P^^^  FLEET,  ffi  re  jardine. 

Payments  in  Priority — Savings  Banks — 
Money  received  by  Firtue  of  an  Employment, 

A,  was  appointed  to  be  the  actuary  and 
cashier  of  a  savings  bank.  By  one  of  the 
rules  of  the  savings  bank,  it  was  declared 
that  the  bank  should  be  open  for  receiving 
deposits  every  Saturday  from  eleven  till  two, 
at  the  house  of  A,  when  the  committee  or 
some  of  them  would  attend  to  receive  deposits 
and  pay  money  out.  None  of  the  ammit" 
tee  ever  attended.  A.  received  the  deposits 
without  controul,  and,  at  the  time  of  his  bank^ 
ruptcy,  was  a  defaulter  in  respect  thereof  to 
a  considerable  amount : — Heid,  that  A.  did 
not  receive  the  deposits  by  virtue  of  his  office, 
and  that  the  amount  due  from  him  was  not 
payable  out  of  his  estate  in  priority  to  his 
other  debts. 

The  Dartford  Savings  Bank  was  esta- 
blished in  1816,  and  Mr.  Jardine  was  then 
appointed  to  be  the  "  actuary  and  cashier," 
and  continued  to  be  such  until  the  time  of 
his  bankruptcy.  The  twelfth  of  the  Dart- 
ford  Savings  Bank  rules  is  as  follows. — 

**That  the  bank  shall  be  open  for  receiv- 
ing deposits  of  not  less  than  one  shilling 
at  a  time  (subject  to  the  restrictions  here- 
inafter contained)  on  Saturday  in  every 
week,  from  the  hour  of  eleven  o'clock  in 
the  forenoon  to  one  o'clock  in  the  after- 
noon, or  at  such  other  hours  as  shall  from 
time  to  time  be  thought  convenient  by  the 
managers,  at  the  house  of  Mr.  Jardine  in 
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Dartford,  or  at  such  other  convenient  place 
as  shall  be  appointed  by  the  officers  and 
committee,  of  which  due  notice  shall  be 
given,  when  the  committee^  or  some,  or  one 
or  more  of  them,  according  to  a  rota  to  he 
settled  between  them,  shall  attend  to  receive 
deposits  and  pay  money  out.*^ 

This  rule  was  never  observed,  so  far  as 
related  to  the  attendance  of  the  committee 
or  any  of  them,  and  Mr.  Jardine,  who  kept 
a  draper's  shop  at  Dartford,  received  all 
the  deposits  without  any  controul ;  but, 
although  he  entered  all  the  sums  so  received 
in  the  books  of  the  depositors,  he  did  not 
regularly  enter  them  in  the  cash  book  of 
the  savings  bank,  and,  at  the  time  of  his 
bankruptcy,  was  a  defaulter  in  respect  of 
deposits  received  by  him  to  the  amount  of 
2,206/. 

Mr.  Jardine  had  given  a  bond,  as  re- 
quired by  the  9  Geo.  4.  c.  92.  s.  7. 

By  the  3  &  4  Will.  4.  c.  14.  s.  28,  it  is 
enacted,  **  that,  if  any  person  appointed  to 
any  office  in  a  savings  bank  and  having  in 
his  hands  or  possession,  by  virtue  of  his 
said  office  or  employment,  any  monies  be- 
longing to  such  savings  bank,  shall  become 
bankrupt,  his  assignees  shall  pay  out  of 
his  assets  all  such  sums  before  any  other 
of  his  debts  are  paid." 

This  was  a  petition  presented  by  two  of 
the  trustees  of  the  Dartford  Savings  Bank, 
by  way  of  appeal  from  the  decision  of 
the  Commissioner.  The  petition  stated  the 
above  circumstances,  and  contained  the 
following  statement : — 

'*  That  it  was  the  duty  of  the  said  bank- 
rupt, as  such  actuary  and  cashier,  to  receive 
from  the  depositors,  and  to  enter  into  their 
books,  all  sums  of  money  which  they 
brought  to  deposit ;  and  that  the  said 
bankrupt  did  from  time  to  time  receive 
such  monies  accordingly,  and  upon  the 
receipt  thereof  entered  the  amounts  there- 
of respectively  in  the  books  of  the  several 
depositors ;  and  that  it  was  also  the  duty 
of  the  said  bankrupt  to  enter  into  the  cash 
book  kept  by  him,  as  such  cashier,  the 
sums  so  received  from  each  depositor,  but 
the  said  bankrupt  nevertheless  from  time 
to  time,  while  he  was,  and  acted  as,  such 
actuary  and  cashier  to  the  said  savings 
bank  as  aforesaid,  had,  and  retained  in  his 
hands,  divers  sums  of  money  received  by 
him,  by  virtue  of  his  said  office  or  employ- 


ment, from  sundry  depositors,  and  did  not 
make  any  entry  of  the  receipt  of  such 
monies  in  the  cash  book  of  the  said  savings 
bank." 

The  petition  prayed  that  the  sum  of 
2,206/.  might  be  paid  before  the  other 
debts  of  the  bankrupt. 

Mr,  Russell  and  Mr,  Tripp,  for  the 
petition,  contended  that  the  bankrupt  had 
received  the  deposits  by  virtue  of  his  office 
or  employment,  and  that  the  case  came 
within  the  letter  of  the  act,  or,  if  not  with- 
in the  letter,  at  any  rate,  within  the  spirit 
of  it.— They  referred  to  the  7  &  8  Vict, 
c.  83.  s.  4,  whereby  it  is  enacted  that  **  if 
any  actuary,  cashier,  secretary,  officer,  or 
other  person  holding  any  situation  or  ap- 
pointment in  any  savings  bank  shall  receive 
any  sum  or  sums  of  money  from,  or  on 
account  of,  any  depositor,  or  person  desi- 
rous of  becoming  such,  or  on  account  of 
such  institution,  and  shall  not  at  the  next 
day  on  which  the  said  institution  is  opened 
for  the  receipt  of  deposits  account  for 
and  pay  over  the  same  to  the  trustees  or 
managers  thereof,  or  to  such  person  as 
may  be  directed  by  the  rules  of  the  insti- 
tution, such  actuary,  cashier,  secretary, 
officer,  or  other  person  as  aforesaid,  on 
being  convicted  thereof,  shall  be  guilty  of 
a  misdemeanour ;"  and  cited  Ex  parte  Ross 
(1),  and  Ex  parte  Riddle  (2). 

Mr.  Bacon  and  Mr,  C.  Barber,  for  the 
assignees,  were  not  called  upon. 

Sir  J.  L.  Knight  Bruce. — I  am  unable 
to  feel  any  difficulty  upon  this  case,  which 
is  a  claim  against  common  right,  and  must 
be  construed  strictly.  Fortunately  for 
some  persons,  the  question  who  ought  to 
pay  these  unfortunate  depositors  is  not 
before  the  Court.  I  am  not  convinced  by 
what  has  been  adduced  that  the  estate  of  the 
bankrupt  ought  to  be  made  to  pay  in  frill 
the  demand  which  is  now  urged  against  it. 
[His  Honour  here  stated  the  28th  section  of 
the  3  &  4  Will.  4.  c.  28.] — Here  the  bank- 
rupt had  money  in  his  hands,  and,  in  this 
sense,  became  a  debtor  to  some  person  or 
persons  by  receiving  money  which  belonged 
to  a  savings  bank.  Was  it  his  duty  in  his 
official  capacity  to  receive  money  ?    He  was 

(l)6Ve9.802. 

(2)  3  Mont  D.  &  D.  80;  i.  c  12  Law  J.  Rep. 
(n.s.)  Bankr.  19. 
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an  actuary — in  other  words,  a  sort  of  calcu- 
lator and  book-keeper ;  but  I  do  not  consider 
that  it  was  his  duty  to  receive  money.— 
[His  Honour  then  read  the  12th  rule  of 
the  Dartford  Savings  Bank.] — ^As  I  under- 
stand, the  committee,  although  they  had 
contracted  to  fulfil  those  duties,  did  not, 
nor  did  any  of  them,  attend,  according  to 
a  rota,  to  perform  them.  They  either  aban- 
doned their  duty  altogether,  or  delegated  it 
to  another,  whom  they  left  wholly  uncon- 
trouled,  and  who,  like  servants  who  have 
careless  masters,  became  a  dishonest  man, 
which  might  not  have  been  the  case  if  the 
duties  undertaken  by  them  had  been  per- 
formed by  them.  The  bankrupt  may  have 
received  the  money  as  the  agent  or  servant 
of  some  person  or  persons,  but  he  did  not 
receive  it  officially,  as  a  servant  of  the  in- 
stitution. I  am,  therefore,  of  opinion  that 
the  claim  against  the  estate  by  the  trustees 
is  not  established. 

The  petition  must  be  dismissed  with 
costs. 


1850.     )       Ex  parte  Gordon,  tit  re 

Aug.  2.    y  GORDON. 

Surrender — Discretion  of  Commissioner, 

The  Court  refused  to  interfere  with  the 
discretion  of  the  Commissioner  as  to  not 
allowing  liberty  to  the  bankrupt  to  surrender, 

Mr.  Gordon,  the  bankrupt  in  this  case, 
applied  to  the  Commissioner  for  leave  to 
surrender,  which  the  Commissioner  refused. 
This  was  a  motion  by  way  of  appeal  from 
his  decision. 

Mr.  Gordon  stated,  in  his  affidavit,  that 
he  was  a  lithographer ;  that  he  had  left 
this  country  for  America  in  May  1849; 
that  a  fiat  in  bankruptcy  had  issued  against 
him  in  the  June  following  ;  that,  when  he 
first  heard  of  the  fiat,  he  had  only  a  few 
shillings  in  his  possession,  and  was  totally 
without  means  of  coming  to  England  ;  that 
he  had,  by  his  earnings  as  a  lithographer 
in  America,  at  length  saved  money  enough 
to  pay  for  his  passage ;  that  he  had  started 


as  soon  as  he  could  firom  America,  and  had 
arrived  in  England  in  July  1850 ;  and 
that  the  Commissioner  had  then  refused  to 
accept  his  surrender.  He  stated  that  one 
ground  of  the  refusal  of  the  Commissioner 
was  his  belief  that  he  (the  bankrupt)  had, 
shortly  before  he  left  England,  borrowed 
260/.  on  a  bill  of  sale  on  his  furniture  and 
effects,  and  gone  off  with  that  sum.  He 
admitted  the  borrowing  the  money,  but 
said  that  the  greater  part  of  it  had  been 
paid  directly  after  to  his  creditors. 

Mr.  Duncan^  for  the  motion. 

Mr.  EddiSf  for  the  assignees,  said,  that 
the  assignees  had  opposed  the  liberty  for  the 
surrender,  and  that  the  Commissioner  had 
consented  to  their  opposition,  on  the  ground 
that  the  bankrupt's  conduct  had  been  very 
rieprehensible — ^particularly  as  to  the  matter 
of  the  borrowing  the  260/. 

Mr,  Duncan,  in  reply,  contended  that,  on 
the  assumption  that  the  chaises  against  the 
bankrupt  were  all  true,  they  had  nothing 
to  do  with  the  question  of  his  surrender. 
The  only  matter  that  was  at  all  pertinent 
on  the  motion  was  the  conduct  of  the 
bankrupt  after  the  fiat  had  issued.  The 
bankrupt's  case  in  Uiis  respect  is,  that  he 
was  in  a  foreign  country,  without  means, 
when  he  first  heard  of  his  bankruptcy,  and 
that  he  had  come  over  to  England  as  soon 
as  he  could.  This  was  not  attempted  to 
be  denied. 

Sir  J.  L.  Knight  Bruce,  said,  that  if 
an  indictment  was  threatened,  he  might 
annul  the  fiat.  Reserving  this  to  him- 
self, he  should  be  reluctant  to  interfere 
with  the  discretion  of  the  Commissioner  on 
such  a  point.  At  the  same  time  he  did 
not  see  what  good  it  would  do  to  anybody 
that  such  liberty  of  surrender  should  be 
refused,  and  suggested  some  arrangement. 

It  was  ultimately  arranged  between  the 
'  Counsel  for  the  bankrupt  and  the  assignees, 
that  the  bankrupt  should  pay  the  costs  of 
the  applications  to  the  Commissioner  and 
to  the  Vice  Chancellor,  and  that  he  should 
be  at  liberty  to  surrender. 
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CHANCERY. 


Aeeount—BiHl  being  filed  by  corporation  of  Berwick 
•gainst  treasurer  of  borougb  nind  and  three  per- 
sons,  his  sureties,  for  obtaining  an  account  of 
monies  paid  to  the  treasurer,  defence  of  treasurer 
was,  that  he  baring  been  proceeded  against  before 
Magistrates,  plaintiffs'  claims  could  not  now  be 
enforced  by  a  court  of  equity ;  defence  of  two  of 
sureties  was,  that  corporation  by  their  act  only 
empowered  to  anpoint  a  treasurer  from  year  to 
year,  and  as  he  nad  been  continued  beyond  first 
year,  without  a  renewal  of  bond  of  sureties,  they 
were  no  longer  liable ;  defence  of  third  surety  was, 
that  he,  haying  giren  notice  he  would  no  longer 
continue  surety,  was  therefore  exonerated  though 
no  deed  had  been  executed  by  the  corporation  to 
exonerate  him.  The  treasurer  haying  taken  upon 
himself  a  fiduciary  trust,  court  of  equity  bound  to 
enforce  due  performance  of  it ;  and  bond  to  which 
sureties  were  parties  containing  a  clause  extending 
their  liability  to  any  annual  or  other  future  election 
of  treasurer,  that  bability  still  remained ;  and  no 
deed  haying  been  actually  executed  to  exonerate 
third  surety  he  also  remained  liable.  In  such 
case  sureties  necessary  parties  to  the  suit.  Mayor, 
Ac.  of  Bentick'UjHm'Twted  y.  Murray,  281 

—  If  accounts  are  directed  to  be  kept,  with  regard 
to  future  eyents  (which  subsequently  happen)  on 
case  not  raised  by  pleadings,  and  distinct  from 
points  to  be  decided  by  decree,  it  is  in  discretion 
of  Court  to  hear  a  motion  for  such  reference 
before,  or  to  postpone  it  until,  the  hearing  of  the 
eanse.  Motion  of  plaintiffs  respecting  their  costs 
of  proceedings  at  law,  ordered  to  stand  oyer,  with- 
out preiudice  to  question  of  costs  of  motion,  until 
report  had  been  made,  upon  grounds  that  coats  of 
such  proceedings  might  be  affected  by  result  of  re- 
ference.   Rigbp  y.  Ortai  WuUm  Railway,  470 

Aceum.%lat\o% — iWator  deyised  estate  to  trustees 
upon  trust  to  settle  same  to  use  of  such  trustees  for 
2,000  years,  and  declared  trusts  of  term  to  be.  in 
trust  to  pay  to  any  child  who,  under  limita- 
tions therein  declared,  should  for  time  being  be 
entitled  to  possession  or  rents  of  his  estate,  and, 
who,  haying  attained  twenty- one,  should  be  under 
twenty-flye  years  of  age,  an  annual  sum  of  500/. 

Kiw  SiRiss,  XIX—IVDiz,  Cktmc,  ^  Bankr, 


until  he  should  attain  twenty-fiye  or  die  under  that 
age,  and  in  next  place  in  trust  to  receiye  surplus 
as  well  during  minority  of  eyery  person  so  for  tune 
being  entitled  as  during  such  time  as  any  such  person 
should  be  under  twenty-fiye  years,  and  to  accumu- 
late same,  and  at  end  of  eyery  or  any  such  period 
of  accumulation  to  apply  funds  so  accumulated 
towards  payment  of  his  debts  and  legacies.  Trust 
for  accumulation  exceeded  boundary  of  legal  limits, 
and  yoid.    Scarisbrick  y.  SkelmersdaU,  1^ 

-^—  Gifts  for  younger  children  of  tenant  for  life, 
not  bom  at  date  of  settlement,  are  portions  within 
the  meaning  of  2nd  section  of  Thellusson  Act. 
Beech  y.  St  Vincent,  130 

—  See  Ecclesiastical  Corporation. 

A  cqw'eicenc&^CmK  in  which  a  part^  held  to  haye  de- 
barred himself  from  asserting  title  by  making  no 
claim  for  eighteen  months  after  his  exclusion, 
during  all  which  time  he  had  permitted  B.  to  carry 
on  an  undertaking  at  his  own  cost  and  risk.  BiU 
dismissed,  with  costs,  except  so  far  as  the  same 
were  increased  by  defendant  setting  up  Statute  of 
Frauds  or  denying  parol  agreement  or  part  per- 
formance thereof.    Cowdl  v.  WatU,  455 

^^  See  Arbitration.  Company.  Railway.  Trust 
and  Trustee. 

Adminittraium  of  JBtiaie—Moiioxi  by  plaintiff  in  cre- 
ditors' suit,  after  decree,  to  restram  proceedings  of 
other  creditors  in  other  suits.  Practice  as  to  pay- 
ment to  creditors  to  be  restrained,  of  their  costs  of 
proceedings  and  motion.     West  y.  Swinburne,  81 

^—  If  pecuniary  legacy  is  giyen  to  legatee  in  such 
terms  as  to  leaye  construction  of  wUl  in  that  re- 
spect doubtful,  it  is  irregular  to  make  legatee  a 
party  to  suit  for  administration  of  estate  of  testator. 
Craeienikorp  y.  Jounina,  188 

•~—  Qood-wiO  of  profession  of  surgeon  dentist  being 
sold  by  his  wiaow,  his  executrix,  for  500/.,  the 
whole  or  part  of  that  sum  belonged  to  testator's 
estate.    Smaley.  Oravet,  157 

-^—  In  administering  a  testator's  estate,  a  debt 
beinff  found  to  be  due  ftrom  his  estate,  in  respect  of 
a  cUshonoured  bill  of  exchange,  and  nine  years'  in- 
terest on  it:  audit  appearing  to  be  the  practice  in 
Masters'  offices  to  deduct  income  tax  in  respect  of 
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such  interest,  the  Court  refused  to  disturb  that 
practice.    DinniM  t.  ffenderionf  273 

Aaministraiion  of  Estate  (continued) — A  sum  of  27/. 
for  wages  due  to  servants  of  testator  at  his  death, 
and  another  sum  of  16/.  for  keeping  house  for 
repairs  of  which  testator's  estate  liable,  allowed  to 
executor  in  passing  his  accounts  (under  circum- 
stances of  case)  on  his  own  affidavit  and  without 
Touchers.    Caton  v.  Rideout,  408 

'^—  Trustees  who  file  bill  for  administration  of  tes- 
tator's estate  are  entitled  to  their  costs,  however 
small  the  estate  may  be,  and  however  small  the 
riak  in  administering  it.  ffodgkinson  v.  Oilbert,  424 

— —  If  a  decree  for  general  adminutration  of  an 
estate  has  been  maide,  and  the  Court  upon  that 

Sound  restrains  proceedings  in  another  (a  cre- 
tors')  suit,  question  of  payment  of  costs  of  plaintiff 
in  such  creditors'  suit  will  be  reserved,  if  debt  be 
disputed  by  executors.  West  t.  SwtTibume  ex- 
plained.   Davey  v.  PUstow,  491 

•^—  See  Executor.    Staying  Proceedings. 

Adverse  Possession.    See  Charity. 

Affidavits.    See  Evidence. 

Amendment — Two  suits  having  been  instituted  bvtwo 
different  next  friends  on  behalf  of  an  infant,  order  of 
reference  made  in  both  suits  as  to  which  was  most 
for  benefit  of  infant.  Subsequently  to  date  of  order, 
but  before  it  was  executed,  demurrer  put  in  to  one 
suit  and  submitted  to,  and  bill  substantially  amended. 
Amendment  not  preclude  Master  from  proceeding 
with  order  of  reference.  Under  such  order  Master 
is  to  report  as  to  the  "  suit,"  and  therefore  bound  to 
refer  both  to  orif^nal  bill  and  amended  bill  (if  any) 
as  evidence  of  object  and  scope  of  suit.  No  ground 
of  appeU  that  Court  below  has  reserved  Question 
of  costs,  which  might  have  been  properly  disposed 
of  at  the  hearing.    ChodaU  v.  Oavftkome,  447 

'^—  Special  orders  to  amend  must  be  obtained  upon 
affidavit  of  plaintiff  and  solicitor.  On  obtaining 
special  order  to  amend,  it  is  not  necessary  that  affi- 
davit  mentioned  in  68th  General  Order  of  May 
1845,  should  state  all  the  amendments  to  be  made 
in  bill.    Payne  t.  Little^  459 

— -  See  Priority. 

Annuity  —  Bequest  of  chattel  leasehold  house  to 
trustees,  on  trust  to  pav  to  A.  annuitv  for  her  life, 
and  after  A.'s  death  to  be  possessed  of  it  on  certain 
trusts.  The  house  being  taken  by  railway  com- 
pany, and  purchase-money  paid  into  court,  A.  en- 
titled to  have  corpus  of  fund  broken  in  upon  for 
obtiaining  payment  of  arrears,  and  payment  in 
future  of  the  annuity  in  full.  He  London,  Brighton 
Jec.  Railway  t  ex  parte  Wilkinson,  257 

Answer — Demurrer  to  bill  being  overruled  at  the 
hearing,  and  Court  having  given  defendant  a 
month  s  time  to  answer,  Master  has  no  jurisdiction 
to  give  further  time.    Baig  v.  Oray,  344 

See  Discovery.    Practice. 

Appeal.    See  Amendment.    Trust  and  Trustee. 

A  pnortionment.    See  Public  Improvements.    Will. 

ArbiiraJLion^A.  and  B.  having  referred  matter  in 
dispute  between  them  to  arbitration  of  C,  and  C. 
having  made  his  award ;  upon  bill  bv  A.  against  B. 
and  C.  to  set  aside  award  on  equitable  grounds,  but 
without  proving  against  C.  corruption,  partiality,  or 
fraudulent  or  unfair  conduct,  C.  improperlv  made 
a  party  to  the  suit.  A.  and  B.  having  referred  a 
matter  in  dispute  between  them  to  arbitration  of 
C,  a  meeting  took  place  on  22nd  of  June  for  pur- 
pose of  carrying  out  the  business  of  the  award,  at 
which  A.  was  present  part  of  the  time.  On  the 
23rd,  6.  had  an  interview  alone  with  0.  on  the 
business  of  the  award,  without  knowledge  or 
assent  of  A.  C.  made  his  award.  Upon  bill  by  A. 
to  set  aside  award  on  ground  of  the  meeting  on 


22nd,  Court  held,  that  under  circumstances  appear- 
ing in  evidence,  A.  ought  to  have  been  taken  to 
have  acquiesced  in  interview  on  23rd,  and  sustained 
the  award.  Whether  the  award  could  have  been 
sustained  in  the  absence  of  the  implied  acquiescence 
of  A, — auctre.    Hamilton  v.  BaiUdn,  807 

it rrM<— Voluntary  discharge  of  party  irregularly 
arrested  does  not  prejudice  the  right  to  enforce  the 
demand  by  same  process  or  by  new  writ.  Andrewes 
T.  Walton,  249 

— —  Party  arrested  on  writ  of  attachment  for  non- 
payment of  costs,  discharged  out  of  custody  by 
consent,  on  ground  of  privilege  at  time  of  amsl. 
Issuing  of  subsequent  writ  of  attachment  for  same 
•oets,  and  arrest  thereunder,  regular.    Ibid, 

A  ttachmtnt.    See  Arrest.     Baron  and  Feme. 

Attorney  General — Costs  of.    See  Discovery. 

^anJEruptry— Jurisdiction  of  Court  of  Bankruptcy,  as 
to  appointment  of  new  trustees  in  place  of  persons 
made  bankrupt  and  transfer  of  trust  funds,  removed 
to  Court  of  Cnancery  by  Bankrupt  Law  Consolida- 
tion Act.    Ex  parte  WaXker,  406,  Bankr.  3 

Bankrupt  appearing  on  petition  for  appoint- 
ment of  new  trustee  in  his  place  allowed  his  costs 
of  appearance  out  of  his  estate.  In  re  Cartwrigkt, 
406,  Bankr.  3 

Baron  and  Feme— Testntor  bequeathed  lOfiOOl.  to 
husband  and  wife,  to  be  put  in  their  joint  names  and 
that  of  his  executor,  husband  and  vrife  to  enjov  in- 
terest during  joint  lives,  or  life  of  survivor.  Fund 
paid  into  court  to  credit  of  cause,  ''the  husband 
and  vrife,  their  stock  account."  Dividends  un- 
received  at  death  of  husband  belon^^  to  wife  by 
survivorship.    Laprimaudaye  v.  Teissier,  16 

Husband's  right  to  wife's  personal  estate,  where 

both  domiciled  in  Scotland.  Bight  of  husband  to 
elect  to  take  freeholds  in  England  when  vested 
in  trustees  for  sale.  Fact  of  parties  electing,  to  be 
recited  in  decree.    HUeKcock  t.  CUndinen,  2SS 

Order  made  for  an  attachment  *C^n*t  a  married 

woman  for  not  answering  in  a  suit  affecting  her  sepa- 
rate estate,  she  having  obtained  an  order  to  answn 
separate  from  her  husband.  Taylor  r.  Taylor,  304 

• See  Company. 

£i//— Dismissal  of.    See  Practice. 

See  Railway.  Scandal  and  Impertinence.  Sup- 
plemental Bill. 

Bill  of  Revivor — Suit  having  abated  after  decree,  by 
marriage  of  one  of  several  co-plaintiffs  unknown  to 
their  solicitor  in  the  cause,  and  not  being  revived 
until  proceedings  had  been  subsequently  had  under 
the  decree,  upon  application  of  plaintiffs.  Court 
declared  that  they  were  entitled  to  same  benefit  of 
proceedings  since  abatement  as  they  would  have 
oeen  if  suit  had  been  immediately  reirived,  and 
ordered  suit  and  proceedings  to  be  carried  on  ac- 
cordingly.   Johnson  T.  Johnson,  371 

See  Trust  and  Trustee. 

Charge —  Parties  precluded  insisting  on  prior  equity 
by  their  conduct  in  not  disclosing  such  prior  equity 
and  in  doing  acts  which  apparently  negatirra  its 
existence,  auer  notice  of  equitable  incumbrance; 
and  iT\junction  to  restrain  incumbrancers  suing  at 
law  dissolved  on  appeal.    Mangles  t.  Dixon,  240 

Charily  —  Testator,  by  will,  in  1624,  gave  certain 
funds  to  corporation  of  B.  upon  trust  for  poor  of 
town  of  K,  with  proriso  that  in  case  of  neglect  to 
perform  trusts  or  of  mis -employment  of  funds, 
same  should  be  paid  or  transferred  to  corporation 
of  L,  for  benefit  of  Christ's  Hospital.  In  1639,  on 
information  by  Attorney  General  against  corpora- 
rations  of  R.  and  L,  decree  made  for  application  of 
funds,  varying  trusts  declared  by  will,  with  deda- 
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TBtion  that  if  corporation  of  R.  should  misapply 
funds,  contrary  to  decree,  same  should  be  made 
over  to  corporation  of  L,  for  benefit  of  Christ's 
Hospital.  Corporation  of  R.  misemployed  funds 
for  series  of  je^rs ;  and  on  bill  by  corporation  of 
L.  against  corporation  of  B.  and  Attorney  General 
for  transfer  of  fund,  held,  affirming  decree  below, 
that  the  limitation  over  took  effect.  Such  limi- 
tation oyer  not  within  rules  of  law  against  per]>e- 
tuities,  being  substitution  merely  of  one  charity 
trust  for  another.  Property  having  continued  in 
possession  of  corporation  of  R,  who,  after  acts  of 
forfeiture,  became  trustees  for  Christ's  Hospital, 
there  was  no  adverse  possession,  and  Statute  of 
Limitations  not  apply.  Chrut*t  Hospital  v.  Orain^ 
ger,3S 

—  By  letters  patent  Bishop  of  Lincoln  for  time 
bein^  directed  from  time  to  time  to  examine  and 
inquire  into  ancient  statutes,  laws,  and  ordinances 
of  a  certain  charity,  and  abolish  such  as  were 
repugnant  to  the  laws,  and  make  such  other 
good  and  salutary  laws  and  ordinances,  as  well 
concerning  divine  services  as  concerning  govern- 
ment and  direction  of  warden,  confrater,  and  poor 
to  be  supported  in  hospital,  as  should  appear  to 
said  bishop  good,  useful,  fit  and  salutary,  so  long 
as  they  should  not  be  inconsistent  with  laws  of 
realm  or  statutes  of  founder.  Bishop  of  Lincoln 
not  entitled  to  visitatorial  powers,  ana  could  exer- 
cise no  controul  over  revenues  of  hospital,  which 
were  subject  to  jurisdiction  of  Court  of  Chancery. 
Attorney  General  v.  BrovnCs  HospiteU,  78 

—  Act  of  parliament  having  provided  for  applies* 
tion  of  surplus  funds  of  chanty,  but  mode  of  appli- 
cation becoming  inexpedient  or  useless.  Court  has 
jurisdiction  upon  petition  of  trustee  under  Sir  S. 
Bomilly's  Act,  to  direct  inquiry  before  Master  as 
to  expediency  of  appl^ng  for  another  act  of  Par- 
liament to  authorise  different  mode  of  application. 
He  Skrewbury  School,  287 

Testatrix  by  will  directs  her  executors  to  pay 


100^.  a  year  to  ner  bankers  for  sole  use  and  benefit 
of  any  ministers  and  members  of  churches  then 
forming  upon  the  apostolical  doctrines  brought 
forward  onginally  by  the  late  Edward  Irving,  who 
might  be  persecuted,  aggrieved,  or  in  poverty  for 
preaching  or  upholding  those  doctrines ;  or  half 
the  sum  may  be  appropriated  for  benefit  of  church 
founded  by  the  late  £Sdward  Irving  in  Newman 
Street.  This  a  valid  charitable  bequest  to  a  class 
ascertained  by  the  Master.  Defendant,  adminis- 
tratrix and  residuary  legatee  of  testatrix,  admitted 
assets,  and  had  set  apart  a  fund  to  secure  payment 
of  above  bequest.  Tne  suit  being  merely  for  deter- 
mination of  validity  of  bequest,  the  setting  apart 
from  general  estate  a  sufficient  fund  to  meet  be- 
quest, did  not  constitute  such  a  severance  as  to  ex- 
onerate residuary  estate  of  testatrix  from  payment 
of  costs  of  suit,  and  such  costs  properly  payable 
out  of  such  residuary  estate.  AUomey  GenercU 
T.  Lawei,  800 
See  WUl. 


Church — A  chapel  or  meeting-house  in  England  was 
vested  in  trustees,  upon  trust  for  congregation  of 
Protestant  Presbyterian  dissenters,  proved  to  be  in 
as  strict  a  connexion  with  Establisned  Church  of 
Scotland  as  practicable.  This  not  a  trust  for  dis- 
senters genendly,  and  no  person  entitled  to  hold 
office  of  minister  of  chapel  whose  opinions  and  acts 
constituted  disqualification  for  ministry  of  Estab- 
lished Church  of  Scotland ;  and  congregation  entitled 
to  declaration,  as  prayed,  that  their  minister  must 
be  minister  of  that  church,  although  foundation 
deeds  contained  no  declaration  to  that  effect.  Offi- 
ciating minister  of  chapel  who  had  adhered  to 


Free  Church  of  Scotland,  and  become  disqualified 
for  ministry  of  Established  Church  of  Scotland, 
and  those  of  trustees,  defendants,  who  concurred 
and  co-operated  with  him  in  opposing  relators  and 
plaintiffs,  ordered  to  pay  costs  of  suit,  and  adverse 
defendants  to  be  removed  from  office  of  trustees. 
Attorney  General  v.  Murdoch,  3 
Claivit — A  brother  deposited  various  sums  of  money 
in  a  savings  bank  in  the  name  of  his  sister  and  him- 
self, as  a  trustee.  He  kept  depositor's  book  in  his 
own  possession,  and  drew  out  small  sums  as  he 
reauired  them,  and  made  other  deposits,  and  never 
in  his  lifetime  communicated  circumstances  to  any 
one,  and  died  without  having  made  any  declaration 
of  trust  respecting  money  deposited.  Upon  claim 
by  sister,  no  trust  created,  probable  intention  for 
opening  account  being  to  evade  provisions  of  Savii^ 
Bulk  Act,  limiting  amount  to  be  deposited  in  one 
name.    Field  v.  Lonsdale,  560 

The  practice   of  the   Court  in   suits  will  be 

adopted  m  claims  filed  under  the  Orders  of  April 
1850,  except  where  a  different  course  is  pointed 
out  in  such  orders,  570 
Special  leave  not  necessary  to  file  claims — 
by  married  woman  by  a  next  friend.  Rolling  v. 

Hargreaves,  570 
by  first  mortgagee  against  second  mortgee  and 
mortgagor  for  foreclosure,  Pownall  v.  Durkin, 
671 
by  mortgagee  against  mortgagor  and  judgment 

creditor.    Hanson  v.  Games,  571 
by  children  interested  in  trust  fund  after  death 

of  tenant  for  life.    Smith  v.  Smith,  571 
or  for  filing  one  claim  combining  the  subject- 
matter  of  two  common  claims,  571 
The  eleven  articles  in  the  1st  Order  of  April  1850 
relating  to  common  claims  will  be  construed  liberally, 
571 

Circumstances  not  coming  strictljr  within  the  lan- 
guflge  of  the  forms  of  claims  contained  in  schedule 
A.  to  the  orders  of  April  1850  may  form  the  subject 
of  common  claims,  571 

Special  claims  must  be  settled  and  signed  by 
council,  572 

Such  claims  have  been  allowed  for  the  following 
purposes: — 

1.  by  creditors  for  administration  of  real  and 
personal  estate  of  a  debtor  deceased, 

2.  by  legatee  for  arrears  of  annuity  charged  on 
rml  and  personal  estate, 

3.  by  residuaray  legatee  and  devisee  for  the 
a<uninistration  of  reid  and  personal  estate  of 
a  testator, 

4.  to  compel  an  election, 

5.  for  a  partition,  572 

Where  claim  filed,  defendant  out  of  jurisdiction 
may  be  served  with  writ  of  summons  by  leave  of 
Court.    M'Cog  v.  Cross,  570 
— —  In  default  of  appearance  of  a  defendant  to  a . 

claim  evidence  must  be  adduced  in  support  of  it. 

Anonymous,  570 
An  abated  suit  cannot  be  revived  by  claim,  but 

only  by  bill  of  revivor.    Carter  v.  Smith,  571 

See  Practice. 

Company — Directors  of  company  formed  for  manu- 
facture of  glass,  entered  into  contract  to  purchase 
licence  to  use  patent  for  certain  improvements  in 
making  glass,  and  constituted  themselves  trustees 
for  company.  Purchase  subsequently  sanctioned 
by  general  meeting  of  shareholders.  Company  by 
reason  of  their  baring  sanctioned  contract,  bound 
to  indemnify  directors  against  their  liabilities  in 
respect  of  purchase.  Gleadow  v.  Hull  Glass  Com- 
pany,  44 

—  A,  in  right  of  deceased  husband,  entitled  to  six 
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shftres  in  joint-sfcook  banking  company,  and  on  her 
second  mrrriage  assigned  by  deed  all  her  interest 
in  shares  to  B,  in  trust  for  her  separate  use.  B. 
gave  verbal  notice  to  clerk  of  oompsAj  of  execation 
of  deed,  but  no  transfer  of  shares  ever  required  b^ 
or  made  to  him.  B.  for  some  years,  received  divi- 
dends  and  signed  dividend  warrants  as  ''agent  of 
A."  Memorandum  of  assignment  made  in  books 
of  company  without  privity  of  B ;  but  his  name 
never  returned  to  Stamp  Office  as  shareholder 
until  stoppage  of  bank.  B.  not  a  contributory 
within  Jomt-Stock  Companies  Winding-up  Act; 
but  leave  given  to  try  question  in  action  at  law. 
Re  NoriK  of  England  Company,  ex  parte  HaU,  69 

Company  (continued) — Interim  manager  appointed 
after  company  ordered  to  be  wound  up,  must  be 
served  witn  petition  to  discharge  that  order.  lU 
Grand  CamMaai  Junction  RaUway,  122 

After  decision  by  Vice  Chancellor  of  appeal 

from  decision  of  Master  under  Winding-up  Act» 
1848,  and  appeal  refused  by  Lord  Chancellor,  on 
ground  of  notice  of  motion  having  been  given  more 
than  three  weeks  after  decision  of  Vice  Chancellor, 
and  that  83rd  section  of  12  &  18  Vict.  c.  108, 
limiting  time  within  which  notice  of  motion  for 
rehearing  must  be  given,  applies  to  orders  made 
under  Winding-up  Act,  1848,  motion  before  same 
Vice  Chancellor  to  rehear  original  motion,  refused. 
Re  North  of  Enjland  Company,  ex  parte  Sander- 
ton,  122 

—  Shares  of  1/.  each  in  company  deported  with  A, 
by  way  of  security  for  money  due  to  nim.  A.  having 
received  notice  that,  by  resolution  of  company, 
every  ten  shares  of  1^  each  had  been  converted 
into  one  share  of  lOL,  brought  shares  to  company's 
office  and  received  back  new  shares  in  exchange. 
A.  liable  as  contributory.  Re  Patent  EUuHc  Pave^ 
ment  Company,  123 

^~  A  parfy  entitled  to  shares  in  steam-packet  com- 
pany, transferred  them  tohis  son,  then  a  minor.  I>eed 
of  settlement  provided  that  minors  might  vote  by 
ffuardians.  It  was  admitted  that  son  had  taken 
free  passages  as  proprietor,  and  that  in  tickets 
given  him  for  that  purpose,  he  was  described  at 
"  Master  L."  On  coming  of  age,  having  done  no 
act  of  acceptance  of  shares  after  his  majority,  he 
repudiated  them.  Father  Uable  as  contributory. 
Re  St.  Oeorge'e  Steam-Packet  Company,  ex  parte 
LUehfiOd,  124 

Tender  order  for  winding  up  affairs  of  company 

under  Winding>up  Act,  18^8,  certain  costs  were 
occasioned  to  alleged  contributories,  in  attending 
a  meeting  before  Master  inoperative  bv  previous 
default  of  official  manager.  Neither  Master  nor 
Court  has  jurisdiction  to  order  official  manager 
personally  to  pay  such  contributories  costs  of  attend- 
ance. Re  Cambridge  and  CoUKester  Railway,  ex 
parte  Marsh,  161 

^—  Petition  presented  to  wind  up  railway  company, 
incorporated  bv  act  of  Parliament.  By  subsequent 
enactment  sucn  companies  excepted  out  of  provi- 
sions of  Winding-up  Act,  under  which  petition 
presented.  Petition  dismissed,  without  costs.  Re 
Direct  London  and  Portsmouth  Railway,  163 

'  Petitioner  for  winding  up  company  resident 
out  of  jurisdiction,  liable  to  give  security  for  costs, 
as  in  case  of  plaintiff  in  suit  resident  out  of  juris- 
diction.   Re  Royal  Bank  of  Australia,  163 

— —  Master  charged  with  winding  up  of  oompanv 
not  authorized  to  make  orders  on  particuhur  mdi- 
viduals  for  production  of  papers,  &c.  ex  parte  or 
without  notice.  Re  Warwick  and  Worcester  Rail- 
way, ex  parte  Pell,  164 

A  bankrupt  at  time  of  bankruptcy  held  shares 

in  company  afterwards  ordered  to  be  wound  up. 


A«ignees  rightly  placed  in  Utt  of  coDtribatoricib 
with  addition  of  words  "  as  assignees.**  Re  K6U» 
wmCs  Railway  Locomotive  Improtfement  Compenny, 
ex  parte  Kwper,  165 

—  Shares  allotted  to  A.  who  paid  call  anddepoaiks. 
Deed  of  settiement  dated  after  such  payment  made 
contained  claose  that,  if  shareholder  negjeoted  or 
refused  to  execute  it  before  a  certain  day.  It  shonld 
be  in  power  of  directors  to  forfeit  his  aharea.  A. 
did  not  execute  deed,  and  shares  declared  to  be 
forfeited.  A.  not  a  contributory.  Ihid.  ex  poHe 
Beretford,  166 

—  Power  of  Master  charged  with  winding  up 
company  to  direct  substituted  servioe  to  be  made 
of  any  order  under  act.    Ihid.  ex  parte  BlUe,  166 

—  In  1845  companv  projected,  and  A.  beeame 
shareholder.  Shortly  afterwards  money  was  paid 
to  A.  on  behalf  of  company.  Company  otdcred  to 
be  wound  up,  and  A.  placed  in  list  of  oontriba- 
tories.  In  Master^s  office  official  manager  claimed, 
as  debt  due  to  company  from  A,  the  sum  paid  him 
in  1845.  Master  reported  this  sum  and  interest  dns 
from  A.  oj  a  m^emheramd  oonlribiilory,  and  ordered 
him  to  pay  it.  Sum,  if  due  ftom  A,- not  due  from 
him  as  contributory,  and  Master's  report  dis- 
charged, &c.    Re  Trttt^  Railway,  ex  parte  Cox,  167 

—  Master  charged  with  winding  up  of  company 
declined  on  two  several  occasions  to  insert  name 
of  J.  P.  as  contributory  either  on  his  own  aooomit 
or  in  his  representative  character ;  and  Vice  Chan- 
cellor, on  two  distinct  appeid%  confirmed  dedsloos 
of  Master.  Motion  before  Lord  Chancellor  to  dis- 
charge or  vary  orders  of  Vice  Chancellor,  and  that 
J.  P.  be  included  in  list  of  oontribntottes^  as  con- 
tributory, either  in  his  own  ri^t  or  as  personal 
representative,  in  respect  of  oertain  iharesi  and 
either  for  whole  in  one  character,  or  for  p«ri  in 
one  character  and  part  in  another,  not  an  nnneal 
motion  within  provisions  of  Winding-up  Aot»1848. 
Re  SL  Otorg/t  Steam-Paeket  Compemy,  «sr  parte 
Pimm,2S» 

—  Usual  order  for  dissolving  and  winding  up 
company  made  upon  petition  of  iharehMder, 
though  action  pending  against  him  for  oaUa.  Re 
York  and  London  Atrwranoe  Competny,  ex  parte 
nodseU,2U 

—  Commencement  bpr  creditor  of  proceedings  for 

Surpose  of  making  joint-stock  company  banlmipt, 
oes  not  preclude  conMbutory  from  subseqnenUy 
obtaining  order  for  dissolution  and  winding  up. 
(^ueere — whether  a  creditor  not  a  contributory,  en- 
titied  to  oppose  petition  of  latter.  Re  Port  of 
London  Shtvowners*  Loan  amd  Attfurance  Company, 
ex  parte  Collingridge,  234 

—  Usual  order  made  on  petition  for  winding  np 
by  allottee,  who  had  paid  required  portions  oi 
deposit  on  his  shares,  taough  petition  oppoaed  on 
ground  that  all  debts  and  claims  had  been 
settled  by  companj^r.  Court  not  being  satisfied  that 
certain  claim  against  company  had  been  decided 
at  law  upon  the  merits,  and  it  being  sworn  other 
debts  were  still  due  from  it,  and  that  several 
allottees  of  shares  had  not  paid  any  portion  of 
share  deposits.  Re  Direct  London,  Portinouth,  ^ 
Railway,  ex  parte  Ooldtmiik,  285 

—  A  person  having  i4>plied  verbally  for  shares  in 
a  joint-stock  company  and  upon  twenty  scrip 
certificates  being  sent  to  him,  havhtf  atdmowledgea 
the  receipt  of  mem  and  paid  the  <fepodL  Is  Ibme 
as  a  contributory,  thougn  he  has  not  sagned  the 
deed.  A  party  phused  on  list  of  oontnbutories 
not  necessarily  liable  thereby  to  all  the  losses  and 
expenses  of  company,  but  only  to  sooh  as  have 
been  properly  incurred  by  directors.  Rg  Umhenei 
Salvage  Compam,y,  ex  parte  Man^dit  S58 
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—  A  company  formed  for  making  a  ndlway  in 
Spain,  with  board  of  directors  both  at  Madrid  and 
in  London,  loeaU  of  company  to  be  in  Spain,  and 
its  affairs  to  be  regulated  by  commercial  code  of 
Spain,  two-thirds  of  capital  to  be  subscribed  by 
English  shareholders,  and  remaining  one-third  by 
Spanish  riiareholders,  ie  within  the  scope  of  Joint- 
Stock  Companies  Winding-up  Act,  1848,  as  regards 
the  English  subscribers.  Re  Madrid  and  VaUmda 
JRailwaift  ex  parU  JatMit  260 

—  Execution  of  deed  of  partnership  of  company 
by  one  only  of  sereral  co-plaintiffs,  suing  on  behalf 
of  themselves  and  the  other  partners,  not  sufficient 
to  sustain  the  suit,  if  the  objection  is  taken  w 
limine;  but  Court  will  give  the  other  co-plaintiffs 
an  opportunity  of  proving  that  they  sustain  the 
character  in  which  they  claim.  In  suit  by  a  com- 
pany, for  specific  performance  of  an  agreement  by 
another  company  to  take  a  lease  or  transfer  of 
worics,  &c.  ot  former,  it  being  objected,  by  defen- 
dants, that  such  agreement  would  be  destructive 
of  fundamental  objects  of  plaintifb'  company,  the 
Court,  at  their  request,  sent  this  question  to  be 
tried  at  law.    Clay  v.  Ri^ord,  295 

—  Case  in  which  a  party  not  having  executed 
deed  not  strictly  a  shareholder,  but  being  merely 
connected  with  company  by  contract,  it  was  com- 
petent to  the  parties  to  put  an  end  to  the  contract 
Dy  mutual  agreement;  which  having  been  done, 

A.  properly  excluded  from  list  of  contributories. 
Re  KiMmann*8  Railway  Loeamotute  Improvement 
CompoMy,  ex  parte  Berufard,  832 

—  If  the  mode  prescribed,  by  deed  of  settlement, 
for  transfer  of  shares  has  not  been  carried  out,  no 
subsequent  recognition  of  title  of  transferee  by 
directors  will  operate  by  way  of  waiver,  as  against 
the  company,  so  as  to  release  the  transferror  from 
his  liabilities  in  respect  of  the  shares.  Re  SL 
Charge  9  Sieam^Paeket  Company,  ex  parte  Henne$fy, 
853 

—  B.  allowed  his  name  to  be  used  as  one  of  pro- 
Tisiooal  committee  of  projected  railway  company. 
Managing  committee  afterwards  appointed,  and 
100  shares  allotted  to  B,  whereupon  he  wrote  to 
secretary,  declining  to  accept  sharesi,  and  requiring 
his  name  to  be  withdrawn  from  list  of  proTi- 
sional  committee.  This  reauest  not  acted  upon. 
After  certain  expenses  had  been  incurred  by  ma- 
naging committee,  scheme  proved  abortive.  B, 
nerer  having  previously  interfered  in  affairs  of 
company,  attended  certain  meetings  of  provisional 
comnuttee  for  winding  up  affurs  of  company,  and 
joined  in  signing  an  agreement,  whereby  par- 
ties signing  agreed  to  pay  a  rateable  proportion  of 
debts.   Under  resolutions  passed  at  such  meetings, 

B.  paid  several  sums  of  money.  B.  liable  as  a 
contributory.  A  provisional  committee  formed  for 
carrying  out  a  projected  railway,  the  scheme  for 
which,  after  certain  expenses  had  been  incurred, 
proves  abortive,  is  **  a  company"  within  the  meaning 
of  Winding-up  Acts.  In  re  Direei  Exeter,  Se.  Rail- 
way, ex  parte  BetUy,  862 

A  person  who  has  allowed  his  name  to  be  used 

as  a  provisional  committee-man,  but  having  neyer 
acted  as  such,  never  having  taken  the  shares  neces- 
sary for  quslifying  him  to  be  on  the  committee, 
and  not  having  signed  the  subscribers'  agreement 
or  parliamentary  contract,  is  not  liable  as  a  con- 
tributory. Re  Wolverhampton,  Ac,  Railway,  ex 
parUCoUle,  866 

Fact  of  being  one  of  proTisional  committee  not 

sufficient  per  ee  to  make  a  person  liable  for  acts  of 
such  committee ;  there  must  be,  either  expressly 
or  impliedly,  an  assent  to  such  acts.  Re  Direct 
Exeter,  dx.  Railway,  ex  parte  Robertt,  868 


—  A  feme  sole,  entitled  to  shares  in  a  company, 
having  married,  but  nothing  being  done  vritn 
the  shares,  which  continued  to  be  in  her  name 
until  her  death,  husband  not  liable  as  a  contribu- 
tory, under  Winding-up  Act,  1848,  in  respect  of 
losses  or  liabilities  as  to  shares  before  or  after 
coverture.  Re  Vale  of  Neath  and  Sonth  Walee 
Brewery,  ex  parU  KlvJU,  385 

—  A  person  who  goes  to  a  meeting  for  purpose  of 

Setting  up  a  railway  company,  but  leaves  before 
ttsincss  commences,  refusmg  to  have  anything  to 
do  with  it,  and  afterwards,  under  threats  from 
secretary,  pays  money  under  protest  towards 
expenses  of  company,  is  not  a  contributory.  Re 
Dtrect  Exeter,  dx.  Railway,  ex  parte  Hall,  386 

—  Action  against  shareholder  brousht  in  Court  of 
Session  in  Scotland  not  an  action  brought  in  any 
of  Her  Majesty's  courts  of  record^  within  5th 
paragraph  of  5th  section  of  Winaing-up  Act, 
i848.  Hanking  company  having  issued  deben- 
tures, and  an  action  being  brought  on  one  of  them 
against  a  shareholder  residmg  in  Scotland,  in  Court 
of  Session,  and  company  having  declined  to  indem- 
nify him,  he  had  a  right,  under  8th  paragraph  of 
5th  section,  to  petition  for  winding  up  of  company. 
Re  Royal  Bank  of  Auttralia,  ex  parte  LaUa,  887 

—  Discretion  of  Court  as  to  order  for  winding  up, 
where  there  is  reason  to  believe  that  more  harm 
than  good  would  be  done  by  the  order,  and  that  it 
would  not  be  necessary  or  expedient.  Petition  dis- 
missed for  winding  up  banking  company  at  Cal- 
cutta, with  correspondents  in  London,  which  had 
suspended  payments,  and  where  deed  of  arrange- 
ment was  executed  in  India,  on  ground  of  alleged 
improper  carrying  out  of  such  deed  in  Enghmd. 
Re  Union  Bank  of  Calcutta,  388 

—  By  one  of  the  clauses  of  deed  of  settlement  of 
company  established  in  1836  directors  empowered 
to  act  in  such  manner  as  would,  in  their  opinion, 
best  promote  welfare  of  company,  and,  for  that 
purpose,  to  make  rules,  bye-laws,  and  proTisional 
regulations.  A.  being  an  original  director,  and 
hdding  fifty  shares,  in  1838  arrangement  entered 
into  between  A.  and  other  directors,  under  which 
A.  was  to  retire  from  direction  and  give  up  his 
shares  at  par.  This  transaction  not  within  powers 
of  directors,  and  A.  a  contributory  in  respect  of 
shares  held  by  him.  Re  St.  Mary^ebone  Joint-tlodk 
Bankina  Company,  ex  parte  Stanhope,  389 

—  Banxing  company  projected  in  June  1836,  and 
A.  one  of  promoters  and  directors:  Bank  com- 
menced business  on  9th  of  September :  On  24th  it 
was  agreed  between  A.  and  the  other  directors 
that  A.  should  retire :  On  18th  of  October  first 
signature  affixed  to  deed  of  settlement,  which 
however  was  dated  in  August:  By  that  deed  it 
was  declared  that  all  acts  done  by  directors  pre- 
viously to  its  execution  should  be  ratified :  On  25th 
of  October  A.'s  retirement  from  company  advertised 
in  the  Oaselte.  In  1841  the  company  being  ordered 
to  be  wound  up,  A.  not  a  contributory.  Re  SL 
Marylebone  JomirStoek  Banking  Company,  ex  parte 
Btiik,29l 

—  Master^s  report,  upon  reference  to  inquire  whe- 
ther a  company  ought  to  be  wound  up,  ought  to  be 
confirmed  by  petition,  not  by  motion.  Re  Imperial 
Salt  and  Alkali  Company,  898 

The  executor  of  a  shareholder  In  a  company, 

who  did  not  comply  with  formalities  laid  down  by 
deed  of  settlement  as  to  executors  becoming  mem- 
bers of  company  in  respect  of  shares  of  their  tes- 
tators, but  received  dividends  on  the  shares  after 
testator^s  death,  must  be  held,  either  in  his  own  or 
his  representative  character,  to  have  made  a  con- 
tract with  directors,  and  should  be  put  on  list  of 
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contributoriefl.  He  NoriK  itf  England  JoitU-Stoek 
Banking  Companyt  exparU  OatUhwaite^  S93 

Company  (continued) — Letter  of  allotment  sent  to 
applicant  for  share  contained  the  words ''  not  trans* 
ferable/'  and  declared  that  if  deposit  not  paid  in  a 
week  allotment  should  be  void.  Applicant,  not  haying 
paid  deposit,  not  a  contributory.  Queerer  as  to  effect 
of  woros  "not  transferable."  Me  Direct  Birming- 
ham,  Oxford^  <Cv.  Railway ,  ex  parte  Capper,  394 

Under  Winding-up  Act,  Master  properly  placed 

on  list  of  contributones  a  person  wno  nad  become 
a  provisional  committee-man,  upon  the  understand- 
ing he  was  not  to  incur  any  liaoility  for  expenses ; 
and  no  shares  having  been  allotted.  Re  Direct 
W eel- End  and  Croydon  JuncUon  Railway,  ex  parte 
StwlUy,  417 

An    Anglo-Belgian   company,    constituted    a 

sociile  anonyme,  with  domicile  at  Brussels,  a 
board  of  directors  there  and  in  London,  and  shares 
divisible  equally  between  English  and  Belgian 
allottees,  was  formed  for  making  a  railway  and 
canal  in  Belgium ;  but  being  unable  to  complete 
undertaking  within  time  limited,  contracted,  with 
concurrence  of  Belgian  Government,  to  lend  the 
caution-money  to  other,  railway,  companies  for 
definite  period.  On  petition  of  Engush  share- 
holder, company  held  to  be  within  operation  of 
Winding-up  Acts,  and  that,  notwithstanding  col- 
lateral contract  into  which  company  had  entered, 
the  Court  had  jurisdiction  to  abjudicate  in  respect 
of  English  sharehdders.  Reference  orderea  to 
Master  to  inquire  whether  original  undertaking 
finally  abandoned,  or  merely  suspended,  and  could 
hereafter,  as  between  company  and  Belgian  Go- 
vernment, be  resumed;  and,  if  abandoned  or 
incapable  of  being  resumed,  whether  it  would  be 
expedient  to  make  an  order  to  wind  up  affairs  of 
company.  Re  Dendre  Valley  Railway  and  Canal 
CoiMoany,  ex  parte  Mote,  474 

By  <leed  of  settlement  of  company,  husband 

of  female  proprietor  might,  with  approbation  of 
directors,  become  proprietor;  but  if  he  did  not 
intend  to  become  such,  he  was  to  sell  within  six 
months  after  his  title  accrued,  or  in  default  shares 
to  be  forfeited ;  but  in  case  he  should  not  obtain 
approbation  of  directors  to  become  proprietor 
within  the  six  months,  directors  were  empowered 
and  required,  on  application  of  husband,  to  pur- 
chase shares  at  market  price  for  benefit  of  com- 
pany. The  husband  of  female  shareholder  attended 
a  meeting  of  company,  and  proposed  certain  resolu- 
tions thereat,  and  afterwards  applied  to  directors 
to  purchase  his  wife's  shares  upon  certain  terms ; 
ana  the  transaction  was  completed  within  six 
months  after  title  of  husband  accrued.  Transaction 
valid  within  terms  of  deed,  and  husband's  liability, 
as  contributory,  properly  qualified  by  restricting  it 
to  period  preceding  the  sale.  Re  Vale  of  Neath 
ana  South  Wales  Brewery,  ex  parte  White,  497 

— —  A  person  who  has  nad  shapes  in  joint-stock 
company  transferred  into  his  name  in  the  share 
ledger  of  company,  and  has  accepted  and  paid  for 
them  and  received  dividends  thereupon,  is  a  share- 
holder as  between  himself  and  other  shareholders 
of  company,  though  no  formal  transfer  was  made 
to  him  in  mode  prescribed  by  deed  of  settlement. 
Ibid,  ex  parte  Walters,  501 

An  allottee  of  scrip  in  provisionally  registered 

joint  stock  company  wno  sells  the  scrip  certificates 
in  the  market,  and,  after  the  company  obtains  its 
act  of  parliament,  and  in  default  of  scripholder 
claiming  to  be  registered  within  time  required,  is 
registered  as  owner,  and  receives  sealed  certificates 
of  shares,  and  subsequently  pays  calls,  and  sells 
the  shares  in  the  market,  is  trustee  of  the  shares 


standing  in  his  name  for  purchaser  of  the  scrip 
certificates.  Plaintiff  (purchaser  of  the  scrip) 
discovering  from  answer  of  defendant  (the  allottee) 
that  amount  received  for  shares  was  only  91.,  having 
previously  grounds  for  supposing  that  larger  amount 
might  be  recovered,  orored  to  abandon  the  suit 
upon  pajrment  of  the  91.  and  his  costs.  Defendant 
having  refused,  Court  decreed  payment  to  plaintiff 
of  the  9^.  and  costs  of  suit  Beekitt  v.  BilBforough, 
522 
«^—  Several  persons  proposing  to  establish  a  com- 
pany for  making  foreign  railway,  large  sums  of 
money  were  raised  by  sale  of  scrip,  but  scheme 
failed.  Order  made  to  wind  up  affairs  of  company. 
Subscriber  afterwards  filed  bill  for  same  purpose, 
and  also  to  obtain  relief  againstprovisional  directors 
for  various  improper  acts.  Though  there  was  a 
doubt  whether  case  came  within  acts  of  parliament 
jurisdiction  of  Court  of  Chancery  not  interfered 
with,  proceedings  under  act  of  parliament  con- 
tinued, and  proceedings  by  bill  stayed.  Parhmry 
y.Chadwick,  562 

—  Profits  accruing  between  death  of  holder  of 
shares  and  transfer  of  shares  must  be  paid  accord- 
ing to  agreement  between  transferor  ana  transferee. 
If  deed  declare  shares  to  be  personal  estate,  they 
form  part  of  testator's  assets,  and  no  new  liabili^ 
having  been  created  under  provirions  of  dMC^ 
testator's  estate  continued  liable,  and  motion  asking 
that  liability  might  be  restricted  to  debts  owing  by 
company  at  death  of  testator,  refused  with  costs. 
Ex  parte  BlakeUy,  566 

See  Railway.    Jurisdiction. 

Compensation.    See  Vendor  and  Purchaser. 

Contract — Testator  baring  contracted  to  grant  build- 
ing lease,  and  dying  without  having  executed  it, 
infant  tenant  in  tail  in  remainder  directed,  under 
1  Will.  4.  c.  60.  s.  17,  to  join  in  executing  lease. 
Cnllnm  v.  Upton,  ^6 

See  Infant.     Vendor  and  Purchaser. 

Copyright— 'Vnder  5  &  6  Vict  c.  45.  parties  who  have 
caused  a  book,  vrritten  bv  one  of  them,  to  be  printed 
and  publidied  for  their  joint  benefit,  and  duly  regis- 
tered by  them  as  proprietors  of  the  copyright 
thereof,  have  a  joint  right  to  sue.  Defendants 
having  published  book  in  which  numerous  passages 
copied  from  plaintiffs'  book,  plaintiffs  entitled  to 
injunction  to  restrain  sale  of  defendants'  book. 
Stevens  y.  WUdy,  190 

Corporation.    See  Ecclesiastical  Corporation. 

Co«<«— Petition  served  upon  solicitor  concerned  in 
a  cause  for  two  defendants,  affected  one  only,  but 
nothing  to  shew  that  serrice  was  made  in  respect 
of  that  defendant,  and  at  hearing  solicitor  ap- 
peared for  both.  The  party  baring  no  interest 
entitled  to  costs.    Kilminster  v.  Noel,  25 

Plaintiff  filed  bill  and  obtained  injunction, 

upon  motion,  to  restrain  infringement  of  patent 
but  vras  directed  to  bring  action  to  try  raliditv  oi 
patent  Action  tried  ana  patent  declared  invalid; 
and  bill  then  dismissed  on  motion  by  defendant  for 
want  of  prosecution.  Plaintiff  entitled  to  costs  of 
original  motion  as  being  a  successful  motion.  Stetens 
y.  Keating,  25 

General  estate  and  not  particular  fund  liable 

to  costs  of  inquiry  to  ascertain  parties,  nexi-of^in, 
entitled  to  bequest  of  money  to  be  raised  by  sale  of 
real  estate,  and  fact  of  money  having  been  raised 
and  set  apart  before  next-of-kin  ascertained  makes 
no  difference,  and  costs  must  be  raised  out  of 
testator's  estate.  Dngdate  v.  DugdaU,  42 

Security  for,  by  petitioner,  for  winding  up  com- 
pany resident  out  of  jurisdiction.  Re  Royal  Bemk 
of  Australia,  163 

Junior  counsel  being  called  within  the  bar  afker 
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aettliDg  pleadings  and  before  cause  at  issue,  plaintiff 
not  thereby  justified  in  retaining  bim  as  tbird 
counsel,  and  not  entitled  to  have  his  fees  allowed 
on  taxation  of  costs  between  partv  and  party. 
Retaining  fee  for  counsel  not  allowed  on  taxation 
of  costs  between  party  and  party.  Fees  for  attend- 
ance of  counsel  in  Masters  office  (except  upon 
reference  for  scandal)  not  allowed  in  taxation 
of  costs  between  party  and  party  preyiously  to 
120th  Order  of  May  1845.    Or^en  y.  Briggt,  294 

-  If  one  of  several  co-defendants  whose  costs  of 
suit  have  been  ordered  to  be  paid  by  plaintiff, 
and  who  have  carried  in  joint  bill  of  costs,  dies 
before  taxation  completed,  surviving  co-defen- 
dants may  proceed  with  the  taxation  of  their 
0¥m  costs  without  reviving  the  suit.  Hunter  v. 
Daniel,  404 

Under  Act  for  indemnity  of  trustees,  tenant  for  life 

having  petitioned  for  payment  of  dividends  to  her, 
held,  the  general  personal  estate  of  the  testatrix 
being  exhausted,  that  the  costs  of  petition  must 
be  paid  out  of  income,  and  not  out  of  principal. 
Re  Lorimer,  524 

On  application  of  four  of  directors  of  railway 

company,  order  for  taxation  of  bill  of  parliamentary 
agent  made,  under  which  directors  submitted 
to  pay  what  should  be  found  due  to  them.  An  order 
bemg  made  for  winding  up  company,  application 
made  for  injunction  to  restrain  parliamentary 
agent  from  issuing  any  process  against  directors. 
Their  submitting  to  pay  was  a  personal  undertaking, 
and  injunction  refused,  but  without  costs.  Re 
SudhWf  ex  parte  Dover  arid  Deal  Railway,  524 

Under  6  &  7  Will.  4.  c.  79,  the  Trinity  House 

purchased  Skerries  Lighthouse,  petitioner,  an 
infant,  being  interested  in  one-thira  of  purchase- 
money.  The  28th  section  empowered  tne  Court 
to  order  costs  of  re-investing  purchase-money  in 
land  to  be  paid  by  corporation.  Upon  appeal,  costs 
of  fourth  purchase  ordered  to  be  paid  by  corpo- 
ration, proceedings  not  being  vexatious.  Jonet  v. 
Lems,  539 

of  Attorney  General.    See  Discovery. 

See  Account.  Administration  of  Estate.  Bank- 
ruptcy. Charity.  Church.  Company.  Equitable 
Assignment.  Infant.  Injunction.  Public  Im- 
provements. Railway.  Solicitor.  Staying  Proceed- 
ings.   Trust  and  Trustee. 

Counsel — Authority  to  consent  to  compromise.  See 
Infant.    And  as  to  Allowance  of  Fees,  see  Costs. 

County  Court— Th&  Judges  of  the  courts  of  common 
law  being  upon  circuit,  a  prohibition  out  of  the 
Petty  Bag  Office  was  granted  by  the  Court  of  Chan- 
cery to  Judge  of  county  coiu*t  to  prevent  him 
carrying  into  execution  a  judgment  obtained  therein 
upon  a  matter  stated  not  to  be  within  its  juris- 
diction.    Wrigkt  V.  CaUeU,  527 

Coeenani — A  father,  on  marriage  of  his  daughter, 
covenanted  with  her  intended  husband  by  deed  or 
will  to  ^ive,  leave,  and  bequeath  to  her  an  equal 
share  with  his,  the  covenantor's,  other  children  in 
his  real  and  personal  estate  at  time  of  his  death : 
Daughter  died  in  her  father's  lifetime,  without  issue, 
after  new  Will  Act  came  into  operation :  The 
father,  by  his  will,  gave  all  his  real  and  personal 
property  to  executors  and  trustees  for  benefit  of 
nis  surviring  widow  and  daughters,  baring  pro- 
rided  for  a  son  in  his  lifetime,  but  not  leaving  any 
prorision  for  deceased  daughter.  Husband  of  de- 
ceased daughter  had  no  good  cause  of  action  against 
executors  of  father ;  and  if  latter  had  died  pos- 
sessed of  no  personal  estate,  and  seised  only  of 
copyhold  estate,  husband  could  not  have  recovered 
any  substantial  damages  in  such  action.  Jonu  r. 
Sow,  324 


Creditors*  Deed — Revocation  of,  for  benefit  of  cre- 
ditors.   Orifflth  v.  Lunell,  100 
Creditors*  Suit.    See  Administration  of  Estate. 

Debtor  and  Creditor — Creditor,  whose  debt  is  collate- 
rally secured  by  policy  of  insurance  on  life  of  one 
of  several  debtors,  under  agreement  that  debt  shall 
not  be  recoverable  during  payment  of  premium  by 
debtors,  has  a  right  to  enforce  payment  of  debt 
upon  forfeiture  of  policy,  notwithstandine  his 
having,  subsequently  to  forfeiture,  obtained  re- 
newal of  policy.     WhUhrop  v.  Murray,^  547 

Deed — obtained  from  tenant  in  tail  by  nis  brothers, 
without  adequate  consideration,  and  when  he  was 
in  want  of  money,  without  legal  advice,  set  aside, 
on  groundthat  plaintiff  did  not  know  he  was  entitled 
to  whole  estate,  and  because  deed  executed  without 
disclosing  to  him  all  material  facts,  known  to  his 
brothers,  and  because  there  was  reason  to  suppose 
plaintiff  actually  misled.    Sturge  v.  Sturae,  17 

-  Executed  before  any  right  declared  but  to  de- 
feat a  right  which  plaintiff  entitled  to  establish, 
considered  as  executed  to  defraud  plaintiff,  and 
void  except  as  to  bond  fide  creditors.  Letters  of 
defendant  written  to  his  solicitors  before  deed 
executed  admissible  in  eridence ;  but,  quaere. 
whether  letters  written  after  deed  can  be  received 
as  eridence  of  fraud  in  execution.  Blenkinsopp  v. 
BUnkinsopp,  425 

Mutuiu  ignorance  of  fact  not  sufficient  ground 

for  limiting  effect  of  general  words.  Upon  bill  to 
reform  de^,  circumstances  which  were  insufficient 
to  raise  an  equity  for  relief.  Howkins  v.  Jackson, 
461 

Delivery  of.    See  Trust  and  Trustee.    And  see 

Principal  and  Surety. 

Descent— The  statute  3  &  4  Will.  4.  c.  106.  leaves  the 
law  of  inheritance,  in  cases  absolutely  plain,  as  it 
found  it,  and  was  intended  only  to  lay  down  rules 
where  any  doubt  exists.  And  where  G.  T.  being 
seised  in  fee  of  certain  hereditaments  died  intestate, 
learing  two  daughters,  Ellen  and  Sarah,  and  both 
daughters  died  intestate,  each  learing  a  son,  it  was 
held  the  statute  did  not  apply,  and  that  moiety  of 
each  daughter  descended  upon  her  son,  Cooper  v. 
France,  313 

Devisavit  vd  non.    See  Will. 

Devise — void  for  remoteness.  Scarishrick  v.  Skel- 
mersdale,  126 

Testator  derised  real  estate  unto  and  to  use  of 

three  trustees,  their  heirs  and  assigns,  upon  trust 
to  pay  rents  to  married  woman,  for  her  separate 
use  for  her  life,  and  after  her  death,  in  trust  for 
all  her  children  who,  being  sons,  should  attain 
twenty- one,  or  being  daughters,  should  attain  that 
age  or  marry,  and  their  heirs  and  assigns  for  ever. 
Trustees  took  whole  legal  fee,  and  all  the  children 
of  tenant  for  life  liring  at  her  death,  minors  and 
not  minors  took  vested  interests,  in  equity,  in 
estate,  subject,  as  to  share  of  any  minor,  to  be 
divested  in  event  of  his  or  her  dying  under  twenty- 
one.    RUey  V.  Oameit,  146 

Testator  derised  real  estate  to  A,  his  heirs, 

executors  and  administrators;  but  directed  if  A. 
should  die  without  issue,  estate  should  go  in  manner 
therein  mentioned ;  that  if  A.  should  die  learing 
issue,  such  issue  should  take  estate.  A.  surrived 
testator.    Words  "  in  lifetime  of  testator"  not  to 

.  be  supplied  after  words  "  issue"  and  "  issue"  in 
latter  part  of  will ;  and  A.  did  not  take  fee  simple. 
Oee  V.  Towi  Council  of  Manchester,  151 

If  real  estate  be  derised  to  A.  for  life,  with 

remainder  to  B.  in  fee,  and  B.  dies  in  lifetime  of 
A,  learing  C.  and  D.  her  co-heiresses-at-law,  and 
afterwards  C.  dies  in  lifetime  of  A,  without  haring 
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in  any  manner  dealt  with  property,  leaying  a  son 

!  £,  it  is  not  necenarr  to  trace  deicent  as  to  C.'s 
moiety  from  B,  but  for  every  parpose,  E.  ought  to 
be  taken  as  standing  in  C.s  place  with  reference 
to  that  moiety.    Patersim  r.  Milltt  SIO 

DevtH  (continued)— Testator  devised  his  estate  to 
trustees,  to  pay  rates  equally  between  his  nephew 
James  Wilson  and  other  nephews  and  nieces  for 
life,  and  upon  decease  of  surrivor  he  devised  all  his 
said  estates  "  to  a  son  of  James  Wilson  in  marriage, 
his  heirs  and  assigns."  All  the  tenants  for  life  died. 
James  Wilson  had  two  sons  by  his  first  marriage, 
who  died  infants  and  unmarried,  and  a  third  son  oy 
a  second  marriage,  who  survived.  This  a  devise  to 
first  son  of  James  Wilson  in  fee  simple,  and  conse- 
quently  his  heirs  were  entitled.  Atkbumer  r. 
WiU<m,dSO 

See  Election.    Trust  and  Trustee. 

Discovery — A  plaintiiT  is  entitled  to  discovery,  not 
only  of  that  which  constitutes  his  own  title,  but 
also  to  discovery  for  the  purimse  of  repelling  an 
anticipated  defence ;  and  also  to  discovery  of  what 
the  case  is  which  defendant  relies  upon,  and 
how  it  is  made  out,  that  is,  the  grounds  and  founda- 
tion of  defendant's  title,  but  not  to  discovery  of 
eridence  by  which  it  is  intended  to  be  supported. 
The  right  of  discovery  is  the  same  between  the 
Crown  and  a  subject  as  between  subject  and  sub- 
ject. The  stat.  21  Jac.  1.  c.  14.  has  no  application 
to  suits  in  equity.  The  rule  that  Attorney  General 
neither  receives  nor  pays  costs,  will  in  future  be 
modified  in  this  way,  namely,  that  the  Attorney 
General  never  receives  costs  in  a  case  in  which 
he  might  have  been  liable  to  pay  costs  if  he  had 
been  a  private  party.  AUomey  OtnenU  v.  Carpo- 
nUion  of  London,  314 

—  An  arbitrator  cannot,  by  a  general  denial  of 
fraud,  protect  himself  from  answering  those  facts 
which,  if  admitted,  would  tend  to  shew  fraud 
alleged.  38th  Order  of  August  1841  does  not  enable 
a  defendant,  by  his  answer,  to  decline  answering 
a  question  from  which  he  could  not,  previously  to 
the  order,  have  protected  himself  from  answering 
by  demurrer.  Padiey  v.  Lincoln  Watencorkt, 
486 

JHuentirs.    See  Church. 

Eeduiaitical  Corporation — Bailway  company  upon 
taking  land  demised  by  Dean  and  Chapter  of  G. 
for  twenty -one  years  on  beneficial  lease,  settled 
separately  with  lessee  and  purchased  reversionary 
interest  of  dean  and  chapter,  and  the  purchase-money 
was  ordered  to  be  invested  in  consols.  Dividends 
to  accrue  on  this  stock  until  expiration  of  term  not 
payable  to  dean  and  chapter,  but  ought  to  be 
accumulated.  Ex  parte  Dean  and  Chapter  of 
Gloucester,  400 

Election — Case  in  which  a  party  was  held  to  be  bound 
to  elect  whether  she  would  take  under  the  will  or 
as  heiress-at-law.  What  amounts  to  a  declaration 
of  election.    Padbnry  v.  Clarle,  583 

Equitable  Aseignment —  G.  and  B,  engineers,  had 
overdrawn  their  account  with  their  bankers,  but 
large  sums  of  money  were  owing  them  from  several 
railway  coinpanies,  for  whom  P.  k  W.  acted  as 
solicitors.  W.  at  request  of  engineers,  wrote  to 
Bank  for  himself  and  partner,  stating  that  they 
would,  on  receiving  monies  due  from  railway  com- 
nanies,  pay  them  to  bank,  to  credit  of  engineers. 
Manager  of  bank  wrote  to  P.  and  W,  acknowledging 
receipt  of  this  letter,  as  guaranteeing  payment  of 
monies  received  by  them  on  account  of  Messrs. 
G.  &  B. ;  it  also,  in  postscript,  stated  amount  of 
balance  then  due,  and  that  on  payment  thereof,  this 
letter  would  be  given  up  to  P.  &  W.    G.  k  B. 


tubaequently  became  bankrupts.  Boch 
tion  not  an  agreement  for  equitable  aangnmcnt 
of  monies  due ;  and  plaintiiT  not  entitled  «o  relief 
asked.  Bill  dismissed  without  costs  as  against  W, 
and  also  acainst  P,  his  partner,  though  he  knew 
nothing  of  facts,  but  with  costs  of  serving  G.  It  B. 
with  subpoena  to  hear  judgment  dtHy,  and  with 
costs  as  against  their  assignees.  Jtoawek  y.  Oam" 
dell,  lis 
Evidence — Mode  of  proving  affidavits,  relating  to 
matters  in  question,  discovered  after  pnbUcatioa 
had  passed  in  cause.    Gfregoryf,  MaryOmrek,  77 

—  See  Production  of  Documents.    Witnea. 
Executor— THiiieB  and  liabilities  of  co-executors  as  to 

getting  in  and  inserting  assets  and  watching  over 
each  other.  Direction  m  will  that  executors  shall 
call  in  securities  not  approved  by  them  does  not 
authorize  continuance  or  that  kind  of  investment 
which  court  of  equity  would  not  sanction.  3tile$ 
V.  Ouy,lS5 
— —  F.B.  died,  at  the  house  of  H,  of  a  ooniagiout 
disease,  and,  under  the  adrice  of  medical  men,  H. 
removed  from  his  house  with  his  family  while  it 
was  cleansed,  and  the  room  where  F.  B.  died  fimii- 
gated.  H.  to  prevent  infection,  having  destroyed 
the  furniture  m  room  where  F.  B.  died ;  and  his 
executor  having  paid  to  H.  1602.  as  compensation 
for  his  loss,  &c.,  upon  exceptions  to  Master's  report 
disallowingpavment,—Held,it  being  both  necessary 
to  remove  and  a  duty  to  destroy  the  furniture,  thai 
an  implied  contract  existed,  and  that  executor 
entitled  to  be  allowed  the  payment,  but  parties 
entitled  to  further  inquiry  and  exception  allowed, 
with  costs.  A  physician  attended  F.  B.  during 
several  of  last  years  of  his  life  without  any  payment 
being  made  to  him,  but  upon  some  understanding 
that  remuneration  was  to  be  made  hj  a  legacy, 
which  was  not  done,  and  executor  paid  to  physi- 
cian 100/.  as  remuneration  for  sendees  performed, 
which  Master  disallowed.  Upon  exceptions  to 
report.  Held,  that  there  was  nothing  to  ndse  an 
implied  contract;  that  executor  had  placed  him- 
self in  situation  of  physician  and  not  entitled  to 
have  payment  allowed ;  and  exception  overruled, 
with  costs.    SkaUcrou  v.  Wrighi,  443 

See  Administration  of  Estate.    Company. 

Foreign  Railway.    See  Company. 

Foreign  Sovereign  Prince — Right  of,  to  sue  in  tins 
country  in  respect  of  property  abstracted  from 
public  treasury  by  rebellious  subjects.  Not  neees* 
sary  to  make  members  of  usurping  government 
parties.  Doctrine  of  earmark.  -ITtiMr  of  the  Two 
SicUiet  V.  Penintular  and  Orienial  Steam-Padtet 
Company,  202 

Franckiie.    See  Legacy  Duty. 

Fraud.    See  Deed.    Settlement. 

Fund  in  Court,    See  Annuity.    Baron  and  Feme. 

Guardian  ad  2i<<st~ Defendants  of  unsound  mind 
but  not  found  so  by  inquisition,  having  on  last  day 
allowed  them  for  putting  in  their  answer,  obtained 
from  the  Master  an  order  for  two  months*  f^nrther 
time  to  answer,  and  then  by  petition  at  ^e  BoU% 
an  order  for  liberty  to  sue  out  a  commission  to 
assign  them  a  guaraian  cut  lUemj  applioatioA  by 
plaintiff,  under  32nd  Order  of  May  1845,  to 
assign  them  a  guardian  ad  litem,  on  ground  of  de- 
fault in  not  putting  in  their  answer,  iras  reAaed, 
with  costs.    Saunders  y.  Walter,  409 

See  Practice. 

Impertinence.    See  Pleading.    Scandal. 

Jncumhrance,    See  Cha]^;e. 

/n/an(— Upon  petition  on  behalf  of  infants  who  had 
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lost  their  father,  for  maintenance,  inqairy  to  ascer- 
tain whether  mother  of  sufiBcient  ability  to  maintain 
and  educate  them,  refused,  as  contrary  to  established 
rules.    Douglat  v.  Andrewt^  69 

Bill  not  asking  all  relief  infant  entitled  to, 

Court  will  order  new  bill  to  be  filed.  Wace  v. 
BickerUm,  254 

• A  bill  being  filed  to  establish  right  of  infant  to 

moiety  of  an  estate,  and  at  hearing  an  issue  being 
directed  to  ascertain  legitimacy  of  plaintiff,  upon 
which  his  right  depended,  before  trial  commenced 
an  a^eement  for  a  compromise  was  entered  into, 
and  signed  by  counsel  both  of  plaintiff  and  defendant, 
by  which  estate  to  be  diyided  equally  between  their 
respectire  clients,  each  to  pay  his  own  costs,  and 
defendant  consented  to  carry  agreement  into  effect, 
but  he  subsequently  refused  to  abide  by  it.  From 
the  want  of  reciprocity,  Court  would  not  interfere 
unless  for  benent  of  infant;  but  as  this  agree- 
ment was  beneficial  to  infant.  Court  would  have 
giyen  its  sanction  to  it ;  but,  in  consequence  of 
want  of  reciprocity  arising  from  the  plaintiff's 
infancy,  Court  refused  to  enforce  agreement  upon 
withdrawal  of  consent  of  defendant.  Counsel  of 
defendant  had  implied  authority  to  enter  into 
agreement ;  and  an  order  of  Court  to  give  effect 
to  it  not  necessary.  Defendant  to  pay  so  much 
of  plaintiff's  costs  of  preparing  for  trial  as  became 
useless  by  refusal  of  defendant  to  carry  out  agree- 
ment. Former  order  to  be  continued,  and  trial 
proceeded  with ;  and  costs  of  petition,  on  which 
order  made,  to  be  costs  in  the  cause.  Hargravt  v. 
Hargrave,  261 

Order  made  that  dividends  of  a  very  snuUl  sum 

of  stock,  belonging  to  six  infants,  should  be  paid 
to  their  guardian  until  youngest  should  attain 
twenty-one,  or  further  order.    Ite  BuUerjidd,  373 

Application  for  transfer  of  consols  purchased 

by  means  of  legacy  paid  into  court  under 
36  Geo.  3.  c.  52,  may  be  made  on  motion.  Ex 
parte  Bennett,  375 

■ See  Contract.    Parent  and  Child. 

Inheritance.    See  Descent.    Device. 

Injunction — Proper  mode  of  dissolving  common  in- 
junction is  by  orders  ntti  and  absolute ;  time  having 
expired  for  taking  exceptions  to  answer  not  entitle 
defendant  to  proceed  by  special  application.  Bain- 
cock  v.  Vounfff  135 

After  recovery  of  liquidated  damages  for  breach 

of  contract  not  to  practise  as  apothecary,  legal 
contract  being  at  an  end  plaintiff  no  equity  for 
injunction.    Sainter  v.  Fergtuonf  170 

Injunction  granted  to  restrain  Commissioners 

of  Waterworks  from  applying  rates  levied  under 
their  act  towards  expenses  of  obtaining  new  act  for 
extending  their  powers.  Attorney  Qeneral  v.  An- 
drews, 1^ 

A  suit  having  been  instituted  to  establish  trusts 

of  a  will,  and  a  decree  made  in  favour  of  plaintiffs, 
and  afterwards  certain  persons,  claiming  an  interest 
adverse  to  plaintiffs,  having  brought  an  ejectment 
against  them  for  disputing  the  will,  an  iznunction 
was  granted  upon  petition  to  restrain  sucn  action, 
though  no  injunction  was  prayed  in  the  suit.  Turner 
V.  Twmer,  352 

Bill  filed  to  restrain  infringement  of  patent, 

and  injunction  obtained  upon  motion,  defendants 
appearing  and  opposing,  and  plaintiffs  undertaking 
to  bring  action  to  try  their  right  at  law.  Pkun- 
tiffs  failing  to  establish  their  right  at  law,  bill 
ultimately  dismissed,  with  costs,  for  want  of  pro- 
secution. Upon  app^,  defendants  entitled  to 
their  costs  of  resisting  motion  for  injunction  as  costs 
in  the  cause.    Stevens  v.  Keating,  iCfl 

See  Copyright.    Bulway. 
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Inquiry  —  If  one  of  defendants  out  of  jurisdiction, 
and  it  is  objected  by  answers  of  others  that  per- 
sons not  parties  to  suit  claim  interest  in  subject- 
matter.  Court  will  not  order  reference  for  preli- 
minary inquiries  and  accounts,  under  5th  General 
Order  of  the  9th  of  May  1839.  Darhiehire  v. 
Home,  458 

Imolvencv — Plea  of,  by  a  co-defendant  after  bill  filed, 
allowed.    Sergrove  v.  Mayh4W,  520 

See  Priority. 

Insurance.    See  Mortgage. 

Interest — of  Lord  Chancellor  as  a  auasi  co-plaintiff 
in  subject-matter  of  suit.  Orana  Junction  Canal 
v.  Dimes,  345 

Interpleader — Bill  filed  by  A,  stating  that  B.,  mort- 
^gee  with  power  of  sale,  of  estate  belonging  to 
D,  and  mor^agee  of  some  chattels  also  belonging 
to  D ;  that  C.  had  also  interest  in  said  chattels ; 
that  B,  with  assent  and  concurrence  of  C,  had  in- 
structed A.  to  sell  all  property;  that  A.  had  sold 
it,  and  had  money  in  his  hands :  and  that  A.  had 
afterwards  received  notice  that  D.  had  been  made 
bankrupt,  and  was  required  by  assignees  not  to 
part  with  money,  and  praying  that  B,  C,  and 
assignees  of  D,  might  interplead  together.  De- 
murrer to  bill  by  B.  overruled.  FarehroUier  v. 
Beale,  149 

Interrogatories  —  Upon  decree  opening  accounts. 
Master  ordered  interrogatories  to  be  brought  in 
for  examination  of  defendants :  Objection  to  fourth 
interrogatory  brought  in  overruled,  and  all  allowed, 
and  time  fixed  for  defendants  to  bring  in  their  exa- 
mination, which  was  not  done  till  after  time  twice 
extended  :  Upon  inquiry  into  sufficiency  of  exami- 
nation, it  was  for  first  time  objected  that  plaintiff 
should  have  taken  in  state  of  facts  before  proceed- 
ing on  examination,  and  subsequently  that  inter- 
rogatories should  not  have  been  allowed  without 
Erevious  state  of  facts  having  been  taken  in  on 
ehalf  of  plaintiff.  Master  not  wrong  in  allowing 
interrogatories  without  state  of  facts.  Irregu- 
larity waived  by  submission  of  defendants,  and 
allowance  of  time  to  put  in  examination.  Decree 
warranted  special  interrogatory  without  special 
state  of  facts.  In  case  of  difficulty  Master  might 
direct  state  of  facts  to  be  laid  before  him.  Allfrey 
y.  Allfrey,  199 

Interrogatories  for  examination  of  witnesses  in 

a  cause  which  were  not  considered  to  be  leading. 
The  objection  may  be  made  at  the  hearing.  Gregory 
V.  Marychurch,  2^9 

Irregularity.    S^  Interrogatories. 

Joint-Stock  Companies  Winding-up  Act.  See  Com- 
pany. 

Judgment.    See  Priority. 

Jurisdiction — A  perpetual  injunction  having  been 
granted  by  decree  of  Vice  Chancellor  of  England, 
made  in  a  suit  by  an  incorporated  company  against 
defendant,  claiming  an  interest  in  lands  taken  by 
them,  and  this  decree  being  affirmed  on  appeal  by 
the  Lord  Chancellor,  motion,  by  defendant,  that 
order  for  iniunction  be  discharged,  or  in  the  alter- 
native, that  bill  might  be  taken  off  file,  on  ground 
of  Lord  Chancellor  being  a  shareholder  in  com- 
pany, refused,  with  costs.  Grand  Junction  Canal 
V.  Dimes,  345 

Deed  of  settlement  of  joint-stock  company  pro- 
vided, that  an  extraordinary  general  meeting,  spe- 
cially called  for  the  purpose,  might  remove  from 
his  office  any  director  for  negligence,  misconduct 
in  office,  or  any  other  reasonable  cause.  "  Reason- 
able cause"  meant  such  cause  as  in  opinion  of  share- 
holders duly  assembled  should  be  considered  reason- 
able;  and  in  absence  of  proof  of  fraud,  Court 
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could  not  review  resolution  of  meeting  on  g^und 
of  unfounded  statements,  and  charges  not  substan- 
tiated in  such  manner  and  by  such  evidence  as  a 
court  of  justice  would  require.  Indencick  v.  Snell, 
^2 

Juriidiciion — of  Master.    See  Answer. 

See  Charity.    Company.   Specific  Performance. 

Lands  Clauses  Coiuolidaiion  Act.  See  Railway. 
Specific  Performance. 

Legacy — Testator  by  will  gave  certain  annuities  and 
legacies,  and  directed,  as  to  some  of  them,  that 
legacy  duty  thereon  be  paid  out  of  residuary  estate, 
but  as  to  others,  that  legacy  duty  be  deducted. 
Executor  only  partially  paid  legacy  duties,  and  left 
various  sums  unpaid  on  both  descriptions  of  an- 
nuities and  legacies.  Commi^oners  of  Stamps  and 
Taxes  claimed  lien  upon  residuary  estates  of  tes- 
tator for  unpaid  legacy  duties  in  priority  over  costs 
of  suit  and  unpaid  legacies.  Executor  personally 
a  debtor  for  legacy  duty  where  he  had  deducted  it; 
and  where  payment  has  been  made  to  legatee  with- 
out deduction,  legatee,  as  well  as  executor,  liable 
with  respect  to  duty  which  legatee  ought  to  have 
seen  paia ;  but  Crown  no  claim  upon  residuary  fund. 
Wrinhi  V.  BarnetDoll,  38 

Uift  to  children  of  legatee  not  implied  after 

express  estate  for  life;  and  legacy  duty  lapsed. 
Ranelagh  v.  Randagh,  89 

Testator  gave  to  trustees  2,000/.  in  trust  to 

invest,  and  pay  income  to  his  daughter  for  life,  and 
after  her  death  to  pay  and  assign  trust  fund  to  his 
daughter's  children  as  and  when  they  should  seve- 
rally attain  twenty-one,  in  equal  shares;  to  whom 
he  gave  and  bequeathed  same  accordingly,  with 
benefit  of  survivorship  in  case  any  child  died  before 
his  share  became  payable,  and  with  direction  to 
apply  income  of  their  shares  for  miuntenance 
during  minority.  Only  child  of  daughter  (who  died 
under  twenty-one)  took  vested  interest.  R$  Bar- 
tholomev's  Trust,  237 

Profits  arising  from  duties  received  under  grant 

of  lighthouse  to  be  maintained  in  a  specified  place 
are  not  liable  to  probate  or  legacy  duty.    AtlorMy 

•  General  v.  JoTies,  266 

Option  of  taking  legacy  instead  of  annuity  (see 

Will).     Wilson  V.  Wilson,  279 

Testator  directs  his  trustees,  out  of  his  estate, 

to  pay  3,000/.  to  each  of  his  children,  as  and  when 
they  attain  twenty-five,  and  declares  it  shall 
be  lawful  for  trustees  to  apply  aU  or  any  part  of 
income  of  each  share  of  his  said  children  for  their 
maintenance  and  benefit,  until  he  or  she  attain 
twenty-five ;  and  to  apply  any  part  not  exceeding 
200/.  for  his  or  her  advancement.  Legacies  vest 
absolutelv  in  children  at  testator's  death.  £ccles  v. 
BirkeU,  280 

-  Bequest  void  as  being  contrary  to  Christianity. 
Bequest  void  for  uncertainty.  Briggs  v.  Hartley, 
416 

Head  sardener  who  lived  in  a  house  in  the  gar- 
den entitled  to  legacy  under  will  which  gave  to 
each  person  as  servant  in  testator's  domestic  estab- 
lishment at  time  of  his  death,  a  year's  wages.  Tem- 

Eorarjr  absence  not  interfere  with  this  right;  nor 
is  being  hired  at  weekly  wages,  not  yearly.  Ogle 
v.  Morgan,  531 

Lien.    See  Production  of  Documents. 

LighUtouse  Dues.    See  Legacy. 

Limitations,  Statute  o/— The  3  &  4  Will.  4.  c.  27. 9.  42, 
takes  away  from  an  incumbrancer  upon  land,  in 
all  cases,  the  right  of  recovering  as  against  the 
land  more  than  six  years'  arrears  of  rent  or  in- 
terest; and  3  &4  Will. 4.  c. 42.  s.  3.  merely  restores 
personal  remedy  against  debtor  on  covenant.    An- 


nuity and  certain  extra  premiums  for  inttiring  life 
of  grantor  being  charged  upon  land,  and  also  tecored 
by  covenant  of  grantor,  annuitant  only  entitled  to 
recover  against  the  land  arrears  that  had  accrued 
due  and  premiums  paid  by  him  within  six  years 
from  time  of  instituting  proceedings  to  recover 
same.    Hunter  y.Nockolds,  177 

See  Charity.   Partnership. 

.£ttmicjy— Residence  of  committee  being  at  great  dis- 
tance from  lunatic  and  his  estate,  is  not  jur  m  a  dis- 
2uaUfioation  for  office.  The  13th  General  Older  in 
lunac^  of  October  1842  enables  Master  to  institute 
inquiries  and  report  thereon  without  previous  order 
of  reference;  but  report  requires  sanction  of  Great 
Seal.  Committees  of  lunatic,  acting  with  sanction 
of  Master,  but  (by  mistake)  without  authority  of 
Great  Seal,  expended  large  sums  in  improving 
estate,  and  did  other  acts  of  important  character. 
Court  refused  to  discharge  committees,  or  direct 
reference  at  their  cost  to  inquire  as  to  {uropriety  of 
acts,  no  maia  fida  being  shewn,  and  no  improper 
items  being  pomted  out  in  accounts  which  haid  been 
passed  by  Master.  In  lunacy  proceedings  attend- 
ance of  heir-at-law  required,  not  for  protection 
of  his  own  interest,  but  for  protection  of  lunatic 
Infant  heiress-at-law,  residing  with  her  mother,  a 
widow,  represented  before  Master  by  mother's 
solicitor,  and  aca>unts  regularly  passed.  Court  re- 
fused, on  petition  of  heiressat-law,  to  re-open ac- 
countB  on  sole  objection,  that  heiress  at  time  of 
passing  accounts  Imd  no  legal  guardian  appointed. 
In  re  Brown,  96 

The  whole  income   of  a  lunatic  amounting 

only  to  21/.  16<.  Wd,,  being  the  divictends  arising 
out  of  stock  to  which  lunatic  entitled,  Court 
allowed  annuity  of  30/.  for  life  of  lunatic  to  be 
purchased  and  paid  for  out  of  fund.  In  re  Fisktr, 
521 

Marriage  Articles.    See  Settlement. 

Master's  Jurisdiction — Master  has  discretion  to  give 
the  conduct  of  a  sale  under  a  decree  to  other  per- 
sons instead  of  plaintifif  for  benefit  of  parties  inter- 
ested.   Dixon  V.  Pyner,  402 

Jftfn/)m«r— Defendant  by  plea  stated  that  plaintiff, 
J.  H.  H.C.  was  commonly  called  Viscount  Alford,  and 
not  Viscount  Alfred,  as  stated  in  bill,  and  submitted 
to  Court  whether  he  should  make  any  further 
answer.  Defendant  might  have  guarded  himself 
from  the  error,  and  was  not  to  be  excused  from 
answering,  and  plaintiif  was  not  to  be  compelled 
to  correct  the  error  at  expense  of  giving  defendant 
further  time  to  answer  the  bill ;  and  plea  overruled, 
with  costs.    Cust  V.  Southee,  526 

Mortgage— E.  G.  by  deed  conveyed  all  his  real  and 
personal  estate  (subject  as  to  part  of  real  estate  to 
mortgage  in  fee  from  E.  G.  to  mortgagee  then  in 
possession)  to  trustees  in  trust  to  sell  for  benefit  of 
creditors,  and  to  pay  surplus  to  himself,  his  exe- 
cutors, administrators  and  assigns.  Tnutees  did 
not  sell  mortgaged  premises,  nor  complete  trusts 
for  creditors.  E.  G.  filed  bill  for  redemption  of 
mortgaged  estates,  to  which  trustees  not  parties, 
nor  was  any  mention  made  of  trust  deed,  but  suit 
not  proceed  beyond  answers.  E.  G.  died  intestate, 
and  devisee  of  heir-at-law  filed  bill  for  redemption 
of  same  estates,  and  claimed  benefit  of  E.  G.'s 
suit .  Plaintiff  not  entitled  to  redeem,  because  real 
estate  of  E.  0.  was  converted  by  deed  of  trust  into 
personalty,  and  not  subsequently  re-converted,  nor 
deed  revoked  by  E.  G.  Observations  on  revocation 
by  author  of  deed  for  benefit  of  creditors.  OrijffUk 
v.  Lunell,  100 

—  Bv  indentures  of  December  1826,  estate  con- 
veyed to  C.  by  way  of  mortgage  for  2,000  yean, 
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and,  subject  thereto,  to  such  uses  as  A.  and  B. 
should  jointly  appoint,  with  remainder,  in  default 
of  such  appointment,  to  A.  for  life,  with  remainder 
to  B.  in  fee  :  By  indentures  of  December  1839,  A,  B, 
and  C.  conveyed  estate  to  D.  (who  had  paid  off  mort- 
gage debt  created  by  deeds  of  1826),  in  fee,  by  way 
of  mortgage,  with  proviso,  that  if  A.  and  B,  or  either 
of  them,  their  or  any  of  their  heirs,  should  pay 
mortgage  debt,  D.  would  convey  estate  to  A.  and 
B.  and  their  heirs,  and  a  declaration  that,  as  be- 
tween A.  and  B,  mortgage  debt  should  be  considered 
as  a  charge  on  estate,  and  that  A.  should  pay  inter- 
est in  his  lifetime :  B.  died  in  lifetime  of  A.  Not- 
withstanding proviso  for  redemption  in  deed  of 
December  1839,  estate,  subject  to  A.'s  life  estate, 
vested  in  B.  absolutely.    Hiphin  v.  Wilson,  305 

Mortgagor  having  covenanted  with  mortgagees 

to  insure  mortgaged  premises  against  fire  in  their 
ioiut  names,  and  after  his  decease  mortgagees 
having  entered  into  possession,  and  insured  pre- 
mises :  they  were  not  entitled,  as  matter  of  course, 
to  add  amount  of  premiums  for  such  insurance  to 
mortgage  debt,  ana  charge  it  against  mortgaged 
premises.    Dob»on  v.  Land,  484 

MuUtJurioumesi — Belief  not  given  upon  two  trans- 
actions in  one  bill,  and  demurrer  for  multifarious- 
ness allowed,  and  leave  given  to  amend  bill. 
ScUonwnt  v.  Laing,  225 

Nextof 'kin— In  marriage  settlement,  sum  of  stock 
given  to  trustees,  after  death  of  husband  and  wife, 
upon  trust,  in  case  wife  died  first, "  for  such  person 
or  persons  as  at  the  time  of  the  death  of  the  hus- 
band should  be  the  next-of-kin  of  the  wife,  and 
would  be  entitled  to  her  personal  estate  and  effects, 
his,  her,  and  their  executors,  administrators  ana 
assigns,  as  if  she  had  died 'sole  and  unmarried." 
Wife  died  first,  leaving  five  brothers  and  sisters. 
On  death  of  husband  only  one  brother  living,  but 
there  were  children  of  the  other  brothers.  Brother 
surviving  at  death  of  husband  took  the  whole  fund 
as  next-of-kin  designated  in  settlement.  lie 
Webber,  445 

Oath.    See  Practice. 

Orderi  of  Court— 5th  General  Order  of  9th  of  May 

1839.    458 

23rd  Order  of  August  1 841,    246 

88th  Order  of  August  1841,    436 

82nd  Order  of  May  1845,    409 

41st  General  Order  of  May  1845,    265 

67th,  68th,  and  69th  General  Orders  of  May 

1845,    459 

10th  of  December  1849,    i. 

6th  Order  of  April  1850,    424 

6th  Order  of  22nd  of  April  1860,    311 

23rd  of  February  1850,     i. 

22nd  of  April  1850,    ii. 

3rd  of  June  1850,    xiii. 

Parent  and  C^i^— Circumstances  under  which  the 
Court  will  restrain  a  father  from  obtaining  posses- 
don  of  his  child.     Thomas  v.  RoberU,  506 

Parlies— In  a  suit  by  plaintiffs  for  administration  of 
estate  of  A,  an  intestate,  plaintiffs  claimed  to  be 
next-of-kin  of  A.  as  being  children  of  B,  a  sister  of 
A,  but  stated  that  B.  had  had  other  children,  C. 
and  D,  who,  by  reason  of  illegitimacy,  bad  no  in- 
terest: Administrator,  by  his  answer,  submitted 
that  C.  and  D.  ought  to  be  made  parties.  Cause 
being  set  down  on  an  objection  for  want  of  parties, 
objection  ordered  to  stand  for  the  hearing.  IHke 
V.  Barber,  378 

See  Account.  Administration  of  Estate.  Arbi- 
tration.   Bailway. 


Partnership— BAf^t  of  administratrix  of  deceaaed 
partner  to  sue,  after  assignment  of  all  interest  to 
a  third  party.  Benefit  of  renewed  lease.  Ctegg  t. 
Fishwick,  49 

By  agreement,  partnership  between  two  soli- 
citors was  to  be  dissolved,  accounts  taken,  and  con- 
tinuing partner  to  pay  an  annuity  quarterly,  for 
three  years,  to  retinng  partner.  Latter  died  before 
expiration  of  third  year,  without  having  received 
any  part  of  annuity.  On  bill,  filed  within  six 
years  from  his  death,  but  after  six  years  from 
quarter  day  preceding  it,  annuity  part  of 
agreement,  ana  his  representative  entitled  to 
specific  performance  of  whole  of  agreement ;  irre- 
spective of  question  whether  he  was  or  was  not 
barred  by  Statute  of  Limitations  from  recovering 
annuity  in  court  of  equity.  Murray  v.  Parker,  530 

See  Acc^uiescence. 

Pauper — Plamtiff  being  entitled  to  annuity  of  20/. 
a-year,  which  her  brother  ordered  to  be  secured  to 
her,  filed  bill  to  have  it  secured,  and  obtained  order 
to  sue  in  formd  pauperis.  Executors  of  her  brother, 
though  tliey  did  not  admit  assets,  paid  annuity, 
but  this  fact  not  being  stated  to  the  Court,  order  to 
sue  in  formd  vauperis  was  discharged.  Butler  r. 
Gardiner,  473 

Payment  into  and  out  of  Court — After  hearing,  and 
before  cause  came  on  for  further  directions,  plaintiff 
having  moved,  on  admissions  bv  defendant  in  his 
answer,  for  payment  of  sum  of  money  into  court, 
such  admissions  not  alone  sufiicient  to  induce  Court 
to  make  the  order,  and  motion  refused.  Binns  t. 
Parr,  401 

A  railway  company  having  taken  land  settled  on 

A.  for  life,  with  remainder  to  his  issue,  and  paid 
the  purchase-money  into  court,  and  an  agree- 
ment for  investing  this  sum,  with  exception 
of  30/.  in  purchase  of  other  land,  having  been 
approved  of^  by  the  blaster,  on  petition  for  carry- 
ing out  the  agreement,  ordered  that  the  30/.  should 
be  paid  to  A,  he  undertaking  to  lay  it  out  in  lasting 
improvements.    Ex  parte  Barrett,  415 

See  Trust  and  Trustee. 

Perj)€luiiy.    See  Charity. 
Petition.    See  Railway. 

Pleading — Plaintiffs  filed  bill  against  executors  for 
administration  of  their  testator's  estate  and  for 
payment  of  debt  alleged  to  be  due  to  them  from 
estate  of  deceased,  interrogatories  being  framed 
with  great  minuteness,  requiring  executors  to  set 
forth  all  particulars  relating  to  testamentary  pro- 
perty, and  whether  defendants,  or  one  and  which  of 
them,  do  or  does  not  refuse  to  pay  plaintiffs  the 
amount  of  their  demand,  or  some  and  what  part 
thereof,  and  why.  One  of  the  executors,  in  answer 
stated  various  facts  relating  to  previous  money 
transactions  between  himself  and  plaintiffs  as  reason 
for  doubting  accuracy  of  plaintiffs'  claim.  Ex- 
ceptions being  taken  to  answer  for  impertinence, 
and  allowed  by  Master,  upon  exceptions  to 
Master's  report.  Court  held  that  defendant  justified, 
in  answer  to  pointed  form  of  interrogatories,  in 
setting  forth  wnat  he  had  done  ;  and  allowed  ex- 
ceptions to  Master's  report.  Robson  v.  Brougham, 
465 

Power — Vested  interest  under  appointment  whereby 
vesting  depended  on  event  which  had  happened 
when  deed  executed.    Be  WUluims,  46 

Testator  devised,  in  1835,  all  his  real  estate  to 

his  wife  for  life,  with  remainder  as  to  part  to  two 
joint  tenants  for  life,  and  directed  same  to  be  sold 
on  death  of  survivor.  He  bequeathed  monies  arising 
from  sale  to  indiriduals  of  certain  class  then  living, 
and  appointed  his  wife  and  others  executrix  and 
executors.     Will  contained  no  power  other  than 
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direction  to  sell,  nor  was  an^  donee  named.  Power 
of  Bale  vested,  by  implication,  in  surriying  exe- 
cntore.    Curtit  y.  Fulhrook,  66 

Poicer  (continaed) — Execution  of  power  appointing 
stock  standing  in  name  of  Accountant  General,  most 
be  verified  hj  affidavit,  notwithstanding  probate  of 
will  in  ecclesiastical  court.    Smith  v.  Semen,  148 

Under  marriage  settlement  power  given  to  hus- 
band to  appoint  among  children  by  his  last  will  and 
testament  **  to  be  signed  and  published  by  him  in 
the  presence  of  three  witnesses."  Power  was  exe- 
cuted by  will,  and  "  signature"  of  testator  witnessed 
by  three  witnesses.  Will  signed  and  published  in 
presence  of  witnesses,  and  this  a  good  execution  of 
power.    Re  Wrey$  Trust,  183 

See  Wm. 

Practice— Semble,  party  who,  on  original  hearing,  does 
not  oppose  decree,  not  generally  allowed  to  re-open 
discussion  by  appeal  or  rehearing.  ChrisC$  Hoi- 
pital  V.  Gh-atnger,  83 

Authority  of  Master  under  ordinary  reference 

to  tax  costs  of  trustee  acting  in  cause  as  solicitor 
for  himself,  his  co- trustee,  and  cettuit  que  irtut. 
Cradock  v.  Piper,  107 

On  hearing.  Court  expressed  opinion  that  case 

one  which  was  proper  for  an  issue,  but  at  request 
and  with  consent  of  all  parties  undertook  to  decide 
the  cause.  By  such  consent,  parties  precluded  on 
appeal  from  asking  for  issue,  or  review  of  decree 
ot  Court  below,  if  question  raised  is  one  which,  ac- 
cording to  course  of  Court,  ought,  in  first  instance, 
to  have  been  sent  to  a  jury ;  but  Court  permittea 
appellant  to  shew,  if  he  could,  that  case  so  clear 
upon  proceedings  that  Court  might  decide  it  with- 
out directing  issue.    Stewart  v  Forbes,  133 

If  defendant   incapacitated  from  answering 

through  illness,  but  in  possession  of  mental  faculties, 
proper  course  is  to  extend  time  for  answering  as 
occasion  may  require,  and  order  for  guardian  for 
purpose  of  putting  in  answer  and  defending  suit 
discharged.      Wiilyamsr.  Hodge,  196 

Person  not  party  to  cause  cannot  petition  for 

rehearing  without  special  leave  of  Court.  Berry 
V .  Attorney  General,  232 

Staying  suit,  upon  offer  to  pay  plaintiff's  demand. 

Sawyer  v.  Mills,  242 

Plea  of  illegitimacy  must  be  put  in  upon  oath. 

Wild  v.  Gladstone,  286 

Bill  being  filed  by  plaintiff  on  behalf  of  himself 

and  all  other  shareholders  in  a  company,  praying 
that  defendants,  directors  of  company,  might  be 
ordered  to  repay  to  shareholders  all  sums  which 
might  appear  to  have  been  improperiy  paid  by 
them  out  of  funds  of  company,  defendants  entitled 
to  dismiss  upon  payment  to  plaintiff  of  sum  claimed 
by  him  together  with  his  costs,  plaintiff  having 
complete  dominion  over  suit,  and  being  the  only 
person  with  whom  defendants  could  deal.  Scarth 
v.  Chadwick,  327 

Defendant,  having  filed  three  answers,  which 

were  reported  insufficient,  filed  a  fourth  answer 
before  certificate  of  insufficiency  of  third  answer 
obtained.  Motion  by  plaintiff,  under  10th  Order 
of  1828,  to  have  fourth  answer  taken  off  file, 
(]rranted.  Corporation,  of  Liverpool  v.  Chippaidaic, 
327 

Upon  motion  for  leave  to  file  chiim  to  take 


certain  partnership  accounts  alleged  to  have  been 
irregularly  kept,  and  for  an  injunction,  held,  that 
the  orders  were  not  intended  to  apply  to  special 
caHC  of  this  nature.  Also,  that  such  claims  did 
not  require  signature  of  counsel.  Carmicfuid 
O'filhy,  424 

—  See  Misnomer.    Studying  Proceedings.   Supple 
mcntary  Bill. 


Time  for  antwering.    See  Aniwer. 

Principal  and  Surety— •L\ahi\iij  of  rareties  of  trem- 

surer  of  borough  fund.  Mayor,  dx.  oj  Benriek- 
upon-Tweed  v.  Murray,  281 

Testator  advanced  1,000/.  to  W.  on  his  bond,  in 

which  J.  joined  as  surety.  W.  becoming  inyolved 
in  his  affairs,  arranged  with  his  creditors  to  pay 
lis.  in  the  pound,  tratator  guaranteeing  payment. 
Assets  of  W.  not  sufficient  for  payment  of  com- 
position if  testator  had  enforced  payment  of  his 
bond  debt.  Uponappeal,  effect  of  transaction  was 
to  give  time  to  principal  debtor,  as  testator,  after 
having  joined  in  compromise,  could  not  have  en- 
forced his  demand  upon  bond  to  d]fli4>p<mitment 
of  trade  creditors,  and,  consequently,  soretj  dis- 
charged.    Cross  y.  Sprigg,  528 

— —  Farley  k  Co.,  bamcers,  were  crediton  of  firm  of 
H,  B.  &  Co.,  which  consisted  of  M.  A.  H.  and  J.  B. 
S.  H,  a  married  woman,  having  property  settled  for 
her  separate  use,  joined  as  surety  with  J.  B.  in 
several  promissory  notes  and  bills  of  exchange  to 
F.  k  Co.,  to  secure  debt  due  to  them  from  firm  of 
H.  B.  &  Co.  Firm  of  H,  B.  &  Co.,  being  greaUy 
in  debt  to  F.  &  Ca,  dissolved  partnership.  Articles 
of  agreement  entered  into  between  M.  A.  H.  and 
J.  B.  and  F.  k  Co.,  which  provided  that  J.  B. 
should  carry  on  business  alone ;  that  J.  B.  should 
pay  debt  due  to  F.  &  Co.  by  monthly  instalments. 
F.  k  Co.  also  agreed  not  to  sue  M.  A.  H.  or  require 
payment  from  her  of  partnership  debt ;  but  reme- 
dies of  F.  k  Co.  against  sureties  of  M.  A.  H.  and 
J.  B.  k  Co.  expressly  reserved.  Bill  filed  hj  F.  k 
Co.  to  make  securities  of  S.  H.  as  surety  available; 
and  upon  motion  for  receiver  of  income  of  her 
separate  property,  held,  that  deed  made  material 
alteration  in  relation  subsisting  between  crediton 
and  principal  debtors,  but  that  from  state  of  autho- 
rities respecting  reservation  of  rights  of  creditors 
against  sureties.  Court  bound  to  give  effect  to  what 
appeared  to  have  been  the  law  as  administered  in 
this  Court,  and  if  defendant  could  not  give  security 
for  what  plaintiffs  might  receive  out  of  her  settled 
estate,  to  appoint  receiver  to  secure  firoit  of  suit  if 
law  should  be  ultimately  established  in  favour  of 
plaintiffs.     Owen  v.  Hotnan,  549 

Priority— The  rule,  that  plaintiff  in  original  suit  by 
amending  his  bill  after  cross  bill  is  £ed  loses  his 
priority  of  suit,  and  cannot  call  upon  defendant  to 
answer  amended  bill,  before  he  answers  cross  bill, 
does  not  prevail,  where  exceptions  being  taken  to 
answer  to  original  bill  for  insufficiency,  and  allowed, 
plaintiff',  under  an  order  to  amend  and  for  defen- 
dant to  answer  amendments  and  exceptions  toge- 
ther, amended  his  bill  after  cross  bill  filed,  but 
having  served  notice  of  order  to  amend,  before  he 
was  served  with  subpcena  to  answer  cross  bill. 
Grayv.  Haig,  446 

Insolvent  within  a  year  previous  to  insolvency 

executed  mortgage  upon  certain  property,  with 
power  of  sale  for  mortgagee  to  pay  himself  off,  and 
residue  to  go  to  insolvent,  his  appointees  and 
assigns.  Insolvent  had  subsequently  executed 
a  warrant  of  attorney  to  plaintiff,  on  which  judg- 
ment entered  up,  and  he  was  taken  in  execution. 
He  then  presented  his  petition  under  Insolvent 
Act,  and  before  his  discharge  mortgagee  sold  under 
his  power  of  sale.  Plaintiff  entitled  to  priority  in 
respect  of  his  judgment  over  other  creditors. 
Robinson  v.  Hedger,  463 
See  Charge.    Stop  Order. 


V. 


Privileged  Communications — Letters  sent  by  defen- 
dant, residing  at  Quebec,  to  his  agent  for  purpose 
of  being  communicated  to  his  solicitors,  and  having 
reference  to  the  suit,  are  privileged.  Rtid  v. 
Langlois,  337 
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Production  of  DoeufMutt— Motion  for  production  of 
documents  in  which  defendant  had  joint  interert 
with  an  absent  party,  refused.  Defendant,  residing 
at  Quebec,  by  nis  answer  admitted  possession  of 
letters  sent  by  him  "  to  his  agent"  for  purpose  of 
being  communicated  to  his  solicitors,  and  which 
had  reference  to  the  suit.  These  communications 
privileged.  On  motion  for  production  of  docu- 
ments,  it  is  not  sufficient  for  plaintiff  to  read  de- 
tached insulated  passages  from  answer  admitting 
possession,  but  he  must  take  the  whole  case  as 
stated  in  answer.    Jteid  v.  LangloiSf  337 

A  person  in  possession  of  aocuments  may  be 

served  with  and  examined  at  hearing  upon  nth 
pcehd  duces  tecum,  under  24th  Order  of  May  1845 ; 
out  <em6^e— examination  must  be  confined  to  ques- 
tions relating  to  mere  purpose  of  production  of 
document.  If  such  person  admits  possession,  but 
objects  to  produce  document  because  he  has  a  lien 
upon  it,  Court  will  not  order  its  production.  Orif- 
fUh  y.  Lunell,  399 

-  Order  for  production  of  deeds,  &c.  will  not  be 
made  against  administrator  of  deceased  defendant, 
though  suit  revived,  and  though  order  previously 
made  against  defendant  himself,  and  there  being 
nothing  to  shew  they  were  in  possession  of  ad- 
ministrator.   Scott  V.  Wheeler,  402 

Bill  filed  by  heir-at-law  of  testator  against  pur- 
chaser from  his  devisees  in  trust  for  sale,  to  set 
aside  conveyance  on  ground  that  purchaser  had 
acted  as  solicitor  to  devisees,  and  consideration 
inade(|uate.  Defendant,  by  his  answer,  insisted 
that  title  materially  defective,  and,  regard  being 
had  to  that,  consideration  adequate,  admitting 
possession  of  title  deeds.  Title  deeds  must  be  pro- 
duced.   Shallcross  v.  Weaver,  450 

If  entries  in  trade  books  of  defendant  may  shew 

infringement  by  him  of  alleged  custom  for  benefit 
of  plaintiff.  Court  will  order  production  of  trade 
books  for  inspection  of  plaintiff  before  hearing,  and 
before  existence  of  custom  has  been  proved,  not- 
withstanding existence  of  such  custom  is  denied  by 
answer  of  defendant.    Ord  v.  Fawcett,  487 

See  Company. 

Prohibition.    See  County  Court. 

Property  and  Income  Tax.  See  Administration  of 
Estate. 

Pullic  Improvements — R.  C.  obtains  agreement  for 
lease  of  premises,  and  agreement  is  deposited  with 
his  solicitor,  who  subsequently  agrees  to  advance 
300/.  to  R.  C.  for  repairs,  upon  his  signing  memo- 
randum charging  them  with  amount,  and  all  fur- 
ther advances  not  exceeding  500/. :  Premises  after- 
wards taken  by  corporation  of  London,  by  virtue 
of  act  of  parliament  for  making  public  improve- 
ments, and  in  consequence  of  questions  between 
R.  C.  and  his  solicitor  respecting  amount  due  upon 
security,  also  of  notice  of  judgment  debt  due  bj 
R.  C,  purchase  money  paid  mto  court.  Upon  peti- 
tion by  R.  C.  asking  for  account,  and  that  500/.  be 
set  a|)art  to  answer  sum  found  due  from  him  to  his 
solicitor,  and  that  surplus,  after  payment  of  judg- 
ment debt,  be  paid  to  R.  C,  debt  between  R.  0.  and 
his  solicitor  directed  to  be  ascertained  by  Master  ; 
and  corporation  need  not  attend,  but  must  pay  costs 
of  petition,  but  not  of  affidavits  made  relatmg  to 
claims  of  parties.    £x  parte  Collins,  244 

Railway — Railway  company  purchased  certain  land, 
devised  topetitioner  for  life,  and  then  to  his  children. 
Tenant  for  life  had  mortgaged  his  life  estate,  and 
mortgagees  made  parties  to  conveyance  to  com- 
pany. Purchase-money  paid  into  court.  Tenant 
for  life  presented  petition  for  its  investment. 
Mortgagees  served,  and  asked  for  costs.     Such 


costs  must  be  paid  by  mortgagor,  and  not  by  rail- 
way company.  Re  Laneashxre  and  Yorkshire  Rail- 
tray,  ex  parte  Smith's  Estate,  56 

—  Railway  company  having  notice  that  lands  re- 
quired for  purposes  of  rauway  were  mortgaged, 
and  that  mortgage  money  could  not  be  paid  off 
until  March  1851,  paid  purchase-money  into  court, 
upon  valuation,  to  credit  of  mortgagor,  and  entered 
upon  lands  vrithout  any  communication  to  mort- 
gagees, and  without  providing  for  expenses  of 
reinvestment  or  costs  of  mortgagees,  or  any  com- 
pensation for  difference  of  interest.  Such  entry 
wrongful,  and  injunction  granted.  RanJcen  v.  Eatt 
and  West  India  Docks  and  Birmingham  Junction 
Railway,  153 

—  Claimant  who  had  given  notice  to  railway  com- 
pany of  claim  for  compensation  under  sect.  68.  of 
Lands  Clauses  Consolidation  Act,  but  whose  title 
to  compensation  doubtful,  restrained  by  injunction 
from  proceeding  upon  notice,  or  taking  other  steps 
to  recover  amount  claimed  by  him ;  but  with  liberty 
to  bring  action  against  company,  and  company 
directed  in  such  action  to  admit  notice,  and  that 
they  had  not  taken  proceedings  to  summon  jury 
within  time  prescribea ;  either  party  to  be  at  liberty 
to  apply  after  trial,  and  parties  undertaking  to  use 
judgment  as  Court  should  direct.  London  and 
North-  Western  Railway  v.  Smith,  193 

—  Railway  companies  bound  to  apply  monies 
authorized  to  be  raised  by  act  of  parliament,  for 
purposes  directed  by  act,  and  after  setting  apart 
sufficient  to  meet  contingencies,  surplus  may  be 
divided  among  shareholders.  Dividends  belonging 
to  shareholders  may  be  applied  by  them  severally, 
but  neither  company  nor  any  assemblage  of  share- 
holders can  dispose  of  portion  of  any  shareholder 
in  general  dividends  without  his  consent.  Any 
dealing  with  capital  of  company  not  authorized  by 
act  of  parliament  is  illegal,  and  relief  may  be  given 
in  this  court.  Company  having  lawfully  obtained 
shares  in  another  company  no  reason  why  such 
company  should  purchase  other  shares  in  same 
company,  and  divert  funds  from  purposes  for  which 
they  were  raised  for  support  of  another  company ; 
and  demurrer  for  want  of  equity  overruled.  Sah- 
mons  V.  Laing,  226 

—  Railway  company  applies  portion  of  capital  of 
company,  raised  under  powers  given  by  act  of  in- 
corporation, in  purchase  of  shares  in  Direct  L.  and 
P.  Railway,  which  latter  company  has  full  notice 
of  purposes  for  which  monies  raised  by  company 
advancing  it.  Upon  demurrer,  for  want  of  equity, 
to  bill  filed  by  individual  shareholder,  two  com- 
panies guilty  of  fraud  and  collusion,  and  parties  to 
same  breach  of  trust,  and  Direct  L.  ana  P.  Rail- 
way Company  properly  made  parties  to  the  suit, 
they  havmg  made  themselves  principals  in  the 
transaction.  Also,  plaintiff,  as  individual  member 
of  company  applying  the  money,  has  not  only  a 
right  to  sue  the  company,  of  which  he  is  a  member, 
for  an  illegal  oct,  but  also  the  other  company,  and 
all  persons  receiving  benefit  of  that  act,  without 
having  first  made  an  attempt  to  get  concurrence 
of  the  whole  corporation  of  which  he  is  a  member. 
Hid.  291 

—  Upon  petition  for  investment  of  money  paid  in 
under  Railway  Act,  introduction  of  railway  clauses 
not  unnecessary,  and  petitioners  entitled  to  costs. 
Re  Lillys  Devisees,  329 

—  Certain  glebe  lands  belonging  to  rectory  of 
K.  0.  having  been  taken  by  railway  company,  and 
money  paid  into  court,  notice  to  comi>any  of  peti- 
tion presented  by  rector  for  investment  of  money 
unnecessary.    Re  Leeds  and  Thirsk  Railway,  329 

—  Directors  having  intimated  an  intention  to  apply 
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to  parliament  for  leave  to  abandon  a  part  of  in- 
tended nulway,  bat  having  proceeded  to  make  calls 
generally,  upon  bill  filed  by  individual  shareholder, 
praying  that  company  might  be  restrained  from 
employing  funds  except  for  purpose  of  constructing 
whole  line,  and  from  making  calls  or  enforcing 
pajrment  bv  action,  or  declaring  shares  to  be  for- 
feited,—  Held,  upon  demurrer,  by  directors,  for 
want  of  equity  and  for  want  of  parties,  that  power 
to  raise  money  for  general  purposes  of  under- 
taking, and  for  <^her  purposes  contucted  theretrithf 
was  not  suf&cient  to  enable  company  to  apply  funds 
at  large.  Also,  that  an  allegation  that  company 
had  abandoned  part  of  line,  and  that  it  would  be 
illegal  to  apply  tunds  to  complete  part  not  aban- 
doned, was  insufficient,  there  being  no  allegation 
of  any  intention  to  apply  funds  to  complete  part 
not  abandoned,  though  it  might  liave  been  pro- 
perly introduced.  Demurrer  allowed,  and  leave 
given  to  amend.  Hodgson  v.  Powis^  356 
Railway  (continued) — Bui  filed  against  railway  com- 
pany, their  secretary,  and  engineer,  stating  that 
plaintiff  had  contracted  with  company  to  execute 
certain  works,  and  that  company  had  agreed  to  pay 
for  them  in  specified  manner,  with  proviso  that  works 
should  not  be  considered  as  executed  unless  engineer 
of  company  should  certify  to  that  effect,  and  that 
engineer,  upon  notice,  should  proceed  to  examine 
works,  and  if  properly  executed,  should  certify 
same,  and  thereupon  plaintiff  should  be  entitled  to 
recover ;  that  works  had  been  completed  properly, 
but  that  engineer,  acting  under  direction  of  and  m 
collusion  with  company,  refused  certificate :  Bill 
prated  a  declaration  that  such  refusal  a  fraud  upon 

Slamtiff,  and  for  an  account  and  payment  of  sums 
ue  to  him.  All  the  defendants  having  put  in  a 
general  demurrer,  upon  appeal,  decision  of  Court 
below  overruling  demurrers,  affirmed.  Macintosh 
V.  Great  Western  Railway,  374 

■ SembU  —  The  69th  section  of  Lands  Clauses 

Consolidation  Act  does  not  authorize  investment 
of  purchase-money  of  freehold  estate  in  copyhold 
property.  But,  upon  report  of  Master  that  such 
investment  fit  and  proper,  and  for  benefit  of  per- 
sons interested,  Court  will,  in  certain  cases,  sanc- 
tion such  investment.    Re  Cann's  Estate,  376 

Upon  a  bill  which  contemplates  continuance 

of  company,  the  Court  cannot  entertain  jurisdic- 
tion and  assume  to  interfere  in  internal  manage- 
ment of  company.  Bill  praying  inquiry  and  in- 
junction to  restrain  payment  of  more  of  certain 
calls  than  found  necessary,  defective  for  want  of 
parties,  as  ])laintiff  sued,  as  well  for  shareholders 
who  had  paid  as  for  those  who  had  not  paid,  and 
also  because  bill  did  not  allege  that  holders  of  cer- 
tain other  shares  were  fully  represented  by  defen- 
dants. Clauses  in  railway  act  upon  which  plaintiff 
intends  to  rely  should  be  stated  in  bill,  and,  if 
omitted,  cannot  be  referred  to,  upon  demurrer, 
although  act  is  a  public  one.  Bailey  v.  Birken- 
head, d:c.  Railway,  377 

— —  The  holder  of  scrip  certificates  has  an  e(|uity  to 
see  money  ap[)Iied  to  specific  purposes  for  which  it 
is  authonzcd  by  company's  acts  to  be  raised ;  and 
a  resolution  stathig  purposes  for  which  it  was  to  be 
rai!*ed  is  binding  upon  company.  Bagsluiw  v. 
Easflem  Union  Railway.  410 

Upon  application  for  injunction,  railway  com- 
pany, formed  by  three  acts  of  parliament,  each  of 
which  authorized  separate  line  of  railway  to  be 
made,  and  empowered  company  to  raise  separate 
sum  of  money,  to  be  considered  as  part  of  general 
capital,  after  they  hud  made  a  part  of  their  line  of 
railway,  but  were  unable  to  complete  their  contract 
with  the  public  for  umking  the  whole  series  of  lines, 


restrained  from  making  calls^  at  dedaring  shares 

•  forfeited,  even  though  purpose  was  for  completing 
that  portion  of  line  which  had  been  made.  Cir- 
cumstances under  which  Court  might  be  indtioed 
to  exercise  a  discretion,  and  allow  works  to  be  com- 
pleted.   Hodgson  v.  Powis,  418 

— —  Brighton,  Lewes  and  Hastings  Bailway  Com- 
pany empowered  to  transferportion  of  line  thereby 
authorized  to  be  made  to  South- Eastern  Bailway 
Company.  Act  contained  provision  that,  if  portion 
of  line  to  be  transferred  snoold  not  be  completed 
within  three  years  from  such  transfer,  it  should 
not  be  lawful  for  Soutb-Eastem  Bailway  Company 
to  pay  anv  dividends  until  whole  of  railway  should 
be  openea  to  public  for  traffic.  On  21st  or  August 
1845,  deed  executed  transferring  portion  of  line  to 
South-Eastem  Bailway  Company,  but  they  neg- 
lected to  complete  that  portion  of  line  within  the 
three  years  limited  for  tnat  purpose.  Act  impera- 
tive, and  South-EastemBail  way  Company  could  not, 
after  expiration  of  the  three  vears,  pay  any  divi- 
dend whatever  until  line  opened  to  public  for  traffic 
Court  may  exercise  a  discretion,  and  upon  proper 
case  being  made  may  abstain  from  exercising  its 
authority  to  restrain  payment  of  dividend  which 
had  been  declared,  and  leave  given  to  bring  forward 
such  a  case  on  affidavit.  Plaintiff  by  receiving  diri- 
dendsnot  prevented  from  applying  for  intervention 
of  Court  to  prevent  a  puDUc  benefit  from  being 
carried  out,  and  company  and  directors  restrained 
from  paying  any  future  dividends,  and  also,  in- 
sufficient case  having  been  made,  from  paying 
dividend  which  had  been  already  declared  until 
line  opened  for  traffic.  Carlisle  t.  Soutk-Eatiem 
Railway^  ill 

If  company  take  possesion  of  premises  under 

85th  section  of  Lands  Clauses  Act,  particulars  of 
claim  should  be  sent  in,  and  in  case  company  do 
not  agree  or  do  not  proceed  within  twenty-one 
days  to  summon  a  jury,  such  claim  will  become  an 
absolute  right.    Adams  v.  Blackwail  Raiiway,  557 

^—  See  Company.  Costs.  Payment  out  of  Court 
Specific  Performance. 

jRa(«— Application  of  water-rate  to  expenses  of  ob- 
taining new  act  of  parliament.  Attorney  General 
V.  Andrews,  197 

Reciprocity.    See  Infant. 

Reference.    See  Amendment. 

Remoteness.    See  Accumulation. 

Revivor.    See  Bill  of  Revivor. 

Sale — Estate  settled  on  A.  for  life,  with  remainder 
to  B.  in  fee :  in  1822  B.  sold  reversion  to  C:  in 
1830  A.  died :  in  1846  B.  filed  bill  to  set  aside  sale 
of  reversion  on  ground  of  sale  being  under  value. 
No  evidence  being  given  by  B.  to  account  for  delay, 
B.  barred  by  lapse  of  time.  Rule  in  e<|uity  as  to 
sales  of  reversions  at  undervalue.  SiJbhcring  v. 
Earl  of  Balcarras,  252 

See  Master's  Jurisdiction. 

Scandal  arid  lmp«rtinenee—MMter*a  report  finding 
pkintiff's  bill  scandalous  and  impertinent  having 
been,  upon  exceptions  taken  both  by  plaintiff  and 
defendant,  varied  by  the  Court,  41st  General  Order 
of  May  1845  inapplicable,  and  order  made  directing 
Record  and  Writ  Clerk  to  expunge  the  parts  con- 
sidered by  the  Court  to  be  scandalous  and  imper- 
tinent.   Jodrell  V.  Jodrell,  265 

Sequestration  —  Authority  of  surrogates  to  issue 
sequestration  to  compel  orders  of  Judicial  Com- 
mittee of  Privy  Council.  Blenlinsopp  v.  Blenkin- 
sopp,  425 

Sett/evicnt— In  March  1837,  H.  died  intestate  as  to 
real  estate,  and  indebted  far  exceeding  personal 
estate,  leaving  M.  U.  his  only  child  and  hciress-at* 
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law.  In  August  1837,  M.  H,  then  a  minor,  married 
Insall,  and  prcTiously  to  marriage,  articles  executed 
by  which  M.  H.  and  Insall  covenanted  to  settle 
descended  estates  for  benefit  of  herself,  her  in- 
tended  husband,  and  children ;  and  articles  pro- 
vided that  parties  thereto  might  at  any  time  within 
six  months  after  M.  H.  came  of  age,  vary  all  or  any 
of  limitations  agreed  to  be  made,  and  that  settle- 
ment to  be  made  should  contain  power  of  revoca- 
tion and  new  appointment.  Mrs.  Insall  attained 
her  age  in  January  1839,  and  in  May  1840  settle- 
ment executed  purporting  to  be  in  pursuance  of 
articles,  and  containing  power  of  revocation,  and 
two  davs  afterwards  )H>wer  exercised  in  providing 
for  debts  of  H.  In  September  1840  Mrs.  Insall 
died,  and  in  1844  suit  instituted  bv  child  of  mar- 
riage impeaching  deeds  of  May  1840,  to  which  suit 
no  creditor  of  U.  a  party.  Settlement  (except  as 
to  legal  estate)  and  subsequent  appointment  invalid, 
and  property  uound  by  trusts  of  articles.  Creditors' 
suit  being  instituted  in  1844,  descended  estates 
comprised  in  articles,  were  assets  available  for  pay- 
ment of  debts  of  II.    Pimm  v.  ImoII,  1 

Proof  of  debt  existing  at  date  of  voluntary  set- 


tlement and  unsatisfied  at  settlor's  death,  not  suffi- 
cient to  invalidate  settlement ;  it  must  appear  that 
settlor's  property,  not  included  in  settlement,  was 
inadequate  to  meet  his  tlien  existing  debts.  In  suit 
by  creditor  of  settlor,  to  impeach  voluntary  settle- 
ment, inquiries  directed  as  to  wliat  debts  owing  by 
settlor  at  time  of  execution  of  settlement  and  at 
his  death ;  and  what  amount  of  settlor's  property 
not  included  in  settlement  at  time  of  its  execution. 
Skarffy,Soulhy,  30 

—  By  post-nuptial  settlement  property  vested  in 
trustees  upon  trust,  to  pay  income  to  such  persons 
as  H.  G.  (married  woman)  should  from  time  to 
time  appoint,  without  power  of  anticipation :  and 
in  default  of  appointment,  into  her  own  hands  for 
her  separate  use,  independently  of  B.  G,  her  hus- 
band ;  and  after  her  decease  to  B.  G.  for  life ;  and 
after  death  of  survivor  to  children  of  marriage. 
B.  G.  died,  and  U.  G.  having  married  again,  joined 
with  her  second  husband  in  assigning  income  of 
trust  fund.  Restriction  against  anticipation  co- 
extensive with  life  of  H.  G,  and  its  effect  not  cut 
down  by  subsequent  reference  to  then  existing 
coverture ;  and  therefore,  assignment  by  wife  and 
her  second  husband  void.  KnighJL  v.  Knighi,  Ben- 
ton V.  Benson,  and  Bradley  v.  Hughe$  impugned. 
ReOafee's  SeUlement,  179 

—  Conveyance,  in  marriage  settlement,  by  A.  of 
Whiteacre  and  Blackacre,  on  usual  trusts,  and 
covenant  by  A.  that  property  worth  annual  sum 
of  2002.,  and  that  he  was  seised  in  fee  simple,  free 
from  incumbrances :  A.  entitled  in  fee  simple  to 
Whiteacre,  worth  501.  a-year,but  only  to  estate  for 
life  in  Blackacre,  worth  190^.  a-year.  In  suit  by 
onhjT  child  of  marriage  against  executors  of  A, 
plaintiff  entitled,  out  of  A.'s  estate,  not  merely  to 
sum  that  would  produce  difference  between  60L 
a-year  and  200/.  a-vear,  but  to  sum  that  would  pro- 
duce 190/.,  annual  value  of  Blackacre.  Wctce  r. 
BickerUm,  254 

—  Estates  limited  by  settlement  to  use  of  trustees 
for  term,  upon  trust,  in  first  place  by  cutting,  &c. 
and  converting  into  money  certain  timber,  or  by 
demising,  mortgaging,  or  selling  settled  estates,  or 
bv  any  other  reasonable  means  to  raise  certain 
charges;  and  subject  to  term,  estates  limited  to 
use  of  several  successive  tenants  for  life,  without 
impeachment  of  waste,  with  divers  remainders  over 
in  tail.  Trustees  ri^^ht  in  raising  charges  by  mort- 
gage of  estates,  without  resorting  to  timber,  as 
between  tenant  for  life  and  remainder-men,  former 


was  to  keep  down  interest  and  corpus  of  estate  to 
bear  charges;  and  tenant  for  lite,  being  unim- 
peachable for  waste,  entitled,  as  part  of  profits  of 
estate,  to  timber  which  be  had  a  right  to  cut. 
Marker  v.  Ktkemek,  492 

Husband  and  wife  assigned  reversionary  interest 

in  trust  funds  belonging  to  wife,  as  security  for 
monev,  and  husband  subsequently  deserted  his  wife, 
and  they  both  survived  the  tenant  for  life.    Upon 

Eetition,  wife  entitled  to  settlement,  and  as  between 
erself  and  her  husband's  assignee,  her  having 
committed  adultery  immaterial,  and  not  deprive 
her  of  that  right.    Greedy  v.  Lavender,  494 

See  Next-of-Kin.    Power. 

Severance.    See  Charity. 

i^ip  and  Shipping—CBse  in  which  Court,  at  the  hear- 
ing, refused  to  make  decree  in  respect  of  plaintiff's 
claim  to  ship,  in  absence  of  registered  owner  and 
others  claiming  interest  in  it ;  but,  subsequently, 
upon  plaintiffs  waiving  all  interest  in  ship  if  unsold, 
gave  them  decree  (without  preiudice)  for  inquiry 
as  to  proceeds  of  sale  of  it :  and,  on  further  direc- 
tions, sent  questions  as  to  property  in  cai^o  under 
bills  of  lading  to  plaintiffs,  and  in  freight,  to  be 
tried  at  law.    M'Calmont  v.  Rankin,  215 

Fraud  under  Ship  Registry  Act  and  Foreign 

Enlistment  Act.  Corporation  cannot  be  indicted 
under  Foreign  Enlistment  Act  Kino  of  tJie  Two 
Sicilies  V.  Peninsular  and  Oriental  Steam-Packet 
Company,  488 

Solicitor — Payment  of  legacy  duty  and  stamps  by 
town  agents  in  passing  accounts  of  administrator 
can  only  be  made  as  agent,  and  is  not  a  professional 
disbursement;  it  ought  to  be  inserted  in  cash 
account,  and  not  in  bill  of  fees  and  disbursements. 
Be  llaigh,  79 

-  Master  has  a  discretion  in  requiring  evidence  of 
fact  of  agency,  and  in  cases  of  agency  solicitors  can 
only  carry  in  one  bill  of  costs.  Deere  v.  Roibinson, 
405 

Petition   presented    by   husband    and    wife, 

relating  to  her  separate  propertv;  objection  taken 
to  its  being  heard  on  ground  that  there  was 
no  security  for  costs ;  solicitor  of  petitioners 
instructed  counsel  to  undertake  to  amend  petition, 
if  reouired  by  Court,  by  making  it  petition  of 
wife  oy  her  next  friend:  petition  accordingly 
heard,  and  order  made,  but  petitioners  ordered 
to  pay  costs.  Petitioners  and  the  solicitor  after- 
wards declined  to  amend  petition,  though  ordered 
by  Court  so  to  do ;  and  upon  application  that  they 
might  do  so  in  four  days,  or  that  solicitor  might 
perform  his  undertaking, — Held,  that  undertaking 
of  solicitor  could  only  be  considered  as  undertaking 
of  client,  and  that  no  order  could  be  made  against 
solicitor  personally,  but  he  was  refused  his  costs. 
Re  WiUiams,  422 

In  November  1845,  A,  an  infant,  was  bound  as 

articled  clerk  to  B,  an  attorney  and  solicitor,  for 
term  of  five  vears,  and  premium  of  200/.  paid  to  B. 
by  mother  of  A ;  and  m  consideration  tnereof,  B. 
covenanted  with  mother  that  he  would  teach  and 
instruct  A.  in  practice  of  an  attorney  and  solicitor, 
which  B.  did  then  or  should  during  said  term  use 
or  practise.  B.  having,  in  October  1847,  died,  in 
suit  by  A.  and  his  moUier  against  executors  of  B, 
Court  referred  it  to  Master  to  inquire  and  state 
wliat  proportion  of  premium  ought  to  be  returned ; 
and  upon  appeal,  decree  affirmed.  JHirtt  v.  Tolson, 
411 

See  Costs.    Witness. 

Specific  Performance— In  suit  for  specific  performance 
of  a  written  agreement,  defendant  cannot  set  up  as 
a  bar  to  tlie  suit  that  written  agreement  does  not 
contain  all  the  terms  of  real  agreement,  without 
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Tery  clear  proof  of  the  omiBsion  by  mistake  of  some 
term  in  written  agreement.  Clay  y.  Rufford,  295 
Specific  Perfiyrmance  (continued) — A,  the  owner  of 
lands  in  the  line  of  a  railway,  agreed  in  writing  to 
sell  portion  thereof  to  company,  subject  to  company 
making  such  roads,  &;c.  as  might  be  necessary  to  con- 
nect portions  of  A.'s  lands  which  would  be  severed, 

A.  conveyed  the  land  comprised  in  agreement  to 
company,  who  entered  and  made  their  line.  This 
a  contract  which  would  be  enforced  in  equity,  and 
jurisdiction  of  Court  not  ousted  b^  Lands  Clauses 
Consolidation  Act,  none  of  provisions  of  which 
respecting  mode  of  ascertaining  compensation  are 
applicable  to  case  of  purchase  by  agreement,  but 
only  to  compulsory  taking  of  lands  by  company; 
and  Court  referred  it  to  Master  to  inquire  and  state 
what  roads  necessary  and  proper.  Sanderson  v. 
Cockermouth  and  Workington  RaUway,  503 

See  Partnership.    Vendor  and  Purchaser. 

<9to<«es— 36  Geo.  3.  c.  52,    375 

11  Geo.  4.  &  1  Will.  4.  c.  60,    812 

1  Will.  4.  c.  60.  s.  17,    276 

3  &  4  Will.  4.  c.  65,    215 

8  &  4  WUl.  4.  c.  106,    313 

4  &  5  Will.  4.  c.  22,    66 

1  Vict.  c.  26.  s.  24,    63 

1  &  2  Vict.  c.  110,    331 

7&8Vict.c.lll,    234 

8  Vict.  c.  18.  s.  68,    193 

8  Vict.  c.  18.  s.  69,    376 

10  &  11  Vict.  c.  96,    89,  524 

11  &  12  Vict.  c.  45,    234 

12  &  13  Vict.  c.  108,    234 

Construction  of.    See  Descent.    Injunction. 

Staying  Proceedings ^'QiW  filed  by  mortgagee  of  an 
advowson  for  foreclosure  of  his  mortgage,  and  for 
further  relief.  Defendant  filed  answer;  and  after 
order  made  in  cause,  in  which  costs  given  against 
plaintiff,  plaintiff  died,  and  his  executors,  instead 
of  reviving  original  suit,  filed  new  bill  praying  same 
relief  as  to  foreclosure  of  mortgage,  but  omitting 
further  relief  included  in  original  bill.  Motion 
granted  to  stay  proceedings  in  second  suit  until 
payment  of  costs  of  first  suit  and  order  made  there- 
m.    Long  v.  Storie,  148 

Two  creditors'  suits  instituted  against  same 

defendant  for  administration  of  same  estate,  and 
decree  obtained  in  suit  secondly  instituted.  Motion 
by  defendant  to  stay  proceedings  in  first  suit  re- 
fused, on  groimd  that  first  suit  sought  more  exten- 
nve  relief  than  second.     Underwood  v.  Jee,  171 

—  See  Practice. 

Stop  Order — Testator  devised  real  and  personal  estate 
U>  trustees  on  trusts  for  sale,  and  directed  them  to 
pay  a  share  of  produce  to  A,  and  a  suit  was  insti- 
tuted for  administration  of  his  estate :  By  deed, 
dated  in  December  1844,  A.  assigned  this  snare  to 

B.  to  secure  certain  advances,  and  B.  immediately 
gave  notice  of  assignment  to  trustees :  By  order 
made  in  cause  in  June  1845,  real  estates  of  testator 
ordered  to  be  sold,  and  produce  paid  into  court 
and  invested ;  and  a  sum  of  stock,  in  respect  of 
purchase -money,  afterwards  carried  to  credit  of 
cause :  In  April  1846,  C.  obtained  judgment  against 
A,  and  by  Judge's  order  stock  ordered  to  stand 
chained  with  amount  for  which  judgment  obtained. 
Order  filed  in  Accountant  General's  oflSce  in  No- 
vember 1848,  at  which  time  no  other  order  had 
been  filed.  C.  had  not  priority  over  B.  Beardife 
T.  DorringUmy  331 

Supplemental  Bill— A  bill  being  filed  by  shareholders 
01  company  against  directors  for  an  account,  and 
one  of  directors  becoming  bankrupt,  supplemental 
bill  was  filed  against  defendant,  alie^g  that  plain- 
tiff had  discovered,  since  filing  original  bill,  that 


said  director,  before  his  bankruptcy,  had  paid  or 
secured  to  defendant  the  amount  for  which  he  was 
liable  to  the  company.  Demurrer  to  supplemental 
bill  allowed,  the  case  for  relief  existing  prior  to 
filing  original  bill,  and  plaintiff  not  being  entitled 
to  that  relief,  if  entitled  at  all,  prior  to  the  bank- 
ruptcy.   Deehsy.  WcUker,  274 

TheUutson  Act.    See  Accumulation. 

Triorl  at  Law,    See  Company. 

Trust  and  Trustee — Testatrix,  being  seised  of  equit- 
able estate  in  fee,  devised  it  to  her  executors  in 
trust  to  sell,  and  out  of  proceeds  of  such  sale  and 
her  personal  estate  to  pay  her  debts,  &c.,  and 
legacies  given  by  her  in  certain  paper  signed  by 
her  and  marked  A.  Testatrix  died  without  heirs, 
and  paper  A.  could  not  be  found.  Trustee  of  legal 
estate  no  right  to  hold  estate  for  his  own  benefit 
upon  payment  of  debts,  but  bound  to  convey  to 
executors,  devisees,  without  reference  to  purposes 
for  which  conveyance  required.  Onslow  v.  WaMis,27 

Cesiuis  que  trust  proposed  to  pay  off  mort^ige 

on  trust  property,  by  raising  necessary  funds  at 
less  expense  ana  at  lower  rate  of  interest  than 
would  oe  required  by  another  mode  of  raising 
monies  proposed  by  solicitor  of  trustees ;  and  cettuis 
que  trustt  without  concurrence  of  trustees,  carried 
out  propoMtl,  and  pending  these  transactions  one  of 
trustees  of  settlement  retired,  and  in  his  room  near 
relative  of  their  solicitor  appointed  trustee,  but 
without  any  communication  on  subject  with  eestuis 
que  trust  Trustees  afterwards  gave  notice  of  their 
mtention  to  sell  property  under  power  of  sale  and 
exchange,  and  to  defray  out  of  proceeds  their  costs, 
charges  and  expenses  of  negotiating  treaty  for  loan 
they  had  proposed  to  effect.  Siue  prevented  by 
injunction,  and  bill  filed  by  eestuis  que  trust,  against 
trustees  and  their  solicitor.  Contemplated  sale 
would  have  been  breach  of  trust  Under  circum- 
stances trustees  removed  and  new  trustees  ap- 
pointed, but  no  costs  of  suit  in  respect  of  such 
removal  or  appointment  given,  because  another 
suit  might  be  necessary  in  respect  of  transfer  and 
further  charge  effected  by  plaintiffs;  and  bill  dis- 
mined  as  against  solicitor,  without  costs.  Marshall 
y.Sladden,  57 

Annuitant,  selling  under  power  of  sale,  is  a  trustee, 

as  regards  sale,  for  grantor ;  and  i^nt  for  sale  of 
such  annuitant,  equally  with  his  principal,  affected 
with  all  diMkbilities  attaching  to  trustee  purchasing 
for  himself.  Upon  payment  of  money  into  court 
by  trustees  under  10  &  11  Vict  c.  96,  Court  may 
either  adjudicate  upon  matter  upon  petition  ana 
affidavits,  or  may  direct  bill  to  be  filed  if  complexity 
of  case  require  more  formal  proceeding.  Re  Bloye  s 
Trust,  &e  parte  Lewis,  89 

Under  ordinary  reference  to  tax  costs  of  trustees 

it  is  competent  to  Master  to  take  notice  of  fact,  that 
trustee  appeared  for  himself  as  solicitor  in  proceed- 
ings, and  to  disallow  him  all  costs,  except  costs  out 
of  pocket  The  rule  that  a  trustee,  a  solicitor, 
appearing  for  himself  as  party  to  suit  is  only  entitled 
to  costs  out  of  pocket,  not  extend  to  case  of  trustee 
acting  as  solicitor  in  cause  for  eestuis  que  trust  or 
co-trustees ;  and  where  such  trustee  had  appeared 
jointly  for  himself  and  his  co-trustees,  and  no  extra 
costs  nad  been  occasioned  thereby^e  was  allowed 
full  costs  of  such  appearance.  Where  order  of 
Court  below  held  upon  appeal  to  be  ri^ht  in  effect, 
though  founded  upon  erroneous  principles,  appeal 
dismissed,  with  costs.    Cradoeh  v.  Piper,  107 

—  Trustees  not  bound  to  ascertain  validiW  of 
claims  upon  trust  fund,  but  may  discharge  them- 
selves of  all  responsibility  whenever  they  please  by 
paying  fund  into  court  under  Trustee  Act,  and 


CHANCERY. 


XVII 


they  will  be  entitled  to  their  costs.    Re  Croyden^s 
Trust,  172 

—  Under  power  for  cestuis  que  trust  in  case  trustees, 
or  either  of  them,  should  die,  or  be  desirous  of  being 
discharged  from  trusts,  to  appoint  any  other  person 
or  persons  to  be  trustee  or  trustees  in  place  of  any 
such  trustee  or  trustees  so  dying  or  being  desirous 
to  be  discharged,  one  trustee  haying  died,  and 
other  two  desirous  of  being  discharged,  appoint- 
ment of  two  new  trustees  only,  is  good,  and  two 
continuing  trustees  having  refused  to  transfer  fund 
to  new  trustees,  and  paid  trust  fund  into  court 
under  Trustee  Act,  thev  were  ordered  to  pay  costs 
thereby  occasioned,  and  costs  of  petition  for  pay- 
ment of  money  out  of  court    He  Fogg's  Trust,  l75 

Trustees,  with  notice,  having  permitted  parties 

to  proceed,  and  obtain  orders,  witiiout  applying  to 
Court  forleayeto  be  heard,  cannot  subsequently 
be  heard  to  say  that  no  valid  order  had  been  made 
against  them.  Trustees  not  prejudiced  by  order 
to  deliver  deeds  out  of  court,  which  were  never  in 
their  hands.  Petition  dismissed,  with  costs.  Doyle 
V.  Doyle,  246 

Order  made  for  renavment  of  trust  fund  to 

trustee,  for  purpose  ot  discharging  liabilities  of 
testator  recently  discovered.  Ex  parte  Toumay,  257 

Claim  by  trustees  and  devisees  of  real  and  per- 
sonal estate  to  have  will  of  their  testator  establiuied 
against  co-heire8ses-at*law,  and  trusts  carried  into 
execution,  and  personal  estate  administered,  per- 
mitted to  be  fUed.    Rickford  v.  Young,  Sll 

— -  In  creditors'  siut  decree  made  that  equity  of 
redemption  in  estates  of  testator  devised  by  him, 
subject  to  certain  mortgages  and  incumbrances, 
be  conveyed  to  such  of  respective  mortgs^^s  as 
should  be  vrilling  to  release  testator's  estate  from 
their  respective  debts.  Devisees  under  will  (two 
of  them  Wng  married  women)  refused  to  execute 
deed  of  such  conveyance,  tendered  to  them  by 
mortgagee,  and  approved  by  Master.  On  petition 
of  mortgagee,  presented  under  Trustee  and  Mort- 
gagee Act,  a  person  was  appointed  by  Court  to 
execute  conveyance  in  place  of  devisees.  Hood  v. 
Hall,  812 

• Testator  appointed  A,  B,  and  C.  to  be  trustees 

of  his  will,  and  declared  that,  if  trustees  tiiereby 
appointed  or  any  of  them  should  happen  to  die,  it 
snould  be  lawful  for  surviving  trustees  or  trustee 
to  appoint  any  other  person  or  persons  to  be  trustee 
or  trustees  in  place  of  trustee  or  trustees  so  dying; 
and  that,  on  such  appointment,  trust  premises 
should  be  conveyed,  so  that  same  should  be  vested 
in  surviving  trustees  and  such  new  trustees  or  in 
such  new  trustees  solely,  on  same  trusts :  A.  died 
in  lifetime  of  testator.  Intention  of  testator  that 
there  should  be  three  trustees  of  his  will,  and  new 
trustee  might  be  appointed  in  place  of  A.  £arl 
Limsdale  v.  Beckett,  842 

• Practice  in  claims  for  appointment  of  new 

trustees,  572 

See  Administration  of  Estate.     Bankruptcy. 

Claims.    Company.    Costs. 

Vendor  and  Pitrd^er— Conditions  of  sale  provided 
for  interest  on  purchase-money  until  payment. 
Delay  having  arisen  by  default  of  vendors,  purchaser 
paid  balance  of  purchase-money  into  private  bank 
to  separate  account  at  2^  per  cent.  Either  time 
for  payment  of  interest  at  prescribed  rate  not  begin 
to  run  until  complete  Utle  shewn,  or  purchaser  en- 
titled to  compensation  out  of  his  purchase-money 
for  damage  gostuncd  by  him,  by  reason  of  vendors 
not  having  fulfilled  their  part  of  contract;  but 
purchaser  not  entitled  to  compensation  for  onpro- 
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ductiveness  of  purchase-money,  investment  being 
his  voluntary  act.    De  Visme  v.  De  Vtsme,  52 

Liability  of  purchaser  to  make  good  accidents 

to  buildings  before  sale  completed.  Possession 
belongs  to  vendor  till  payment  of  purchase-money, 
subject  to  his  accounting  for  rents  received.  Estate 
and  not  purchaser  liable  for  costs  of  trustee,  in 
whom  legal  estate  vested.  From  what  time  interest 
payable.    Robertson  v.  Skelton,  140 

Case  in  which  purchaser  conndered  to  have 

knowledge  which  should  have  led  him  to  further 
inquiry;  and  therefore  affected  with  constructive 
notice  of  plaintifi''s  equitable  title  under  alleged 
agreement ;  and  Court  directed  issues  to  ascertoin 
facts.    Penny  v.  Watts,  212 

Memorandum  of  agreement  signed   by  both 

parties  for  sale  and  purchase  of  ^ctures,  &c.  in 
leasehold  house,  and  for  purchaser  to  take  an 
assignment  of  vendor's  interest  in  premises,  is 
a  contract,  on  part  of  purchaser,  to  take  an  as- 
signment of  lease  of  premises.  Purchaser  having 
requested  vendor  to  prej^re  assignment  bv  in- 
dorsement totidem.  verJns  with  that  to  himself  (the 
vendor),  purchaser  cannot  afterwards  require 
production  of  originallessor's  title.  Lease  con- 
tained covenant  against  assignment  without  licence 
of  lessors;  purchaser  inspected  lease  and  indorse- 
ment upon  it,  from  which  it  appeared  that  licence 
necessary,  but  alleged  he  did  not  observe  covenant, 
and  only  looked  at  term  and  rent.  Purchaser  held 
to  have  had  notice  of  covenant.  Smith  v.  Capron, 
822 

Upon  petition,  asking  for  leave  to  resell  one 

of  two  lots  in  consequence  of  purchaser's  unwilling- 
ness to  complete  purchase,  it  was  ascertained  that 
on  one  of  the  lots  a  reversionary  interest  had  fallen 
into  possession^  and  that  money  had  been  paid  into 
court,  which  made  the  purchase  desirable.  Pur- 
chaser, not  being  dischai^ged,  still  entitled  to  com- 
Elete  purchase;  but  Court  imposed  terms,  and 
mitea  time  for  payment  into  court  of  balance 
beyond  what  had  bieen  received  for  reversionary 
interest.    Robertson  v.  Skelton,  561 

Visitor,    See  Charity. 

Voluntary  Deed.    See  Deed. 

Waiver.    See  Interrogatories.    Practice. 

Will — Testator  devised  residue  of  his  estates  **  where- 
of I  am  now  seised"  to  trustees  upon  certain  trusts, 
and  afterwards  devised  "all  such  trust  estates, 
freehold,  copyhold  and  leasehold,  as  are  now  vested 
in  me,  or,  as  to  the  leasehold  premises,  as  shall  be 
vested  in  me  at  the  time  of  my  death."  Property 
contracted  to  be  purchased  by  testator  after  date 
of  will  not  pass  by  it    Cole  v.  ScoU,  68 

Testator  gave  estates  to  trustee  upon  certain 

trusts  and  after  deductions  to  pay  five-eighth  parts 
of  net  rents  unto  his  wife  for  Mr  otm  use  during 
her  life,  and  other  three-eighths  to  his  daughters. 
Wife  received  her  portion  of  net  rents  up  to  Lady- 
day  1847,  and  died  on  24th  of  July  1847.  Tenant 
for  life  not  affected  by  payments  of  rents,  as  they 
were  payable  to  trustee.  Bight  of  trustee  to  pay 
arose  with  his  receipt  Bight  of  wife  to  receive 
accrued  under  will.  Nothing  to  prevent  payments 
being  made  at  several  periods;  and  personal  repre- 
sentatives entitled  to  proportionate  part  of  rents 
up  to  and  including  day  of  death  of  wife.  Knight 
v.  JBoughtan,  66 

Testator,  the  subiect  of  a  commission  of  lunacy, 

at  time  of  making  nis  vrill,  and  up  to  his  death, 
being  seised  of  uurge  real  estates,  made  his  will, 
whereby  after  giving  certain  benefits  to  daughter 
and  heiresB-at-law,  he  declared,  that  if  she  or  her 
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husband,  or  any  peraon  on  their  or  either  of  their 
behalf,  should  dispute  his  will,  or  if  any  proceedings 
should  be  taken  by  any  person  whomsoeyer,  where- 
by his  daughter  or  her  nusband  might  attain  larver 
interest  in  his  estates  than  that  giyen  by  his  ml\, 
and  she  and  her  husband  should  not  disavow  or 
resist  such  proceedings,  then  he  revoked  benefits 
thereby  given  to  her.  Daughter  was  married  at 
date  of  will,  and,  on  her  marriage,  articles  were 
executed,  by  which  husband  coyenanted  with  A.  B, 
trustee,  to  settle  her  present  and  future  property 
upon  trusts  for  benefit  of  himself,  his  wife,  and 
th^  issue.  There  was  no  issue  of  their  marriage. 
In  suit  by  trustees  of  will,  to  establish  it,  evidence 
on  part  of  plaintiffs,  went  to  prove  competency  of 
testator,  and  no  evidence  to  contrary;  and  heiress- 
at-law  did  not  ask  an  issue.  A.  B.  suflcient  privid 
facie  title  as  trustee  for  unborn  issue ;  and  Court 
directed  issue  devisavH  vel  non,  plaintiffs  in  equity 
to  be  plaintiffs  at  law,  and  A.  B.  defendant  at  law. 
Cooke  V.  Turner,  81 
Will  (continued)— Testatrix  gave  moiety  of  residue  of 
her  estate  upon  trust  for  her  life,  and,  after  death 
of  W,  to  A.  at  time  his  other  legacy  became  payable 
(at  age  of  twenty-one),  and  in  case  of  his  death  with- 
out leaving  lawful  issue,  same  to  be  equally  divided 
between  B,  C.  and  D.  A.  survived  testatrix,  at- 
tained twenty-one,  and  died  in  lifetime  of  W.  with- 
out having  been  married.  Share  of  residue  vested 
in  him  abiolutely,  and  did  not  go  over  to  B,  0.  and 
D.     WoodbumeY.  Woodbume^  88 

-  Expression  of  intention  to  pay  off  mortgage 
supported  from  context,  and  personal  estate  not 
exonerated.  Annuities  charged  on  real  estate  in  ex- 
oneration of  persona]  estate.  Lomaxy.  Lomax,  137 

Testatrix  gave  1,000/.  consok  to  trustees,  upon 

trust  to  apply  dividends  to  providing  each  poor 
inmate  of  D.  Union  Workhouse  above  sixty  vrith 
a  pint  of  porter.  By  Poor  Law  Amendment  Act 
introduction  of  fermented  liquors  into  workhouse 
forbidden.  Trustees  having  submitted  to  act  as 
Court  should  direct,  order  made  that  dividends  be 
paid  to  vicar  of  parish  of  B.  to  be  applied  by  him 
imrsuant  to  provisions  of  will,  so  far  as  same  con- 
sistent with  Poor  Law  Amendment  Act.  Attorney 
General  v.  Vint,  160 

Testator  gave  all  his  stock  in  trade,  book  debts, 

securities  for  money,  money  in  funds,  and  all  his 
household  goods,  &c.  to  his  wife.  Also  he  gave 
whatever  money  he  had  in  the  Bank,  or  inyested  on 
any  security,  and  all  residue  of  his  personal  and 
testamentary  estate,  goods,  chattels,  and  credits, 
to  his  trustees  upon  certain  trusts  therein  men- 
tioned. Legal  estate  in  messuages,  conveyed  to 
testator  upon  trust  to  pay  himself  90()/.  and  surplus 
to  person  conveying  same,  not  pass.  Re  Qoffijei£» 
Trutt,  173 

Testator,  a  publican  carrying  on  business  at  a 

leasehold  house,  bequeaths  house  to  A,  with  busi- 
ness, stock,  and  outstanding  debts,  conditionally 
on  his  purchasing  annuity  for  S.  H.  for  her  life,  or 
BOOL  in  mone^.  A.  is  not  bound  to  pay  debts  due 
from  testator  in  his  business,  and  S.  H.  has  not  the 
option  of  taking  the  500/.     fVUson  y.  mUon,  279 

Testatrix,  under  a  power,  charged  estates  with 

a  sum  of  money,  and  cUrected  it  to  be  paid  to  such 
of  her  mother's  relations  as  her  husband  should  by 
will  appoint,  and  for  want  of  such  appointment 
then  to  her  mother's  relations  according  to  Statute 
of  Distributions.  The  husband  having  survived, 
but  failing  to  appoint  to  any  relation  of  his  wife's 
mother,  the  next-of-kin  of  mother  living  at  death 
of  husband  entitled  to  fund.  DavicUon  y.  Proctor, 
895 


Testator  bequeathed  residue  of  personal  pro- 
perty to  trustees  upon  trust  to  apply  dividends  and 
income  in  maintenance  and  education  of  childr^i  oi 
his  two  sons  until  they  severally  attained  twenty-one 
years  of  age ;  and  when  each  grandchild  attained 
that  age  to  raise  and  pay  2,000/.  to  each,  and  when 
all  the  grandchildren  attained  that  age  to  pay 
surplus  of  residuary  estate  to  them  as  tenants  in 
common,  each  grandchild  upon  age  of  twenty-one 
years  to  take  vested  interest  Children  of  one  of 
sons  living  at  death  of  testator,  having  attained 
twenty-one  (the  other  son  being  then  a  oachelor), 
not  entitled  to  division  of  trust  funds  in  exclunon 
of  any  other  children  who  might  be  bom  of  either 
of  sons :  but  entitled  to  whole  of  income,  and  would 
be  entitled  to  principal  if  no  other  such  child 
should  be  bom  and  attain  twenty-one.  Main' 
warinff  y.  Beevor,  396 

T^tator  directed  trustees  to  pay  annuity  to 

his  nephew  for  life,  vrithout  anticipation,  &c  or 
until  bankruptcy  or  insolvency;  and  in  case  of 
bankruptcy  or  insolvency  to  pay  same  to  his  wife 
for  personal  support  of  herself  and  him  and  his 
chiloren,  during  life  of  him  and  her  and  survivor, 
with  power,  in  case  of  alienation,  &c.,  by  them  or 
either  of  them,  to  trustees  to  withhold  payment 
of  annuity,  or  to  apply  it  towards  support  of  their 
children.  Nephew  tooK  benefit  of  Insolvent  Debtors 
Act  in  lifetime  of  his  first  wife,  living  at  testator^s 
decease,  and  afterwards  married  a  second  wife. 
Second  wife  took  no  interest  in  the  annuity,  and 
upon  death  of  first  wife,  their  children  entiued  in 
e^ual  shares  to  annuity  during  his  life,  and  upon 
his  decease  fund  upon  which  it  was  secured  fell  into 
residue  of  testator's  estate.  Borekam  y.  Bignall,  461 

— —  If  the  thing  intended  to  be  given  is  suiSciently 
indicated,  an  additional  erroneous  description  of 
yalue  of  subject-matter  will  not  vitiate  tiM  gift. 
Purchase  y.  Shallie,  518 

Testotor,  by  will,  gave  interest  of  momes  fai- 

vested  by  him  in  certain  loan  societies  (naming 
them)  to  his  wife  for  life,  with  remainder  over; 
he  then  gave  all  monies  belonging  to  him  "in 
the  Friendly  Society  called  the  Lodge  of  Friends 
Society  and  all  other  societies'*  to  his  wife  abso- 
lutely. Words  "all  other  societies"  meant  societies 
efusdem  generis  with  that  immediately  preceding, 
namely,  friendly  societies,  and  widow  took  lite 
interest  only  in  monies  invested  in  loan  societies. 
Where  words  of  a  will  admit  of  two  interpretations. 
Court  win  prefer  that  constraction  which  will  make 
tiie  whole  will  consiBtent.    Marks  y.  Solomtms,  556 

See  Devise.    Legacy.    Trust  and  Trustee. 

Winding-up  Ads.    See  Company. 

Witness— On  petition  by  Commissioner  appointed  to 
examine  witnesses  in  cause,  solicitor  for  defendants 
ordered  to  pay  Commissioner's  expenses  and  costs 
of  petition,  though  he  had  given  no  personal 
guarantie  for  payment  of  the  expenses.  Parsmis 
y.  Benn,  264 

Plaintiff  having,  on  behalf  of  himself  and  all 

other  shareholders  of  a  company,  except  defen- 
dants, filed  a  bill  against  them  alleging  improper 
dealings  by  them  with  funds  of  company,  and  pray- 
ing reUef,  it  b  not  competent  to  him  to  examine  a 
shareholder,  not  a  defendant,  in  support  of  the  MIL 
FyierT.  Newcomb,  278 

Plaintiff  having  examined  witnesses  on  parti- 
cular pointe,  defendant  may  cross-examine  them 
upon  any  other  point  he  thinks  fit.  Mayor,  {r.  qf 
Berwich'upon-Tweed  Y.  Murray,  281 

Evidence  of  witness,  taken  de  bene  esse  liefore 

cause  at  issue,  not  being  published  before  the  hear- 
ing, after  a  decree   directing  certain  accounts. 
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application  (supported  by  affidavits  that  witness 
bad  become  insane,  and  that  his  evidence  related 
solely  to  items  of  accounts)  that  such  evidence 
might  be  published  for  purpose  of  being  used 
before  Master  on  question  of  accounts,  refused, 
overruling  order  of  Court  below.  Forsyth  v.  ElUce, 
834 


After  publication  of  evidence  in  chief,  witness 

in  cause  mav  be  again  examined  as  to  matters 
upon  which  he  has  not  been  previously  examined. 
Cuming  v.  Bishop^  401 

See  Interrogatories. 

Words — "In  case  of  death  without  leaving  issue," 
in  will.     Woodbume  v.  Woodbume^  88 


BANKRUPTCY. 


^((yWtcafum— Commissioner  may  exercise  a  dis- 
cretion as  to  truth  of  affidavit  in  form  A  h.  in 
schedule  to  Bankrupt  Law  Consolidation  Act,  re- 
ferred to  in  section  212,  without  the  matter  being 
brought  before  him  adversely  by  a  creditor.  Ex 
parte  Edm/mds  re  Edmonds,  4 

Arrangement ^under  coutroul  of  the  Court.  See 
Adjudication. 

by  deed.    Sec  Compromise. 

BankrupCs  Property.    See  Unclaimed  Dividends. 

Certificate  of  Conformity— 'Soiice  by  the  assignees  to 
the  Registrar  of  their  intention  to  oppose  the 
granting  of  the  certificate,  is  unnecessary  upon  the 
true  construction  of  section  198.  of  the  Bankrupt 
Law  Consolidation  Act.   Ex  parte  Wells  re  Wells,  5 

ConimtM»oti€tv  —  Authority  or.  See  Adjudication. 
Jurisdiction.    Surrender. 

Company — Right  of  official  manap^er  charged  with 
wmding  up  of  company  to  prove  for  amount  of  call. 
Ex  parte  Erown  re  Fenwick,  4 

Compromiie — Granting  certificate  mentioned  in  sec- 
tion 225.  of  Bankrupt  Law  Consolidation  Act  is  a 
judicial  and  not  merely  a  ministerial  act;  and  the 
Court,  which  has  power  of  giving  such  certificate, 
ought  to  allow  any  creditor,  who  has  received 
notice  to  attend,  to  put  any  relevant  questions  to 
the  debtor  or  inspectors.  Ex  parte  Lawrence  re 
Whinnery,  6 

Affidavit  of  value  of  assets.    See  Adjudication. 

Costs — of  appearing  on  petition  for  appointment  of 
new  trustee  allowed  to  bankrupt  out  of  his  estate. 
In  re  Cartwrigkt,  3 

See  Petitioning  Creditor. 

Jurisdiction— of  Court  of  Bankruptcy  to  appoint  new 
trustees  in  place  of  bankrupt  trustees,  transferred 
to  Court  of  Chancery  by  12  &  1 3  Vict.  c.  106.  s.  130. 
Ex  parte  Walker  re  Ikbaufre,  3 

Notice — of  intention  to  oppose  certificate.  See  Certi- 
ficate of  Conformity. 

Partner.    See  Proof. 

Payments  in  Priority — A.  being  appointed  to  be 
actuary  and  cashier  of  a  savings  bank,  by  one  of 
the  rules  of  which  it  was  declared  that  the  bank 
should  be  opened  for  receiving  deposits  every 
Saturday  from  eleven  tiU  two,  at  the  house  of  A, 
when  the  committee  or  some  of  them  would  attend 
to  receive  deposits  and  pay  money  out ;  and  none 
of  the  committee  having  ever  attended,  and  A. 
having  received  the  deposits  without  controul,  and, 
at  the  time  of  his  bankruptcy,  being  a  defaulter  in 
respect  thereof  to  a  considerable  amount, — A.  did 
not  receive  the  deposits  by  virtue  of  his  office,  and 
amount  due  from  him  not  payable  out  of  his  Mtate 


In  priority  to  his  other  debts.  Ex  parte  Fleet  re 
Jardine,  10 

Petitioning  Creditor — Solicitor,  being  the  petitioning 
creditor  in  a  bankruptcy,  and  acting  as  solicitor  in 
the  matter,  entitled  to  payment  of  his  bill  in  full, 
and  not  merely  to  costs  out  of  pocket.  Ex  paiie 
Chamberlayne  re  West,  10 

Proof— A  shareholder  in  a  joint-stock  banking  com- 
pany directed  to  be  wound  up  under  the  Joint-Stock 
Companies  Winding-up  Act,  1848,  having  had  a 
call  made  on  him  in  respect  of  his  shares,  and  being 
shortly  after  made  a  bankrupt,  official  manager 
had  a  right  to  prove  for  amount  of  call  against 
bankrupts  estate.  Ex  parte  Brown  re  Fen- 
wick,  4 

In  June  1844,  A.  entered  service  of  B.  as  book- 
keeper and  cashier,  and  continued  as  such  until 
December  1848,  without  coming  to  any  agreement 
as  to  amount  of  his  salary.  It  was  stated  by  A. 
that  in  December  1848  it  was  agreed  between  nim 
and  B.  that  salary  should  be  at  rate  of  250^.  a  year, 
from  June  1844,  and  that  the  reason  such  arrange- 
ment was  not  made  before  was  that  B.  was  engaged 
in  making  experiments  in  a  certain  manufacture, 
from  which  he  hoped  to  derive  a  considerable  for- 
tune, out  of  which  A.  expected  to  be  paid.  B. 
having  become  bankrupt  in  February  1849,  A. 
entitled  to  prove  for  his  salary,  he  being  a  clerk 
and  not  a  pieurtner.    Ex  parte  Hickin  re  Ellins,  8 

Solicitor.    See  Petitioning  Creditor. 

Surrender— The  Court  refused  to  interfere  with  dis- 
cretion of  Commissioner  as  to  not  allowing  liberty 
to  bankrupt  to  surrender.  Ex  parte  Gordon  re 
Gordon,  12 

2Viw(««— Jurisdiction  of  Court  of  Bankruptejr  to  ap- 
point new  trustees  in  place  of  persons  macie  bank- 
rupt and  to  transfer  trust  funds,  is  removed  to 
Court  of  Chancery  by  12  &  13  Vict.  c.  100.  s.  130. 
Ex  parte  Walker  re  Debaufre,  3 

Bankrupt  a])pearing  on  petition  for  appointment 

of  new  trustee  in  his  place,  allowed  his  costs  of  ap- 
pearance out  of  his  estate.    In  re  Cartwrighl,  3 

Unclaimed  Dividends-A.  beinp;  made  bankrupt  in 
1810,  and  in  1812  diridends  being  declared,  amount- 
ing altogether  to  2Qi.in  the  pound  on  debts  proved 
against  his  estate,  a  release  of  surplus  of  his  estate 
was  made  to  him.  Dividends  payable  to  creditors 
were  carried  to  an  account  kept  by  assignees,  called 
"the  separate  account,"  out  of  which  creditors 
were  paid.  In  1849  a  sum  of  money,  consisting  of 
unclaimed  dividends  and  interest  allowed  on  them 
by  bankers,  with  whom  account  left,  having  been 
paid  over  to  official  assignee,  the  fund  was  held  to 
oelong  altogether  to  the  creditors  who  had  not 
been  paid.    Ex  parte  Woodfordre  Wilcocks,  8 
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